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DISTRICT  OF  VERMONT,  to  wit. 

rn  Be  it  rbmemberes.  That  on  this  thirtieth  day  of  Jane,  in 
^  the  thirthy^eventh  year  of  \he  Indepeodence  of  the  United 

S  States    of    America,    NICHOLAS    BAYLIES,    SAMUEL 

^         PBtJNnSS,  Jd(i.  and  JAMLBS  H.LANG0ON,  ofsaidDis- 

triet,  have  deposited  in  this  Office,  the  title  of  a  Book,  the  right  whereof  they 

claim  ash  Proprietbrd,tn  fhb  woi'dft  Mkrwlflg-,  to  wit: 

*^  A  Digested  Index  to  the  Jftoderh  Imports  of  the  CoiArfs  of  Common  Law,. 
^  in  England  aha  ilie  IJnICedStaies:  Tneludin^  Ld.  Raymond,  Salkeld, 
**  Strange,  Wines^Ljy'ifsoii,  W.  u1ac1cstbne^Bnri*Dw,'Cowper,l)oagla8s,  Lofil^, 
"  Term  Reports,  TTajt^s  ftf*ports,  Vols.,  lb ;  H.  Black^one  Vols.  2;  Bosan- 
^^  quet  &  Puller,  Si;  'New  Reports,  i  ;  'Massachnsetts  Reports,  8 :  Johnson's 
"  Reports  in  T^ew-To'rTf,  V;  Johnsbn's'CiLsesin  New«YorK,3 ;  Dallas's  Rc- 
^  ports  in  ^ennsylvatiia,  4;  'Cranc'h'^  Reports  in  the  Supreme  Court  of 
«  the  United  States,  6 ;  by  n1CH0(L AS  BA YLIES." 

In  conformity  to  the  act  of  the  Congress  of  the  United  States,  entitled  ^  An 
Itct  for  the  encouragement  of  learning^  by  securing  the  copies  of  maps,  charts, 
and  books  to  the  authors  ttnd  -pri^pfietbrs  of  siicfh  copies  during  the  time& 
therein  mentioned ;  and,  also,  to  an  act,  entitled  **  An  act  supplementary  to 
an  act,  entitled  an  act  for  the  encouragement  of  learning,  by  securing  the  cop- 
ies of  maps,  charts  and  books  to  the  authors  and  proprietors  of  such  copies^ 
during  the  times  therein  mentioned,  and  extendins  the  benefits  thereof  to  the> 
mrts  of  designing,  Engraving  and  etching,  historical  and  other  prints." 

JESSE  GO  YE,  Ckrk  of  the  IHstrict  of  Vernumi. 

Examined  and  sealed  by 

JESSE  GOYE,  Clerk. 


.M)VEBTISEMENT, 

THE  foUowiogpai^  comprue  m  digested  Index  to  seventy-seven  volamei 
'utEngHdi  and  Ameriean  reports.  In  the  year  1800,  Mr.  Tomlin  published 
an  index  to  twenty  Tolames  of  the  English  ccports,  and  in  ISOi,  Mr.  Burn 
pttblished  an  index  to  twenty  •four  more*  The  substanee  of  their  Indiees  is 
incorporated  into  this  woft,  and  the  whole  digested  nearly  on  their  plan. 

It  is  easy  to  distinguish  the  Americain  from  the  English  reports,  by  observ' 
ing  the  name  of  the  reporter,  or  of  the  book.  Henry  Blackstone  is  designa- 
i>le  from  fFUliam,  by  the  initial  H.  Mass,  is  an  abbreviation  of  Massa- 
chusetts Reports.  In  the  2d  vol.  otDaUas^  A'om  page  297  to  398,  and  in 
the  4th  vol.  from  page  324  to  432,  are  the  eases  decided  by  the  cir- 
cuit court  of  Peniisyfeanta  Distriet ;  and  in  the  2d  vol.  from  399  to  480,  in 
8d  vol.  from  1  to  406,  and  in  the  4th  vol.  from  1  to  46th  page,  are  the  cases 
decided  by  the  Supreme  Court  of  the  UnUed  States  ;  the  other  eases  were 
principally  deteraaned  by  the  State  Courts  in  Pennsylvania.  By  this  notice 
Ibe  reader  will  be  enabled  to  distinguish  the  several  cases  decided  by  the 
United  States'  Courts,  reported  by  Dallas. 

The  editor  has  omitted  to  give  a  table  of  the  EngliA  statutes  cited  and 
•observed  upon,  and  a  table  of  names  of  the  cases,  after  the  manner  of  Bum 
and  Tomlin.  To  have  done  this,  would  have  been  to  repeat,  in  a  differ- 
^ent  form^  what  is  already  in  the  work,  and  would  require  an  additional 
volume,  whiehmay  be  puhUshed,  at  a  future  day,  if  it  should  be  thought  ne- 
cessary. 

Thb  table  of  titles  and  their  divisions,  prefixed  to  each  volume,  shews 
the  contents  of  the  book.  The  general  table  of  titles  and  references,  sub- 
joined to  the  third  volume,  may  be  examined  to  find  particular  cases.  Much 
labour  has  been  bestowed  in  perfecting  this  table,  and  it  is  hoped,  that,  by  its 
references,  it  will  jGseiiitate  the  finding  of  authorities,  and  prove  useful  to 
the  reader. 

In  an  undertaking  so  extensive  as  this  work,  some  errors  may  be  expect- 
ed, notwithstanding  care  has  been  taken  to  avoid  them.  The  Editor  humbly 
submits  hu  labors  to  the  candor  and  liberality  of  the  pnblie. 

N.  B. 

MowTFEijEM,  Oetcter  i,  1814. 
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JUDGES  OF  THE 

SUPREME  COURT  OF  TBDB  UNITED  STATES, 

FAOM  TB£  TIME  OF  ITS  FIRST  ESTABLISHXEirr,  WITH  THE  DATES  OP 


THEIR  COMMISSIONS. 


Hon.  JOHN  JAT,  CkUfJusHce^ 
Hon.  William  Cushiog,  Jissodate  JmsHcBy 
Hon.  James  Willson,  Associate  Justice, 
Hon.  JoliB  Blair,  JhsociaU  Justice^ 
Hon.  James  Iredell,  ^ssodaie  Justice^ 
Hon.  Thomas  Johnson^  Jhsodate  JusHee, 
Hon.  William  Patterson,  JBlssodaie  JusHce, 
Hon.  JOHN  RUTLEDOE,  CMtf  Justice, 
Hon.  Samuel  Chase,  Jisaoeiaie  Justice, 
Hon.  OUTER  ELLSWORTH,  Chief  Justia, 
Hon.  Baslirod  Washington,  ^Bsaociate  Justice, 
Son.  Alfred  Moore,  Jlseociate  JuxUce, 
IBon.  JOHN  MARSHALL,  Oief  Justice, 
Hon.  William  Johnson,  Jissociate  Justice, 
Hon.  Broekholst  Liviimton,  Jissociate  ^istice, 
Hon.  Thomas  Todd,  Jbsocitie  Justice, 


September  26, 1789. 

September  27, 1789. 

September  29, 1789. 

September  80, 1789. 

Febmary  10, 1790. 

NovemMr  7, 1791. 

Mareh  4^  1798. 

July  1, 1795. 

Janaary  7^  1796. 

March  4,  l79fk 

December  20, 1798. 

December  10, 1799. 

Janoary  81, 1801. 

Blareh,  18041. 

1807. 
1807. 


ATT0RNIE8  GENERAL. 

Ednrand  Randolph,  Eeq.  September  26, 1789. 

William  Bradford,  Beq.  January  28, 1794, 

intheplau  o/Edmmid  Randolph,  JEtq.  appointed  Beeretary  of  State. 

Charles  Lee,  Esq.  1795« 

Levi  Lincoln,  B&q.  1801. 

John  Breckenrif^,  Esq.  February  12, 1806. 

Cseaar  Angnstos  Rodney,  Esq.  1807. 


JUDGDBS  OF  THE 


SUFRSME  JUDIOIAZ.  OOX7RT  Of  MASSA0HU8BTTS, 

JFVom  the  year  1776,  unth  the  dates  tf^eir  Commitsians. 
Hon.  JOHN  ADAMS,  Chief  Justice, 
Hon*  William  Cnshioj^i  Asadeie  Justice, 


JflBvet  took  his  eeat. 


1776. 


1770. 


VI  JUDGES,  &c. 

Hon.  James  Warren,  Jissociate  Justice^  ITTII. 

^Peotr  took  his  seaL 
Hon.  Jedediah  Foster,  Jissociate  JusHee,  1776. 

Died  ,1779. 
Hon.  James  Sallivan,  Jbsocmte  Justin,  1776. 

Xesigned^  I78d. 
Hon.  Nathaniel  Peaslee  Sargeant,  JissoeiaU  Justice^  1776. 

Hon.  WU^UAH  CUSHII^fi,  C^  Jii^ic«,  1777. 

Besigned,  on  being  appointed  one  of  the  Judges  of  ike  Supreme  Court 

of  the  United  States^  I78d. 
Hon.  David  Sewall,  Associate  Justice,  1777. 

Mesignedf  on  being  appointed  Judge  of  the  United  States^  Court  for 

the  IHstrict  of  Maine,  178SL 

Hon.  Increase  Sumner,  Jissociate  Justice,  i7s2. 

Resigned,  on  being  elected  Governour  of  the  Comnionwealthf  1797. 

Hon.  Franeis  Dana,  Jissociate  Justice,  ±785. 

Hon.  NATHANJJBL  tEASLEE  SARO£ANT»  Chi^  Justice,  i7s>a 

Diedf  1792. 
Hon.  Robert  Treat  Paine,  Jissociate  Justice,  i79Q. 

designed,  i^OQ. 
Hon.  Nathan  Gushing,  Jissociate  Justice,         '  1790. 

JResig^0  1^09. 
Hon.  FRANCIS  DANA,  Chief  Justice^  1799. 

'  Mf^signed^  im^ 

Hon.  Thomas  Dawes,  Jan.  JBbsodate  Juetiee,  1798. 

9esigwi»  1992. 
Hob.  Theophilns  Bradbury,  Jissodate  Ju^iice,  1797. 

JM^Mf,  1908. 
Hon.  Samuel  Sewall,  Assocude  JusUce,  1990. 

Hon.  Simeon  Strong,  Associaie  JusHcfi,  iMi. 

Hied,  1805. 
Hon.  George  Thatcher,  Jissociate  Justice,  1801. 

Hon.  Theodore  Sedgwiek,  Associate  Justice,  160^ 

Hon.  Isaac  Parker,  :Associate  Justice,  1806. 

Hon.  TH£OPHltUS  PARSONS,  Chief  Justice,  1806. 


ATTORNIES  GENERAL. 

Robert  Treat  P/Mne,  Esq.  1779. 

Resigned,  on  bdag  appointed  a  Judge  of  the  Supreme  Court,  1799. 

James  Sullivan,  Esq,  1790. 

Resigned,  on  being  elected  Oovemour  of  the  Commonwelth,  1807. 

Barnabas  Bidwell,  Esq.  1807. 

Removed,  18  la 
Perez  Morton,  Esq.  1619. 


SOULCITOR  GBNER AXi. 
Daniel  Davis,  Esq.  180*. 
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JUDGBS,  ftc.  Vtt 


CHANCELLORS 


OF  rat  sfAVE  OF  VEnr-roRKy  from  iTTT  ro  1811. 


Hsu.  ftOBERT  R.  LIVINGSTON,  trnpoMed  October  lIT,  1777: 

Resigned,  on  bevi^  appointed  Mmaterfiom  the  tfnitei  States  to  France,  1801. 
Hob.  JQfiN  LANSING,  Jun.  October  29^  iBOl. 


JUDGES  OF  THE 

SUP^REME  COURT  OF  yVtflCA^URE  o¥  fXtT-rORK^  FROM  1777  TO  1811. 

Hon.  JOHN  JAY,  Chief  Justice^  October  17, 1777- 

nZ  SI:'SW  H'obart,    ]  '^^  ^^'  ««*•'-  *^'  *'^- 

Uoa.  RICHARD  MORRIS,  Chief  Justice,  October  23, 1779, 

in  the  place  of  Mr.  Chief  JatUce  J2lj,  who  resigned. 

Hon.  ROBERT  YATES,  Chief  Justice^  September  28,  1790, 

t«  ihejdace  of  Mr.  CWf  Justice  Morris,  tcho  arrived  at  the  age  of  sixty  years. 

Hon,  John  loLUsiog,  Jud.  Puisne  Judge^  September  28, 1790. 

Hon.  Aaron  Burr,  Puisne  Judge^  October  2, 1792. 

Ihd  not  accept  the  appointment. 
Hon.  Morgan  Lewis,  Puisne  Juige^  December  21, 1792. 

Hon.  Egbert  Bensoo,  Puisne  Judge,  January  29, 1794. 

Hon.  James  Rent,  Puisne  Judge,  February  ff,  1798. 

Hon.  JOHN  LANSING,  Jan.  Chief  Justice,  February  15, 1798, 

in  the  place  of  Mr  Chief  Justice  Yates,  who  arrived  at  the  age  of  sixty  yei^rs. 
Hon.  John  Cozine,  Ptnsne  Judge,  August  9, 1798. 

Hon.  Jacob  RaclelifT,  Puisne  Judge,  December  27, 1798^ 

in  the  place  of  Mr.  Justice  Cozine,  who  died  before  he  had  taken 
his  seat  an  the  Jlench. 
Hob.  morgan  LEWIS,  Chief  Justice,  October  28, 1801, 

in  thepHace  of  Mr.  GUef  Justice  Lanaing,  appointed  Chancellor, 
Hon.  Brockhotst  Livingston,  P^uisne  Judge,  January  8,  1802, 

in  the.  place  ofJ^.  Justice  Benson,  appointed  Judge  of  the  Circuit 
Court  of  the  United  States. 
Hon.  Smitli  Thompson,  Puisne  Judge,  January  8, 1802. 

Hon.  Ambrose  Spencer,  Puisne  Jwa^,  February  3, 1804^ 

in  the  place  of  Mr.  Justice  Radcliff,  resigned. 
Hon.  JAMES  KENT,  Chiff  Justice,  July  2, 1804, 

in  the  j^ace  of  Mr.  Chief  Justice  Lewis,  elected  Gavernaur  of  the  State. 
Hon.  Daniel  D.  Tompkins*  Puisne  Judge,  Ji^ly  2,  1804. 

Hon.  William  Van  Ness,  Pusisne  Judge,  June  9, 1807, 

in  the  place  of  Mr,  Justice  Livingston,  appointed  Judge  of  the  Su- 
preme Court  of  the  United  l^ates. 
Hon.  Josepli  C.  Yafes,  Puisne  Judge,  Febniary  8, 1808^ 

in  the  place  of  Mr.  Justice  Tompkins,  elected  Oovemowr  (/  the  State. 


VUl  JUDGES,  iui. 


ATTORNEBS  GENERAL. 

Egbert  Benson,  Esq,  Janaary  iff,  1778. 

Richard  Varick,  Esq,  May  14, 1789. 

Aaron  Burr,  Esq.  September  29, 1769* 

Morgan  Lewis,  Esq.  November  8, 1791* 

Nathaniel  Lawrence,  Esa.  December  24, 1792. 

Josiah  Ogden  Hoffman,  Esq,  November  so,  1795. 

Ambrose  8pencer,  Esq.  Vebniary  8, 1802* 

John  Woodworth,  Esq.  February  3, 1804. 

Mathias  B.  Hildrith,  Esq.  March  18, 1808. 

Abraham  Van  Vechten,  JEsq.  Febrnary  2, 1810. 

Mathias  B.  Hildreth,  Esq.  February  l,  1811. 

JUDGES  OF  THE 

SUPREME  COUET  OP  PEtfUsriVASZAf  PEOM  1776  TO  1806. 

Hon.  THOMAS  MCKEAN,  Chief  JusHee^  July  28, 1777. 

Reappointedf  July  29, 1784'. 
Hon.  William  Aogpistns  Attle,  Jlssociate  JusUee^  July  28, 1777« 

Beappaintedy  August  9, 1784. 
Hon.  John  Evans,  Jiss^eiate  Justieey  August  15,  1777* 

Hon.  George  Bryan,  dissociate  Justice^  April  8,  1780. 

Hon.  Jacob  Rush,  dissociate  JusticSy  February  15, 1784, 

in  tAs  place  of  Mr.  Justice  Evans,  deceased. 
Hon.  Edward  Shippen,  Jissociate  Justice,  -  1791« 

Hon.  Yeates,  Jssociate  Justice^  1792. 

Hon.  William  Bradford,  Jun.  Jlssociate  Justice^  1792. 

Hon.  Smith,  dissociate  Justice^  1795. 

Hon.  EDWARD  SHDPPEN,  ChUfJusHce,  October,  1799, 

in  the  place  of  Mr.  Chief  Justice  M^Kean,  decied  Oovernour  of  the  State. 
Hon.  Braekenridge,  Associate  Justice^  180O. 

Hon.  TUiGHMAN,  (M^ef  Justice,  1806. 


ATTORNIES  GENERAL. 

Jonathan  Dickinson  Sargeant,  Esq.  July  28, 1777. 

Berignedf  November  20,  i780b 

William  Bradford,  Jun.  Esq.  November  23,  I780i. 

Jared  Ingersol.  Esq.  1792. 

M'Kean,  Esq.  i8oa 
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ABATEMENT. 

I.  Jtction  and  Wtita     fFJutt  diall  a- 

batetkeui. 
n.  Mide  of  Pleadhig* 
nL  Time  of  heading. 
IV.  What  may  be  Pleaded. 
Y.  Judgment  mi  a  Plea  in  abatementi 

1.  AeHon  and  WrUr^What  Aatt  abaie 

tJliem. 

1.  TIEATH  of  defendant  before  the 
-^^  eommission-day  abates  the  suit, 
and  is  not  aided  by  the  statute ;  but, 
if  alter  eonunission-^y  it  is  aided. 
Jhunufmavis.    1  SaVc.  8. 

3.  Trespass  aeainst  fonr  defendants, 
three  pleaded,  and  the  other  died  $ 
the  aetion  is  abated.  EUunes  v. 
Jjuey.    3  8alk.  117.     ^ 

3.  In  real  actions  the  writ  may  ac- 
hate in  part.  In  personal  diies  it 
eannot.  There  shall  be  no  fraction 
of  a  day,  unless  to  preteut  an  incon« 
venienee.  Where  time  is  to  be  com* 
pttted  from  an  act  done,  the  day  iti. 
whieh  the  act  is  done  must  be  in* 
eluded.  BdUms  v.  B&ter.  1  Eay^ 
niont{280. 

4.  It  was  holden  that  proceeding  on 
an  information  in  nature  of  a  qtio 
tcarranto  shall  not  be  abated  by  the 
demise  of  the  crown.  The  EHvg  v. 
PoivelL    2  Str.  783. 

9.    But  the  death  of  the  \sv\e:  shall  a* 
hate  a  writ  of  error,  broui^rht  by  him, 
in  a  civil  suit.    J?,  v.  ^rchb,  Jtrvmgh 
&  WhaUy.    2  8tr.  64S. 
1 


e.  A  writ  of  etTof  docfs  hot  abate  by 
the  death  of  one  of  several  defend^ 
ants.  Wlckett  8[  aL  y.  Gremer. 
1 JL.  Raym.  439^    l  Salk.  263. 

7.  Nor  by  the  coverture  of  the  de- 
fendant after  Hit  action  brought, 
which  cannot  in  such  case  be  plead- 
ed in  abatement.  IRng  S^  Ux.  v. 
Janes,  {in  error)  2  Str.  811^  2  L. 
Bajmu  ±52S,    And  see  Za0%.  27. 

8.  The  deatli  of  the  defendant  iner^ 
ror  after  in  mdlo  est  erratum  plead- 
ed, does  not  abate  the  writ  oi  error. 

A  scire  facias  does  not  lie  iipon  a  judg- 
ment, the  execution  of  which  is  sus- 
pended by  a  writ  of  error. 

If  a  scire,  facias  is  taken  oul  upon  such 
a  judgment,  and  an  awaird  of  execu* 
tion  obtained  thereon  upon  two  ni- 
hils,  it  shall  be  set  aside  for  irrega- 
larity  on  motion^  Ludlenv  v.  2^- 
nard.  2  Raymond  1295.    ^ 

9.  False  Latin  abates  not  fett  jlppeal, 
quidem  for  aaielanu  Bevmitr.  Pres- 
ton.   1  Salh  328. 

10.  Plea  in  abatement  to  an  action  for 
impleading  tfce  plaintiff  in  the  Ad- 
miralty for  a  matter  at  land;  and  ar- 
resting the  two  and  thirtieth  part  of 
a  ship  belonging  to  plaintiff,  that 
there  were  other  part  owners  not 
joined  in  the  aetion,  held  that  tbe 
git  of  the  aetion  being  the  suit  in 
the  Admiralty,  which  was  apainst 
the  plaintiff  onlv,  the  rest  of  the 
part  OTvners  could  not  join.  Smith 
q.  t.  V.  GihsnfL     2  fHr.  1043. 

11.  Tn  a  jilvrie^  homine  rephgxfmtJo^ 
which  is  returnable  in  the  Common 
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Pleas,  or  ELing's  Beneh,  and  the 
writ  which  gives  those  courts  their 
jurisdiction,  the  want  of  the  words, 
ad  ipsorum  damnum  rum  modicum  et 
gravamen^  abates  the  writ.  BaJibu- 
ry^  Countess  v.  KnMs,  2  L.  Bay- 
mondj  003. 

12.  An  action  does  not  abate  by  the 
plaintiff's  becoming  a  bankrupt; 
and  where  he  became  such  between 
interlocutory  and  final  judgment, 
and  sued  out  execution  in  his  ottm 
name,  the  Court  refused  to  set  aside 
the  proceedings.  JFaugh  v.  Audin, 
3  Term  Rep.  437. 

13.. The  death  of  the  defendant  be- 
tween the  commission-day  and  day 
of  trial  is  not  a  gi*ound  for  setting 
aside  a  verdict  for  the  plaintiff 
Jacobs  V.  Minicom.  7  Term  Rep.  31. 

14.  If  a  defendant  die  on  the  ni^ht  be- 
fore the  trial  of  a  Qause  at  the  sit- 
tings in  term^a  verdict  obtained  in 
such  cause,  and  the  judgment  enter- 
ed lip  thereon,  will  be  set  aside  up- 
on application  to  the  court  Tay- 
'  hr  V.  Harris,     3  Bos.  &  Pull.  549. 

Id.  A  petition  for  a  review  abates  by 
the  death  of  the  petitioner  pending 
the  petition ;  and  his  executor  can- 
not be  admitted  to  prosecute  it. 
Woodward  v.  Skolfield,  4  Mass.  375. 

16.  \yhere  a  defendant  is  sentenced  to 
the  state  prison  for  life.^  he  is  re- 
garded as  civilly  aead^  and  tlie  suit 
against  him  is  abated.  Graimm  v. 
•idains.  2  Johns,  cases  408. 

II.  Mode  ofFUading. 

1.  A  plea  in  abatement  is  good, 
thouglh  it  concludes  in  ubatement, 
{o  the  jurisdiction  and  in  bar. 

It  is  no  plea  in  abatement  that  the  de- 
fendant was  a  prisoner  in  the  Fleet, 
brought  to  the  bar  by  habeas  corpus, 
and  there  charged  with  a  declara- 
tion, and  that  there  is  no  original 
gainst  him.  Brown  v.  Berry,  1 
mtyinond,  128. 

2.  An  attorney  of  one  court  may,  af- 
ter patting  in  special  bail  to  an  ac- 
tion in  another,  plead  his  privilege, 
either  against  the  person  at  whose 


suit  he  was  arrested',  or  any  other 
who  may  have  proceeded  against 
him.  But  a  waiver  of  priviieee  in 
one  action  estopps  a  man  from  plead- 
ing it  in  any  other.  Jones  v.  Bodee- 
nor,    1  Bayinond,  135.     1  8alk.  1. 

3.  Plea,  quod  suscepit  ordinem  tnilita' 
rem,  ^Sfc.  Matter  that  concerns  the 
person  need  not  be  pleaded  with 
'venue.  Led,  or  •Witt  v.  Mills,  1 
SaUc,  6.    2  id,  Raymond,  1014. 

4.  Plea  of  privilege  set  aside  where 
affidavit  annexed  said,  a  true  plea, 
instead  of,  the  plea  is  true.  Onslow 
Booth,    2  Stra.  705. 

5.  ^]wd  ipse  est  attorn,  without  add- 
ing, fuit-temp,  impetr,  hrevis  iU. 
Pease  V,  Parsons,    1  Sallc^  1. 

6.  A  defendant  cannot  plead  a  mis- 
prison of  addition  after  he  has  ad- 
mitted himself  to  be  the  person 
mentioned  in  the  declaration. 

By  beginning  his  plea  with  the  words, 
^  and  the  said  J.  8."  he  admits  him- 
self to  be  the  person  mentioned  in 
the  declaration. 

A  pica  in  abatement  must  shew  how 
the  plaintiff  should  have  sued. 
Warner  v.  Sir  Edward  Irby,  2 
Baunwfnd,  1178. 

7.  Plea  of  a  recovery  in  another  pe- 
nal action,  must  shew  the  day  each 
bill  was  exhibited.  Jackson,  qui 
tarn  V.  Gisling,    2  Stra,  1160. 

8.  Affidavits  requisite  to  aplea  in  a- 
batement  in  the  Crown-omce.  The 
Kins^  V.  Jones,    2  Str,  1161. 

9.  Affidavit  to  plea  in  abatement  that 
the  writ  was  never  returned,  neces- 
sary. Sherman  v.  Alvarez.  1  iSfr. 
Rep.  639. 

10.  After  bail  bond  forfeited  defend- 
ant cannot  plead  in  abatement  *d' 
nonynums,    2  Salk,  510. 

11.  In  trover  and  conversion,  the  plain- 
tiff declared,  that  he,  together  with 
A,  and  B,  both  now  dead,  and  whom 
he  survived,  being  possessed  of  a 
ship  and  goods,  lost  them,  and  that 
the  defendant  found  and  converted 
them  to  his  own  use<)  who  pleaded 
in  bar  to  the  action,  that  the  said  Ji, 
and  B,  made  their  \nlls  in  writing, 
and  thereby  appointed  several  exe* 
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eatttii  mnd  died,  and  they  in  their  good  without  shex^ing  the  time ;  and 

life-time  tfi|$ether  with  the  plaintiff^  if  by  another  plea,  defendant  admits 

\vere  posiessed  of  this  ship  and  goods  himself  to  have  been  tenant,  he  must 

ss  laenAants,  and  that  there  is  no  shew  that  demandant  has  entered 

annirership  between  merchants,  and  since  the  suius  out  the  writ.     Mos- 

9  «oiieludes  in  bar ;  and  upon  de-  leij  v.  CoLdweU.    1  L,  Eaym,  430. 

miuTer  to  this  plea  it  was  adjudged  18^  To  a  plea  iu  abatement,  that  the 

Ui  in  bar,  bat  it  had  been  a  good  writ  was  never  returned,  an  affidavit 

plea  in  abatement.     ( Tide  2  SaUc.  of  the  fact  is  necessary.    Sherman 

444.      i  Li.  Batpanmd^  340.)  K^mp  v.  Alvarez,   1  Sir.  639.  2  L,  Eaym. 

r.Andretcs.    3  Salic,  i.  1409. 

12.  On  a  quo  warranto  information,  de- 19.  Serjeant  Mead  ]deaded  his  privi- 
fendant  pleads  that  he  is  a  gentle-  lege  with  the  writ  annexed,  but  for 
man  and  not  an  esquire.  This  is  want  of  an  affidavit  that  he  had  bu- 
bad,  since  such  an  information  is  not  siness  there,  and  there  only,  the 
within  die  statute  of  additions.  B.  court  set  it  aside.  Stiles  v.  Mead, 
V.  Brcfu^.    1  Wils.  ^M4.  2  Str.  738. 

13.  Where  father  and  son  have  the  20.  Plea  in  abatement  by  defendant, 
same  names,  and  a  writ  contains  no  that  plaintiff  is  an  alien,  must  shew 
addition  of  senior  or  junior,  the  fa-  that  he  is  an  alien  enemy.  Open- 
iber  ^%  ill  be  intended,  prima  facie  ^  heimer  v.  Levy,    2  Str,  1081. 

iLe  above  additions  are  unnecessary  2i,  Replication  to  plea  in  abatement 
where  there  is  any  matter  tliat  dis-  ill,  for  want  of  venue.  Ode  v.  AV- 
tina^nishes  them.    Lepiot  v.  Browne^      cliffe,     1  SalJc,  4. 

1  SaOc,  6.  22,  Misnomer  cannot  be  pleaded  in  a- 

14.  On  demurrer  to  a  plea  in  abate-  batement  by  an  attorney ;  but  the 
ment,  that  defendant  was  a  lime  plaintiff  cannot  in  such  ease  demur, 
inerehant,  and  not  a  yeoman,  the      out  must  take  advantage  of  such  ir- 

'  eourt  held  it  an  HI  plea,  upon  the  regularity  by  replying  the  fact,  or 

ground,  that  every  man,  trader  or  refusing  the  plea,  or  insisting  upon 

not,  has  a  degree  by  which  he  may  the  warrant  of  attorney  by  way  of 

be  denoted.     The  defendant  must  estoppel.     Cremer  v.  Wicket,     1 L, 

ahew  himself  of  another  deg^'ee  to  Baipn,  009. 

abate  the  writ.    Horsepooly,  Mtrri-  23.  In  a  plea  in  abatement  for  misno- 

son,    1  Str.  656.  mer,  defendant  averring  that  he  was 

15.  So  where  defendant  was  sued  as  baptized  by  another  name,  by  which 
gentleman  and  pleaded  that  he  was  -he  was  always  known  and  called, 
a  merchant,  the  plea  was  not  allow-  traverses  that  he  was  kno^^n  and 
ed.  Such  a  pica  should  give  plain-  called  by  the  name  in  the  writ, 
tifra  better  writ  as  to  the  sort  of  ad-  Plaintiff  takes  issue,  averring,  that 
dition  on  which  he  chooses  to  pro-,  defendant  was  always  known  and 
eeed.    Smith  v.  Mason.    2  Sir.  816.  called  by  the  name  in  the  writ.    Re- 

2  L.  Baynu  1641  <§•  986.  JSTash  v.  pHeafipn  held  c;fK;d.  Ilobnan  y. 
JBatierdey,  And  see  2  L.  Baym.  Walden.  i  SaUc.^.  L.  Baym.  1015. 
1178.     PTamer  v.  Irby,                      24.  A  defendant  who  is  sued  as  execu* 

16.  An  attorney  of  Common  Pleas  tor  cannot  plead  in  abatement,  that 
pleaded  privilege  without  saying,  a  co-executor  ouscht  to  have  been  su- 
iempore  hrevls.  It  was  held  bad.  ed  with  him,  without  showing  that 
So  a  plea  that  plaintiff' 5t/see^<iim'rfi-  the  co-*?xecufor  administered,  &c. 
nem  militarem^  should  ha^e  said  tern'  JBexander  v.  Maicmann.  WiUea  42. 
pore  bilU.  Peak  v.  Parsorni.  1  But  where  the  defendant  in  pleadiug 
8alk,  1.    Lett  v.  J^Rlls.    l  Salk.  6.  stich  a  plea,  said  tltat  <<  he  and  the 

%7.  In  tifermedan  in  the  defender,  plea  other  executor  did  administer  divers 
of  entry  by  the  demandant  is  not      goods,  &c.  tchere  the  said  Jl.  B^s. 
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(the  testator's'')  the  coiut  rejected  the  deelaration,  is  a  plea  in  abate- 
the  word  ^  where*  a«  surpliMge,  and  ment  SemMe-^^Medma  y.  8trou^^ 
held  the  plea  good.    Und,  tovu    1  L^  Baym.  093.    1  SaUc.  210. 

afif  The  defendant  pleaded  |D  abate-  30.  Defendant  pleads  in  abatement, 
ment,  that  the  plaintiff  was  an  alien  that  jplaintiff  is  an  alien  enemy, 
enemy,  and  laid  no  venue :  and,  on  Plaintiff  replies,  that  he  is  indigently 
demurrer,  adjudged  tliat  it  was  well  and  bom  at  soeh  a  place.  This  re- 
pleaded, and  the  plaintiff  might  have  plieation  most  conclude  to  the  conn- 
replied,  that  he  was  bom  in  England  try,  since  this  fact  is  triable  where 
generally.  But  if  such  a  matter  is  the  writ  is  brought,  otherwise,  if 
pleaded  in  bar,  it  must  be  pleaded  pleaded  in  bar.  West  v.  8uUofL  %. 
with  a  venuBj  and  the  plaintiff  should  8aUc*  2,  and  2  X.  Baiptu  803. 
reply,  that  he  was  bom  in  such  a  Si.  A  temporary  bar  of  the  right  of 
plafse  in  England.  And  in  the  priur  action  should  be  pleaded  as  in  abate- 
cipal  ease  ju«%ment  was  given,  j^io(2  ment,  and  the  form  of  concluding 
bula  cassetur.  Pier.  Cooper •  2nayT  such  plea  is,  si  responderi  debeat 
rnandj  ±2^,  quousque  Sfe.   Copley  v.  Belaunoy.  2 

J96.   The  plea  ot  prisel  en  aider  lieu     Is,  Saym.  1056.     Dobbms  y.  Burley. 
ought  to  be  pleaded  in  abatement  on*     Jtnd,  ±24>3, 

ly.    The  defendant  in  replevin  arS^.  Matters  of  record  pleaded  in  ahatet 
TOWS  the  caption  in  alio  loco,  pleads     ment,  if  of  another  eourt,  must  be, 
that  it  was  his  freehold,  and  that  the     subpede  sigUlU    Curwen  v.  Fletcher. 
thing  taken  was  damase/eonm^  tra-     1  Str,  S22, 
verses  the  caption  in  the  plaee  men-  33.  A  plea  of  misnomer  in  abatement 

'  tioned  in  the  declaration,  and  con-  must  conclude  with  praying  judg- 
eludes  with  pmyine  judgment  and  a  ment  of  the  writ :  praying  th(tt  me 
return,  this  is  a  plea  in  bar.  The  same  may  be  quashed  was  held  ill  on 
defendant  in  replevin  need  not  pray  special  demurrer.  Mixon  v.  Binns, 
damages  eitlier  upon  an  avowry  or  a  3  Term  Rep.  180. 
plea.  If  the  defendant  pleads  in  bar,  34b  A  plea  in  abatement  of  misnomer 
and  demurs  to  the  repUeation  in  ar  of  the  defendant,  beginning,  ^  and 
batement,  the  plaintiff  may  join  in  the  said  Bichard  sued  oy  the  name  of 
demurrer,  and  if  the  demurrer  is  Bobert^  is  bad,  Boberts  y.  Mnm. 
over-ruled  he  shall  have  final  judg-  5  Term  Rep.  487. 
ment  Where  the  defendant  pleads  35.  The  defendant  in  a  plea  in  abate- 
in  bar,  and  demurs  to  the  replica-  ment  of  misnomer  must  give  hfs  sur- 
tion,  if  the  conclusion  of  the  dempir-  name  as  well  as  his  tme  christian 
rer  is,  wherefore  as  before  he  prays  name,  although  his  tme  spmame  be 
judgment,  and  that  the  declaration  used  in  the  declaration.  Hawarth 
may  be  quashed,  the  words  ^^  and  v.  Spraggs.  8  Term  Rep.  015. 
that  the  declaration  may  be  quashed"  36.  A  plea  in  abatement  b  oad  if  it  do 
are  surplusage,  and  the  demurrer  is  not  give  a  better  ^irit,  but  tend  to 
a  demurrer  in  bar.  Crosse  v.  BUson*  shew  that  the  plaintiff  hath  no  action 
Bayvfwndj  1017.    1  8alk.  2.  at  all.     Evans  q.  t.  v.  Stevens.     4 

27.  In  every  plea  to  the  jurisdiction,     Term  Rep.  22*. 
another  jurisdiction  must  be  stated*  37.  A  plea  in  abatement  to  the  juris- 
iMoshfn  V.  Fabrigas.     Cowper,  172.        diction  of  the  courts  beginning,  ^  de-, 

2A.  Every  plea  in  abatement  ous^ht  to     fendit  vim  ^  rr^uriam  quando^^  was 
have  its  proper  and  apt  conclusion,     held  good  by  the  court  of  K.  Bench, 
praying  that  judgment  which  the  de-      WiUm  v.  fFilliams.    8  Term  Rep. 
fendant  by  such  plea  intends.    Fool-     631 . 
er  V.  Cooire^     1  Salk,  297.  38.  On  a  writ  in  debt  for  1066/.  plain- 

29.  A  plea  to  an  acliou  by  bill,  eon-     tiff  declared  for  lOOOZ.  borrowed  by 
eluding  with  praying  judgment  of     defendant  of  the  plaintiff  ^  and,  in  a 
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fieettid  eooi^  for  662.  for  interest  of 
a  eeriain  ither  som  of  money  lent  by 
fhintiirto  defendant:    defendant 
pleadcrf  in  abatement  of  the  writ, 
^  thti  the  said  sum  of  money  in  the 
said  writ  mentioned,  and  thereby  sup- 
posed to  be  borrowed  from  the  plain- 
aSf^  was  borrowed  bv  defendant  and 
others,  and  not  by  defendant  sepa- 
rately:   on  demurrer,  because  tnis 
plea  only  answered  one  of  the  eanses 
of  aetion,  that  mentioned  in  the  first 
count,  the  eourt  had  held  the  plea 
bad.    Harries  v.  Jameson*    5  Term 
Rep.  553. 

39.  A  writ  in  debt  may  be  abated,  in 
part  and  stand  good  for  the  remain- 
der. Fowell  y.  FuUertan.  2  Bos.  & 
Pull.  420. 

40.  If  a  plea  in  abatement  eontain  mat- 
ter whieli  is  in  part  abatement  of  the 
writ  only,  but  eoncludes  with  a  pray- 
er that  the  whole  writ  maybe  abated, 
the  eourt  may  abate  so  much  of  the 
writ  as  the  matter  pleaded  applies 
to.    2  Bos.  &  Pull.  4<20. 

4*1.  Replication  to  a  plea  in  abatement 
^that  the  promises  were  made  by  ./f. 
and  B.  jointly  with  the  defendant,) 
that  •^.  and  B.  were  in  ScMand  at 
the  commencement  of  the  suit,  &c. 
and  had  no  property  within  the  ju- 
riadietion  of  the  eourt,  by  which  they 
could  be  summoned,  &«.  is  bad. 
BhejiksTd  v.  BmUie.  6  Term  Rep. 
827, 

42.  If  a  replication  to  a  plea  in  abate- 
ment of  the  writ  begin,  ^'  that  the 
said  declaration  ought  not  to  be 
quashed,''  but  conclude  properly,  it 
IS  weU  enough ;  for  such  words  may 
be  rejected  as  surplusage.  Sabine 
V.  Johnstone,    1  Bos.  &  Pull.  60. 

43.  In  a  plea  in  abatement  that  anoth- 
er Dcrson  ought  to  have  been  sued 
witnthe  defendant,  it  is  not  neces- 
sary la  lay  a  venue.  Male  v.  De 
Ocaray.    7  Term  Rep.  343. 

4*.  Aid  prayer  is  a  dilatory  plea, 
within  4  *^mu  c  16.  and  must  there- 
fore be  verified  by  affidavit.  0ns- 
law  V.  Smith.    2  Bos.  &  Pidl.  384. 

49.  I^efendant  having  put  in  a  plea  in 
abatement  in  time,  with  an  affidavit 


made  before  he  could  have  seen  the 
declaration,  that  the  promises  con- 
tained in  the  deelaraHon  were  enter- 
ed into  if  at  all  by  others  as  well  as 
himself,  plaintiff  signed  judgment, 
treating  the  plea  as  a  nullityr :  the 
court  on  motion  set  aside  the  Judg- 
.     ment.  Lang  v.  Cmnber.  4  East,  348. 

46.  As  by  the  practice  of  the  court, 
they  Mill  not  grant  oyer  of  an  orig- 
inal writ,  and  yet  a  plea  in  abate- 
ment for  want  of  an  addition  to  the 
defendant  in  such  writ  is  bad  with- 
out oyer ;  the  effect  is  to  prevent 
such  plea  from  beinc  pleaded ;  and 
therefore  if  pleaded  the  court  will 
quash  it.  Deshons  v.  Head.  7  East, 
383. 

47.  One  indicted  for  a  misdemeanor 
may  plead  in  abatement  a  misno- 
mer of  his  surname,  Shakepear  for 
Shakespeare;  which  shall  not  be 
taken  rorid^nsonons;  and  the  plea 
eoneludins  with  praying  judgment 
of  the  saia  indictment,  arid  that  he 
may  not  be  compelled  to  answer  the 
samej  is  good.  The  Mng  v.  Shake^ 
speare.    ioEast,  83. 

48.  A  plea  in  abatement,  of  a  former 
aetion,  must  shew  the  action  to  be 
pending,  and  must  be  pleaded  jjvout 
patet  per  recordimu  1  Mass.  495. 

49.  Defects  in  form  in  a  plea  in  abate- 
ment may  be  taken  advantage  of 
under  a  general  demurrer.  1 
Mass.  495. 

00.  Where  the  defendant  pleads  in  a- 
batement,  the  plaintiff  demurs,  and 
the  defendant  joins  in  demurrer: 
if  before  judgment  he  voluntarily 
pleads  to  the  action,  he  shall  he 
considered  as  waiving  his  plea  in 
abatement.  Bumliam  v.  Webster. 
5  Mass.  266. 

61.  A  plea  to  the  jurisdietion  of  the 
court  is  bad,  if  it  gives  jurisdiction 
to  no  other  court  of  this  8tale. 
Lawrencey. Smithetal.  5  MasR.  3G2- 

B2.  A  plea  to  the  jurisdiction  of  the 
court  in  a  transitory  action  Tnast 
shew  that  some  other  coTirt  of  the 
nation  hath  jurisdiction.  I^cci  v. 
Hayden.    3  Mass.^^Mw 
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53.  If  no  court  of  the  nation  has  juria- 
.    dictioa,  the  defendant  may  avail 
hitiiself  of  this  defence  under  a  plea 
M'hich  goes  to  the  action.    ,Rid»_ 

m.  Tiim  of  Pleading. 

* 

1.  Pleas  in  abatement  must  come  in 
within  four  days,  and  cannot  be  re- 
ceived afterwards,  though  pleas  in 
chief  may.  Long  v.  Miller,  2  Sir, 
1191.     1  fTi/s.  23. 

^  A  defendant  cannot  plead  in  a- 
batement  after  makiug  a  full  defence. 
Jileaxmder  v.  •Maivman.     Willes^  40. 

But  he  must  ^'  defend  the  force  and 
injury  when,"  before  he  can  plead 
in  abatement  to  the  disability  of  the 
person,  or  the  jurisdiction  of  the 
court  3  for  that  is  not  a  full  defence. 
Ibid. 

3.  Misnomer  may  be  pleaded  after 
common  baU  filed.  Stroud  y.  Ge- 
rard.    l  SaUc.  8. 

4.  And  after  a  special  iniparlance. 
Brewster  v.  Capper.     1  Black.  31. 

1  Wils.  261. 

5.  After  baii-^.>f>?id  forfeited,  defend- 
ant cannot  plead  in  abatement  to 
the  ori^nal  action.    2  SaUc.  019. 

6.  If  a  declaration  be  delivered  a- 
gainst  one  in  custody,  he  has  the 
whole  term  to  plead  in  abatedient 

2  Salic.  515. 

7.  After  a  special  imparlance,  sav- 
ing all  exceptions  as  to  the  bill  on- 
ly, the  defendant  cannot  plead  to 
die  jurisdiction.  Buncombe,  v. 
Church.    1  L.  Raym.  93.  1  Salk.  6. 

8.  .If  the  court  has  not  a  general  ju- 
risdiction of  the  subject-matter  of  a 
writ,  the  defendant  must  plead  to 
the  jurisdiction,  and  cannot  take  ad- 
vantage of  it  on  the  general  issue. 
Mostyn  v.  Fabrigas.     Cmcper,  172. 

9.  No  plea  in  abatement  can  be 
pleaded  after  a  general  imparlance^ 
Curwen  v.  Fletcher.  l  Str.  523. 
See  1  SaBc.  i. 

10.  Plea  of  privilesce  is  ill  after  an 
imparlance,  thous:h  it  be  a  special 
one.    Barker  v.  Fon^est^  1  Sir.  532. 

11.  Feme  covert,  after  arrest  and  bail- 
bond  given  by  a  wrong  name,  may 


Slead  the  misnomer.  If  a  persos 
inds  himself  in  a  bond  by  a  wrong 
name,  he  is  estopped,  to  say  it  b 
not  his  name.  Lynch  v.  Hooke. 
i  Salk.  7. 

12.  Plea  in  abatement  pleaded  after 
adjournment  of  part  oir  the  term  and 
death  of  the  king.  Holnum  v.  Bar- 
row.    2  Eaymond,  794. 

13.  Tiie  four  days  allowed  for  plead- 
ing in  abatement  are  both  inclusive. 
Jennings  v.  Webb.  1  Term  Rep. 
277.  Harbord  v.  Perigal.  5  Term 
Rep.  210. 

14.  But  if  the  last  of  the  four  days  for 
pleading  in  abatement  happen  on  a 
Sumlay,  the  defendant  may  file  such 
a  plea  on  tlie  fifth  day.  Lee  v. 
Carlton.    3  Term  Rep.  642. 

15.  Ancient  demesne  must  be  pleaded 
in  ejectment  within  the  first  four 
days  of  the  term.  Berni  d.  Wroat 
V.  *Fenn.    8  Term  Rep.  474. 

16.  A  declaration  is  only  well  filed 
from  the  time  of  notice,  whether  It 
be  a  declaration  in  chief,  or  dt  bene 
esse;  and  therefore  the  defendant 
has  four  days  aft^r  notice,  in  which 
to  plead  in  abatement.  Hutchinson 
V.  Brown.    7  Term  Rep.  298. 

17.  The  plaintiff  may  sien  judgment 
if  the  defendant  plead  in  abatement 
after  the  four  days,  though  no  nde 
to  plead  has  been  regularly  served* 
Brandon  v.  Fayne.  1  Term  Rep. 
689. 

18.  Everv  plea  in  abatement  must  be 
pleaded  before  the  rule  for  pleading 
is  out,  and  cannot  be  pleaded  after 
an  imparlance,  unless  the  declara- 
tion is  delivered  so  late  in  term  that 
the  defendant  is  not  bound  to  plead 
to  it  in  that  term,  or  is  delivered  af- 
ter term ;  in  both  which  cases  the 
defendant  may  within  the  first  four 
days,  inclusive,  of  the  subsequent 
term,  plead  any  plea  in  abatement 
as  of  the  precedent  term,  whetlier 
a  rule  be  given  or  not,  and  Sunday 
is  one.     iTerm  Rep.  278. 

19.  A  plea  in  abatement  is  bad  after 
a  general  imparlance.  Evans  q.  t. 
T.Stevens.    4  Term  Rep.  278. 
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^3^  siay  lie  taken  adrantase  of  on  a 
l^eral  demurrer.    Buddie  v.  WU' 
mm.    $  Term  Rep.  869. 
2D.  If  ^  tenant  in  a  writ  of  right, 
nnij  aid  alter  a  general  imparlauee, 
j^is  a  good  eaiise  of  demorrer,  and 
the  eonrt  will  give  judgment  there- 
upon, that  the  tenant  answer  alone. 
Ondaw  v.  Bmiih.  ^  2  Bos.  &  PuJl. 
884. 
2i.  \Mien  a  deelaration  is  delivered 
before  the  essoign-day  of  a  term, 
with  a  rule  to  plead  in  the  four  first 
days  of  that  term,  the  defendant  can- 
not plead  within  that  time  in  abate- 
ment, without  a  special  imparlance. 
Doughty  V.  Lascdles,    4/ 1  «rm  Rep. 
B20. 

22.  There  eannot  be  a  plea  in  abate- 
ment intitied  as  of  the  term  subse- 
quent to  that  in  which  the  deelara- 
tion is  delivered  without  a  speleial 
iinparlanee.  Blackmore  v.  Flemyng, 
7  Term  Rep.  447,  n. 

23.  In  a  country  cause,  if  the  defend- 
ant put  in  special  bail  in  time,  be 
nuLV  plead  in  abatement,  though  the 
liaiJ  be  not  perfected  till  after  the 
four  days,  if  they  be  ultimately  per- 
fected within  the  time  allowed  by 
the  practice  of  the  court.  Dms- 
dale  V.  AUsoB.    2  East,  406. 

^Mf.  A  plea  of  ancient  demesne  was 
permitted  to  be  filed  de  bene  esse 
within  the  four  first  days,  peifding 
a  rule,  nisi,  for  permission  to  allow 
the  plea  so  filed.  Doe  dem,  Morton 
V.  Roe.    10  £ast,  523. 

2&  The  defendant  eannot  plead  in  a- 
batement  after  a  general  impar- 
lance.    1  Mass.  BVT. 

26.  Want  of  an  indorser  on  an  orig- 
inal writ  must  be  pleaded  in  abate- 
ment at  the  return  term.  2  Mass. 
102. 

3fT.  A  plea  to  a  transitory  action  al- 
leging that  neither  of  the  parties 
lives  within  tlie  county  where  the 
action  is  bron^t,  is  a  nlea  in  abate- 
ment to  the  writ,  and  must  be  fil- 
ed before  the  jury  is  impannelled, 
porguant  to  the  stat.  of  I7d2,  c.  II. 
Clmcdamd  v.  Welch.    4  Mass.  691. 

28.  A  ploa  of  privilege  by  an  attorney 


in  abatement,  and  concluding  to  the 
jurisdiction  of  the  court,  is  not  to  be 
treated  as  a  nullity ;  nor  does  it  re- 
quire an  affidavit ;  and  it  may  be 
put  in  after  special  bail  has  been 
entered.  Brooks  v.  Patterson.  1 
Johns,  cases  328. 

IV.  What  may  he  pleaded  or  not, 

i .  In  action  against  one  partner  where 
there  are  several,  and  the  demand  is 
on  the  partnership,  it  must  be  plead- 
ed in  abatement,  and  eannot  be  giv- 
en in  evidence  5  for  the  not  plead- 
ing it  in  abatement  is  a  waiver  of 
the  objection.  Rice  v.  Shute.  5 
Burr.  2611.     2  Black.  695. 

2.  If  a  defendant  pleads  a  misnomer, 
and  the  plaintiff,  without  discontin- 
uing that  action,  brings  another  a- 
gainst  him  by  his  right  name  for  the 
same  cause,  he  may  plead  the  pen- 
dency of  the  other  action  to  it  in  a- 
batement  And  the  plaintiff  can- 
not avoid  the  eSeet  of  such  plea  by 
entering  a  discontinuance  to  the  first 
action.  Bazalid  Krd^ht^s  case. 
2  Raymond  1014.  1  Smk.  329.  3 
8a\k.  238. 

8.    The  pendency  of  an  action  for  the . 
same  cause  in  an  inferior  court,  ean- 
not be  pleaded  in  abatement  to  an 
action  in  a  superior  one.    Seers  v. 

"    Turner.    2  L.  Raym.  1102. 

4.  Defendant  cannot  plead  in  abate- 
ment what  he  might  give  in  evi- 
dence on  the  general  issue. 

Thus,  in  an  action  of  assumpsit,  the 
defendant  cannot  plead  in  abate- 
ment that  the  promise  was^made  af- 
ter the  commencement  of  the  action, 
and  not  before.  Fucquire  v.  Kyrtas- 
ton.    2  Raymond  iM^^ 

6.  If  one  partner  bring  trespass,  de- 
fendant must  plead  in  abatement, 
and  it  cannot  be  taken  advantage 
of  at  the  trial. '  Miter  in  assumpsit. 
Le^lise  v.  C/utmpante,    2  Sfr.  820, 

6.  If  defendant  in  debt  upon  Imnd 
would  take  advanta&re  of  another 
being  jointly  bound,  he  mngt  plead 
it  in  abatement.  Gilbert  v.  Bath. 
1  8tr.  503. 
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^.  Defendant  cannot  plead  in  abate- 
ment, tenancy  in  common  in  him- 
self; in  a  stninger  he  may.  If  in 
liimself  he  may  give  it  in  evidence. 
Haywood  v.  Imvis,    i  Salk,  4. 

8.  Where  two  executors  sue  jointly, 
it  cannot  be  pleaded  in  abatement 
that  only  one  has  proved  the  will. 
Brooks  V.  Stroud.    1  8alk.  3. 

9.  Ill  debt  agaiudt  defendant  as  an 
executor  he  pleads  in  bar  that  he  is 
administrator.  This  held  ill,  since 
he  ought  to  have  pleaded  it  in  a- 
batemeut.  Harding  v.  SalihUL  1 
iS^.  296. 

10.  In  an  action  bv  plaintiff  as  admin- 
istrator, the  de&ndant  cannot  plead 
in  abatement  a  prior  administi^ation 
granted  to  a  third  person.  This 
must  be  pleaded  in  bar,  since  it  de- 
stroys all  right  of  action  in  plain- 
tiff. Hacket  v.  TUley. .  2L.Ilaym. 
±207. 

il.  In  replevin,  property  in  a  stranger 
may  be  pleaded  either  in  bar  or  in 
abatement.  Butcher  v.  Forter.  1 
8alk.  93. 

X2.  In  rejplevin,  the  plea  of  prisd  en 
coder  lieu  is  a  plea  in  abatement, 
and  no  plea  in  bar.  Crosse  v.  BU- 
son,    2  In  Baynu  1016.    l  SaOc.  3. 

13.  Where  defendant  has  made  an  ex- 
press promise  he  cannot  plead  in 
abatement  that  he  was  plaintiff's 
bailiff,  and  that  account  lies,  not  as- 
sumpsit. WiUdn  y.  Wilkhu  1 
Salk.  8. 

14.  Privilege  may  be  pleaded  in  abate- 
ment by  an  attorney  who  is  sued  by 
original  as  acceptor  of  a  bill  of  ex- 
change, as  it  may  in  any  other  per- 
sonal action.  iJomerfordy*  Price. 
Doug.  312. 

±9.  In  a  homim  replegiando,  the  de- 
fendant's addition  need  not  be  men- 
tioned, nor  in  any  original  which  is 
vieontiel ;  neitherin  assize  of  novel 
disseizin  found  to  have  been  with 
force.  Comes  Banhury  v.  Wood. 
2  RauiAond,  9S7.  3  Salk.  20  and 
1  SaSc.  5.    Presgrave  v.  Saunders. 

16.  Misnomer  must  be  pleaded,  and 
the  defendant,  if  he  neglect  to  avail 
himself  of  the  error  at  the  proper 


time,  may  be  taken  in  execution  hf 
the  wrong  name.  Crawford  v^ 
SatchweU.  2  St.  1218. 
t7.  Uncertainties  and  errors  in  the  de- 
claration cannot  be  pleaded  in  abate- 
ment; they  must  be  demurred  to. 
Harcourt  v.  Hastings.    3  SaOc.  19. 

18.  In  debt  upon  bond,  that  day  of 
payment  is  not  come  is  matter  in 
bar,  and  cannot  be  pleaded  in  abate- 
ment.   Owen  V.  Butter.    1 L.  Bayw^ 

19.  Matter  of  disability  wliich  might 
have  been  pleaded  in  abatement  to 
the  action,  is  not  pleadable  to  a  set- 
re  facias  on  a  judgment.  West  v. 
Sutton.     1  Salk.  2.   2  L.  Baym.  803. 

20.  Defendant  may  plead  misnomer  in 
abatement  after  putting  in  bail. 
Benson  v.  Derby^  1\  9.  Wil.  3.  C. 
P.  1  Bayin.  249. 

21.  Matter  in  bar  cannot  be  pleaded 
in  abatement.  Barber  v.  Palmer. 
1  Raymond,  693.    3  Salk.  1. 

22.  In  a  cause  removed  from  an  infe- 
rior court  iuto  K.  B.  by  habeas  cor- 
puSf  coverture,  which  happened 
after  plea  pleaded  in  the  inferior 
court,  hut  before  suing  out  the  ha- 
beas corpus^  may  be  pleaded  in  abate- 
ment ;  out  on  the  return  of  the  Judfe- 
as  corpus  the  court  will,  on  motion, 
grant  9i  procedendo.  Hetheritigton 
V.  Beynotds.    1  Salk.  8. 

28.  Action  for  impleading  J^.  in  tlie 
Admiralty  Court,  for  a  matter  at 
land,  and  arresting  the  32d  part  of  a 
ship  beloi^ng  to  him,  whereby  she 
was  detained,  &c.  Plea  in  ahate- 
ment  that  there  are  other  part  own- 
ers who  are  not  joined  who  were 
iiynred,  as  the  whole  ship  was  there- 
by detained.  Judgment  of  respond, 
ouster  for  the  gist  of  the  action  is 
the  suit  in  the  Admiralty.  Smith 
qui  torn  ▼.  Oibson.    2  Sir.  1045. 

24.  A  trader  may  be  sued  by  his  de- 
gree, and  the  writ  shall  not  abate 
unless  he  pleads  another  degree. 
Horspook  V.  Hiarrison.  1  Str.  Bep. 
056. 

20.  A  writ  of  error  depending  is  a 
good  plea  in  abatement  to  an  action 

.  of  dent  upon  a  judgment.  Prytm. 
V.  Bdwaris.    1  Baymondj  47. 
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it  suek  a  ple«  eoBdades  with  a  pray^ 
er  of  ^pwd  eat  inde  wis  die  quodque^ 
it  is  had.  Ibid. 
36.  Vesit  et  defendit  injuriam  mumdoy 
Sfc,  k  a  full  defence ;  and  a  defetid- 
nst  eaoDot  plead  in  disability  of  the 
person  afte^  a  full  defeifce. 

Jkti  otlier  pleaB  in  abatement  he  may. 

.Vor  misprison  of  addition  after  a  gen- 
eral defenee. 

Uisprison  of  addition  eannot  be  plead- 
ed by  attorney.  JSritUm  y.  irradon. 
1  Baymond,  117« 

)ir.  An  aTerment  that  a  MTit  isgued 
after  the  teste  is  inadmissible* 
fhrlnkwdl  t.  Fowkes,    1  Raym.  212. 

2S.    Privilege  of  atii»mey  of  C.  P. 

pleaded  by  ai.  soed  as  executor^  and 

/  over-ruled.      JSTewtcn  v.  Rowloaid, 

t8aJUc.2k    i Smfm. 5SBj  md ± 8a[k. 

7.     Lawrence  v«  Moariiru 

2d.  A  defendant  may  plead  misnomer 
in  abatement  ailer  putting  in  bail  by 
the  name  whereby  tie  is  sued.  Ben^ 
6(m  V.  Derby.     1  Uaym.  249. 

80.  A  plea  in  abatement  ^  that  anoth- 
er action  is  depending  for  the  same 
cause  in  our  court  bf  Common 
JBeoeh,"  is  bad.  A  replieation  to 
a  plea  in  abatement,  traversing  any 
facts  in  the  plea,  may  pray  a  judg- 
ment in  ehief.  B(nmer  v.  HalL  1 
Savmond^  838. 

31.  Guardian  del  fleet  pleads  privi- 
lege, plaintiff  replies  mwd  fiat  in 
cuAoai  Mxrads.2.  The  want  of 
prout  patet  per  record,  only  matter 
of  fonu)  and  due  in  custody  shall 

.  have  his  privilege,  as  the  warden 
of  the  Fleet,  for  that  he  is  an  offi- 
cer of  the  Common  Pleas.  Jhrn- 
combe  v.  Church.    1  Salt.  Rep.  i. 

32.  Mistakes  in  a  declaration  dannot 
be  taken  advantas^  of  nj)on  a  plea 
ii\  abatement.  Hastrop  v.  Hastings. 
1  8alk.  2i2. 

33.  The  defendant  pleaded  the  statute 
S  Jac.  against  an  action  brought  by 
an  attorney,  that  he  had  not  givon 
a  bill  of  charges,  and  good^  JB^doks 
r.  Haym.    8  8aOc.  lo. 

34.  Baronet  i%a  dignity^  and  part  of 
his  name;  and  good  in  abatement 


Lepara  v«  Ifir  John  Jermaine*     8 
8alk.284f.    ' 

35.  Misnomer  abates  an  indictment. 
Rejc  et  Regina  v.  Kndlys.  1  Ray* 
mondi  10. 

In  pleading  misnottier  the  place  not 
material.    Rid.  and  2  8aik.  509. 

36.  A  defendant  cannot  plead  special- 
ly what  merely  negatives  a  fact 
stated  in  t{ie  declaration.  WesSt  v. 
West.    1  Rayhxmd^  674* 

37.  An  action  of  trespass  for  an  inju- 
ry done  to  the.  property  of  the  wife 
dnm  sola,  should  be  brought  by  the 
husbaTid  and  wife :  but  if  such  ac- 
tion be  brought  by  the  wife  alone, 
the  defendant  must  plead  the  cover- 
ture in  abatement,  and  not  in  bar. 
Milner  v.  JHInesi  3  Term  Rep. 
627.  i 

88.  If  the  plaintiff  take  husband  after 
suing  out  ihe  writ,  and  before  the 
declaration,  tlie  defendant  cannot 

five  the  coverture  in  evidence  un- 
er  the  general  issue,  but  must  plead 
it.  in  abateihent  if  he  wish  ta  take 
advantage  of  it.  Morgan  v.  Fain- 
ter,   e  Term  Rep.  265. 

See  Baron  and  Feme^  1. 11. 

39.  Defendant  was  baptized  Richard 
Janies,  and  was  called  in  the  decla- 
ration .  Jaines  Richard ;  this  is  a 
misnomer,  and  may  be  pleaded  in 
abatem'ent.  Jones  v.  MacqidUin. 
d  Term  Rep.  195. 

40.  Where  defendant  had  been  sued 
as  the  Rijii*ht  HenouraUe  Hamilton 
Flemyng  Earl  pf  Wigtown,  having 
privilege  of  peerage,  and  had  judg- 
nueiit  agailiiS  iHm,  and  in  debt  on 
tliat  judgi^l^  be  was  ealled  Ham- 
ilton FleaiAfngs  Ksq.  commonly  call- 
ti.  Earl  of  Wi^oicn;  on  nul  tiel 
record  pleaded,  held  to  be  a  failure 
of  record.  Blackmore  v.  Fleniyng. 
7  Term  Rep.  44^,  n. 

41.  Plaintiff's  Were  incorporated  by 
tlie  name  of  "  the  mayor  and  bur- 
presses  of  tlie  borowirh  of  Stf[ff{rrdin 
the  county  of  Staifirrd^^^  and  ^ued  by  , 
the  name  of  "  tiie  Mayor  and  Vuv- 
geasefi  of  the  boroue:h  of  S^^jf^rdJ:^ 
this  is  in  abatement  and  not  in  bar. 
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Shaffard  Corp.  y.  Bdton,      1  Bos. 
&  PulL  40. 

42.  A  misnomer  may  be  pleaded  in  a^* 
batement  where  the  plaintift*  mis- 
names himself.     1  Bos.  &  Pull.  44. 

43.  If  the  eause  of  aetion  arise  ex  con- 
tractu,  the  plaintiff*  must  sue  all  the 
contracting  parties ;  if  ex  delictoj  he 
may  sue  ^i  or  any  ope.  And  the 
same  rule  applies,  where  a  tort  is 
eommitted  by  a  servant  of  die  de- 
fendant sued.  Therefore  to  an  ac" 
tion  on  the  case  against  several 
partners  fbr  negligence  in  their  ser- 
rant^  whereby  plaintifT's  goods  were 
lost,  it  cannot  be  pleadeu  in  abate- 
ment that  there  are  other  partners 
not  named.  Mitchell  v»  Mtrbutt. 
B  Tam  Rep.  99. 

44.  If  one  of  two-part  owners  of  a 
chattel  sue  alone  for  a  tort,  and  the 
defendant  do  not  plead  in  abate- 
ment, the  other  part-owner  may  af- 
terwards sue  alone,  and  the  defend- 
ant cannot  plead  in  abatement  to 
such  action.  S^dgioortk  v*  Over- 
end.  7  Term  Rep.  579.  (See  M- 
dism  V.'  Overenai  6  Term  Rep. 
766,  tit  Headingj  11.  and  Bloxam 
^.  Hubbard.     5  East,  407.     Bank- 

43.  To  debt  on  the  stat  0  .^  e.  14.  to 
recover  bavk  money  won  at  play, 
the  defendant  may  plead  in  abate- 
ment, that  the  money  was  due  from 
^ers  as  weU  as  fpom  hiniself. 
Bristowr.Jaines.  7  Term  Rep.  307. 

46.  To  an  action  against  a  carrier  in 
case  on  the  eustoui  of  the  realm,  for 
not  safely  carrying  goods^  &c.  the* 
defendant  may  plead  in  abatement, 
ttittt  his  partners  ought  also  to  have 
been  sued.  Buddie  v.  Wilson.  6 
Term  Rep.  369.  See  Qovett  r.  Bad- 
nidge.  8  East,  62.  Action  on  the 
CaseVL 

47.  No  ad<fition  having  been  given  to 
the  defendant,  either  in  the  recital 
of  the  writ,  or  in  the  subsequent 
pai:t  of  the  declaration,  he  pleaded 
the  statute  of  additions  1  H.  5.  in 
abatement,  and  prayed  judgment  of 
the  declaration*  The  court  held 
the  plea  a  nulity,  and  gave  leave  to 


the  plaintiff  to  iigil  judgment  Orajf 
v.  Sidri^.     8  Bos.  &  Pull.  899. 

48.  Mistake  in  addition,  of  place, 
cannot  be  taken  advantage  of; 
but  by  plea  in  abatement  1  Mass. 
76. 

49.  Queere,  if  the  pendency  of  a  rule 
of  reference  entered  into  before  a 
justice  of  the  peace  can  be  pleaded 
in  abatement    1  Mass.  ±58. 

^0.  If  a  corporation,  being  sued  by  a 
wrong  name,  plead  to  the  action  by 
'  its  true  name,  tlie  misnomer  is  na 
cause  for  arresting  the  judgment  ^ 
for  it  should  have  been  pleaded  in 
abatement  Cfilbert  etat.  v.  M\m» 
tucket  Bank.    5  Mass.  97. 

51.  A  want  of  proper  plaintiffs  in  ac- 
tions upon  contracts  is  an  exception 
to  the  merits,  and  is  to  be  teiken 
advantage  of,  either  npon  demur* 
rer,  in  bar,  or  on  the  general  issuer 
but  not  in  abatement  Bidcer  r. 
JewdL    6  Mass.  460. 

52.  Where  an  original  writ  bean  test 
of  a  justice  of  the  common  pleas^ 
who  is  plaintiff  in  the  suit ;  if  th& 
defendant  would  avail  himself  of  it, 
he  must  plead  it  in  abatement 
Frescott  v.  Tvfts.    7  Mass.  309. 

BB.  To  an  action  by  an  infant  plain- 
tiff, who  sued  by  A.  B.  his  next 
friend,  the  defendant  pleaded  in 
abatement,  that  the  plaintiff's  moth- 
er was  living,  and  that  the  action 
ought  to  have  been  prosecuted  by 
her  as  guardian  by  nature,  &e. 
The  plea  was  held  ifl,  it  not  being 
Bdatter  in  abatement,  but  if  materi- 
al, it  was  ground  for  a  motion  to 
stay  proceedings.  Trask  v.  Stone. 
7  Mass.  241. 

54.  A  writ  of  error  pending,  may  he 
pleaded  in  abatement  to  a  suit  on 
the  judgment ;  but  the  plea  must  be 
drawn  with  precision,  and  conclude 
clearly  in  abatement,  and  not  in 
bar.  The  plea  must  aho  state  that 
the  writ  of  error  Mas  brought  be- 
fbrs  the  action  was  commenced  on 
the  judgment ;  and  must  show  that 
all  tile  steps  have  been  taken  which 
the  law  requires,  in  order  to  make 
it  a  supersed'€a5,  as,  in  (he  present 
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oa«e,  that  a  ttaaj  of  the  writ  of  er- 
ror had  been  lodged  in  the  eleiSk's 
offikce,  irtthia  ten  days  after  the 
judnent  was  rendered.  Jenkins 
r/^puofu    %  Johns.  Ca9. 3i2. 

55.  IThcre  there  are  several  persons 
joiatlj  indebted,  or  jointly  respon- 
sible, and  all  of  them  are  not  made 
defendants,  it  must  be  pleaded  in 
abatement,  and  eannot  be  taken  ad- 
Tontage  of  at  the  trial.  Zelie  S[ 
Becker  v.  the  Executors  of  Camp- 
belL    2  Johns.  Cas.  382. 

56.  A  defendant  cannot  plead  in  a- 
batement,  because  of  an  alias  dictus 
subjoined  to  his  name.  The  true 
name  is  that  whieh  precedes  the  a- 
liasdictiis,  IMdy^Lord,  4jolins. 
Rep.  118. 

^.  ^VTiere  D.  a  creditor  of  B.  in  JWir- 
Tark  attaehed  a  debt  due  from  A. 
in  Mirylandj  to  B.  and  C.  who  were 
partners  in  trade ;  and  B.  and  C. 
afterwards  brought  a  suit  against 
A.  in  this  eourt.  to  reeover  the  same 
debt ;  it  was  held,  that  the  attaeh- 
luent  pendiog  in  Maryland^  was 
pleadable  in  abatement  to  the  suit 
here.  Emhree  ^  Collins  t.  Hamio. 
5  Johns.  Rep.  loi* 

58.  Where  there  are  several  tenants 
in  common,  and  all  do  not  join  in  an 
action  of  trespass  quare  dawskimjre" 
g^ty  the  defendant  cannot  take  ad- 
Tantage  of  it  at  the  tri^l,  but  must 
plead  it  in  abatement.  Brctlierson 
V.  Hodses.    6  Johns.  Rep.  108. 

M.  The  mfanej  of  the  plaintiff  is  not 
a  ground  of  non*suit,  at  the  trial, 
hot  must  be  pleaded  in  abatement. 
Sckennerham  v.  Jenkins.  7  Jotms. 
Rep.  373. 

60.  By  pleading  in  chief,  the  defends- 
ant  admits  the  due  appearance  of 
the  plaintiff.   Ibid* 

61.  To  a  declaration  against  A.  as 
executor  of  B.  the  defendant  plead- 
ed in  abatement  tliat  B.  died  intes- 
tate, and  letters  of  administration 
were  aftemards  e^anted  to  the  de- 
defendant,  &c.    ^rhe  plaintiff  re- 

iilied  that  previous  to  granting  the 
etter*  of  administration,  tjie  execu- 
tor made  himself  executor  de  son 


ACCOUNT. 


11 


tort,  S^e.  On  demurrer,  the  repli- 
cation was  held  to  be  biid,  and  the 
declaration  was  quashed,  hattoon 
and  another  r.  Overacker^  •Advivas- 
traior  of  Craig.  8  Johns.  Rep.  156. 

62.  Quiere,  whether  a  deputy  martial 
ean  plead  in  abatement  that  the  rcr- 
pias  was  not  served  on  him  by  a  dis* 
interested  person.  Knox  v.  Suan* 
mers.    3  Cranch,  496, 

63.  J.  B.  of  fVest' Bradford  was  re- 
quired by  proclamation  to  surrender, 
occ.  by  the  name  and  addition  of 
J.  B.  of  East'Bradfai'd  township, 
and  it  was  held  to  be  fatal.  1 
Dallas,  GO. 

64.  It  is  no  cause  to  abate  a  writ,  that 
the  defendant  bas  been  sued  as  t]ie 
trustee  of  the  plaintiff,  and  that  the 
process  is  still  pending :  but  it  i* 
a  ground  for  a  continuance,  whilo 
the  process  is  pending ;  and  during 
such  continuances  the  plaintiff  may 
not  tax  cotits  for  travel  and  attend* 
ance..  fVinthrop  v.  Carlton,  ft 
Mass.  456. 

V.  Judgment  on  a  plea  inahaiemenf, 

1.  To  a  plea  in  abatement  of  misno- 
mer of  plaintiff,  rejilieation  that  the 
plaintiff  was  known  as  well  by  the 
one  name  as  the  other  5  upon  demur- 
rer over-ruled,  there  must  be  judg- 
ment of  respondeas  ouster,  and  not 
quod  recuperet-  Bowen  v.  Shapcott 
1  East,  542. 

3.  In  abatement  the  court  will  give 
no  other  than  <hG  proper  judgment 
prayed  for  by  the  party ;  but  in  case 
of  pleas  in  bar.  tri'  couil  will  gi\'^ 
that  which  appea:*  to  them  to  be 
the  proper  judsjmenr.  upon  the  wbole 
record,  whether  ri'ijularly  prayed 
for,  or  not  Tlie  K^ig  v.  SJiake- 
speare.    10  East,  83. 


ACCOUNT. 

1.  Where  there  is  an  express  pror 
mise«  assumpsit  lies  ai«  well  as  ac- 
count. Wilkin  V.  Wilkin,  t  Salk.9. 

%  Declaration,  in  a.ssumpait,  that  the 
defendant  received  money,  ad  com- 
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]putandum  ;  plaintiff  got  a  verdict ; 
'a  motiou  was  made  in  arrest  of  judg- 
ment that  the  action  should  have 
been  account.  The  court  held  that 
the  verdict  had  aided  tlie  declara- 
tion. Fotdterv.  Comwali.  1  Salic.  9. 

3.  In  an  action  of  account,  ivhatever 
ought  to  have  been  pleaded  in  bar 
to  the  action  cannot  be  taken  ad- 
vantage of  befofc  the  auditory.  Godr 
frey  v.  Saunders,    3  \ViIs.  118. 

4.  When  the  defendant  is  once  made 
chargeable,  and  cpmes  before  the 

■  auditors,  he  can  then  plead  nothing 
in  bar  except  a  release,  and  pleite 
compidavit.    Ibid* 

5.  Another  rule  is,  tbat  nothing  can 
be  pleaded  before  the  auditors  iihieh 
is  contradictory  t»  the  pleas  that 
have  been  put  in  to  the  action,  and 
on  which  a  verdict  has  been  found. 
Ibid. 

.  6.  The  plea  of  a  release,  and  plene 
computavit^  must  be  pleaded  special- 
ly, and  cannot  be  giveii  in  evidence 
under  the  plea  of  ne  urtques  receivor^ 
Ibid. 
V.  One  tenant  in  common  cannot 
maintain  an  action  of  accoiipt  at 
common  law  against  another  as  his 
bailiff,  unless  that  other  were  ap- 
pointed bailiff.  Wheeler  v.  Home. 
WUles^  208. 
But  under  the  stat  4  &  5  of  •Brme  c 
16,  he  may.    Ibid. 

6.  And  in  such  action  on  the  statute 
the  plaintiff  must  state  in  liis  declar- 
ation that  he  and  tbe  defendant  ane 
tenants  in  common,  and  tli^  defend- 
ant has  received  more  than  bis 
share.    Ibid. 

9.  In  account  a  dischai^  to  a  com* 
mon  intent  is  sufficient.  Oaswell  v. 
Dumldey.    2  Sir.  680. 

10.  Where  9Si  account  has  b^en  set- 
tled, though  it  cannot  be  opened 
aenerally  ;  yet  it  may  be  opened  for 
tlie  purpose  of  falsifying  particular 
items'*  Mmhattan  Company  v.  Zy* 
diff.    4  Johns.  Rep.  377. 

11.  If  a  dealer  with  the  bank  sends  his 
bank  book,  with  money  to  be  deposit- 
ed, and  the  clerk  of  the  bank  enters 
the  amount  to  his  credit  in  such 
bank  ]lx)ok,  at  the  time  the  deposit 


is  made,  it  is  conclusive  on  th^  bankr 
Ibid. 

12.  Miter^  if  the  deposit  is  first  made, 
and  the  entry  is  after^vards  copied 
from  the  ledser  into  the  dealer'^ 
bank  book.    Ibid. 

13.  In  an  aetiorf  of  accmmt  between 
'  *   partners,  if  these  fticts  are  proved, 

tliat  a  partnership  existed,  that  the 
defendant  M'as  the  acting  partner, 
and  that  he  received  any  part  of  the 
sum,  from  any  of  the  persons  men- 
tioned in  the  declaration,  tfie  court 
*  will  uniformly  oblige  him  to  accounts 
iDallasy^Sd. 


'        ACT  OF  GOD. 

i-  What  shall  be  said  to  be  the  Act 
of  God,  and  what  inevitable  casual 
ty  ?  Hodgson  v.  JJejcter.  1  Cranchy 
S4d. 


ACTION. 

I.  Commencewent  of. 
II.  Cause  of ;  tc^ien' it  accrues.  • 

III.  Eemacal  of. 

•         I.  Commencement  of 

1.  AVhere  the  debt  was  paid  after  an  . 
alias  pluries  writ  issuea,  the  defend- 
ant cannot  object  at  the  trial  that 
the  latitat  was  not  returned  ;  for  at 
any  rate  if  the  alias  pluries  were 

,  the  commencement  of  the  action,  it 
is  only  an  irregularity,  which^ 
though  a  ground  ^r  application  to 
the  court  to  set  aside  the  proceed- 
ings, yet,  having  been  once  waved, 
cannot  aften^iards  be  objected  to. 
Neither  can  it  be  objected  at  the 

•  trial  that  >hen  the  debt  was  paid 
the  defendant  had  no  notice  of  any 

*  Action  commenced,  or  costs  incurred. 
Toms  V.  Powell.  ■  7  Eak,  536. 

2.  The  issuing  pf  the  \mi  in  a  cause 
is,  for  every  material  purpose,  the 
commencement  of  the  sfuit.  Car^ 
penter  v.  Eutterfield.  8  Johns.  Cn$. 
145. 
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3.    Where  a  right  of  action  is  vested, 
&sd  an  flftion  oommeiieed,  nothing 
ean   deprive   the  piaiiitiff  of    his 
right  to  recover,  except  some  act 
dese  by  himself  in  relation  to  that 
ri^t    Ibid, 
4    ii'tbe  defendant  in  his  plea,  aver, 
tliat  prior  to  the  suing  out  of  the 
writ,  he  settled  the  debt  of  the  plain- 
tiff, it  is  soiheietit  as  to  time ;    for 
the  suing  out  of  the  \vrit,  is  the 
commencement  of  the  suit.      Bird, 
Savage  and  others  v.    Caritat.    2 
Johns*  Rep.  34<2. 
B.    The  suing  out  of  the  writ  is  tlie 
commencement  of  the  action,  and 
the  cause  of  action  must  be  stated, 
in  the  deeiaration  to  have  arisen 
prior  to  the  commencement  of  the 
suit.     Clieetham  v.  Leicis,    3  Johns, 
Sep.  42. 
6.     An  action  cannot  be  maintained, 
in  this  state,  on  a  judgment  recov- 
ered in  another  state,  in  an  action 
eommenecd  by  an   attachment    of 
goods,'  ^vitht)ut  any  perscTud  sum- 
mons, or  actHaJ  notice  to  the  defend- 
ant ;    and   who  was,  at  the  time  of 
issbing  the  attachment,  a  resident 
in  this   state.      Kilhum  v.   Wood' 
worth.    5  Johns.  Hep,  B7. 

^H.  Cause  of;  when  it  accrues. 

1.  When  the  defendant  had  agreed 
to  remove  his  goods  from  a  store,  in 
May,  1808,  but  neglected  to  do  so,  in 
eonseqneoee  of  which,  the  plaintiff*, 
in  1806,  was  obliged  to  pay  dam- 
ages to  the  person  to  whom  he  had 
sold  the  store ;  it  was  held,  that  the 

'  cause  of  action  accrued^  when  the 
defendant  :neglcctcd  to  remove  the 
goods,  in  1803,  and  not  when  the 
plaintiff  was  obliged  to  pay  damag- 
es, in  1806.  JPKerras  v,  Gardner. 
3  Johns.  Sep.  137. 

m.  "Removal  of . 

1.  Debt  by  a  state  against  an  Alien, 
on  a  forfeited  recognizance  to  be  of 
good  behayiour,  &c.  is  a  suit  of  a 
criminal    nature,  and    cannot   be 


transferred  from  a  state  court  to 
the  circuit  court.    3  UaUcSj  457. 

ACTION  ON  THE  CASE. 

I.  Case  and  trespass^  distinction  fce- 

tween. 
U.  Who  inay:  maintain  an  action  on 

flie  case. 
in.  For  consequential  damages  by  lie- 

glecty  Sfc. 
IV.  Crim.  Con.  Seduction^  ^c. 
V.  Deceit. 

Vi.  For  malicious  suits  and  prosecu- 
tions, and  otluir  malicious  injuries. 
VII,  jPor  nidsances,  and  keeping  mis- 
chievous animals. 

I.  Case  and  trespass^  distinction  between. 

1.  Trespass  is  for  an  immediate 
wrong— case  ^  for  a  consequential 
damage.  Scott  \.  Slieplierd.  iBiar. 
1403.      2  Bl.  892. 

2.  Trespass  and  not  case  lies  for  en- 
croaching on  a  lead  mine,  thou?;h 
the  plainiiif  has  not  property  in  tiie 
soil  above  the  mine,  but  only  a  liii- 
erty  of  digging.    Marker  v.  Birck-^ 

•  heck.  1  Blackst.  482.  3  Biar.  15^6. 
8.  Causitig  ^'ater  to  overflow  anoth- 
:  er  )nan^  fishery  or  land,  thou^i  by 
.   an  act  on  the  party's  own  soil,  is  a 

,  trespass.  Courtwy  v.  Cdlett.  1  L. 
Raym.  272,  (see  Hawifrd  v.  Banks* 
2  Burr.  1114.) 

4.  Case  lies  for  breaking  tlie  fence 
of  a  third  person,  by  which  my  cat-> 
tie  escape  into  his  land,  and  are 
distrained.     Ibid. 

5.  When  the  act  is  lawfol,  (as  the 
entering  a  yard  by  him  ^vho  has  a 
rip^ht'to  go  there,  and  the  fixing  a 
spout  there,)  but  the  consequence  is 
injurious,  the  remedy  is  by  case,  and 
not  trespass.  Reynolds  r.  Clarke. 
1  8tr.  684.     2  L.  Rar/m.  1399. 

6.  Either  case  or  trespass  will  lie 
for  wrongfully  enterinpf  and  seizing 

•  plaintiff's  ship,  of  which  he  ^a^* 
master,  and  bv  which  he  lost  his 
vcvage.  Fitts  v.  Gahce  ^  F./re- 
sh:ht.  1  SaUc.  10.  1  L.  Raym,  558. 
ChUds  Si  Sands.    1  Salk.  31. 
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7.  To  support  an  action  on  the  case, 
there  must  be  dmnmmi  cum  uguria, 
fVinsniere  v.  Greenbank^  fVilles^  577. 

8.  If  a  man  undertake  for  a  valuable 
consideration  to  da  what  is  impossi- 
ble, an  action  >vill  lie  against  him 
for  nonperformance.  Thombordw 
V.  f^Fhitacre.    2  JL.  Raipiu  1164. 

9.  Action  for  mesne  profits  (including 
the  costs  of  the  ejectment)  brought 
in  the  name  of  the  lessee  against  ^he 
tenant  in  possession,  after  judgment 
by  default,  held  to  be  maintainable. 
Assin  V  Farkiru    2  Burr.  665. 

iO.  And  against  the  bank,  &c.  for  re- 
fusins  to  transfer  stock.  Rexw. 
The  Iktnk  of  England.  2  JDovglas^ 
52^  to  527, 

11.  Case  in  nature  of  waste,  will  lie 
against  tenant  for  years  after  the 
expiration  of  his  term,  as  well  as 
covenant  for  the  breach  of  those 
contained  in  his  lease.      Kirdyside 

,  and  Thomton.    2  Black,  nil. 

12.  By  the  lord  of  the  manor,  for  a 
fine  upon  the  admission  of  an  infant 

'  copy-holder,  when  he  comes  of  age, 
good  Evelyn  v.  Ckichester.  3  Bur- 
rowsy  1719. 

13.  Action  on  the  case  for  money  had 
and  received  to  the  plaintiff's  me, 
ought  to  be  brought  against  the  prin- 
cipal, not  against  a  receiver  or  col- 

.  lector.    Sadler  v.  Evans.     4  Burr. 

.    1985. 

14.  Action  on  the  case  lies  nota- 
gainst  the  captor  for  imprisonment 
m  eonseaoenee  of  a  capture  as 
piize,  altiiough  the  captured  ship 
has  been  acquitted.  Le  Caux\. 
Eden.    2  Douslas^  594  to  613. 

15.  Nor  fbr  goods  taken  on  shore  as 
prize  by  the  joint  opperation  of  a 
fleet  and  army.  Lmdo  v.  Rodnmj. 
2  Douglas,  618  n.  to  620  n. 

16.  Nor  for  seducing  a  servant  who 
.  had  paid  the  penalty  stipulated  by 

his  articles,  for  leaving  his  master. 
Bird  V.  Randall.  8  Burr.  1345.  1 
Black.  Rep.  373,  387. 

17.  Nor  against  an  anctioneer  for  sell- 
ing a  horse  at  the  highest  price  bid 
for  him,  contrary  to  the  owner's  ex- 
press directions  not  to  let  him  go 


under  a  larger  sum.  OifaerwisC)  if 
the  owner  had  directed  the  anction- 
eer to  set  the  horse  up  at  such  a 
particular  price,  and  not  lower. 
.    BexweU  v.  Vkridie.  3  Chwper,  S95. 

18.  In  actions  on  the  case,  satisfac- 
tion made  to  the  plaintiff  pending 
the  suit  will  take  away  the  remedy. 
Bird  and  Randal.    1  Black.  388. 

19.  Case  for  disturbing  him  iu  the  ex- 
ercise of  the  oifice  of  parish-clerk, 
good.    Lee  v.  Drake.    2  8alk.  468. 

20.  Actions  of  debt  on  Judgment,  not 
to  be  favoured.  BiddUsmi  Sf  IVhi- 
tell.    1  Blackstone,  507, 

21.  Actions  trifling  discouraged  by  the 
court     *^non.     Black.  207. 

22.  Case  lies  where  the  plaintift*  had 
a  possession  without  any  property. 
Keeble  v.  Hickeringhidl. "  8  9alk.  9. 

23.  Where  the  injury  is  committed  bv 
the  immediate  act  complained  oi, 
the  action  must  be  trespass  ;  where 
the  injur}'  is  consequential  upon  that 
act,  cr£se*is  the  proper  remedy.  Day 
V.  Edwards.  6  Term  Rep.  648.  Sa- 
vignac  v.  Rooms.  6  Tffrm  Rep.  ±25. 
Learne  v.  Bray.  8  East,  593.    . 

24.  The  true  criterion  is,  whether  or 
not  the  injury  were  received  by 
force :  if  it  were,  the  action  must 
be  trespass.  It  is  immaterial  wheth- 
er it  were  wilftil  or  not.  3  Eas^^ 
599. 

25.  If  I  put  in  motion  a  dangerous 
thing ;  as,  if  I  let  loose  a  danger- 
ous animal,  and  mischief  ensue,  I 
am  answerable  in  trespass,  thougb 
the  case  of  8c(M  v.  Shepherd  (thai 
of  throwing  tlie  squib)  goes  to  tJie 
limit  of  the  law.    3  East,  598. 

26.  For  false  imprisonment  the  dis- 
tinction between  case  and  trespass 
is  this ;  where  the  immediate  act  of 
imprisonment  proc^ds  from  the  de- 
fendant, the  action  can  only  be  tres- 
pass :  but  where  the  act  of  impris- 
onment by  one  person  is  in  conse- 
quence of  information  from  another, 
there  an  action  on  the  ease  is  the 
proper  remedy.  Morgan  v.  Hugfies* 
2  Term  Rep.  232.  [And  see  Stone- 
house  V.  Elliot.    6  Term  Rep.  315.] 
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47.  A  plaintiff  einnot  deekure  in  an 
actiBik  an  tie  ea^e,  thai  the  defend* 
aatsa  tmmHj  drore  his  cart,  that 
hy  bif  ivproper  eondoet  it  was  driv- 
en m^  gvBat  fWee  against  the 
p/siiitiflPs  earriage,  per  quod,  the 
hsi  happened;  ms  reined j  is  tres- 
jiSM  vi  4'  <it>^^  -D^  ▼•  Edwards, 
9  Term,  Mep.  6«8» 

is.  tfl  declared  in  ease  against  B,  for 

.  nnfcine  his  hoaty  and  alier  averring 
a  non-feaslnee  in  i?9  as  the  cause, 
stated  him  to  have  acted  with  great 
farce  and  vitdence  in  aeeomplishing 
the  injury ;  A  recovered ;  and  on 
error  hrought  beeanse  the  action 
ahonld  have  been  trespass,  not  case, 
and  beeaose  the  two  actions  were 
mixed,  tlie  Court  of  Excheaner 
Chamber  referred  the  two  eondud* 

•  iBg  expressions  to  the  non-feasance 

:  first  stated,  and  held  the  delaration 
sufficient  to  support  the  Judgment. 
Ttamer  ^  oL  v.  Hawkins  ^  o^  in 
Cbm.  Scoc.    1  Bos.  ^  Pull  472. 

529.  An  aelittn  on  the  case  stating  that 
die  defendant's  servant  ttufuily 
drove  against  the  piaintiff's  car- 
riage whereby  it  was  damaged,  can* 
not  be  supported:  it  should  have 
been  trespass.  Sarignac  v.  Boome. 
6  7}mn  Rep.  ±25,  and  Tripe  v.  Pot- 
ter,   a  Term  Eep.  ±28^  n. 

SO.  Where  one  accidentally  drove  his 
earrii^  against  another's,  the  rem- 
e^  is  tre^ass  and  not  cose  $  the  in- 
jury being  immadiate  from  the  act 
dene  ;  though  he  were  no  otherwise 
blamaable  than  by  driving  on  the 
wrong  side  of  the  road  in  a  dark 
niriit.  Ltamer.Bre^.   3£a^,d1»3. 

21.  uJl  loUfully  run  his  vessel  against 
JTs,  and  damage  ensue,  B  mav 
brins  trespass  ;  but  if  .^  so  n^li- 
mSy  steer  his  vessel  that  it  runs 
Teul  of  JTs,  then  case  is  the  proper 
aeliea.  O^e  S^aLr.  Barnes  Sf  al. 
8  Tirm  Bep.  188. 

as.  Case  and  notireqMiss  is  the  proper 
remedy  for  an  injury  done  to  the 
^aintifTs  carriage  by  the  servant  of 
the  defendant  negagently  driving 
his  carriage  against  it.  Morley  v. 
Qakufard,    2  jET.  Black,  M2. 


38.  And  if  such  act  be  done  wilfully 
by  the  servant  without  the  assent  of 
the  master,  neither  trespass,  nor  it 
should  seem,  any  other  action,  will 
lie  against  the  master.  M^Moaasts 
V.  Crickett,    i  East,  106. 

34.  It  is  difficult  to  put  a  case  where 
the  master  can  be  considered  as  a 
trespasser  for  an  act  of  his  servant, 
not  done  by  his  command.  2  H: 
Black,  443. 

8£».  In  an  action  for  negligently  driv- 
ing a  cart  against  the  plaintiiF*s 
carriage,  it  may  be  stated  in  tlic  dc- 
claration  as  the  act  of  the  master, 
though  in  fact  it  be  the  act  of  the 
servant  Brucker  v.  FroiuoTit,  6 
Tenn  Bep,  659, 

36.  An  action  of  trespass  will  not  lie 
for  a  consequential  injury.  1  Mass, 
145. 

n.  Who  may  mairdain' action  on  the 

ease, 

1.  A  termor  of  a  house^  if  he  she%vi^ 
that  he  has  a  residuary  interest  after 
tlie' expiration  of  a  lease  to  an  under 
lessee,  may  have  an  action  on  the 
ease  against  such  under  lessee  for 
negligently  keeping  his  fire,  by 
vluch  the  house  was  bunrt.  Hicks 
V,  Dawnling,  i  8dk,  13.  1  L, 
Raym,  99. 

Otherwise,  where  the  whole  term  is 
assigned,  or  under  leased.  Wheel- 
er  V.  Baker.    3  SaOc,  10. 

2.  LessfH*  seized  in  fee  has  no  snch 
aetion  against  a  tenant  at  will,  since 
he  might  have  secured  himself  by 
covenant.  Fantam  v.  Islianu  1 
Salk.  19. 

3.  Where  the  inhabitants  of  a  certain 
vill  have  a  prescriptive  ri^t  to 
cross  a  ferry,  toll-free,  and  all  the 
king^s  subjects  have  a  ri^t  to  pass 
the  same,  paying  toU  ;  one  of  the 
above  inhabitants  may  maintain  an 
aetion  against  the  ferryman  for  tak- 
ing toll,  but  not  fur  rwit  keeping  up 
the  ferr)'.  Payne  v.  Partridge,  i 
Salk.  12. 

4f.  Reversioner  may  bring  an  action 
for  an  injurv  done  to  the  inheritance. 
.lesser  v.  Gifford.    4  Biar.  2141. 
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B.  Trespass  on  tbe  ease  lies  by  a 
master  for  sedacing  hi»  jowrnetpnan. 
Hart  V,  Aldridge.     Coivper,  54. 

6*  But  action  by  a  master  for  beating 
his  servant ;  or  by  a  fatber  for  beat- 
ing his  child ;  will  not  lie,  unless  it 
be  added — ^^  per  quod  survitlmn  a- 
fnisiL^^  Postletnwaite  r.  Parlces, 
3  BurrowSj  1879. 

7.  For  when  brought  by  a  father,  for 
assanlting  his  daughter,  being  23 
years  old,  and  then  m  tlie  sendee  of 
another  person  ;  and  getting  her 
with  child ;  "  per  qwMj  the  fa- 
ther, sen^itum  amisiV^  And  the 
fact  proved  iVas,  that  she  was  eoi- 
ten  with  child  by  the  defendant  dur- 
ing  her  service  abroad  ;  and  becom- 
ing unable  to  perform  it,  was  dis- 
charged by  her  master;  and  was 
received  by  her  fatlier,  out  of -neees- 
sity ;    and    lodged,    boarded,  and 

^  maintainefd  by  him  in  bisrown  house, 
both  before  and  after  her  lying-in ; 
it  was  holden,  that  the  father  could 
not  maintain  the  action.    Ibid. 

8.  Case  lies  by  an  administrator  a- 
gainst  the  bailiff  of  a  liberty  for  ex- 
ecuting 9.Ji:  fa:  and  removing  the 
goods  off  the  premises  before  the 
landlord  was  paid  a  year's  rent 
Palgrave  v.  Wmdfiam,     1  8tr.  Rep. 

212. 

0.  An  executor,  as  such,  may  have 
an  action  of  tort  for  an  injury  done 
to  the  personal  estate  of  his  testator 
in  the  testator's  life-time.  fFilliams 
V.  Qrey.   1  L.  Raym.  40.  1  Salic,  12» 

10.  A  consignor  may  maintain  an  ac- 
tion against  a  carrier^  after  eonsign- 
meiit,  upon  his  agreement  Davis 
V.  Jaines.    5  Burr.  ^80. 

11.  An  alien  enemy  may  maintain  an 
action  upon  a  i^nsom  bill.  Rieord 
r.  "Bettenham,    3  Burrows^  1741 « 

12.  An  action  on  the  case  will  not  lie 
against  a  sheriff  who  derves  an  ex- 
ecution after,  it  has  expired  ;  it 
should  be  trespass.  VaU  v.  Lewis 
^  Limngston.'  4  Johns.  Rep.  450. 

13.  A  person  having  a  rigtit  to  a 
ferry,  a^anled  under  the  act  to  re^ 
ulate  fernes,  cannot  maintain  an 
action  on  the  ease  fbr  the  distof- 


bance  of  his  right :  his  remc^dy  i^ 
for  the  penalty  given  by  the  statute. 
Mny  V.  Harris,    a  JbAns.  Rep.  ±75, 

m.  Consequential  damages  by  neglect, 

&c.  , 

1.  An  action  on  the  case  does  not  lie 
at  the  suit  of  the  College  of  Physi- 
cians against  an  apothecary  for  ad- 
miiiistering  medicine  without  a  li- 
cence, though  he  is  th^eby  practis- 
ingjihysic.  Physicians  {College  of) 
v.  Rose.    3  8alk.  17. 

2.  Action  on  the  case  does  not  lie  a- 
gainst  postmasters  general  for  loss 
of  bills  enclosed  in  a  letter..  Lane 
V.  Cotton.     1  Salk.  17.     ±  L,  Ray- 

'    numd^  646. 

^.  Action  on  the  case  lies  against  re- 
turning officer  for  refusing  to  per- 
mit a  free  bui^ess  to  vote.  Mi^^y 
V.  White.  2  L.  Raymond,  938.  1 
SaUc.  19. 

4.  An  action  lies  against  a  farrier  for 
refusing  to  shoe  a  horse  when  he 
has  time.      Lane  v.  Cotton,  i  \  ±  L. 

'    Raym.  604,  q.  Obit.  Diet. 

5*  A  sheriff  is  liable  to  an  action  for 
taking  insufficient  bail.  EiJiericke 
V.  Cooper.    1  L.  Raymond,  ^25.    i 

-   SaUc.  99. 

6.  Action  lie»  against  an  attorney  for 
neglecting  to  charge  a  person  in  ex- 
ecution at  the  suit  of  the  plaintiff, 

•  according  to  a  rule  of  cojlrt,  al- 
tliough  it  appears  to  be  rather  want 
of  judgment  than  neeligence.-  Rus^ 
sd  y.  Palmer^    2  f¥^s.  325. 

7.  Action  lies  against  8ure;eon  and 
apothecary  for  want  of  skill,  in  dis- 
uniting the  callus  of  plaintiffs  leg, 
after  it  was  set  Slater  v.  Bak^ 
and  Stapleton;    2  Wils.  3d9. 

8.  Action  on  the  case  lies  against  « 
deputy  postmaster  for  i|ot  dc|iveriii|g 
letters.  Roumins  v.  Ooodchild.  ^* 
01ls.  443.     2  Bhekst.  906. 

•.,  Action  lies  against  the  commis* 
iioBcrs  under  a  paving  act  for  rais- 
ins the  street,  thereby  injuring  plain- 
tiff's houses.  Leaders  v.  Moxtwu 
3  Burr.  461.      2  Blackst.  924.     3 

mis.  461. 
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10.  Case  lies  equally  against  carrier 
or   wharfinger,  for  negligence  in 
their  traf  ^  by  which  goods  are  stol- 
en orMit.    JSoss  V.  Johnson  S^  DoW' 
sotL   5  Bwrr.  2S2^. 
ii.  i/a  man  undertakes  to  carry  goods 
iafely  and  securely,  he  is  responsi- 
ve for  any  damage  they  may  sus' 
tain  in  the  carriage  through  his  ne- 
glect, thoush  he  was  not  a  common 
carrier,  and  was  to  have  nothing  for 
the  carriage.      C<^gs  v.  BamanL 
2  JL  Baymond,  909.      1  8alk.  26, 
522.     3  Salk.  ±±9  268. 
12.  Action  upon  the  case  for  an  es- 
cape upon  mesne  process,  lies  al-' 
though  the  prisoner  returns  to  the 
Fleet  the  same  day,  and  this  alter 
plaintiflThas  proceeded  to  final  judg^ 
ment  against  prisoner.    Bavenscroft 
V.  Eylis^  Esq.  Warden  of  the  FteeL 
2  m1/s-  294. 
Id.  Case  lies  against  a  sheriff  for  let- 
ting a  man  arrested  on  an  excomimu^ 
nicato  capiendo j  escape.    Slipper  t. 
JVfoson.     2  JL  Raymond^  788. 

14.  Action  upon  Hie  case  lies  for  the 
escape  of  an  outlaw.  Cooke^  qui 
tern  y.  ChMnpneys,    2  Str.  901. 

15.  Case  on  the  custom  of  the  realm 
lies  against  a  man  for  damage  done 
by  a  fire^he  has  lighted  in  his  field, 
Unless  such  damage  was  occasioned 
by  the  act  of  God^  TurbervUle  v. 
JSkampe.      1  L.  Maymandy  264.       1 

.   8alk.  13. 

16.  Lies  for  a  shipwright,  for  work 
and  labour  done,  and  materials  de- 
livered, in  repairing  a  ship ;  though 
the  ship  was  bomt  in  the  dock,  by 
a  fire  communicated  from  land,  just 
before  the  repairs  were  completed. 
The  dock  b^onged  to  the  ship- 
wright; but  the  owner  of  the  ship 
had  aereed  to  pay  him  SL  for  the 
use  of  it.  Mtneione  t.  Jtkawes, 
3  Burrqws,  ±592, 

17.  Case  lies  against  the  proprietor  of 
.  tithes  for  not  taking  them  away. 

And  the  plaintiff  may  (declare  Avith  a 

per  qiwdy  the  grass  did  not  grow 

where  the  tithes  lay,  and  he  could 

notputhis  cattle  into  the  close  to  de- 

3 


{pasture  the  residue  of  the  grass, 
est  they  should  hurt  the  tithes. 
Shapcott  V.  Mugford.  1  L.  Ray* 
numdy  187.  And  BuUer  t.  Heaihhy. 
3  Burr.  1891. 

18.  Case  for  suffering  a  fence  between 
the  plaintiff's  and  defendant's  close 
to  be  out  of  repair,  per  quod  defend- 
ant's cattle  entered  plaintiff's  close, 
&c.  Where  a  charge  againsi  com- 
mon right  is  laid  on  owners  of  the 

.  Soil,  plaintiff  must  make  a  title; 
and    a,  prescription    is    sufficient.  - 
Prescription  in  teneTztes  and  oec2£jba- 
iores  is  well.     Star  y.  Book^by. 
1  SaUc.  835.  ;  . 

19.  Case  for  not  repairing  the  patti- 
tion  wall  of  defendant's  pri\7,  pro 
defectuj  of  which  the  filth  ran  into 

.  the  plaihtiff's  cejlar.     Cfist  . 

Where  the  charge  is  upon  the  defend- 
ant of  common  rights  the  plaintiff 
need  not  prescribe  in  his  oeelara- 
tion.  Tenant  v.  Qoldiiig.  1  SaUc^ 
21.  360.     2  Li  Rayinond^  1089. 

20.  Case  against  a  conioration  for  not 
repairing  a  creek,  into  \^'hieh ,  the 
tide  of  the  sea  jUnved  and  reftawed 
^hut  not  sayina;  it  was  a  navigable 
fiver)  fusfram  ibne  immemorial  they 
had  been  used,  (he  action  lies, 
ihough  no  special  damage  be  stated. 
And  saying  '.^  as  from  time  immemo- 
rial they  had  beenused^^  is  welt  e- 
nough,  without  alledpng  that  they 
were  bound,  &c.  rahime  tenurce,  or 
other  special  cause.  Lyvn  {Mayor) 
r:  Turner.     Coicper,  86. 

21.  An  action  on  the  case  will  not  lie 
SL^inut  a  party  suing  out  a  writ) 
for  neglecting  to  countermand  it  af- 
ter payment  of  the  debt,  by  means 
whereof  plaintiff  was  arrested  ;  at 
least  unless  malice  be  ayerred. 
Scheibel  y.  Fairbain  ^  aJ.  1  Bos. 
Sf  Pull.  388. 

22.  Nor  even  though  the  costs  were 
paid  as  well  as  the  debt.  Page  v- 
TFipIe.    3  Bast.  314, 

23.  And  if  in  such  a  case  it  were  in- 
cumbent on  the  party  suing  out  the 
writ  to  countermand  the  ^arrest, 
what  is  a  rcasonalile  time  for  doing 
so,  is  a  question  of  law.     1  Bos.  Sf 
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Pull.  888.     See  BiUs  ofExchangx. 

vn. 

^*.  Anil  even  where  the  writ  was  sii- 

•  ed  mtt  alter  payment  of  the  debt,  the 
facts  of  the  ca>ie  precluding  any  in- 
ference of  malice,  ft  was  held,  that 
nu  action  for  maliciously  holding  to 
hail  would  not  lie  without  direct  ev- 
idence of  dnalice.  Gibson  v.  Chaters, 
2  Bos.  Sf  Full.  ±29. 

25.  x\n  action  upon  the  ease  will  not 
lie  by  an  individual  against  the  in- 
habitants of  a  county  for  an  injury 
sustained  iir  consequence  of  a  coun- 
ty bridee  being  out  of  repair.  Rus- 
sell V.  TheJhn  of  Devon.  2  Term 
Sep.  667. 

26.  An  action:  on  the  case  for  not  re- 
pairing fences,  whereby  another  par- 
ty is  damnified,  can  only  be  main- 

.  tained  against  the  occupier,  and  not 
against  the  owner  of  the  fee,  who  is 
not  in  possession.  Ckeetkam  v.- 
Hairvpsan.    ^  Term  Rep.  818. 

^.  A  count  in  a  declarafion  stating 
that  the  plaintifif,  bein^  possessed  of 
some  old  mateHals,  retained  the 
^efttidant  to  perlbrm  the  carpenter's 
work  on  certain  buildings  of  the 
plaitttilT,  and  to  nse  those  old  mate- 
rials, but  that  the  defendant,  in- 
stead of  using  those,  made  use  of 
new  ones,  thereby  increasing  the  ex- 
pence,  may  be  supported.  Elsee  v. 
Gatward.  5  Term  Rep.  I'd®.  (See 
post,  III.)" 

28.  No  action  lies  against  a  steward, 
manager,  or  agent,  for  damage  done 
by  the  negligence  of  those  employ- 
ed by  him  in  the  service  of  his 
principal,  but  the  principal  of 
those  actnalty  employed  only  are  li- 

•  aide.  Stone  v.  €arhvrigkt.  6  Term 
Rep.  Mi. 

S^.  A  having  a  house  by  the  road 
side,  contracted  with  B.  to  repair  it 
for  a  stipulated  sum  ;  B.  contracted 
with  C.  to  do  the  work,  and  C.  vnih 
D,  to  furnish  the  materials.  The 
sen'ant  of  D.  brought  a  quantity  of 
lime  to  the  house  and  placed  it  in 
the  ^^ad,  by  which  the  plaintiflPs' 
carriage  was  overturned.  Held, 
ihvkijf.  was  answerable  in  an  action 


on  the  ease  for  the  damage  susfadn-'' 
ed.  Bvsh  ^  UiV.  v.  Steimnan.  1 
Bos.  S[  PuU.  405. 

30.  If  the  owner  of  a  house  is  hound 
to  repair  it,  he  and  not  the  occupier 
is  licible  to  an  action  on  the  ease  for 
an  injury  sustained  by  a  stranger 
from  the  want  of  repair.  Payne  v. 
Rogers.    2  H.  Black.  349. 

31.  An  action  on  the  ease  lie«  against 
the  commissioners  of  the  lottery  for 
net  adjudging  a  prize  to  the  holder 
of  a  ticket  entitled  to  receive  it. 
Schinabi  v»  Btmstead.  6  7'erm  Rep, 
646. 

S2.  An  action^  on  the  case  lies  against 
ministerial  officers  for  neglect  of  du- 
ty.   6  Ibw  Rep.  649. 

S9.  But  in  an  action  against  a  return- 
ing officer  for  refusing  a  vote  at  an 
election  of  members  to  serve  in  par* 
liament,  maliee  must  tlte  proved  as 
well  as  laid.  Semble  that  chaiging 
that  t&e  defendant  knowing,  &c. 
and  wrongfully  intending  to  £prive 
plaintiff,  occ.  hindered  him,  from 
giving  his  vote,  &c.  is  a  sufficient 
allegation  of  malice.  Drew  v.  Coid'- 
ton.  Laiincestony  8p.  assizes,  1778, 
eor.  WUson  J.  cited.    1  East^l^Bj  n. 

34.  An  action  does  not  lie  against  in- 
dividuals for  acts  erroneously  don& 
hy  them  in  a  corporate  capacity, 
fW)m  which  detriment  happens  to 
the  plaintiff;  at  kast  not  without 
proof  of  maliee.  Harmmt  v.  Tap- 
penden..    1  East,  555. 

35»  A  banker  in  London  receiving  bills 
fhmi  his  correspondetits  in  the 
eoutitry,  to  whom  they  had  been  in- 
dorsed to  the  present  for  payment, 
ia  not  guiltv  of  negligence  lu  giving 
up  such  bills  to  the  acceptor  upon 
receiving  a  check  upon  a  banker  for 
the  amount,  although  it  turn  out 
that  such  check  is  dishonoured. 
Russell  V.  Hankey.    6  Term  Rep.  12. 

36.  A  a  general  merchaii,  undertakes 
Voluntarily,  without  any  reward,  to 
enter  a  pareel  of  gpoods  belbn^ng  to 
B.  together  with  a  pareel  of  his 
own  of  the  same  s<irt,  at  the  custom 
house  for  exportation  ;  but  makes 
the  ent^ry  under  a  wrong  denomina- 
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600,  by  means  of  wliieh  both  par- 
eels  are  seized.      Ji,  having  taken 
the  setme  care  of  t)ie  goods  of  B.  as 
ofkisowUf  not  having  received  any 
rmsrdj  and  not  being  of  a  profes- 
sbu  or  emploifuieut  wliich  necessari- 
If  hiwlied  slciU  in  wlutt  fte  had  im- 
aertakeny  is  not  liable  to  an  action,, 
for  the  loss  sustained  by  J7.       8hi- 
dls  4"  ^-  V.  Blackbttrne^      1  H. 
Black.  ±38. 
97.  In  an  action  against  three,  where- 
in the  plaintiff  declared  that  they 
Jiad  the  loading  of  a  hogshead  of 
the  piainliflTs,  for  a  certain  reward 
to  be  paid  to  one  of  them,  and  a 
certain  other  reward  to  the  other 
two,  and  that  the  d^^ndatiis  so  neg- 
ligently conducted    themselves  in 
the  loading,  iScc«  that  the  hogshead 
was  damaged  :    held  (hat  the  ^st 
of  the  action  was  the  tort,  aqj  not 
the  contract  out  of  which  it  arose ; 
and  therefore  that  on  a  plea  of  not 
^tilty,  the    two  beins    acquitted, 
judgment  might  be  had  against  the 
third,  who  was  found  guilty.      6ro- 
vett  V.  Badtiidgt  ixad  ^others.    3  Eii»t, 

38.  In  estimating  the  measure  of  dan>- 
ages  in  an  action  for  breach  ofaB 
^i^S^^n^ci^t  to  replace  stock  /on  a 
given  day,  it  is  not  enough  to  take 
Uie  value  of  the  stock  on  tliat  dav  if 
it  have  arisen  in  the  mean  time,  but 
the  highest  value  as  it  stood  at  the 
time  of  the  trial ;  there  being  no  of- 
fer of  the  defendant  to  replace  it  in 
the  intermediate  time  while  the 
market  was  rising.  Shfjiherd  v. 
Jcknsan.    2  East,  2ii. 

S9.  A  canal  act  provided  that  tlie  ca- 
nal eompany  snould  not  be  entitled, 
on  purchasing  lands  for  making  a 
eamil,  to  any  coal  mines,  &c.  under 
the  same;  but  that  such  mines 
should  belong  to  the  same  persons 
as  would  have  been  entitled  to  them 
if  the  aet  had  not  been  ^ade :  but 
it  required  the  owners  to  give  no- 
tice to  the  company  of  their  inten- 
tion to  work  their  mines  within  ten 
jtardA  of  the  canal:  and  that  the 
campany  might  inspect  the  mines, 


and  might  stop  the  further  working 
of  the^i,  psiying  compensation  to  tlie 
owners ;  held  that  the  right  of  the 
owners  to  work  within  the  ten  yards 
was  left  as  before  the  act,  if  after 
notice  given  by  Miem  to  the  compar 
ny  the  latter  did  uo^  purchase  out 
their  rights :  and  that  the  canal 
being  damaged  by  the  nearer  apr 
proach  of  the  mine  alter  such  notice 
and  Bon-purchase,  no  action  lay 
against  the  coalrowner  for  such  in- 
*  jury,  which  liappened  by  the  default 
of  tlie  company  in  net  purchasing, 
2Vie  company  of  proprielors  of  the 
fVyrky  and  Essington  Canal  »Vflri- 
gxUion  V.  Bradley  and  others.  7  East, 

868. 

40..  filter,  whefre  the  canal  aet  proi'id- 
ed  that  in  working  such  mines  no 
injury  should  be  done  to  the  canal. 
Birmingham  Canal  Company  v. 
Hawesford^  died.    Ibid. 

41.  And  aliter,  where  the  house  of  one 
claiming  under  a  grant  from  the 
«wner  of  the  soil  was  undermined 
by  him.  Earl  of  LcMsdale's  case  cit- 
eil.    Ilidt 

42.  An  action  on  the  case  lies  again^ 
a  surgeon  for  gross  ignorautc  and 
want  of  skill  jin  his  profession,  as 
well  as  for  negligence  and  careless- 
ness, to  the  detriment  of  a  patient ; 
though  if  the  evidence  lie  of  negli- 
gence only;  wjiieh  was  properly 
left  to  the  jury>  and  negatived  by 
them;  the  court  will  not  grant  a 
new  trial,  because  the  jury  were  di- 
rected that  w:ant  of  skill  alone 
would  not  sustain  the  action.  8eare 
V.  Prentice.    8  East,  318. 

43.  If  a  man  place  dangerous  traps 
baited  witli  flesh,  In  his  own  ground, 
80  near  to  a  liii^h  way,  or  to  the 
premises  of  another,  that  dogs  pass- 
ing along  the  highway,  or  k^pt  in 
his  neighbor's  premises,  must  prob- 
ably be  attracted  by  their  instinct 
into  the  traps  ;  and  in  consequence 
of  such  act  his  neighboring  dogs  be 
80  attracted,  and  thereby  injured,  an 
action  on  the  case  lies.  Towvsend 
V.  Watlien.    9  East^  277. 

44.  In  an  action  on  the  ease  against 
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the  sherilTfor  neglieent  and  wrons- 
^ul  conduct  in  conducting  the  sale 
of  the  plaintitt'^i^eoods  under  a  writ  of 
fieri facias^hj  wiich  they  were  sold 
much  under  value,  where,  in  stat- 
ing the  substance  of  the  writ,  ^the 
count  alledged  that  the  sheriff  was 
commanded  to  le^T"  80s.  award- 
ed to  J,  C*  for  his  damages  sustain- 
ed by*  occaJsibn  of  tlie  (ktainiiig  tlie 
d^bt;  thai  18  proved  by  the  wTit 
which  stated  that  the  80s.  were  a^ 
warded  to  J.  C.  for  his  damages  sus- 
tained as  tvell  by  reason  of  detaimng 
thedebf^ULB  for  his  cosfs,  &c;  for 
co^s  are  in  {egal  sense  included  in 
the  Word  damages.  Phillips  v.  Ba^ 
c(nu    9  Easi^  298. 

45.  A  sheriff  having  an  execution  Iq 
his  hands,  and  the  return  day  beii^g 
passed, the  creditor's  attorney  writ^^s 
to  him,  presumihg  him  to  have  tlie 
money,  and  reauests  him  to  send  it 
by  maU.  At  tiiat  time  the  sheriff 
had  ndt  received  the  money.  Sev- 
eral months  after,  he  received  it 
and  put  it  into  the  post  office,  direct- 
ed to  plaintiff's  attorney,  to  whom  it 
was  never  delivered.  In  an  action 
aMinst  the  sheriff,  it  was  held,  that 
the  motley  so  sent,  was  sent  at  his 
own  risk ;  although  if  he  had  sent 
it  on  receiving  the  attorney'^  letter, 
it  would  have  been  'sent  at  the  risk 
of  the  creditor.  Wakefield  v.  XttA- 
gow,    3  ^dss.  5H^. 

40.  A  banking  company,  incorporat- 
ed with  the  privilege  of  creating  a 
ptock,  not  less  than  onie  sum,  nor 
ereiLtier  than  another  sum,  commence 
piisiness  with  the  snialler  capital } 
and  afterwards  vote  to  increase  it 
]to  the  largest.  Those  who  held  the 
stock  in  the  capital  first  raised,  have 
a  right  to  subscribe  for,  and  hold 
the  new  stock  in  proportion  to  their 
respective  shares.  If  the  coq)ora- 
tioni  or  their  officers,  refuse  to  per- 
mit a  stockholder  so  to  subscribe, 
he  may  have  his  special  action  on 
^the  case  against  the  corporation 
for  such  refusal,  an,cl  in  such  action, 
the  excess  of  Uie  market  value  a- 
bove  the  par  value  of  the  number 


of  shares  he  was  entitled  to,  will  be 
the  ineasure  of  damages.  Gray  v. 
P&rtlmd  Bank.  3  J^iass.  36*. 
49".  An  officer  cannot  attach  the  estate 
of  a  defendant  on  mesne  process,  af- 
ter having  arrested  his  hotly  on  the 
same  writ  ^  and  if  in  such  case,  he 
returns  only  the  attachment  of  the 
e9.tatc,  he  is  liable  to  an  adion  for  a 
false  return ;  and  such  action  lies 
for  a  third  person,  who  had  caused 
the  same  estate  to  be  afterwards"  at- 
tached at  his  suit.  Brinley  v. 
Allen.    3  Mass.  561. 

48.  An  action  of  trespass  on  the  case 
>vill  lie  against  a  corporation  aggre- 
gate, for  neglect  of  a  corporate  du- 
ty, by  which  the  plantiff  has  suffer- 
ed- Riddle  v.  rroprietors  of  the 
'Locks  end  Canals  on  Merrimack  riV'* 
er.    7  Mass*  160. 

49.  Ih  aii  action  against  the  proprie- 
tors of  a  canal,  who  were  bound  by 
their  incorporation  to  construct  their 
canal  so  deep,  and  wide,  that 
rafts  of  a  certain  description  could 
pass  through  it,  when  the  same  could 
pass  the  river  ^vith  which  it  was 
connected,  it  was  held  that  they 
were  liable  to  the  owner  of  a  raft 
of  such  description,  having  received, 
toll  therefor,  for  all  the  damages  he 
sustained  in  consequence  of  the  ca- 
nal not  being  sufficient  to  pass  the 
raft,  without  evidence  that  it  could 
pass  the-  river.  Riddle  v.  Proprie-> 
tor  of  the  Locks  and  Canals  on  Mer- 
rimack river.  7  Mass.  169. 

50.  The  form  of  action  cannot  be  ob- 
*   jected  to,  on  a  motion  for  a  new  tri- 
al.   Smith  V.  Elder.    8  Johns.  Rep^ 
105. 

01.  An  action  of  trespass  on  the  case 
lies  against  a  person,  for  putting  on 
board  of  a  vessel  of  the  nlaintiff, 
(being  an  •American  vessel,  bound 
irom  J^etC'Forkj  to  Greenock,  in 
Scotiand,)  certain  o^oods,  which,  by 
the  laws  of  Gr«rf-lBritetif,  are  pro- 
hibited to  be  imported  into  that 
country,  in  consequence  of  which 
the  vessel  was  seized,  ^d  the  plain- 
tiff was  compelled  to  pay  a  large 
sum  of  money  to  obtain  her  release, 
Jbii. 
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52.  No  aetk»  lies  against  a  plaintiff 
or  his  attsrnej  for  not  eountermand- 
iDg  an  exeeution  after  the  return 
dav.     Fail  y.  Lewis  ^  Livingstoiu 
4  Johns,  jRep.  450. 
B8.  H  here  Ji>  and  B.  were  joint  own- 
ers  of  a  vessel,  and  •^.  vuliintarilv 
iDidertook  to  get  the  vessel  insureo, 
bat  neglected  to  do  so,  and  the  ves- 
sel was  lost  ^  it  was  held,  that  no 
action  would  lie  against  Ji.  for  the 
non  performanee  of  his  promise, 
•chough  jB.  sustained  a  damage  by 
ihenon'feasance;  there  being  no  con- 
sideration for  the  promise.     Thame 
T.  iieos.    4  Johns.  Bep.  84. 

04.  Bat  a  factor  or  commercial  i^ent, 
who  is  entitled  to  a  commission,  will 
be  liable  for  not  execntii^  an  order 
to  insure*    Ibid, 

5J.  If  •^.  sets  fire  to  his  own  fallow 
ground,  as  he  may  lawfully  do, 
whieh  communicates  to,  and  fires 
the  woodland  of  B,  his  neighbor,  no 
ftetion  lies  against  Ji,  unless  there 
was  some  neglis-ence  or  misconduct 
in  him  or  his  servants.  Clarfc  v. 
Foot,    8  Johns.  Bep,  ^2i, 

56.  Action  against  the  6wner  of  a 
ship,  in  chai^  of  a  pilot,  for  sink- 
ing another  ship,  through  neg!  igenee 
and  want  of  skill — ^verdict  and  judg- 
ment for  plaintiff.    4  Dallas^  206. 

IV.  Crim.  Con,  Seduction^  S^c. 

1.  In  an  action  for  criminal  conver- 
sation there  must  be  evidence  of  the* 
actual  fact  of  marriage.    Morris  v. 
MUkr.  4  Burr,  2057.  1  Black.  632. 

2,  In  an  action  on  the  case  for  entic- 
ing away  the  plaintiff's  wife,  it  is 
soileient  to  state,  that  ^^  the  defend- 
ant unlawfully  and  unjustly  per- 
suaded, procured,  and  enticed  the 
wife  to  continue  absent,  &c.  by 
means  of  which  persuasion  she  did 
continue  absent,  &e.  whereby  the 
plaintiff  lost  the  comfort  and  socie- 
ty of  his  wife''  without  setthig  forth 
the  means  used  by  the  defendant. 
Winsmore  v.  GreetAank.  WiUes  577, 

5.  ^  No  aetion  for  erim,  con,  can  be 
-brought  for  any  act  of  adultery  af- 


ter a  separation  between  « husband 
and  wife.  Weedon  v.  ThnbrelL  5 
Term  Bep.  337. 

4.  But  where  husband  and  wife  en- 
tered into  a  deed  witF  trustees, 
whereby  the  husband  covenanted 
with  the  trustees  that  they  should 
apply  certain  annuities  to  Ihe  sepa- 
rate use  of  the  wile  in  ease  she 
should  live  apart  from  him,  «nYA 
tlie  approbation  of  the  trustees  ;  and 
he  also  covenanted,  in  case  of  fu- 
ture differences,  to  permit  the  wife 
to  live  separate  from  him,  if  slie 
should  o»  that  account  find  it  neces- 
sary ;  and  the  deed  also  contained  a 
clause^  that  in  case  of  separtion  with 
the  approbation  of  the  trustees,  cer- 
tain of  the  children  should  live  with 
and  be  educated  by  tlie  wife  for  a 
certain  period,  and  that  she  might 
visit  the  others  at  his  house,  espe- 
cially when  ill,  so  as  to  require  the 
atteiiion  of  a  mother:  hcid^  that 
such  a  deed  did  not  preclude  the 

*  husband  from  maintaining  an  action 
for  adultery  committed  while  the 
wife  was  in  fact  living  apart  from 
him,  whether  the  separation  were 
with  or  without  the  approbation  of 
the  trustees,  the  case  not  being  with- 
in  the  pripeiule  of  Weedon  v.  Tim- 
brell,  even  allowing  that  to  be  law  to 

^  the  extent  of  tlie  case  thfere  decid- 
ed.   Chambers  v.  Caulfield.    6  Bast^ 

5.  An  action  on  the  case  for  debauch- 
ing and  getting  with  child  the 
plaintiff  's  daughter  and  servant, 
per  quod  servitium  amisit,  is  not 
maintained  by  evidence  that  the 
daughter,  though  under  age,  was 
living  in  another  person ^s  family  in 
the  capacity  of  a  housekeeper,  and 
had  no  intention  at  the  time  of  the 
seduction  to  rptum  to  her  father's 
house,  though  she  afterwards  did 

•  return  there  while  within  age,  in 
consequence  of  the  seduction,  and 
was  maintained  by  her  father. 
Bean  v.  Feel.  5  Easf^  45. 

6.  No  such  act  ion.  is  maintainable 
nnless  ^laid  with  a  per  rpiod  aervi" 
Hum  amisitf  where  it  does  not  ap- 
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pear  that  the  daughter  was  under 
a^e.  SatterUiwaite  v.  Ouerst,  5 
Jbastj  47,  n. 
V,  But  though  the  daughter  be  of 
a^,  yet  the  action  is  maintainable 
iishe  be  living  with  her  father. 
Booth  V.  Cliarlton^  at  Lancaster^  in 
^1789,  cor.  Wilson^  J,      6  East,  47. 

8.  Or  absent  on  a  visit  with  his  con- 
sent, with  the  intention  of  return- 
ing. Johnson  v.  M^Adani.  Ibid. 
Una.  And  see  BemieU  v.  AUcoit 
Trespass  I. 

9.  No  action  lies  for  a  single  woman 
against  one  for  seducing  her.  arid 
getting  her  with  child,  under  pre- 
tence of  a  design  to  marry  lier,  no 
promise  of  marriage  being  alleged. 
jRm/  V.  Fraxier.    3  mMass^  71. 

10.  One  permitting  his  wife's  motlier 
to  reside  in  his  house,  and  affording 
her  tlie  rights  of  hospitality,  al- 
though forbidden  by  the  husband  of 
the  mother,  is  not  liable  to  the  ac- 
tion of  the  liusband  for  illegally 
harbouring  his  wife.  Turner  v. 
Estes.    8  ^ioss.  317. 

il.  An  action  on  the  ease  will  lie  by  a 
husband  against  the  father  of  his 
wife,  for  enticing  her  away,  &c. ; 
but  much  stronger  evidence  of  mali- 
cious and  improper  motives  is  re- 
quired, than  in  an  action  against  a 
stranger  ;  the  presumption  of  law 
being  in  favour  of  the  father,  that 
he  was  actuated  in  his  conduct,  in 
taking  his  daughter  from  her  hus- 
band's house,  by  parental  affection. 
Hidcheson  v.  Peck.  5  Johns,  lUp, 
196. 

V.  Decdt. 

1.  An  action  on  the  case  will  lie 
against  the  seller  of  an  estate,  for 
affirming,  whilst  the  treaty  is  going 
on,  that  the  rents  are  more  than  they 
really  are,  if  the  buyer  has  been  in- 
duced to  rely  on  sueh  false  state- 
ment. Lijsney  v.  Slelbij.  2  L.  Bay' 
vumd  yiiis. 

2.  If  the  purchaser  of  a  horse,  war- 
ranted to  be  of  a  certain  age,  dis- 
cover that  he  is  of  a  greater  age, 


and  offer  him  to  the  seller,  who  re- 
fuses to  take  him  back,  he  may  sell 
the  horse  to  any  ^Ihird  person,  and 
then  maintain  an  action  against  the 
seller  on  the  warranty.  *  Buduman 
V.  Farnshaw.    2  Term  Rep,  745. 

8.  A  false  affirmation,  made  by  the 
defendant  with  intent  to  defraud 
the  plaintiff,  whereby  the  plaintiff 
receives  damage,  is  the  ground  of  an 
action  upon  the  ease  in  tlie  nature 
of  deceit.  Fasley  v.  Freeman.  3 
Term  Bep.  51. 

4>.  In  ftuch  an  action  it  is  not  neees^a- 
ry  that  tiie  defendant  should  be 
benefitted  by  the  deceit,  or  that  he 
should  collude  with  the  person  who 
is.    Z  Term  Rep.  &\. 

B.  The  defendant  having  liad  a  cred- 
it lodged  with  him  by  a  foreign 
house  in  ,  favour  of  one  W,  T.  to  a 
certain  amount,  upon  an  ex[)ress 
stipulation  that  W.  T.  should  pre- 
viously lodge  in  his  hands  goods  to 
treble  the  amount }  and  being  ap- 
plied to  by  the  plaintiffs  for  infor- 
mation respecting  the  responsibility 
of  W.  T.  answered  that  he  knew 
nothing  of  W.  T.  Itimself,  but  what 
he  had  learned  from  his  correspon- 
dent ;  but  that  he  had  a  credit  lodg- 
ed iviih  him  for  so  mtich  by  a  respect- 
able  house  at  U.  which  he  held  at  W. 
TJ^s  disposal^  (omitting  the  condi- 
tion) and  that  upon  a  vieio  of  all  the 
circumstances  which  had  come  to  his 
(the  defendant's)  knowledge,  the 
plaintiffs  might  execute  W.  T.'s  or- 
der with  safety  $  viz.  an  order  for 
the  sale  and  delivery  of  goods  on 
credit.  In]an  action  on  the  case  tore- 
cover  damages  incurred  bythe  plain- 
tiflb  in  consequence  of  having  truated 
W.  T.  on  this  representation ;  held, 
that  there  was  a  material  suppres- 
sion of  the  trutli,  and  evidence  suf- 
ficient for  the  jury  to  find  fraud, 
which  is  the  gist  of  tlie  action  ;  al- 
though the  defendant  had  no  imme- 
mediate  interest^n  making  the  false 
representation  ;  and  though  at  the 
time  when  it  was  made,  Ke  added, 
that  he  gave  the  advice  wiUwut  prppi-^ 
dice  to  fiimself.  Eyre  v.  Dunsford. 
1  East  318. 
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6»     To  an  in^ry.  eoneerniiii;    the 
eredit  of  unther,  who  was  recom- 
meaded  to  ifeal  with  the  pUintiif)  a 
represefltation  by  the  defendant  that 
the  jitflf  might  safely  be  credited. 
Bad  UuA  he  spoke  this  from  his  own 
hknpkdgBj  and  not  flrom  heairsay, 
will  not  snatain  an  aetion  on  the 
case,  for  damages   on  aecount  of  a 
Joss  sostained  by  the  deihult  of  the 
party,  who  tamed  out  to  be  a  per- 
son of  no  credit ;  if  it  appear  that  it 
was  made  by  the  defendant  bona 
fide,  and  with  a  belief  of  the  truth 
•f  it  ;  for  the  foundation  of  the  ae- 
tion \a  fraud  and  deceit  in  the  de- 
fendant, and  damage  to  the  plaintiff 
by  means  thereof.     And  taking  the 
assertion    of  knoivledge  secundum 
snbjeetam  materiam,  viz.  the  eredit 
of  another,  it  meant    no  other  than 
a  strong  belief,  founded  on  what  ap- 
peared to  the  defendant  to  be  rea- 
sonable and  certain  grounds.    Uay- 
craft  V.  Creosif.    2  East  92. 
7.   In  an  aetion  on  the  ease  for  giving  a 
false    eharaeter  to  a   tradesman, 
whereby  he  was  induced  to  trust  an 
insolvent  person,  the  court  held  that 
fraad  was  necessary  to  support  the 
aetion  ;  but  set  aside  a  verdict  for 
plaintiff    on     paymeiit   of    costs, 
though  there  were    some  cireum- 
stances   in  the  ease  from    which 
frand  might  be  inferred,  on  a  suspi- 
cion that  the  inouiry  was  made  of 
the  defeidant  with  a  view  to  entrap 
him,  and  thereby  obtain  his  guaran- 
tee fbr  payment  of  the  dd)t  con-> 
traeted  by  the  insolvent*     Tapp,  v. 
Ln.    3  Bos.  ^  Full.  867. 
a.     where  one  sold  a  vessel,  and  in 
the  bill  of  sale  dt^scribed  her  as  of 
eeKain    dimensions    and    burthen^ 
when  in  truth,  she  was  of  less  di- 
ntensions  and  burthen ;  it  wba  held, 
that  the  pureliase^^  could  not  main^ 
tain  an  aetion  of  the  case  against 
the  seller,  as  fbr  a  &lsc  affirmation 
and  promise.     Dyer  etaLy,  Lewis 
Hal.    7  MiS8,  284. 
9.    Whether  an  action  for  a  deceit^  on 
a  parol  affirmation,  which  is  false, 
as  to  the  eredit  of  a  third,  person, 


whereby  the  plaintiff  was  induced 
to  trust  such  person,  in  consequence 
of  which  he  suffered  a  loss,  is  main- 
tainable ?  (fwBre — Ward  v.  Center. 
8  Johns.  jRep.  271. 

10.  If  such  an  action  is  maintainable, 
whether  a  fraud  or  an  intentj  on  the 
part  of  the  defendant,  to  deceive  the 
plaintiff,  or  some  coUusion  between 
the  defendant  and  the  person  re- 
commended, must  not  be  proved  ? 
^uasre — lUd. 

11.  To  maintain  an  aetion,  as  for  a 
deceit  on  a  parfd  re]presentation  as 
to  the  credit  and  responsibility  of  a 
third  person,  the  plaintiff  must 
prove  actual  fraud  in  the  defendant, 
or  an  intention  in  the  defendant  to 
deceive  him  by  false  representations. 
Deceit  is  the  sid  of  the  action  $  and 
though  the  advlfee  given  be  rash  and 
indiscreet,  yet  if  there  is  no  ground 
to  infer  an  intent  to  deceive,  it  will 
not  support  the  action.  Yaimg  3[ 
Otisy.  CovUL    8  Johns.  Rep.  23. 

12.  Where  an  action  on  the  case  will 
lie  to  recover  the  value  of  a  certifi- 
cate of  public  debt,  fraudulently  ob- 
tained from  the  public  officer,  a 
Dallas^  857  to  864. 

18.  Such  an  aetion,  however,  is  an  af- 
firmance of  the  or^nal  transaction, 
and  the  certificate  can  never  after- 
wards be  impeached.     Ifnd. 

VI.  For  malicious  smts  arid  prosecur 
UonSj  and  other  malicious  in/icries. 

1.  An  action  will  lie  for  a  malicious 
prosecution,  if  it  contains  a  chaige 
which  either  scandalizes  the  party, 
or  endangers  his  personal  security, 
or  causes  expence.  The  latter 
cause  alone  wilt  support  an  action, 
though  neither  of  the  two  former 
have  been  the  consequence  of  the 
ehaige.  Saville  v.  Roberts.  1  L^ 
Baynu  874.  1  Salk.  13.  3  8aUc.' 
16. 

2.  Any  suit  or  action  that  is  mali- 
cious, and  without  a  cause,  if  at- 
tended with  special  damage,  may 
be  the  ground  of  an  action  upon  the 
case.    Ibid. 
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a.    A  charge  of  eoiupiracj  is  not  ae-«  1&  There  must  be  malice  expressed 

tionable  unless  with  special  dam-  or  implied  to  maintaia  an  action  for 

age.    Ibid.  slander  of  title— or  on  the  case. 

4.  An  action  will  also  lie  for  prefer-  Hargrove  y.  Is  Breton.  East^  9. 
ring  a  bill  of  indictment,  though  tlie  4  Burvj  24:22.  Farmer  v.  Darling. 
grand  jury  do  not  find  it,  if  it  eon-  4  Rtirr.  ±97±. 

tains  a  clutrge  scandalizing  the  pnr-  14.  Case  for  reducing  a  servant  in 

tjy  or  endangering  his  personal  se-  the  guards  to  a  common  soldier  iu 

eurity.    Ibia.  Germany,  held  not  to  lie  at  com- 

5.  Where  there  has  been  only  an  ac-  mon  law,  on  the  ground  that  the  in- 
quittal  br  a  nolle  tnrosequi  no  action  jury  was  committed  out  of  the  king's 
will  lie  for  a  malicious  indictment.  dominions.  Barwis  v.  Kuefpd.  2 
Goddard  y.  SndOi.    iSalk.20.  Wils.  Si4!. 

6.  In  an  action  for  a  malicious  pros-  i^*  An  action  on  the  case  will  lie  for 
ecution  of  an  indictment,  it  must  be  suppressing  material  fucts  in  are- 
shewn  how  the  proceedings  upon  turn  to  a  mandamus.  The  King  v. 
the  indictment  ended.  Leims  y*  Lyme  Regis.  2  Douglass^  ±BB,^ 
Parrel.    1  J^r.  114.  159. 

^.    Action  lies  for  the  malicious  pros-  16.  And  if  the  return  is  false  in  sub- 

ecution  of  a  bad  indictment  Cmtm-  stance  though  it  be  true  in  words. 

bers  y.  Robinson.    2  Str.  691.  Ibid. 

S.    An  action  lies  for  suing  plaintiff  ±7.  In  an  action  on  the  case  by  the 

in  an  inferior  court  maliciously,  and  owner  of  an  ancient  ferry,  against 

arresting  him  when  the  court  had  a  person  who  erects   a  new  ferry 

no  jurisdiction  of  the  cause.      60s-  near  to  his,  the  plaintiff  may  de- 

lin  y.  Wilcock.    2  WUs.  302.  elare  on  his  possession.     Bmset  vw 

9.  Where  there  appears  on  the  face  Hart.     WiUes^  608. 

of  the  proceedings    to  have  been  18.  So  in  an  action  on  the  case  by  a 

some  ground  for  the  prosecution,  it  Commoner  against  a  stranger  and 

will  not  be  held  malicious,  so  as  to  wrong-doer.       Qreenkow    y.  IlsLey. 

aupport  an    action.      Reynolds   y.  Wilm,  6^. 

Rjmnedy.    1  WUs.  2S2.  19.  But  in  an  action  against  his  lord 

10.  Action  lies  for  holding  to  bail  in  he  must  set  forth  his  title.    Ibid. 
an  inferior  court  where  no  moie  20.  Case  lies  for  procuring  the  plain- 
than  30s.  was  due.     Smith  y.  Cat'  tiff  to  be  indicted  for  conspiring  to 
tdl.    2  WUs.  376.  lay  a  bastard  child  to  the  defend- 

11.  A  declaration  for  causing  a  man  ant.  Pedro  y.  Barrett.  1 L.  Raynu 
to  be.  held  to  special  bail  without  .  81. 

cause  ought  to  shew  for  what  sum  2i.  An  action  lies  for  maliciously  sn- 

he  was  held  to  bail,  and  how  the  de-  ing  out  a  cominission  of  bankrupt- 

fendant  caused  him  to  be  held  to  cy.    Brown  v.  Chapman^    1  Blacks 

bail.    A  declaration  stating  gener-  stone  427.    3  Bmrr  1118.    2  WUSm 

ally  that  the  defendant,  by  colour  145.  8.  C. 

of  certain  process,  caused  the  plain-  22.  An  action  on  the   ca«e  may  be 

tiff  to  be  arrested,  and  held  to  spe-  maintained  on  the  stat.  7  and  8.  W. 

cial  bail  without  cause,  is   insuffi-  8.  c.  7.  for  a  false  return  of  a  mem- 

eient  even  after  verdict.  ber  of  parliament,  though  there  has 

A  man  who  is  arrested  upon  process  been  no  determination  in  the  Hous^ 

may  move  the  court  to  compel  the  of  Commons  on  the  right  of  election 

sheriff  to  return  it.    RMins  v.  Rob^  for  Denbigh.    MtddleUm  y.  Wynne.. 

.  bins.    1  L.  Raym.  003.    8aik.  ±5.  Bart,  in  error.     Willes  601. 

±2.  An  action  doth  not  lie  against  the  23.  No  copy  of  the  acquittal  nece9sa« 

justices  for  refusing  to  grant  a  li-  ry  to  be  granted  by  the  court,  to 

cence  fo^  an  ale-house.    Basset  y.  found  an  action  for  a  malicious  pms- 
Oodschall  ^  others.     3  WUs.  121. 
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taitidn,  eie^pt  in  ea^es  of  feloHy.  lieiouslj  grants  a  warrant  against 

Mrrriscuv.  iCMy.      i  Blackstone  another  without  any  information  up- 

383.  on  a  supposed  eharge  of  felony^  the 

4ft.  Ab  tcdon  upon  the  ease  mil  not  remedy  against'  the  justice  is  tres- 

lie  At  a  malicious  prosecution  by  a  pass  for  the  false  imprisonment,  and 

iqierioar  against  an  inferiour  offi-  not  ease.     Morgan  v.  Hughes.    2 

'  eerj  before  a  naval  eourt-nlartial.  Term  lUp,  225.    {See  ante^  I.) 

for  an  offenee    cognizable   by    it.  33.  A  declaration  in  an  action  for  a 

JoknsUme  v.  SuttoUj   {in  error  in  malicious  prosecution  for    felony, 

Exdu  C^)     1  Term  Rep.  493  ;  qf-  must  state  that  the  prosecution  is  at 

finned  in  Ihm.  Proc.  22  Mdifj  787.  an  end  :  alleging  that  the  plaintiff 

1  Tzrm  Rep.  784.  was  discharged  from  his  iraprison- 

26.  An  aetioQ  for  a  milioious  prosecn-  ment  is  not  su9icient.  2  Term  Rep. 
tion  ^vill  not  lie,  if  probable  cause  225. 

appear  in  the  proceedings  :    for  34.  The  word  acquitted  indeed  must 

malice,  and  the  want  of  probable  be  taken  in  its  legal  sense,  namely, 

cause,  are  both  necessary  to   sup-  by  a  jury.    2  Term  Rep.  231. 

port  this  action.     1  T^rm  Rep.  493.  B5.  So  if  it  had  been  alleged  that  tJie 

2d.  Whether  certain  faets  proved,  a^  plaintiff  liad  been  discharged  by  the 

moont  to  a  probable  cause,  or  not,  grand  jury's  not  findine  the  bill,  that 

b   a  question  of  law.    Canddl  v.  woidd  have  shewn  a  legal  end  to 

London.    1  Th'm  Rep.  920,  n.  the  prosecution.    2  Term  Rep.  232. 

27.  Action  for  false  imprisonment  ha^  36.  An  action  lies  for  a  malieious 
been  held  to  lie  against  a  superiour  •  prosecution,  though  the  plaintiff 
ofl^eer,  where  the  imprisonment  at  wt^re  acquitted  on  a  defect  in  the  in- 
first  was  legal,  but  was  afterwards  dictment.  Wicks  v.  Fentham.  4i 
agg^ravated  with  many  eircuuistan-  Term  Rep.  247. 

ces  of  cruelty,  and  was  continued  37.  An  action  will  lie  for  continuing 
beyond  necessary  bounds.  Wiall  v.  to  employ  the  servant  of  another  ai- 
Macnamara.  1  Term  Rep.  536.  ter  notice,  though  the  employer  did 
28*  So  also  where  a  captain  of  a  man  not  jprocure  the  servant  to  leave  his 
of  war  imprisoned  the  defendant  master,  or  know  when  he  employ- 
three  days  lor  a  supposed  breach  of  ed  him  thai  he  was  the  servant  of 
duty,  without  hearii^  him,  and  then  anoUier.  Blc^e  v.  Ltmyon.  6  Term 
released  him  without  bringing  him  Rep.  22i. 

to  a  court-^martial.   SiainUm  v.  M)l'  38^  An  action  on  the  case  to  recover 
lay,     i  Tenn  Rep.  037,  n.  damages  against  the  lessor  of  the 
39.  So  also  against  a  govemour  for  plaintiff  in  a  vexatious  ejectment  is 
malieiously   suspending  defendant  not  maintaiuable.      Purttm  ▼•  Hon- 
from  a  civil  office.     Sidheriand  v.  nor.    1  Bos.  S^  Pidl.  205. 
Mirray.    l  Term  Rep.  538,  n.  39.  No  action  lies  to  recover  damages 
80.  An  action  on  the  case  for  delay-  sustained  by  being  sued  in  a  civil 
log  to  bring  an  officer  under  arrest  action,  unless  it  was  malicious  and 
to  a  naval  conrt-^martial  will  not  without  probable  cause.     White  v. 
lie  :  it  being  a  military  offence,  and  Dingl^.    4  Mass.  433. 
the  defendant  not  having  been  tried  40.  In  an  action  on  the  case  for  a  ma- 
for  it.    2  Term  Rep.  549,  n.  licious  prosecution,  it  is  not  materi- 
al. Action  on  the  case  lies  for  mali-  al  for  the  plaintiff  to  prove  the  ex- 
cionsly  obtaining  or  executing    a  act  day  of  his  acquittal  as  laid  in 
warrant    to  search  a    house    for  the  declaration,  so  that  it  appears 
smuggled  goods,  where  none  such  to  have    been  before    the    action 
are  found.     Cooper  Sc  aL  v.  Boatj  brought ;  and  thereore  a  variance 
{in  error.)     1  Term  Rep.  535,  n.  in  that  respect  between  the  day  laid 
32.  Where  a  justice  of  the  peace  ma-  and  the  day  stated  in  the  recordj 
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iifrhieh  was  produoedto  prove  tlie 
acqijittaly  is  not  material  $  the  day 
not  being  laid  in  the  deelaration  as 
part  of  the  descijppUon  of  such  re- 
cord of  acquittal.  Purcell  v.  Meu^- 
namara.    0  East^  157. 

^.  It  lies  on  the  plaintiff  in  an  action' 
for  a  malicious  prosecution,  to  give 
evidence  of  malice  in  the  defendant^' 
either  express  or  to  be  collected 
from  eireumstaiiees,  shewing  plain- 
ly the  want  of  probable  cause ;  and 
the  malice  is  not  to  be  implied  from 
the  mere  proof  of  the  plaintiff's  ac- 
quittal for  want  of  the  prosecutorV 
appearing  when  called.  Furcell  V.' 
Smcnamara.    9  East^  361. 

4S.  An  act  inn  for  a  malicious  prose- 
cution, will  lie  against  a  person, 
who  caused  another  to  be  brought 
Ivefbre  a  justice,  on  a  charge  of  iTel- 
ony,  when  the  justice  discharged 
him,  being  s&tisfied  there  was  no* 
cause  of  commitment.  Secor  v. 
Babcock.    2  Johns.  Risp.  203. 

43.  No  action  will  lie  against  a  per-' 
son'  in  thift  state,  for  suborning  a 
witness  to  swear  falsely  in  a  cause, 
ill  another  stCtte,  whereby  judgment 
Was  given  a^inst  tlie  defendant  in 
that  cause,  contrary  to  Ihe  truth  of 
the  case.  SmWiy.Lewis^  sJohsis^ 
Bep.  1^: 

4^.  An  action  on  the  case  lies  against 
a  sheriff,  constable,  or  other  officer, 
fat  maliciously  executing  process, 
in  an  unreasonable  manner,  with  in- 
tent to  vex,,hairMs'and  oppress  the 
5 arty.  Bikers  v.  Brewster.  S 
ahn^Bep.  ±25. 

•A9.  As  where  a  constable  having'  a; 
warrant  against  ^.  for  a  military 
fine,  refused^  to  take  property  ten- 
dered by  ^.  but  took  and  sold  the 
hone  of  •^.  with  the  avowed  "intent 
of  hnrting  the  feelings  ofJ3l  and  oth« 
wise  vexing  him ;  t&e  constable  was 
held  liable  to  an  action  at  the  suit 
of  9^.  IHd, 

Vn.  For  nuisances  and' keeping  miS' 
chievous  animals. ' 

1.  No  action  lies  for  a  public  nuisartce 
without  special  damage.    Ivewn  v. 


Mnrre.      i  SaBc.  t9.     1  £.  Jby^^ 
numd^  4S6« 

2.  Case  for  blocking  up  a  public 
road.  Plaintiff  declared  that  he 
had  a  quantity  of  coals  ready  dug^ 
and  that  carts  and  carriages  were 
prevented  from  coming  to  his  col-» 
liery.  The  court  divided  in  opin->^ 
ion  whether  this  action  would  lie 
or  not.    lUd. 

3.  Action  lies  aeainst  a  man  for 
knowingly  keeping  a  boar  which 
was  used  to  bite  armrwls.  And  of- 
ter  verdict  it  was  held  Si(ff,cienJt  to 
aver  the  above  generally,  without 
saying  what  animals*  Jenhins  v. 
Ttaiier.  3  SaJQc.  13.  1  L.  Bafpn. 
109.    ^8alk.  663. 

4.  Action  will  not  lie  for  keeping  a 
mad  bull,  without  laying  it,  sciefOer. 
Buxentine  v.  Shap.  3  aallc.  12.  2 
8aUc^  662. 

So  of  a  mischievous  dog.  Mason  v. 
Keelvng.  i  L.  Baytn.  606.  See  al- 
so, 8}nith  V.  Pelah.    2  8tr.  1263. 

5.  A  man  cannot  bring  two  actions 
for  the  wrongfhl  erection  of  one  « 
building.  But  he  may  brin^  an  ac- 
tion for  the  continuance  of  it,  after 
die  recovery  for  the  erection.  John- 
son V.  Long.  1  L.  Baymondj  37o 
and  713.    Rosewell  v.  Prior. 

6.  Under  ancient  deeds  recognizing 
a  right  in  the  owner  of  an  estate  to 
have  a  weir  across  a  river  for  tak- 
ing fish,  if  it  appear  that  such  weir 
was  heretofore  made  of  brush-wood,, 
through  which  it  is  possible  for  the 
fifth  to  escape  into  the  upper  part  of 
the  river,  he  cannot  convert  it  into  a 
stone  weir,  whereby  the  possibility 
of  an  escape  through  the  weir  is  de- 
barred; thou$^  in  flood  times  the 
fish  may  still  overleap  it.  The  en- 
hancing, straitening,  or  enlarging 
of  an  ancient  weir,  as  well  as  the 
new  erection  of  one,  for  the  purpose 
of  stopping  fish  in  their  passage  up 
a  river,  is  treated  as  a  public  nui- 
sance by  Magna  Chartaj  e.  28.  and 
12  Ed.  4.  c.  7. :  and  the  r^ht  to 
convert  a  brush-wood  into  a  stone 
weir,  is  not  evidenced  by  shewing 
that  40  years  ago  two  thirds  of  it 
had  been  so  converted,  without  inter^- 
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Tii|itiim ;  tnd  the  aetion  for  the  in- 
jury hamg  been  brought  within  20 
yean  After  the  remaining  third  part 
Vfws  S9  converted.     Weld  v.  Uornby^ 
CM.    7  East,  105. 
7.  A  parol  licence  to  put  a  skv-ligbt 
PFer  the  defendant's  area,  (which 
impeded  the  ligiu,  and  air  from  com- 
ing to  the  plaintilTs  dwelling  house 
through  a  window.)  cannot  be  re- 
called at  pleasure  alter  it  has  been 
executed  at  the  defendant's  expence ; 
at  least  not  witliout  tendering  the 
expenees  he  had  been  put  to ;  and 
therefore  no  action  lies  as  for  a  pri- 
vate nuisance,  in  stopping  the  light 
and  air,  &c.  and  communicating  a 
stench  from  the  defendant's  premis- 
es to  the  plaintiti^s  house  by  means 
of  such  sky-light.   Winter  v.  Brock* 
well.    8  £as^,  308. 
8«    If  one  graiit  land  as  bounded  on  a 
thirty  feet  street,  with  a  privilege 
of  passine  in  said  thirty  feet  street ; 
and  at  we  lime  of  the  g^ant,  the 
girantor  had  a  building  on  other  land 
of  hisj  which  projected  ten  feet  into 
the  stteet;  no  action  lies  for  tlie 
grantee  for  the  continuajice  of  such 
obstruction.     Claf  et  aL  v.  J^^eiL 
4  Mass,  589. 

9.  Where  •SI.  granted  86  acres  of 
land  to  B.  reservii^  the  streams  of 
water  and  the  soil  under  them,  with 
the  right  of  erecting  mill  dams,  and 
such  part  of  the  laud  as  should  be 
ovej^owed  with  water,  fbr  the  use 
of  the  mills  for  the  erantor,  and  B. 
sold  40  acres  of  the  land  to  C  with 
the  like  exceptions ;  it  was  held 
that  B.  might  maintain  an  action 
on  the  case  against  C  for  erecting 
•a  dam  so  near  t)ie  land  of  B,  as  to 
overflow  it ;  and  that  a  parol  per- 
mission by  Ji.  to  C  was  no  defence 
in  the  suit.  Tfiompson  v.  Gregory. 
4  Jdhm.  Rep.  81. 

10.  The  owner  of  land  adjoining  to  an 
ancient  brook  of  running  water  may 
lawfully  divert  the  water,  for  the 

Snrpose  of  irrigating  his  close ;  and 
le  owner  of  a  close  adjoining  the 
brook  below,  which  becomes  less 
yrodactive  by  that  means,  has  no 


cause  of  action  therefor.    Westm 
T.  Mien.    8  Miss.  lae. 

Actions^  local  and  transitory. 

1.  Debt  for  rent  by  tlie  assignee  ct 
the  lessor  is  local,  but  covenant  is 
transitory.  Thrak  v.  CamwaU. 
1  Wlls.  160. 

2.  An  action  against  the  sheriff  for  a 
false  return  is  transitory;  for  he 
may  make  and  deliver  las  return 
any  where,  and  that  which  is  false 
is  universally  so.  GriffUfi  v.  Walk^ 
er.    1  TFUs.  336. 

^.  Action  of  debt  on  a  judgment  will 
not  lie  after  the  defendant  has  been 
taken  in  execution  on  a  ca.  sa.  an4 
discharged  by  consent.  Vigers  v. 
•Bldrich,    4  Burr.  2<b83. 

4.  Difierenee  between  an  action  of 
conspiracy  against  two  persons,  and 
an  action  upon  the  case^  founded  oh 
a  wrong  done  by  two  persons,  is, 
that  in  the  former,  if  one  be  found 
not  guilty,  the  judgment  must  be  ar- 
rested; not  so  in  the  latter  ease. 
SuMey  v.  Mott  S^  ansther.  1  WU- 
son,  210. 


ACTION  qm  TAM. 

1.  flfd  iam  not  qnashable  on  motion. 
Tlie  I^ng  V.  Jocamh.    2  Str,  953. 

2.  If  two  executors  are  named  in  a 
will,  and  they  knowing  of  their  ap- 
pointment, and  the  will  is  not  pre- 
sented to  the  probate  court  within 
thirty  days  from  llie  death  of  the 
testator,  an  action  for  the  forfei- 
ture incurred  by  slat.  17^83,  e.  24.  s. 
16.  may  be  sued  .a<2;ainst  them  joint- 
ly, or  perhaps  severally,  although 
1)ut  one  forfeiture  can  be  recover- 
ed. Hill  SfUx.  V.  Davis  etoL  4 
Mass.  137. 

8.  But  if  the  neglect  be  in  one  of  the 
executors  onlv?  ho  alone  incurs  tlie 
forfeiture,  and  is  alone  to  be  sued. 
Ibid. 

4.  A  man  and  his  wife  cannot  recov- 
er in  a  popular  action  sued  in  their 
joint  names.    lb. 

5.  Where  a  statute  imposes  a  penal- 
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ty  for  taking  fishy  and  gives  an  ac- 
tion of  debt  qui  tarn  for  its  recovery^ 
if  several  join  in  taking  the  fish,  a 
recovery  and  satisfaction  against- 
one  of  the  offenders  is  a  good  bar 
to  an  action  brought  against  the 
others^  Bout^le  v.  JS'ourse.  4 
Miss.  431. 

6.  In  a  qui  tarn  action  for  the  penal- 
ty inflicted  by  the  stat  of  1788,  c. 
6(>,  for  a  rescous,  the  defendant  can- 
not give  ill  evidence  the  illegality 
of  tiie  distross.  Melody  v.  Iteah.  4 
J^Iass,  471. 

7.  It  is  suificienjt  in  a  qui  tarn  action 
to  entitle  the  plea  %vith  the  name  of 
the  parties  ivithout  the  addition  of 
md  tairij  &e.  to  the  plaintiff's  name 
JDale  qui  tain  v.  Beer,     7  East^  333. 

8.  The  discontinuance  of  an  action, 
qui  tam^  on  payment  of  costs  by  the 
defendant,  is  'Uot  a  compounding  of 
the  offence,  witliin  the  meaning  of 
the  act  to  redress  disorders  by  cmn» 
num  infomiersy  so  as  to  subject  a 
party  to  the  penalty  given  by  that 
act.  Haskins  qui  tarn  v.  JShvcomb. 
2  Johns.  Bep,  40a. 

9.  Where  an  action  qui  tam,  &c.  is 
brought  by  a  common  informer,  for 
treble  damages,  under  the  second 
section  of  the  ^^  act  to  prevent  exces- 
sive and  deceitful  gaming,"  a  de- 
claration in  assmnpsitj  for  so  much 
money  had  and  received  to  the  use 
of  the  plaintiff,  is  not  sufficient. 
That  form  of  declaring  is  given  to 
the  losing  party  only.  The  statute 
fflves  no  form  of  declaring  where 
uie  common  informer  is  plaintiff. 
Cole^quitam^S^c.Y.Sinxth.  ^ Johns. 
B&p.  193. 

10.  In  an  action  founded  on  a  statute, 
the  plaintiff  must  state  specially  the 
cause  of  action  arising  under  the 
statue.    Ibid. 

11.  In  an  action  qui  tam^  on  the  7th 
section  of  the  **  act  to  lay  a  duty, 
&c.  and  for  regulating  inns  and 
taverns,"  (sess.  24.  c.  164.)  for  re- 
tailing liquors  \iithout  a  licence, 
the  plaintiff,  though  he  states  and 
proves  several  distinct  offences,  can 

^    recover  only  one  penalty.     Wash- 


hume  V.  M^Jnroy.    7  J6kn^»  Bep. 

134. 
±2,  The  person  who  first  commences 
a  qui  tarn  action  to  recover  a  penal- 
ty?  given  by  a  statute,  attaches  to 
himself  a  right  to  the  penalty,  which 
cannot  be  devested  by  a  subsequent 
suit,  brought  by  any  other  common 
informer,  though  judgment  is  first 
recovered  in  such  subseqnent  suit^ 
and  though  the  act  declares  that  a 
recovery  for  tlie  penalty  shall  be  a 
bar  to  all  prosecutions  for  the  same 
offence  ^  for  this  is  to  be  construed 
to  mean  a  recovenr  in  the  suit  first 
commenced.  Beadlestony.Sprague. 
6  Johns.  Bep.  101. 

13.  In  an  action  qtd  tow,  on  the  6th 
section  of  t]ie  act  concerning  slaves, 
(sess.  24.  c.  188.)  it  was  held,. that 
the  exception  in  the  clause  was 
matter  of  excuse  to  the  defendant, 
and  need  not  be  negatived  by  the 
plaintiff,  in  his  declaration.  Harty 
qui  tarn  v.  Cleis.    8  Johns.  Bep.  41. 

14.  In  an  action  by  a  cmnmon  inform- 
er,  on  the  second  section  of  the  act 
to  prevent  tisury^  (sess.  10.  c.  13.) 
the  plaintiff  must  declare  specially, 
and  state  the  usury,  &c.  The  gen- 
eral form  of  declaring  mentioned  in 
the  act,  is  given  only  to  the  borrow^ 
er.  MorreU,  qui  tarn  v.  Fuller.  8 
Johns.  Bep.  218. 


ADaORALTY. 

I.  Jurisdiction. 

n.  Prizes. 

HI.  Liability  of  Master  and  Owners. 
TV.  Salvage. 

y.  EvidencCj  Sfe. 

I.  Jurisdiction. 

i  Where  the  admiralty  hasjurisclic- 
tion,  their  sentence  binds  the  party^ 
and  at  common  law  court  must  take 
it  according  to  their  consideration. 
BroonCs  case.    1  SaUc.  82. 

2.  Per  Holty  Chief  Justice,  an  obliga- 
tion taken  in  the  admiralty  to  ap- 
pear and  sue  there,  is  suable  in  that 
court;  for  it  is  a  stipulation  in  na* 
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tore  of  bail  at  eommon  law.    Bat 
MrJiere  there  are  13  part'owners  of  a 
sUp;  an/  one  of  them  refused  to  let 
her  go  to  sea,  whereupon  a  stipula- 
tioD  was  taken  for  the  share  of  tlie 
putj  refusing,  and  al'terwards  the 
sidp  went  her  voyage;   and  this 
stipulation   being  put     in    suit  in 
the  eourt,  a  prohibition  was  grant- 
ed because  the  building  the  ship  and 
the  eharter-party  were  at  land. 

Acyudged,  that  where  a  master  pawns 
the  ship  at  sea  the  admiralty  hath 
a  jurifidietion;  and  noUij  he  may 
pawn  to  relieye  the  ship  in  extrem- 
ity, for  he,  being  constituted  master 
of  the  ship,  hath  implicitly  a  power 
to  preserve  it  in  cases  of  danger : 
but  he  cannot  pawn  it  for  his  own 
debt,  because   he  hath   neither  a 
property  or  a  power  for  that  pur- 
pose ;  and  if  the  admiralty  should 
confirm  an  hypothecation  of  that 
nature,  a  prohibition  shall  be  grant- 
ed.   If  a  man  eive  bond  at  sea  for 
debt  contractea  at  land^  the  admi- 
ralty hare  no  jurisdiction ;  for  one 
thii^  must  not  only  he  done  at  sea, 
hut  the  whole  must  concur  to  give 
them  jurisdiction:  so  if  a  debt  is 
eontracrted  at  sea,  and  a  bond  given 
for  that  debt  at  land ;  so  if  there  be 
a  contract  at  land  and  a  breach  at 
sea ;  in  these  and  the  like  cases  the 
common   law  shall    be  preferred. 
The  X!lng  v.  Perry,    8  SaUc.  23. 

8*  The  master  of  a  ship  cannot  sue 
in  the  Admiralty  for  his  wages  on 
a  contract  made  on  shore. 

Nor  if  he  dies  on  the  voyage  can  his 
personal  representatives. 

The  courts  have  a  discretionary  pow- 
er of  granting  or  refusing  prohibi- 
tions. 

The  court  will  not,  on  granting  pro- 
hibition to  a  suit  for  a  master's  wag- 
es, compel  the  owner  to  give  bau, 
nnless  by  consent,  and  where  there 
are  no  Suitable  circumstances  in 
the  owner's  favour.  Clay  v,  Snd- 
gnrve.  i  In  Raymond^  576.  i 
Salk.  33. 

4.  The  mate  of  a  ship  may  sue  in 
the  Admiralty  for  wages,  on  a  eon- 


tract  made  on  land.  BaUey  v. 
Grant.  1  L.  Jiatpiu  632.  Jbalk\ 
33. 

5.  liut  if  the  mate  becomes  master,  he 
can  only  sue  in  the  AdmimKy  lor 
his  wages  as  mate.  MeaU  v.  vhap- 
mciiu    ^Sir.  V)<s:. 

6.  If  the  master  of  a  captured  vesssel 
agrees  for  her  ransom,  and  gives 
himself  up  as  a  hostage,  and  the 
owners  neglect  to  pay  the  money,  he 
may  proceed  against  the  ship  in  the 
Aamiralty  for  his  redemption.  H  il' 
son  V.  liiid.     i  L.  kayitu  22. 

7.  One  mariner  alone  way  sue  in  the 
Admij  ally  for  \\age8  on  a  contract 
made  on  land.  Hook  v.  Moreton* 
1  L.  kaynu  397. 

8.  A  pilot  is  a  mariner,  but  cannot 
sue  in  the  Admiralty  if  his  work 
be  done  within  the  body  of  a  coun* 
ty.     Itoss  V.    Walker.     2.   HUsi 

264. 

9.  beamen  hired  to  fit  ont  a  ship  for 
sea,  and  go  a  voyage  in  her,  maj 
sue  in  the  Admiralty  for  the  wages 
they  earn  in  httiiig  her  out,  tliough 
she  does  not  proceed  upon  the  voyage. 
8o,  for  their  wages,  though  they 
were  not  hired  by  the  owner,  if  he 
permit  them  to  go  on  board,  ffelk 
V.  Osnutn.    2  L.  Maym.  1044. 

10.  Where  the  contract  is  under  seal, 
mariners  cannot  sue  in  the  Admiral- 
ty. JJay  *§•  another  v.  8earle.  2 
atr.  968. 

11.  Wages  due  to  mariners  by  parol 
after  the  usual  manner,  suable  in 
the  Admiralty.  MUerj  if  by  deed 
or  special  agreement.  C^y  w. 
Child  and  JStnr.  1  8aUc.  31.  Bewns 
V.  Parre.    2  L.  Raynumd^  1206. 

12.  Ship  carpenter  may  sue  on  the 
Admiralty  for  wages.  fVheder  v. 
Thompson.    2  8tr.  707. 

13.  In  the  Admiralty  principal  de- 
fendant died  before  sentence,  and 
they  proceeded  upon  the  stipulation 
against  the  sureties  and  prohibition 
prayed.  Queere,  BeUes  v.  Hancock. 
1  JMk.  33. 

14.  Oil  the  hypothecation  of  the  mas- 
ter, the  ship  is  suable  in  the  Admi- 
ralty, but  not  the  owners.    Johnson 
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V.  ShiffViu  X  SaOc.  80.  2  L.  Baym. 
9S2. 
id.  Where  there  are  several  part 
owners  of  a  ship,  the  owners  of  the 
less  shares  may  arrest  the  ship  iu 
the  Admiralty,  and  compel  a  seeuri- 
ty  to  be  given  by  the  others  before 
they  shall  be  permitted  to  navigstte 
oat*  of  port  (histon  v.  Bebderu  i 
WUs.  101. 

16.  The  judge  of  a  Court  of  Admiral- 
ty in  the  Fiantations  may  grant  a 
eertifieate  that  there  was  probable 
eause  for  the  seizure  of  a  snip  as  a 
smuggler,  after  the  sentence.  8ul' 
Iwan   ▼•   Montague.      2  Douglas^ 

106. 
6ueh  certificate  may  be  granted  by 
the  judee  of  an  appellate  Court  of 
Adminuty.    Ibid. 

17.  If  the  owner  of  a  ship  charge  her 
for  repairs  done  in  England^  by  an 
instrument  under  seal,  stated  to  be 
by  way  of  bottomiy,  upon  which 
she  is  afterwards  seized  by  admiral- 
ty process,  and  decreed  to  be  sold  to 
«atisfy  the  demand,  and  no  appeal 
is  maide  from  that  sentence,  but  be- 
tween the  seizure  and  decree  a  writ 
of  execution  issues  against  the  own- 
er at  the  suit  ot  another  creditor, 
the  sheriflf  cannot  take  the  vessel 
under  this  writ ;  nor  can  he  main- 
tain trover  against  the  officer  in 
possession  by  the  warrant  of  the 
court  of  Admiralty.  Ladbroke  v. 
Chrkkett.    2  Tarm  Rep.  649. 

18.  Where  the  Court  of  Admiralty 
have  given  a  sentence,  it  shall  be 
taken  that  they  had  jurisdiction, 
unless  the  contrary  appear  on  the 
fluse  of  it    2  Term  Sep.  640. 

19.  Whether  the  Admiralty  have  or 
have  not  jurisdiction  depends  upon 
the  subject-matter.  Menetane  v.  Gib- 
bom.    3  Term  Sep.  267. 

20.  Therefore  they  may  take  cogniz- 
ance of  an  hypothecation  bond  giv- 
en in  the  course  of  a  voyage,  thoueh 
it  be  executed  on  land,  and  under 
seal.    3  Term  Rep,  267. 

21.  The  Admiralty  Court  has  juris- 
diction over  the  question  of  freight, 
claimed  by  a  neutral  master  against 


the  captor,  who  has  taken  the 
goods  as  prize.  Smart  v«  Wolff.  .3 
Term  Rep.  328. 

22.  And  a  monition  having  issued,  af- 
ter the  goods  were  condemned  and 
decreed  to  be  delivered  to  the  cap« 
tors,  at  the  suit  of  such  master 
against  the  plaintiffs  as  owners  or 
agentsqftiuf  prize  goods  Ui  bring  in- 
to court  the  produce  remaining  in 
their  hands  to  answer  the  freigLt, 
the  Court  of  B.  B.  refused  a  prohi- 
bition ;  though  no  fide  jussory  cau- 
tion had  been  taken  before  the  goo^ 
were  delivered  to  the  captor,  but 
the  question  of  freight  had  been  re- 
served  by  the  terms  of  the  decree 
for  future  consideration.  3  Term 
Rep.  323. 

23.  if  the  leeal  property  in  the  goods 
had  been  lutered  by  a  sale  in  mark- 
et overt,  whether  that  would  have 
varied  the  case.  ^.  P  3  Term  Rep. 
342,  348. 

24.  The  fide-jussory  caution  is  only 
an  aceumulative  remedy,  the  better 
to  enable  that  court  to  pursue  the 
property ;  but  it  does  not  supersede 
the  jurisdiction  in  rem.  3  Term 
Rep.  342,  346. 

2d.  The  Admiralty  have  no  jurisdic- 
tion in  a  case  where  a  vessel  is  in- 
jured in  the  Thames,  tcitkin  the  body 
of  a  county.  VeUhasen  ir.  Ormsley. 
3  Term  Rep.  9X5. 

26.  Kit  appear  that  the  Court  of  Ad- 
miralty is  proceeding  in  a  question 
over  which  it  has  no  jurisdiction,  a 
court  of  common  law  will  grant  a 
prohibition,  without  imposing  any 
terms  on  the  party  applying  for  it 
3  Term  Rep.  Bid. 

27.  An  appointment  by  the  Lords  of 
the  Admiralty  of  a  captain  in  the 
navy  to  be  second  commander  on 
board  a  King's  ship  is  valid  by 
their  general  authoritv  to  appoint 
what  (%cers  they  thinx  proper  for 
the  service,  although  another  was 
appointed  to  the  first  command  on 
board  the  same  ship,  and  notice  is 
only  taken  of  one  captain  in  the 
book  of  regulation  for  the  navy. 
Ana  such  second  captain  is  entitled 
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fo  a  eqrtain's  share  of  prize  under  33.  The  court  <ff  the  sovecei^n  of  the 

the  kiiig^s  iroeUmatioiL      Water*  captor,  is  tlie  competent  tribunal  to 

home  T.  IB^gr.    3  Eastj  507.  decide  on  the  validity  of  captures. 

38.  The  ho9k  of  regulations  for  the  Ibid. 

saTj^Mfeiitted  by  the  Lords  Com*  33.  Prize  oourts  proceed  in  rem^  and 

BUKWKrB  of  the  Admiralty  to  the  cannot  adjudicate  on  a  prize  lying 

Eiag  in  council  in  1730,  and  ap-  in  a  foreign  port,  or  out  of  the  iu- 

|n?ed  by  his  Majesty  by  an  order  risdiction  of  the  captor,  or  his  aUy. 

ff  council,  is  only  directory  to  the  Ibid. 

Lords    Commissioners.      2   East,  34.  Courts  of  Common  lawj  though 

007.  they  cannot  enquire  into  the  direct 

29.    The  Vice-Admiralty  Court  a-  question  of  prize,  may,  in  a  que6-> 

broad  have  no  authority,  upon  the  tion  of  property,  decide,  whether 

merepetitionofthe  captain  of  a  ship  the  condemnation  or  sale  has  been 

bound  on  a  foreign  voyage,  to  de-  made  by  a  court  of  competent  au- 

eree  the  sale  of  audi  ship,  reported  thority.     Whedioright  v.  Depeyster. 

upon  survey  not  to  be  sea*worthy,  1  Johns.  Rep.  ^±. 

ar  repairable  so  as  to  ea«y  the  car-  30.  The  Delaware  is  within  the  Ad-^ 

go  to  its  place  of  destination,  but  at  miralty  Jurisdiction.    1  DaUas,  4*9. 

mn  expenee  exceedmg  the  value  of  36.  A  Court  of  Admiralty  cannot  car- 

the  ship  when  repaired.     Nor  does  i^  an  agreement  into  specific  execu- 

it  appear  that  the  master  has  any  tion,  nor  give    damages  for    the 

mrmal  authority  to  sett  the  ship  breach.    Imd. 

under  such  cireumsianees,  and  to  37.  In  what  cases  the  Admiralty  has 

rat  an  end  to  the  adventure  by  such  cognizance.    1  Dallas,  00. 

diaeretionary  act  of  his  own,  when  38,  Where  the  question  to  be  tried, 

lie  iii^;ht  in  fact  have  repaired  the  though  not  directly  a  question  of 


i       ship  and  eontiniied  the  voyage.  But  pnze,  is  yet  a  question  arising  up* 

I       supposiw  he  had  such  authority  ex*  on  the  immediate    and  necessary 

Hreised  &na  fide  in  a  ease  of  ne-  consequence  of  a  vessePs  being  tak-* 

eessity,  still  the  vessel,  subsisting  as  en  as  prize,  it  is  solely  and  exclu- 

soeh,  and  capable  of  being  used  for  sively  of  admiralty  |urisdicti6n^  and 

f       Otit  purposes  of  navigation^  and  so  an  action  will  not  lie  in  a  eonimov 

^        used  in  Ikct  after  some  repairs  on  law  court    i  Dallas,  218. 

the  spot,  can  only  be  conveyed  by  39*  Though  the  admiralty  cannot  take 

(he  captain  in  the  form  prescribed  a  recognizance,  yet  it  ean  take  a. 

hy  the  register  acts :  and  the  regis-  caution  or  stipulation  in  nature  of  a^ 

ter  of  those  acts  not  having  been  recognizance.    2Datta8,±22. 

eompUed  with,  the  sale  in  question  40.  Whether  the  federal  court  of  ap^ 

WIS  IbeM  to  transfer  no  proueity  to  peals  in  admiral^  cases,  had  jnris- 

the  vendee.     Beid  v.  iktrmf.     lO  diction  to  investigate  facts,  after  a 

Bast,  i4A.  trial  and  general  verdict  by  a  jury, 

90.  Belligereaits  cannot  establish  prize  and  to  fi^ve  a  contrary  decision, 

eiNUts  in  a  neutral  country  ;    nor  without  tlie  intervention  of  another 

ean  thev  make  any  sale  of  their  jury.    2  Dallas,  160  to  i7Q. 

prizes  there,  unleas  authorised  by  41.  The  district  courts  possess  all  the 

IreatT.     Wheelwright  v.  Depeyster.  power  of  a  court  of  admiralty,  eon* 

1  Jbnns^  Bep.  471.  sidered    as   an  instance    or  prize 

tl.  Tlie  property  in  goods  captured  court    3  Dallas,  6.  16. 109. 

eamot  be  trausfeiTed,  so  as  to  devest  43L  They  have  jurisdiction  on  a  libel 

the  ru^ht  of  the  original  owner,  un-  for  restitution  of  a  vessel  captured 

less  after  a  sentence  of  condenma-  as  prize,  and  owned  by  neutrals  and 

tion  by  a  court  of  competent  juris-  Americans.    3  Dallas,  6.  16. 

dietim.    Rid.  43.  llie  admiralty  jurisdiction  exer- 
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cised  by  the  eonsuk  of  France  in 
the  U.  States  not  being  warranted 
by  treaty,  is  not  of  right.  3  DaUaSf 
16. 

44.  What  is  a  cause  exelnsively  of  ad* 
miralty  jurisdiction  ?  3  DauaSy  19. 
32;  ^ 

40.  The  jurisdiction  of  the  court  of 
commissioners  of  appeals  in  prize 
causes^  erected  bj  Congress  before 
and  after  the  ratification  of  the  arti- 
cles of  confederation.    3  Dallas^  54t 

46.  The  district  court  has  jurisdiction 
in  the  case  of  a  libel  exhibited  to 
carry  into  execution  a  decree  of  the 
Congressional  court  of  commission- 
ers of  appeals  in  prize  causes.  3 
DaUaSy  54  to  120. 

47.  A  vessel  being  found  as  a  derelict 
on  the  high  seas,  she  was  brought 
into  port  by  an  American  citizen, 
and  being  claimed,  it  was  adjudged, 
that  the  district  court  has  jurisdic- 
tion on  the  subject  of  salvage  ;  and 
consequently  to  determine  to  whom 
the  residue  of  the  property  ought 
to  be  delivered.  8  Ballas,  188  to 
198. 

48.  The  admiralty  courts  of  the  Unit- 
ed States  have  jurisdiction  in  eases 
of  salvage  where  all  the  parties  are 
aliens,  if  the  jurisdiction  be  not  ob- 
jected to.     2  Cranchj  264. 

49.  The  question  of  forfeiture  of  a 
vessel  under  the  act  of  Congress  a- 
gainst  the  slave  trade,  is  of  admi- 
ralty and  maritime  jurisdiction.  U- 
niied  States  v.  Schooner  Sally.  2 
Cranchj  406. 

00.  The  district  courts  of  the  United 
States  are  courts  of  prize  ;  and 
have  power  to  carry  into  effect  the 
sentences  of  the  old  continental 
courts  of  appeal  in  prize  causes. 
Jemnir^  v.  Carson.    4  Cranchj  2. 

01.  In  all  proceedings  in  re/ii,  the 
court  has  a  right  to  order  the  thing 
to  be  taken  into  the  custody  of  the 
law :  and  it  is  presumed  to  lie  in 
the  custody  of  the  law  unless  the 
contrary  appears.    Ibid. 

62,  The  thing  does  not  follow  the  ap« 
peal  into  the  superior  court ;    but 


remains  in  the  court  below;  which 
has  a  right  to  order  it  to  be  sold,  if 
perishable,  notwithstanding  the  iqp- 
peal.    Ihid, 

03.  Ifa  court  cannot,  consistently  with 
the  law  of  nations,  exercise  the  ju- 
risdiction it  has  assumed,  its  sen- 
tence is  to  be  disregarded.  Bose  v. 
ffvnely.    4  Cranch,  241. 

04.  Every  sentence  of  condemnation 
by  a  competent  court,  having  juris^ 
diction  over  the  subject  matter  of  its; 
judgment,  is  conclusive  as  to  the  ti- 
tle claimed  under  it    Ibid. 

00.  A  seizure  of  &  foreign  vessel  be- 
yond the  limits  of  the  territorial  ju- 
risdiction, for  breach  of  a  munici- 
pal regulation,  is  not  warranted  by 
the  law  of  nations,  and  cannot  give 
jurisdiction  to  the  courts  of  the  of- 
fended country ;  especially  if  th» 
property  seized  be  never  carried 
within  its  territorial  jurisdiction. 
4  Cranch,  242. 

06.  Queere,  whether  &  French  court 
can,,  consistently  with  the  law  of 
nations  and  the  treaty,  condemn  A- 
merican  property,  never  carried  in- 
to the  dominions  of  France,  and 
while  lyins  in  a  port  of  the  United 
States.     lb.  243. 

07.  An  American  vessel  seized  by  the 
French  for  breach  of  a  municipal 
law  of  FrancCf  and  carried  into  a 
Spanish  port,  may,  while lyingtherej 
be  lawfully  condenmed  by  SiPrench 
tribunal  sitting  in  a  French  port. 
Hudson   v.    Chtestier.      4  Cranchj 

293. 

08.  The  possession  of  the- sovereign  of 
the  captors  give»  jurisdiction  to  his 
courts.    lb.  294. 

09.  The  possession  of  the  captors  in  a 
neutral  porty  is  the  possession  of 
their  sovereign.    Ibid. 

60.  If  the  possession  be  lost  by  recap- 
ture, or  escape^  or  volun^try  cfts- 
charge,  the  courts  of  the  captor  lose 
the  jurisdiction  which  they  had  ac- 
ouired  by  (he  seizure.  Hudson  v. 
uuestier.    4  Crrmch,  294. 

61.  No  foreign  court  can  question  Hhe 
correctness  of  the  sentence,  unless 
the  court  piissing  the  sentence,  loses 
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Its  jtfrisdtefionbjr  some  eirenmstaiiee 
wkieli  tiK  law  of  nations  can  notice. 

S2.  Aff  «eiznres  under  latrs  of  im« 
fustf  navigation  or  trade  of  the  U-' 
aited  States^  where  the  seizures  are 
JBade  on  waters  navigable  from  the 
sea  by  vessels  of  ten  or  more  tons 
borthen,  are  civil  causes  of  admiral^ 
ty  tttid  maritime  Jurisdiction,  and 
Are  to  be  tried  laitkovt  a  jury.     U^ 
uited  States  t.  Schooner  Bdsei/  8[ 
Charlotte.    ^  Cranchy4^. 
63.  ^lere^  whether  the  claimant's  an- 
swer to  the  libel  onght  not  always 
to  be  npon  oath,  if  reqaired ;    ancT 
whether  he  is  not  bounj  to  submit 
to  answer  interrogatories  upon  oath, 
viva  voce,  in  open  court?   ^  Cranchf 

tfl*.  ^Mre,  whether,  on  the  trial  of  a 
Vessel  without  a  jury,  according  to 
the  eourse  of  the  admiralty,  for 
trading  to  Bt.  Domingo  contrary  to 
law,  evidence  may  not  be  heard  by 
the  judge,  that  other  vessels  be^* 
longing  to  the  same  oHner,  were  at 
the  same  prohibited  port,  at  the 
same  time  ;  as  a  circumstance  tend- 
ing to  discredit  the  evidence  of  dis^^ 
tress  set  np  as  an  excuse  for  going 
to  such  prohibited  port  ?  4  Cranchf 
44*. 

65.  The  question  whether  tt  ^eizurd 
for  violation  of  a  law  of  the  United 
States  is  of  admiralty  or  common 
law  jurisdiction,  is  to  be  decided  by 
the  plaee  ^f  seizure^  not  by  the  place 
of  the  offence.  United  States  v. 
Schooner  Betsey  dnd  Charlotte.  4 
Cranck,  452. 

A6.  A  eourt  of  admiralty  acls  wholly 
in  rem.  ^lere?  Appzndix.  4 
Cranch,  513. 

67.  ^itere,  whether  the  jurisdiction  of 
a  court  of  admiralty  depends  upon 
1 U  possetsionof  the  thing ?  4  Crunch, 
513. 

68.  A  sentence  of  condemnation  is  ne- 
cessary to  deyest  the  property,  4 
Cranch,  «14. 

69.  The  continental  court  of  appeals 
in  prize  causes,  had  Uie  power  to 
revise  and  correct  the  sentences  of 

5 


the  state  eonr^  of  a^ii*altj.  Z7- 
nited  States  v.  Judge  Peters.  5 
Crunch,  115, 

70.  No  sentence  of  condemnation  cav 
be  affirmed,  if  the  law,  under  which 
the  forfeiture  accrued,  has  expii*edy 
although  a  condemnation  and  sale 
may  have  taken  place,  and  the! 
money  paid  over  to  ^e  United 
States  before  the  expiration  of  the 
law.  This  court,  in  reversing  the 
sentence,  will  not  order  the  money 
io  be  repaid,  but  will  award  resti-^ 
tiiion  or  the  property,  as  if  no  sale 
had  been  made.  Schooner  Bnclvd 
V.  United  States.    6  Crunch^  320. 

*fi.  In  what  cases  appeals  from  the 
admiralty  to  the  high  eoart  of  er- 
iH>r8  and  appeals  are  regular.  1 
Dallas,  95. 

f2.  Under  what  circumstances  the 
court  of  admiralty  will  grant  or  re- 
fuse a  rehearing.     2  Dallas,  19, 

41. 

73.  Though  a  marineir,  who  is  once 
shipped  on  board,  and  is  dismissed 
by  the  captain,  without  fault,  be- 
fore the  voyage  is, ended,  is  entitled 
to  his  stipulated  wages,  for  the, 
whole  voyage ;  yet  the  residue  of 
the  crew  can  only  claim  to  the  ex- 
tent of  their  contract,  though  their 
risk  and  labor  becomes  greater,  2 
Dallas,  39. 

f4f.  Limitation  of  appeals'.'    2  Dallas, 

41. 

75.  What  irregularities  a;fe  insuffi- 
cient  for  setting  aside  a  decree  and 
rehearing  the  cause.  2  Dallas,4fi,2^ 

76.  It  is  not  material  to  %vhom  a  tra- 
der's national  allegiance  is  due,  if 
he  is  settled  under  another  sove-* 
reign,  enjoying  the  privileges  and 
subject  to  the  inconveniences  of  the 
plaee  where  lie'  resides.     2  Dallas, 

43. 

77.  How  far  tlie  judgment  of  a  foreign 
court  is  binding  here.  2  Dallas,  51, 
194,  5.  231,  2.  273. 

78.  Under  what  circumstances  a  court 
of  common  law  will  takejurisdi^ 
tion  of  a  cause,  originally  arising 
on  the  sea.     2  Dallas,  «l,  160, 174. 

79.  Whether  an  action  can  be  main-* 
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tained  at  common  law  against  a 

^'udge  of  the  admiralty,  for  money 
odeed  in  his  oourt,  in  eonsequenee 
of  nis  own  decree,  which  was  re* 
versed  on  appeal.  2  Dallas^  160  to 
±70. 

80.  What  shall  be  deemed  a  voyage, 
and  in  what  ease  mariners  shall  be 
entitled  to  wa^es,  though  the  vesisel 
is  lost.     2  DMas^  170. 

81.  The  proceedings  of  a  conrt  of  ad- 
miralty being  in  rem,  the  death  of 


\ 


will  consider  it  as  sufficiently  ater« 
'  red  that  such  a  seizure  was  made 
upon  waters  navigable  from  the  sea 
by  vessels  of  ten  or  more  tons  boT'* 
then.      U.  States  v.  Schooner  Bet- 
sey and  Charlotte.    4  Cranch,  4417, 
90.  In    admiralty  cases,  an  appeal 
suspends  the  sentence  altogether  ; 
and  the  cause  is  to  be  heard  in  the 
appellate   court  as  if  no  sentence 
had  been  pronounced.     Yeaton  ef» 
oL  V.  United  States.^  Cranch,  381. 
one  of  the  parties,  before  the  iudg-    91.  If  the  law,  under  which  the  sen- 
ment  rendered  on  appeal,  will  not        tence    of  condemnation  was    pro* 


abate   the  suit,  or  avoid  the  judg- 
ment.   3  Dallas,  80, 101. 

82.  An  appeal  itself  suspends  the  de- 
cree of  the  inferior  court :  but  a 
writ  of  inhibition  is  necessary  to 
bring  the  inferior  court  into  con- 
tempt, in  case  of  disobedience.  3 
Dallas,  87,  118. 

83.  The  want  of  a  monition  to  appear, 
is  cured  by  actual  appearance.  3 
Dallas,  87. 

84f.  An  information  for  exporting  &t 
arms  and  ammunition,  contrary  to 
the  act  of  Congress,  is  a  cause  of 
admiralty  and  maritime  jurisdic- 
tion: it  is  ako  a  civil  cause,  being 
a  process  iu  the  nature  of  a  libel,  in 
rein.    3  Dallas  297  to  301. 

65.  It  follows  of  course  that  no  jury  is 
necessary,  as  it  is  a  (Itivil  cause; 
and  that  an  appeal  lies  from  the 


nounced,  expire  after  sentence 
in  the  court  below,  and  before 
final  sentence  in  the  appellate  court, 
no  sentence  of  condemnation  can  be 
pronounced,  unless  some  special  pro- 
vision be  made,  for  that  purpose,  by 
statute.  Ibid. 
92.  The  jurisdiction  of  the^  French 
courts  as  to  seizures,  is  not  confined 
to  seizures  made  within  two  leag*ue9 
of  the  coast.  Hudson  v.  CrueSier. 
6  Cranch,  28i. 

n.  Frizes. 

1.  The  jurisdiction  over  all  matters 
of  prize,  and  every  thing  conse- 
quential to  a  capture  as  prize  be- 
longs exclusively  to  the  court  of  ad- 
miralty. Le  Caux  v.  Eden.  594. 
lAndo  V.  Rodney.  2  Douglas,  613. 


district  to  the  circuit  court,  as  it  is    The  court  of  prize  in  the  admiralty  is 


a  cause  of  admiralty  and  maritime 
jurisdiction.     3  DaUas,  301. 

86.  The  supreme  court  of  the  United 
States,  in  cases  of  appeaU  and  on 
writs  of  error,  are  limited  to  the 
statement  of  facts  made  in  the  court 
below.  TaUfoty.  Seeinan  1  Cranch, 
38. 

87.  The  practice  of  the  district  courts 
of  the  United  States  as  courts  of  ad- 
miralty, i^  not  regulated  by  law. 
Jennings  v.  Carson.    4-  Cranch,  24f. 

88.  A  vessol  libelled  is  always  in  pos- 
session of  the  law.    Ibid. 

89.  If  the  liljel  aver  the  Vessel  to  be 
of  more  than  ten  tons  burthen,  and 
to  have  arrived  at  a  certain  port 
from  the  West  Indies,  and  that  she 
Was  seized  in  such  port,  the  court 


a  different  jurisdiction  from  the  or- 
dinary court  of  admiralty,  called 
the  instance  court,  and  is  governed 
by  different  rules.    Ibid.  614. 

2.  Whether  questions  on  ransoms  do 
not  belong  exclusivelv  to  the  prize 
court,  Comu  V.  Blackbwme.  2 
Douglas,  649. 

3.  A  captor  of  prize  assigns  his  share 
therein  before  condemnation,  and 
held  that  he  could  legally  do  it. 
M/rrough  v.  Comyns.  1  fftls. 
211. 

4.  The  Court  of  Admiralty  has  ex- 
clusive jurisdiction  over  questions 
of  prize  and  their  consequences. 
{OMter  diet.)    3  Term  Bep.  344. 

5.  During  a  ^ar  with  the  States- 
General,  a  squadron  of  the  king^s 
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ships  bavii^  a  detaeliinent  of  tbe 
kio^B  tnwfs  on  board,  were  sent  to 
attack  «  fettlement  belongiDg  to  tbe 
^en^^  and  seeret  instruetious  were 
giTieii  by  bis  Majesty,  to  tbe  eom- 
flimfers  in  ebief,  tiiat  all  the  booty 
rkich  should  be  gamed  by  the  joint 
faeratian  of  the  aniiy  and  navy  at 
me  attack  of  the  settlemerdy  should  be 
ihnded  into  two  shares^  between  the 
land  and  sea  forces.     Tbe  attack 
was  not  made,  but  tbe  squadron, 
ichile  the  troops  voere  on  boards  took 
as  prize  a  sbip  and  eargo  belonging 
to  tbe  enemy,  in  an  open^  unfortijltd 
hay^  ai  a  distance  from  tbe  destined 
object  of  attack.    Tbis  sbin  and 
cargo  beings  condemned  as  lawful 
prize,  tiie  prodace  was  to  be  distrib^ 
uted  according  to  the  provisions  of 
the  prize  act,  21  6.  3.  c.  15.     Tbe 
Court  of  Common  Pleas  lield  tbat 
under  that  act  a  legal  right  .was 
vested  in  the   officers  and  crews  of 
tbe   squadron,  to  their  respective 
sYiares,  on  the  condemnation ;    and 
the  Lords  Commissioners  of  appeals 
from  the  Admiralty  having;  issued 
a   monition  to  the  prize  a^iit,  to 
brings  in  tbe  proceeds  which  were  in 
bis  hands,  a,pr(Mbition  was  granted 
to  that  Court  by  the  Court  of  C.  P. 
because  they  considered  the  moni- 
tion as   cordrary^  to  the  legal  vested 
right.     Hotne  v.  Earl  Camden  ^  at, 
i  /{.  Black.  476. 

.    But  this  iud^ent  was  reversed 
on  a  writ  of  error  to  the  court  of  K. 
B.  w  ho  refused  to  errant  the  prohibi- 
tion, on  the  ground  that  the  prize 
courts  and  courts  of  lords  commis- 
sioners of  appeals  have  tlie  sole  and 
exclusive  jurisdiction  over  the  ques- 
tion of  prize  or  no  prize,  and  who 
are   the    captors,    notwithstanding 
any  of  the  prize  acts;    and  that  if 
they     pronounce    a    sentence    of 
condemnation,       adjudging       also 
who  are  the  captors,    the    courts 
of  common  law  cannot  examine  the 
justice  or  propriety  of  it ;     even 
though  perhaps  they  would  have 
put  a  different  construction  on  the 
prize  acts.     And  Ibe  same  courts 


have  power  to  enforce  their  decrees. 
4  Term  Rep.  382. 
Tbis  judgment  of  the  court  of  K.  B. 
was  c^rmed  in  J)om.  Proc.  22 
June  ±7^5.  2  £{.  Black.  533  :  and 
see  6  FarL  Coses,  8vo.  203. 

7.  It  is  concluded  therefore  that  no 
right  is  vested,  by  any  of  tbe  prize 

.  acts,  in  tbe  captors  of  an  enemy'9 
sbip  and  cai^  in  war,  before  the 
ultimate  adjudication  of  the  courts 
of  prize.  And  that  consequently, 
the  issuing  a  nMuition  to  tbe  prize 
agents  by  the  court  of  commission- 
ers of  appeals  in  prize  causes,  to 
bring  in  the  proceeds  of  a  ship  and 
cargo  which  have  been  sold  aher  a 
sentence  of  condemnation  as  lawful 
prize,  but  from  which  sentence  there 
IS  an  appeal,  (on  a  subject  distinct 
from  the  question,  whether  prize  or 
not,  which  is  not  disputed),  is  not  a 
ground  for  a  prohibition  to  that 
court :  for  tbe  monition  neither  in- 
terferes with,  nor  defeats  any  vested 
rights.     2  U.  Black.  533. 

8.  A  prize  act  directs,  that  where 
ships,  &c.  are  taken  from  tlie  ene- 
my and  condemued  as  lawful  prize 

.  in  a  court  of  admiralty,  and  the 
sentence  of  condemnation  appealed 
fi*om,  ^  execution  of  any  sentenea 
so  appealed  from  as  aforesaid, 
siiouid  not  be  suspended  by  reason 
of  such  appeal,  in  case  the  party  or 
parties  appellate  should  give  suffix 
cient  security,  to  be  approved  of  by 
the  court  in  which  such  sentence 
should  be  given,  to  restore  the  ship 
&c.  concerning  which  such  sentence 
should  be  pronounced,  or  the  full 
value  Hiereofj  to  the  appellant  or 
appellants,  in  case  the  sentence  so 
appealed  from  should  be  reversed.'* 
Though  a  security  taken  in  a  court 
of  vice-admiralty,  by  virtue  of  this 
section  of  the  act,  is  in  the  form  of 
an  acknowledgenumt  of  a  debt  to  the 
kivgn  yet  not  being  in  a  court  of  re- 
cord, it  is  not  strictly  a  rccf>n*wiz- 
ance,  but  operates  as  a  stipulation 
by  the  parties  to  abide  the  decision 
of  the  court  of  appeals.  Neit  her  is 
the  court  of  appeals   bound  by  i]xi^ 
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^tidn  to  interpret  &e  words  ^  f\iU  law ;   a  good  title,  and  conclurive 

-value"  by  any  definite  measure,  bat  upon  all  mankiiid)  except  the  right 

tiiey  haTe  a  discretionary  power  of  owner.    Ihid. 

declaring  what  is  the  full  vakie^  17.  }f  a  ship  and  cargo  were  ori^nal- 

and  a  power  to  enforce    payment  ly  peutraf  property,   fi  capture  and 


from  the  sureties^  of  what  they  de- 
clare to  be  the  full  value.  Ih^ymer  ^ 
«/.  V.  Atkins  «y  aL  1  Jl.  Black.  164. 

The  judgment  in  this  case  was  affirm- 
ed by  the  court  of  K.  B.  on  a  writ 
of  error,    M.  3d,  6.  3. 

y.  in  cases  of  capture  from  enemies^ 
persons  in  other  yessels  acquire  no 
right,  merely  by  seeing  the  capture 
made,     i  lialla?,  9d. 


occupation  by  a  British  privateer, 
for  2^  hours,  did  not  change  it  into 
British  property,  so  as  to  make  it 
prize  on  a  recapture  by  an  Ameri* 
can  prirateer.  2  Dallas,  6. 
d8.  The  effect  of  (he  capitulation  of 
the  Island  of  iJoniinica,  to  protect 
property  of  residents,  or  non-resi- 
residents,  when  shipped  from  the 
Island,  and  afloat  at  sea.  2lkillas,8, 


^0.  Capture,  authorised  by  the  rights    iO.  A  subject  cannot  divest  hifnself 
of  war,  transfers  the  property  ;  but       of  the  obligation  of  a  citizen,  and 


the  rights  of  war  can  'only  take 
place  among  enemies,  and  therefore 
a  capture  can  give  qo  riglit,  unless 
the  property  captured  belongs  to  an 
enemy. '  2  DaUaSy  2. 
$±.  He  who  founds  a  claim  upon  the 
rights  of  war,  must  prove  that  peace 


wantonly  make  a  compact  with  the 
enemy  of  his  country,  stipulating  a 
neutrality  of  conduct;  but  cer- 
tainly he  may  enter  into  such  an 
engagement  by  capitulation,  if  liis 
government  is  no  longer  able  to  pro^ 
tect  him.    2  Dallas,  10, 


was  broken  by  some  national  hostil-   20.  America  was  bound  as  an  ally  of 


ity.    2  Dallas,  3. 

f.2.  Prize  i^  generally  used  as  a  tech- 
nical term  to  express  a  legal  cap- 
ture ;  and  the  ordinance  ofCon- 
gi*ess  must  be  considered  ^s  adopt- 
ing it,  in  that  sense,    2  Dallas,  4. 

^3.  But  the  municipal  laws  of  a  coun- 
try, cannot  cliailge  Ihe  law  of  na- 
tions ;  and,  by  the  law  of  nations,  a 
neutral  subject,  whose  property  has 
been  illegaily  captured,  may  pursue 
and  recover  that  property,  in  what- 
lever  country  it  is  found,  unless  a 
competent  jurisdiction  had  adjudg- 
ed it  prize.    Ibid. 

^^.  The  ordinance  of  Congress  is  a 
new  regulation  of  thej90s£  limitni, 
limiting  it  to  a  recapture  within  24} 
hours  ;  and  therefore  can   only  re- 


France,  by  the  capitulation  between 
Great  l3ritain  and  France,  for  the 
surrender  of  Dopniniea.  2  Dallas,  ±5. 

21.  The  ordinance  of  Congress,  fonnd- 
^  ed  on  the  Russian  armed  neutrality, 
declared  that  effects  belonging  to 
the  belligerent  powers  should  not 
be  captured  on  board  of  neutral  vesr 
scls  ;  and  included  effects  of  Great 
Britain.     2  Dallas,  18,  36. 

22»  On  a  capiturc  and  libel  as  prize, 
the  onus  probandi  lies  on  the  cap- 
tors ;  and  what  evidence  the  law 
of  nations  admits.    2  Dallas,  22. 

23.  A  libel  by  the  crew  of  the  priva- 
teer, for  their  respective  propor- 
tions .of  a  prize,  is  the  proper  and 
regular  mpde  of  redress.    2  Dallas^ 

•    37. 


late  to  citizens  of  the  United  States.  24^.  How  distribution  of  prize-moneys 

2  Dallas^  4.  Mill  be  made,  where  the  ship's  arti- 

|.5.  Th^  legality  of  a  capture  is  al-:  cles  dp  not  provide  for  it.    Ibid. 

ways  open  for  question  and  exam-  2S.  Where   the  proceeds   of  a  prize 

ina'tion,  notwithstanding  the  length  are  in  the  marHiial's  hands,  the  par- 


pf  pessei^sion,  till  a  competent  juris- 
diction has  decided  it.  2  Dallas,  5. 
iO.  Possession  and  occ^ipation  ought, 
lipoii  a  question  of  property,  to  have 
tne  same  iiiAuenee  in  courts  of  ad- 


ties  entitled  to  it  may  either  insti- 
tute a  supplemental  libel  in  the  ad- 
miralty, or  bring  an  action  at  law 
for  money  had  and  received.  2  Ihd^ 
las,  37. 


(ilif|4ty9  &A  in  courts   of  common  2^*    Ifami^rshal  makes  distribution 
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tviUHHit  ike  orders  of  tbe  admiralty 
ooBrt,  he  dsfs  it  at  his  peril :    and 
tlie  eourt  before  iasaine  the  order, 
will  gwnf  agaiBBt  fraud  and  ijnpo- 
siiioif  bj    providing   for    latent 
thuu.    2  iJaUaSf  37,  8. 
27*  The  ri^t  of  a  privateer's  efew 
t^  eapturea  is  not  founded  on  the 
artieles  of  agreement,  but  4>n  the 
privateer's  eommisaion;    and    the 
right  eannot  be  destryed  by  the  cap- 
tain's patting  the  mariner  on  shore. 

2  Bauas^  38,  9. 

S8.  An  aetion  at  common  law  lies  for 
the  agent  of  mariners,  to  recover 
their  shares  of  pnze  money  after 
a  deeree  in  the  admiralty,  and  the 
money  was  actuallj  in  the  hands 
of  the  marshal.    2  Dallas^  174. 

£9.  The  sentence  of  a  court  of  admi-^ 
ralty,  or  of  appeals,  in  questions  of 
prize,  lands  all  the  world  as  to  ev- 
ery thing  contained  in  it.  3  Dallas^ 
86, 

30.  Cau  the  distinction  between  for- 
eign and  domestic  judgments,  the 
latter  being  conclusive,  the  former 
exaininabie,  be  applicable  to  dcr 
ereeSy  on  questions  of  prjze,  in  a 
court  of  admiralty  ?  8  IkdlaSj  88, 
103. 

11.  Where  it  is  unlawful  for  an  A- 
merican  citizen  to  cruise  in  concert 
with  a  foreign  privateer,  so  as  to 
ntiate  a  capture  as  prize.  3  Ikdf 
205,15596,7. 

32.  Immediately  on  a  capture  as 
prize,  the  captors  acquire  such  a 
right  as  no  neutral  nation  could 
justly  impugn,  or  destroy  :  what 
circumstances  will  not  constitute  an 
abandonment  of  the  prize,  to  restore 
the  interest  of  the  original  owner. 

3  llallaSj  188  to  198. 

38.  Where  the    captors    abandon  a 

firize  on  the  high  seas,  as  a  dere« 
ict,  and  she  is  brought  into  port  by 
an  American  citizen,  quere,  whether 
the  whole  property,  or  what  por- 
tion as  salvage,  should  be  decreed 
to  him  P  3  DaUas^  198. 
84.  The  owner  of  a  privateer,  captur- 
ing neutral  property,  is  notjiable 
to  a  decree  of  restitution,  x(xdes^  t|ie 


Eroperty,  or  its  proceeds,  came  to 
is  hands.    Jenniiigs  v.  Carson.     4 
Crmvchf  2. 

95.  If  the  captor  fails  to  libel  the  cap- 
tured vessel,  the  owner  may  claim 
her  in  a  court  of  admiralty.  Ibid. 
2S. 

86,  Though  Great  Britain,  after  she 
had  commenced  hostilities  against 
Holland,  declared  by  proclamation, 
tbat  Dutch  jvessels  carrying  the 
produce  or  manufactures  of  Domin- 
ica, should  be  exempt  from  capture, 
for  a  limited  time  ;  this  coula  only 
operate  against  British  captures  ; 
it  did  not  restore  the  neutrality  of 
Holland  ;  nor  prevent  the  rights  of 
war,  in  favour  of  other  nations, 
who  should  retake  a  Dutch  vessel 
from  a  British  privateer.  2 Ball,  20, 

37.  In  what  manner  the  rights  of  neu-. 
trality  may  be  forfeited.  2  Dallas^ 
34,  6,  6,  ^74. 

88-  Congress  did  not  mean  by  their 
ordinance  to  ascertain  in  what  cas-. 
es  the  rights  of  neutrality  should  be 
forfeited,  in  exclusion  of  all  other 
cases  ;  for,  the  instances  not  men- 
tioned, are  as  flagrant,  as  the  cases 
particularized.    2  Dallas^  34. 

39.  A  prize  schooner,  in  a  perishing 
condition,  ordered  to  be  sold,  on  mo- 
tion of  the  appellant  beibre  the  ap- 
pearance of  the  appellee.  2  Ball.  40. 

40.  A  vessel  captured  after  the  pre- 
liminary articles  of  peace,  cannot 
be  condemned.    Ibid. 

41*  Capture  of  a  vessel  from  a  belliger- 
ent power,  by  an  American  citizen, 
under  a  foreign  commission,  though 
he  sets  up  an  act  ef  expatriation,  is 
unlawful,  and  the  court  will  decree 
restitution.    3  Batlas^  133  to  169. 

42.  Though  a  French  prize  could  not 
be  regularly  attachea  (before  con- 
demnation) in  an  American  port,  if 
the  captor,  who  had  power  to  sell 
the  prize,  agrees  that  it  shall  be 
sold,  and  the  proceeds  abide  the  is- 
sue of  the  suit,  the  irregularity  is 
obviated.    3  Ballas,  333, 4,  S. 

43.  A  final  condemnation  in  an  infe- 
rior court  of  admiralty,  where  a 
right  of  appeal  exists,  and  has  been 
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'  claimed)  is  not  a  dejimtive  condem- 
natioDy  within  the  meaning  of  the 
4th  article  of  the  convention  with 
France,  signed  September  30, 1800. 
J7.  Abates  V.  Peggy.   1  Cranch.  103, 

^.  The  act  of  ytu  Februai-y,  1799, 
did  not  authorize  the  seizure  upon 
the  high  seas  of  any  vessel  sailing 
from  a  French  port  Little  v.  Bar- 
rejiie.   2  Cmnck,  170. 

4i5.  The  right  of  a  nation  to  seize  ves- 
sels attempting  an  illicit  trade,  is 

.  not  confined  to  their  harbors,  or  to 
the  range  of  their  batteries.  Church 
T.  HiMmi,    2  Cranchy  187. 

46.  If  the  property  ordered  to  be  res- 
tored, be  sold,  interest  is  not  to  be 
paid.  Himely  v.  Rose.      5  d'arichj 

SIS. 

m.  LiahilUif  of  J^Iaster  and  Owners, 

1.  The  owners  of  Letters  of  Marque 
are  responsible  for  injuries  commit- 
ted on  the  high  seas,  by  the  com- 
manders sent  out  by  them ;  at  least 
to  the  value  of  the  vessels.  1  Dal- 
las. ^5. 

2.  The  master  of  a  ship  is  answera- 
ble over  to  his  owners,  where  they 
have  been  obliged  to  pay  a  third 
person  for  damages  sustained  by  his 
misconduct;  but  the  court,  under 
favourable  circumstances,  may  re- 
duce the  quantum  of  damage's  be- 
low what  the  owners  have  paid.  1 
1  Dallas,  180. 

3.  It  is  a  wrong  position,  that  a  mas- 
ter of  a  ship  is  not  answerable  for 
error  in  judgment,  but  only  for  a 
fault  of  the  heart,  in  civil  matters. 
1  Dallas,  180. 

4.  What  is  a  sufficient  probable  cause 
for  seizing  and  bringing  a  neutral 
vessel  int«  port  for  further  examin- 
ation and  adjudication.    3  Dallas, 

333,  4. 

B,  The  right  of  seizing  and  bringing 
in  a  vessel  for  further  examination, 
does  not  authorize,  or  excuse,  any 
spoliation,  or  damage,  done  to  tJie 
property ;  but  the  captors  proceed 
at  their  perril,  and  are  liable  for 
All  the  consequent  injury  and  loss* 
^  Dallas^  333,  4. 


6.  The  owners  of  a  privat($er  are  re« 
sponsible  for  the  conduct  of  their  a- 

.  gents,  the  oifieers  and  crew,  to  all 
the  world ;  and  the  measure  of  such 
responsibility  is  the  full  value  of 
the  property  injured  or  destroyed. 
3  DaUusy  333,  4,  5. 

7.  An  American  vessel  sold  in  a 
Danish  island  to  a  person  who  was 
bom  in  the  United  States,  but  who 
had  bona  fide  become  a  burgher  of 
that  island,  and  sailing  from  thence 
to  a  French  island  in  June  1800, 
with  a  new  careo  purchased  by  her 
new  owner,  and  under  the  Danish 
fiag,.  was  not  liable  to  seizure  under 
the  non-intercourse  law  of  37th  Feb- 
ruary, 1800.  Murray  v.  Charming 
Betsey.    2  Cranch,  64. 

8.  If  there  was  no  reasonable  ground 
of  suspicion  that  the  vessel  waa 
trading  contrary  to  law,  the  com- 
mander of  a  United  States  ship  of 
war,  who  seizes  and  sends  her  in,  is 
liable  for  damages.    Ibid, 

9.  The  report  of  assessors  appointed 
by  the  court  of  admiralty  to  assess 
damages,  ought  to  state  the  princi- 
ples on  which  it  is  founded,  and  not 
a  ^ross  sum  without  explanatiou. 
2  Crunch,  64. 

What  degree  of  arming  constiutes  as 
armed  vessel.    Ibid. 

10.  The  instructions  of  the  President 
of  the  United  States  to  a  command- 
ing ofticcr  of  a  United  States  ship 
of  war,  if  not  warranted  by  law, 
will  not  justify  the  officer.  Little 
V.  Barreme.    2  Crunch,  170. 


IV.  Salvage. 


1.  SalTage  allowed  to  a  ship  of  war 
of  the  United  States  for  the  recap- 
ture of  a  Hamburgh  vessel  out  of 
the  hands  of  the  French  {France 
and  Hamburgh  being  tieutral  to  each 


other)  on  the  ground  that  she  was 
in  danger  of  condemnation  under 
the  French  arret  of  18th  Januarif^ 
1798.  Talbot  V.  Seeman.  1  Cranchj 
1. 
2.  To  support  a  demand  for  salvage, 
the  recapture  must  be  Imrful,  ana  a 
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meritorious  ieiriee  most  be  render* 
ed.    1  Cnmeh,  28. 
PrMth  case  is  suffieient  to  render 

the  reetptnre  lawful.    IMd,  31. 
8.    Wbtn  the  amount  of  Bdvage  is 
wt  /cgulated  by  positive  law,  it 
mmt  be  determined  by  principles  of 
jfiieral  law. '   1  Crancn  44. 
i.   To  entitle  to  salvage,  in  cases  of 
recapture,  it  is  not  necessary  that 
the  means  used,  should  be  with  that 
sole  view.     1  Cranch^  36,  41. 

8.  The  rule  that  salvage  is  not  due 
ibr  the  recapture  of  a  neutral,  is 
founded  on  the  fact^  that  no  benefit 
has  been  eonfcired.    1  Cranchj  37. 

6.  To  entitle  to  salvage,  it  is  not 
neeessary  thai  the  destruction  of  the 
thine  would  have  been  inevitable^ 
but  lor  the  means  used  to  save  it ; 
but  the  danger  must  be  real  and  im- 
minent,   i  Cranck,  42, 43. 

7.  Salvage  does  not  imply  a  contntct. 
Ibid. 

$,  One  third  of  the  gross  value  of 
ship  and  cargo  given  for  salvage. 
Mason  et  al.  v.  Ship  Blairgau.  2 
Cranchj  2iO. 

9.  One  third  of  the  salvage  decreed 
to  the  owners  of  the  saving  ship  and 
earao.    Tbid, 

10.  If  a  vessel  in  distress  is  abandon- 
ed at  sea  by  the  master  and  all  the 
crew,  e:xcept  one  man,  who  is  left 
either  by  design  or  accident,  he  is 
discharged  from  his  contract  as 
marriner  of  that  vessel,  and  entitle<l 
to  salvage.  Masanetal.Y.Blaireau, 
2  Crunchj  268. 

11.  If  apprentices  are  salvors,  their 
masters  are  not  entitled  to  their 
share  of  the  salvage,  but  it  shall  be 
paid  to  tlie  apprentices  themselves. 
e  Cranchj  240 

V.  Evidence,  ^c. 

1.  An  instrnment  taken  in  the  admi- 
ralty, though  void  as  a  stipulation, 
may  be  good  as  a  contract,  and  an 
action  of  debt  or  of  special  assump- 
sit, may  be  maintained  on  it.  2 
Dallas,  122,  3. 

2.  Prohibition  to  the  district  court  in 


the  ease  of  a  libel  for  damages  onr 
capture  of  a  vessel  as  prize,  by  a 
belligerent  po^ver,  though  she  was 
ailectged  to  be  neutral  Amerieait 
property;  the  vessel  being  carried 
.  tnfra  prcesidia,  of  the  captors.  3 
Dallas,  121  to  132. 

3.  What  eonstitutes  an  illegal  outfit 
of  a  privateer  by  an  American  citi- 
zen, to  cruise  against  a  belligerent 
power,  at  peace  with  America. 
3  Dallas,  152  to  169,  285  to  296, 
307,  319. 

4.  How  far  the  facts,  on  which  (ho 
decree  of  a  circait  court  is  founded^ 
must  appear  on  the  record,  upon  a 
writ  of  error.  3  Dallas,  184,  321  to 
330,  336,  7. 

5.  What  is  a  competent  legal  com- 
mission of  a  foreign  privateer.  3 
Dallas,  133  to  169,  285  to  296. 

6.  What  is  an  alteration,  or  augment- 
ation, or  replacement,  of  the  force 
of  a  privateer,  in  a  matter  solely 
applicable  to  war;  and  whether  it 
will  work  a  forfeiture.  sDaltas^ 
285  to  296,  319. 

7.  What  will  amount  in  a  decree  to 
a  statement  of  facts,  conformably 
to  the  judicial  act  3  Dallas^  321 
to  330,  336, 7. 

8.  A  record  transmitted  with  the  ev- 
idence, but  not  with  a  statement 
of  facts,  the  evidence  cannot  be  con- 
sidered as  a  statement  within  the 
judicial  act.     3  Dallas,  336,  7. 

9.  Marine  ordinances  of  foreign 
countries,  promulgated  by  the  exe- 
cutive by  order  of  the  legislature  of 
the  United  States,  may  dq  read  Ai 
the  courts  of  the  United  States, 
without  further  authentication  or 
proof.  Qzocre,  whether  they  may 
not  be  read  without  such  promulga- 
tion? Talhotv.Seeman,  ±Vranek,Z9» 

10.  Municipal  laws  of  foreign  conn- 
tries  are  generally  to  be  proved  as 
facts.  Talbot  v.  6eeman.  1  Cranehf 
38. 

11.  France  and  the  United  States 
were  in  a  state  of  partial  war  in  the 
year  1799.     1  Cranch,  31. 

12.  If  errors  appear  upon  the  face  of 
the  report  of  auditors,  it  is  not  ae- 
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cessaiy  to  except    Himdy  v.  Rose. 
9  Cranchj  313« 

13.  The  British  orders  in  couneil  of 
the  ilth  of  November,  1807,  did  not 
prohibit  a  direct  voyage  from  the 
iJnited  States  to  a  colony  of  France. 
ICing  V.  Delaware  Ins,  Co.  6  Crunch^ 

n. 

14.  In  order  to  prove  the  condemna- 
tion of  a  vessel,  it  is  only  necessary 
to  produce  the  Ubd  and  sentence. 
Murine  Ins,  Co.  of  •Alejcandria  v. 
Hodgson.    6  Cranchj  206. 


AD  QUOD  DAMNUM. 

1*  An  appeal  lies  to  the  supreme 
court,  from  an  order  of  the  circuit 
court  of  the  district  oi*  Columbia, 
quashing  an  inquisition  in  the  na- 
ture of  a  writ  of  ad  quod  damnum. 
CusHiss  v.  Georgetown  Sf  Jhxmidria 
Co.    6  Cranchj  232. 

24,  The  circuit  court  for  the  district 
of  Colombia  has  no  jurisdiction,  up- 
on motion  to  quash  an  inquisition, 
taken  under  tlie  act,  ^^  to  authorize 
the  making  of  a  turnpike  road  from 
Mjison's  causey  to  Alexandria." 
Custiss  V.  Georgetown  Sf  Alexan' 
dria  Co.    C  Crandiy  233. 


ADVANCEMENT. 

1*  Where  one  by  deed,  purporting  to 
be  made  for  a  valuable  considera- 
tion, conveyed  to  his  son  certain 
lands  in  fee,  and  the  son  by  his  deed 
of  the  same  date,  acknowleds;ing 
himself  satisfied  as  his  share  of  the 
father's  estate,  acquitted  and  dis- 
charged the  estate  from  any  demand 
thereon  as  heir :  the  son  died,  and 
afterwards  the  father  dying  intes- 
tivte,  the  children  and  heirs  of  the 
son  brins:  their  action  for  their  dis- 
tributlve  share  of  their  grandfather's 
estate,  and  it  was  lield  an  advance^ 
ment  to  tlie  son  in  ftill,  and  that  the 
grandchildren  wera  barred,  ^narles 
et  aL  V.  Qjiarles.    4  Mass.  680. 

2.  Wiicre  a  child,  in  consideration 
of  a  sum  paid  him  by  his  father,  by 


way  of  advancement,  releases  his. 
claim  to  his  share  of  the  inheritance; 
although  it  may  appear  -that  the 
sum  so  paid  was  much  less  than  liis 
purparty  of  his  father's  estate  at 
his  death  would  have  been  worth, 
it  shall  nevertheless  bar  him  of  his 
share  or  purpartv.  Kenny  ^  Ux. 
V.  Tucker.    8  Jliiss.  ±4e3. 


ADVOWSON. 

±4  Where  an  advowson  is  an  append- 
ant to  a  manor,  and  the  owner 
mortgages  the  maiitir  in  fee,  except- 
ing the  advowson,  that  by  these 
means  it  is  become  in  gross ;  but  if 
the  money  be  paid  punctually  at  the 
day,  then  it  is  become  appendant 
again ;  and  if  it  is  paid  after  the 
day,  it  is  appendant  in  reputation, 
and  may  pass  by  the  name  of  an  ad-' 
vowson  appendant  in  a  grant  or  other 
conveyance,  though  in  reality  the 
appendancy  is  destroyed ;  for  if  it 
is  severed  one  instant  from  the  ma-* 
nor  bv  the  act  of  the  party,  it  is 
then  m  gross,  and  not  appendant. 
The  kHng  v.  Bishop  of  Chester  and 
another,  d  Salk*  24*.  ±  L.  Bay^ 
mondj  202.    2  8aUc.  960. 

2.  On  institution  to  a  second  benefice 
and  beforce  induction,  the  patron  of 
the  former  may  present,  but  the  hi-' 
shop  has  no  right  to  collate  by  lapse 
without  notice,  but  induction  to  the 
second  equivalent  to  notice.  Wol' 
ferstan  v.  The  Bishop  of  Lincoln^  ^ 

Whitehead,  Clerk.    2  Wih.  174. 

3.  Where  two  churches  are  united 
by  act  of  parliament^  after  the  next 
avoidance  of  both,  the  pattron  can- 
not present  to  the  united  vicarage 
upon  the  next  avoidance  of  one. 
Hardiiige  and  the  Bishop  of  JFinton. 
2  Blackstone,  1162. 

4.  Grant  of  an  advowson  after  the  in- 
cumbent is  instituted  to  a  second 
living,  is  void.  Bishop  of  Lincoln 
and  Wotferstan.    l  Blackstone,  400. 

5.  Wliere  there  are  two  coparceners 
of  a  manor  to  which  an  advowson 
is  appendant,  and  the  whole  de- 
mesnes are  allotted  to  one,  and  the 
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•eiriees  to  another,  by  this  means 
the  mnaoris  destroy ed,  and  the  ad- 
TowBoiAeeomes  in  gross;  bntif  one 
of  ihm  die  without  issue,  so  that 
the  dbmesnes  descend  to  him  who 
hiA  the  services,  the  manor  is  now 
ffnVed,  and  the  advowson  is  ap- 
pendant asain,  because  this  was  a 
sereranee  oy  act  at  law.    Beynolds 
V.  JXake.    3  8alk.  25. 

6.  Prerogatiye  preseotatioti  to  a 
church,  of  which  the  adyowson  is 
beld  in  common,  does  not  pass  for 
the  torn  of  the  otherwise  rightful 
patron.  The  Gfrocers  company  and 
the  Archbishop  of  Canteivury  and 
MuTS.    2  Blaekstonej  770. 

Where  an  advowson  is  held  in  com^ 
mon,  and  the  rota  of  presentation  is 
tiot  expressly  settled,  the  first  and 
peaceable  presentations  are  an  ev-* 
idenee  of  a  composition  between  the 
parties.    Ibid.  774. 

7.  A  lay  patron  may  revoke  his  pre^ 
sentation  before  institution;  and 
Boeh  revocation,  not  amounting  to  a 
corrupt  agreement  to  present,  can- 
not be  void  for  simony.  Sogers  S^ 
HbOed.    2  Blackstom,  1039. 

8.  On  the  purchase  of  an  advowson 
in  fee,  the  incumbent  beins  in  ex* 
trends  (but  without  any  privity  of 
the  clerk,)  the  next  presentation  is 
not  void,  as  being  upon  a  simonia- 
cal  contract.  Barret  and  Glubb. 
2  Mackstane,  1052. 

AFFIDAVITS. 

I.  To  hold  to  Baa. 
n.  In  Fenal  mictions. 
m.  EntUUng. 

TV.  On  Judgments  in  criminal  Cases; 
as  in  JS^gravatUmj  S^c. 
\.   Suj^nientary   or   MdUionalf 

when  necessary  or  admitted. 
VL  Suoearifig;  me  Mode  and  Juris^ 
diction. 

h  To  fiold  to  Bail 

4.  Affidavit  of  debt  to  hold  to  spe- 
cial bail  must  be  positive.  Pomp 
V.  Luivigson.    2  Burr.  6SS, 

0 


2.  There  must  be  a  positive  affidavit 
of  the  cause  of  action  to  hold  de- 
fendant to  special  bail.  Van  MoT' 
sell  V.  Jidian.    i  Wils.  231. 

3.  Belief  of  debt  is  no  ground  for 
special  bail.  Rios  v.  Belifant.  2 
&tr.  1209. 

4.  Affidavit  of  debt  to  hold  to  bail, 
that  defendant  was  indebted  in  such 
a  sum,  as  he  computes  it,  sufficient. 
MouUby  V.  Richardson.  2  Bun: 
1032. 

8.  Common  apperance  ordered  for 
one  arretted  on  an  affidavit,  where 
it  expressed  in  indebted,'  instead  of 
is  indebted.  Beekes  v.  Croneman. 
2  Wils.  224. 

6.  Affidavit  that  defendant  is  indebt- 
efd  to  plaintiflT  in  1032.  for  goods 
which  defendant  converted  to  his 
o^vn  use,  sufficient  to  hold  a  custom- 
house officer  to  bail  in  trover^  and 

•  no  contradictory  affidavit  can  be  re* 
ceived.  Enuarson  v.  Hawkins.  1 
WUs.  335. 

7.  Affidavit  to  hold  to  bail  need  not 
positively  swear  to  the  debt,  bat  on- 
ly to  such  Circumstanees,from  which 
a  debt  mav  be  inferred  to  be  due* 
Sed  Q.  Ltmg  r.  lAnch.  2  Black" 
stonej  740. 

8.  Circumstances  of  the  cause  of  ac- 
tion insufficient  in  an  affidavit  to 
hold  to  bail,  without  positively 
swearing  to  the  debt.  Long  v. 
Linch.    3  fFHs.  154. 

9.  Affidavit  of  debt  to  hold  to  bail 
must  be  positive,  and  not  as  appears 
by  a  bond,  &c«  otherwise  common 
bail  will  be  ordered.  ESsUey  v.  De* 
voreux.  1  IFi&.  339,  121.  Anon. 
The  same,  Heathcote  v.  Bqflin.  2 
8tr.ii57.  BoUinv. Mills.  1  fRfe. 
279. 

10.  Swearing  to  a  debt,  as  appears  bv 
books,  will  not  hold  to  bail.  fFai- 
rood  V.  J^ran^uan.    2  8tr.  1219. 

11.  As  he  believes,  is  not  sufficient  for 
bail.  Claj^mson  v.  Bowman.  2 
8tr.  1236. 

12.  But  by  assignee  of  banknfpt*  as 
appears  by  tlic  latter's  books,  and 
as  plaintiff  verily  believes  sufficient. 
Tomw  V.  Edwards.     4  jBurr.  2283. 
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la.  Affidavit  of  debt  by  assi^ees  of 
bankrupt)  the  bankrupt  reiusins  to 
miike  it,  as  appears  to  them  by  last 
examination  of  bauknipt,  and  as 
they  verily  believe,  and  that  they 
have  not  received  the  debt,  or  any 
part  of  it,  but  believe  it  to  be  still 
due,  sufficient  to  hold  to  bail.  Bar- 
clay and  others  v.  Hunt,    4  Burr. 

1992. 

14.  Two  or  more  defendants  in  differ- 
ent actions  cannot  be  held  to  bail 
on  one  aMdavit  Gilby  v.  Lockyer. 
1  Douglasj  217. 

Qu.  If  such  affidavit  is  not  good  against 
the  lirst  person  mentioned  in  it? 
Ibid.  217. 

±5,  The  same  defendanr  cannot  be 
held  to  bail  in  an  action  of  de)>t,and 
an  action  of  assumpsit  on  one  affi- 
davit.    1  Douglas,  218. 

The  same,  Crooke  v.  Dads.  5  Bur^ 
rows,  2690. 

16.  ^.  maketh  (the  wonl  oath  omitted) 
that  B.  is  indebted  in  a  certain  sum, 
named  in  the  affidavit,  held  s^od  to 
hold  to  bail  as  a  perjury  might  be 
assigned  on  it  ii*  not  true.  Jnoru 
LojfU  85. 
•  Iv .  Affidavit  to  hold  to  bail  must  be 


of  a  debt  existing  at  the  time  of  su- 
ing out  process,  and  court  discharg- 
ed defendant  on.  filing  common  bail 
because  affidavit  made  three  years 
before.  CkMkr  v.  Hague.  2  Sir. 
1370. 

18.  When  affirmatioit  was  made  "  that 
the  defendant  was  indebted  to  liim 
in  ^000/.  for  so  much  money  had 
and  received  of  this  affirmant,  and 
for  which  he  has  not  accounted,''^  the 
court  held  these  last  words  render- 
ed it  not  positive.  Champion  y. 
Gilhei't.    4  Burr,  2t26. 

19.  An  affidavit  to  hold  to  bail  must 
shew  how  the  deht  arose.  Cooke  v. 
Dobree.      1  //.  Jihrk.  10. 

SIO.  Mu&t  in  general  be  positive.  Shd' 
dony.  Baker.    1  Term  Bep.  83. 

2i.  ^lust  stot^  positively  that  the  de- 
fendant is  indebted  to  the  plaintiff 
in  so  much.  iScc.  Wheeler  v.  Cope- 
tavd.    5  Tenn  Bep.  354. 

22,  The  cases  of  assignees,  executors^ 


&c.  are  exceptions  to  that  nde^ 
and  they'  must  swear  as  to  their  he^ 
lief  of  the  debt  Sheldon  v.  Baker. 
1  Term  Bep.  83. 

^.  If  an  assignee  of  a  bankrupt,  an  J 
two  others,  sue  jointly,  the  former 
may  hold  tlie  defendant  to  bail,  oa 
an  affidavit  of  the  debt,  ^^  as  appears 
by  the  baukmpt's  books,  and  as  tlie 
deponent  believes."  Swaine  v. 
CratMtwnd.    4  Tenrt  Bep.  176. 

24f.  A  co-assignee  of  a  debt  arising 
out  of  bills  of  exchange  in  hii»owii 
possession  may  sue  in  the  name  of 
the  original  creditor,  and  hold  the 
defendant  to  bail  on  hid  own  affida- 
vit ;  swearing  positively  as  to  all 
the  facts  required  which  are  with- 
in his  own  knowledge,  and  to  the 
best  of  his  knowlec^  and  belief, 
as  to  such  as  are  within  the  knowl- 
edge of  his  principal  and  co-as- 
signee. Cresswell  v.  Lovell  Sf  al. 
8  Term  Sep.  418. 

25.  An  affidavit  to  hold  to  bail  made 
by  a  third  person,  need  not  state  a 
connection  between  the  deponent 
and  the  plaintiff.  Fieters  Sf  al.  v, 
Luytjes.    1  Bos.  Sf  Full.  1. 

36.  In  one  instance  the  court  held  im. 
affidavit,  "  that  the  defendant  was 
indebted  to  the  plaintiff  in  5000/. 
for  money  had  and  received,  and 
for  which  he  had  not  accounted,"  to 
be  insufficient.  Diet,  per  BtdlerJ. 
1  Term  Bep.  717. 

27.  The  court  of  K.  B.  held  it  suffi- 
cient to  state  that  the  defendant 
was  indlibted  to  the  plaintiffin  such 
a  sum  ^^  for  money  had  and  receiv- 
ed on  account  of  the  plaintiff,"  with- 
out adding,  **  received  by  the  defend^ 
ant.^^  Coppinger  v.  Beaton.  8 
Tmn  Bep.  338. 

28.  An  affidavit  to  hold  to  bail,  stat- 
fn,^  that  the  defendant  is  indebted 
to  the  plaintiffin  a  certain  sum,  as 
appears  by  the  Master^s  allocator^  is 
not  sufficiently  positive.  -PovceU  r. 
Portherch^    2  Tenn  Bep.  55. 

20.  An  affidavit  stating  the  defendant 
to  be  indebted  **  for  damages  award- 
ed, and  for  costs  and  expeiiees  tax- 
ed and  allowed,"  is  sufficiently  eer- 
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l&in;  for  it  w31  he  iaferred  tl&at 
tiie  award  and  taxation  are  aueh 
AS  will  M/yort  the  aetion.    JenkvoB 
T.  Lot.    1  Bos.  Sf  FuU.  365. 
ao.  AMifit  to  hold  to  bail,  ^  that  the 
de^idaat  is  indebted  to  the  plain- 
aim  2oL  according  to  the  bill  deUv* 
tnd  by  the  pUdntiff  to  the  defendantj^ 
is  in§iifiieient ;  it  niiut  be  positive. 
ff'iUiams  ¥.  Jackson*    8  Tem^  liep* 
575. 
Jl.  An  affidaTit  to  hold  to  bail, ''  stat- 
ing a  promise  made  by  the  defend- 
ant execntor,  &e.  to  paj  a  legaey  of 
lOOL  bequeathed  by  his  testatrix, 
and  confessing  assets  to  the  amount 
of  280/.  but  that  the  plaintiff,  not 
neceiving^  the  said  sum,  eaused  sev- 
eral applications  to  be  made  to  the 
defendant  without  effect,  therefore 
that  the  defendant  was  indebted," 
&e.    is    not    sufficiently    positive. 
Mackenzie  v.  Mackenzie,     l  Term 
Bep.  716. 
82.  A  bond  was  given  conditioned  for 
the  payment  of  bills  of  exehange 
drawn  in  England,  on  %^.  in  the  Easi- 
JkdieSj  in  ease  sueh  bills  should  be 
returned  to  England  protested  far 
non'-payment.    The  q/^damt  to  hold 
the  obligor  to  bail,  after  stating, 
^  that  he  was  indebted  to  the  depo- 
nent the  obligee  in  a  certain  sum," 
stated  also  the  condition  of  the  bond, 
and  ^^  that  the  said  bills  were  not 
paid  to  his  knowledge  or  belief  in  In' 
dia^  or  elsewhere;  but  that  they 
were  protested  for  non-acceptance  in 
India,  and  were  still  unpaid."    It 
was  no  objection  to  this  affidavit, 
that  it  was  stated  tliat  the  bills  were 
nnpaid.  to  the  knowledge  and  belief 
of  the  plaintiff;  but  it  was  bad,  be- 
cause it  introduced  a  new  tenn,  not 
mentioned  in  the  condition  of  the 
bond,  viz.  a  protest  for  non-accept- 
mice.      Habson  ^'  al.  v.  Cauipbdl. 
i  H.  Black.  2^5. 
SB.  An  affidavit  stating  the  defbndant 
to  be  indebted  to  the  plaintiff  as  in- 
dorsee of  a  bill  of  exchange,  with- 
oat  alledging  the  bill  to  have  be- 
come due^  was  held  sufficient.   Da- 
vison V.  MoiTch.    i/VeM?  Bep.  i37. 


34.  Statiog  that  ^  the  plaintiff  on,  &e. 
gave  the  defendant  notice  to  auit 

.  on,  &c.  and  that  the  latter  hela  o- 
vcr,  &c.  by  reason  of  which,  and  by 
force  of  the  statute,  an  aetion  has* 
accrued  to  the  plaintiff  to  demand 
of  the  defendant,"  &c.  (double  rent,y 
is  not  sufficient.     Wheeler  v.  (Jope- 

.   land.    5  Term  Bep.  364. 

Z5.  So  stating  the  circumstances  under 
which  tlie  debt  accmed,  and  con* 
eluding,  ^by  reason  whereof  the 
defendant  stands  indebted,"  is  in- 
sufficient. Fowier  v.  Morton.  2 
Bos.  Sr  Full.  48. 

86.  Affidavit  ^'  that  the  defendant  was 
indebted  to  the  plaintiff  in  340/.  for 
money  lent  by  plaintiff  to  defendant 
for  the  use  of  another,  and  for  which 
defendant  promised  to  be  accounta- 
ble, and  to  repay  or  cause tobe  secured 
to  the  plaintiff,"  &c.  insufficient ; 
it  not  appearing  in  the  affidavit  but 
that  the  money  had  been  secured 
according  to  the  agreement.  Jack9 
V.  Peinimion*    5  Term  Bep.  652, 

Z7.  In  an  affidavit  to  hold  to  bail,  the 
plaintiff  deposed,  that  at  the  time 
of  the  assignment  therein-after  men- 
tioned, the  defendant  was  indebted 
to  him  on  a  bill  of  exchange^^  and 
t\\fl  he  aftem-ards  assigned  the 
debt  by  indenture  to  A.  B.  C.  and 
D.  in  trust :  •^.  then  deposed,  that, 
at  the  time  of  the  affidavit  beinc 
made,  the  defendant  was  indebted 
to  them  A.  B,  C.  and  D.  as  such  as- 
signees and  trustees  as  aforesaid. 

.  Held  that  the  affidavit  was  insuffi^ 
cient,  because  it  did  not  deny  that 

.  the  debt  had  been  satisfied  to  the- 
plaintiff  between   the    assignment 

.  and  the  time  of  the  affidavit  being 
made.  *Mannv.  l^ieriffi  2  Bos.  ^ 
FuU.  355. 

But  in  the  above  case  a  supplemental 
affidavit  was  allowed.  2  Bos.  S^ 
FnlL  855. 

38.  One  who  became  surety  for  the  de- 
fendant before  his  discharpje  under 
an  insolvent  debtor's  act,  and  was  af- 
terwards obliged  to  give  a  new  secu^ 
rity  of  a  bond  and  wamvnt  of  attor- 
ney, &c.   for  the  old   debt,  cj^ntot 
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diereupoD  fiold  the  defendant  to 
bail  by  an  affidavit  as  for  so  mneh 
numeypaid  to  his  use.  Taylor  ▼• 
Hiegins.  8  East^  169. 

ao.  An  affidavit  to  hold  to  bail  for 
stipulated  damans  for  nou-per- 
formanee  of  an  agreement  must 
state  a  breach  of  the  agreement. 
8tint(m  v.  Busies.  6  2erm  Bep. 
13. 

4fO,  A  party  cannot  be  held  to  bail  for 
a  penalty^  but  only  for  the  sum  se* 
cured  by  the  penalty.  Hatfield  v. 
Litigtiatd.    6  jTerm.  BepJ  217. 

fi*  And  therelbre  an  affidavit  ^^  that 
the  defendant  was  indebted  to  (he 
plaintiff  in  1000/.  under  ^  agree- 
ment in  writings  whereby  the  de- 
fendant undertook  to  pay  the  plain- 
tiff the  balance  of  acieounts,  &c. 
which  said  balance  is  still  due  aid  tm- 
faid^^  without  stating  that  the  balr 
nnce  wa$  lOOOl.  was  held  to  be  de- 
fective.   6  Term  Rep.  217. 

^  So  an  affidavit  to  hold  to  bail  for 
a  sum  certain  for  the  breach  of  an 
agreement^  must  shew  that  the  sum 
demanded  is  stipulated  damases, 
and  not  merely  a  penalty.  WUdey 
V.  TfiomUm.    2  East^  409. 

i|<3.  In  an  afiidavit  to  hold  to  bail  in 
trover  for  a  bill  of  exchange^  it 
should  be  stated  that  the  bill  re- 
mains unpaid.  Clarke  v.  Cawr 
thome.    7  Term  Rep.  321. 

44.  Tlie  court  of  C.  P.  held  an  affida- 
vit that  the  defendant ''  was  indebt- 
ed to  the  plaintiff  in  trover'^  bad. 
Hubbard  v.  Poc/teco.     1  H.  Black. 

^S.  AJSidavit  to  liojd  to  bail  in  troveri 
stating,  ^  that  the  plaintiflPs  cause 
of  action  against  the  defendant 
wa9  for  converting  and  disposing 
of  divers  goods  of  the  plaintiff  of 
the  value  of  ^dOl.  which  he  refused 
to  deliver  though  the  plaintiff  had 
demanded  the  same,  and  that  nei- 
ther Uie  deiendaut  or  any  person  on 
his  behalf  had  offered  to  pay  to  the 
plaintiff  the  2501.  or  the  value  of 
the  goods."  was  holden  to  be  insuf- 
ficient. Wolley  T.  27iOTWffs.  7  Term 
Pep.  550t 


46.  If  a  defendant  beholden  to  bail 
under  a  judge's  order,  upon  an  affi- 
davit disclosing  eircmnstances  which 
shew  that  the  plaintiff  has  been 
dmmiified  to  such  an  amount,  it  is 
sufficient;  tliough  it  improperly 
state  that  the  defendant  was  indebt^ 
ed  to  that  amount,  and  disclose  the 
special  circumstances.  Imlay  v. 
EUefsen.    2  East,  453. 

47.  On  an  affidavit  that  the  maker 
andindorser  of  a  promissory  note 
are  indebted  to  the  holder,  neither 
can  be  held  to  bail :  it  is  also  ob- 
jectionable as  being  only  on  one 
stamp.  And  it  is  such  an  incurable 
defect  that,  if  either  be  held  to  bail, 
he  does  not  wave  it  by  taking  any 
step  in  the  cause,  Hussey  v.  WU- 
son.    6  Term  Rep.  254:. 

48.  A  defendant,  having  been  held  to 
bail  on  an  affidavit  of  a  debt  due 
from  three  defendants  as  surviving 

Sartners*  of  another  deceased,  was 
ischarged  on  filing  common  bail  ; 
the  decbtration  being  for  a  debt  due 
from  the  three  de&dants  alone. 
Spfdding  V.  J\ihire  and  two  others.  6 
Tenn  Sep.  363. 

49.  If  an  affidavit  to  hold  to  bail  state 
two  sums  of  money  to  be  due  from 
the  defendant  to  two  separate  plain- 
tiffs, though  only  one  writ  be  sued 
out  on  it,  the  court  will  set  aside 
the  proceedings  on  that  one  writ 
2%€  Bean  and  Chtnjter  of  Exeter  v. 
SeageU.    6  T^rmUep.  688. 

50.  The  plaintiff,  in  an  affidavit  to 
hold  to  bail  I  must  give  himself  an 
addition  ;  otherwise  the  defendant 
will  be  discharged  on  common  bail. 
JarreU  v.  Dilloii.    1  East,  .18. 

51.  The  addition  of  ^^  manufacturer" 
to  the  deponent's  name  is  sufficient 
Smith  V.  Fotwger.     3  Pas.  Sf  FulL 

550. 

52.  A  foreigner  whose  general  resi? 
dence  is  abroad,  and  who  only  land- 
ed here  for  a  temporary  purpose, 
viz.  to  make  an  affidavit  to  nold  the 
defendant  to  bail,  may  properly  de- 
scribe liis  place  of  abode  to  be  in 
his  own  country,  and  not  at  a  place 
^vhere  the  affidavit  was  sworp^  w^thr 
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in  Hie  mewBg  of  the  rale  of  eoiixt*  f  aidant ;  without  saying  or  by  any 

BtmkA  -v.  KitSie.    3  East^  iM.  other  on  his  aeeoant.     nyaJtt  Sf  aL 

03.  It  is  avisnaterial  objeetion  to  an  v.  &mu.    1  Bos.  Sf  Pull.  344. 

affidtnl  to  hold  to  bail^  that  the  in-  60.  So  if  it  negative  a  tender  in  notes 

itialraiiiy  of  the  defandant's  chris*  ^  payable  on  demand,"  though  the 

tiao  names  are  inserted.    Howdl  v.  words  of  the  act  are  ^^  eocpressed  to 

Colemiau    2  Bos.  Sf  FvlL  400.  be  payable  on  demand."    Fowler 

[Aud  see  post,  VLJ  v.  Morton.    2  Bo^.  ^  Full.  48. 

3k  An  affidavit  to  hold  to  bail  sworn  61.  In  an  affidavit  made  by  the  plain- 


in  Ireland^  but  made  for  the  purpose 
ot  being  used  in  this  country,  ought 
to  contain  all  the  essential  requi- 
sites of  sueh  an  affidavit  made  in 
hngiiivd ;  amongst  others,  aecord- 


tifi  's  aeent,  (the  plaiutitf  himslf  be- 
being  &road,)  it  is  sufficient  to  ne- 
gative a  tender,  *^  as  the  agent  be- 
lieves." Munro  v.  Spinks.  8  Term 
Bep.2S4f. 


ing  to  late  aetp,  [37  G.  8.  c.  45.  s.    62.  But  where  plaintiff  resided  in  Eti" 


91 :  asG.  3.  c.  1.]  that  the  defendant 
had  not  made  a  tender  of  the  money 
in  notes  of  the  Bank  of  EnglmiL 
jyiesbdt  F.  Fy%n,  7  Term  Rep.  876,  n. 
05.  \Hiere  bailable  process  was  sued 
out  previous  to  passing  the  said  act, 


glandj  and  the  affidavit  was  made 
by  his  clerk,  it  was  held  not  suffi- 
cient to  negative  a  tender  ^  to  the 
knowledge  and  belief  of  the  clerk." 
Cass  Sf  at.  v.  Lecy.  8  Term  Rep. 
520.    Elliot  y.  Buggan.   2East^2^ 


37  G.  3.  e.  45.  and  renewed  four    63.  An  affidavit  to  hold  to  bail,  how- 


several  times  without  any  new  affi- 
davit, and  the  last  renewal  on  which 
defendant  was  arrested,  was  subse- 
quent to  passing  the  act,  the  court 
of  C.  P.  held  the  affidavit  sufficient, 
thouffh  not  according  to  the  act 
Orooks  V.  Houldich.  1  Bos.  Sr  Full. 
276. 
56.  In  an  affidavit  to  hold  to  bail  for 


ever,  sworn  by  a  clerk  in  the  cham- 
berlain of  Londcn^s  office,  as  to  the 
existence  of  the  debt,  and  that  no^ 
tender  of  it  had  been  made  in  bank 
notes  to  the  best  of  his  knowledse 
and  belief,  was  held  sufficient,  in 
an  action  by  the  corporation.  Jdayt 
^9  4fC'  of  London  v.  Bias,  i  Easty 
237. 


ti^oL  lis.  Zd.  it  is  not  enough  to    64.  The  court  of  common  pleas  have. 


negative  a  tender  of  the  smd  debt  in 
bank  notes;  for  non  constat  but  a 
tender  in  bajdc  notes ;  was  made  of 
all  but  the  fractional  sum,  which 
would  be  sufficient  within  the  stat- 
ute. Jamings  V.  JdUchilU  1  East^ 
17. 

57.  But  in  an  affidavit  to  hold  to  bail 
for  2oL  and  upwards^  it  is  sufficient 
to  negative  the  tender  of  the  said 
sum  in  bank  notes :  that  having  re- 
ference to  the  specific  sum  sworn  to, 
wldeh  was  such  as  mi^ht  be  so  ten-^ 
dered.    Maylin  v.  Toumshend.     2 

58.  But  it  is  not  sufficient  to  negative 
a  tender  of  t^  said  sum  of  20{.  and 
upwards:  that  having  reference  to 
a  sum  beyond  the  20/.  Ford  v.  jLou- 
er.    8  East^iiO. 

69.  It  is  sufficient  ifthe  affidavit  state, 
|bat  no  tender  was  made  by  the  dt-^ 


held,  that  if  an  affidavit  made  by 
the  plaintiff's  clerk  absolutely  ne- 

fative  a  tender  in  bank  notes,  it  is 
ad.  Smith  v.  Ty%on.  2  Bos.  ^ 
Full.  330.  Hammersley  v.  MitckeU. 
2  Bos.  *  Full.  389. 

65.  But  the  court  of  king's  bench,  o^ 
facts  precisely  similar,  refused  tq 
discharge  the  defendant  on  a  com<t 
mon  appearance.  Madox  v.  Mer^ 
cromby.  K.  B.  41  G.  3.  (cited  in 
Hmnmerdey  v.  JUitchdl.  2  Bos.  «§■ 
Full.  389.)  And  again  in  Knight 
V.  Keyte.    1  East^  415. 

66.  A  person  employed  in  London  as 
agent  to  one  residing  at  a  distance 
in  the  country,  with  a  power  of  at- 
torney to  collect  his  debts,  may  make 
an  affidavit  of  debt,  positively  de- 
nying any  tender  in  bank  notes. 
Chatterly  v.  Finck.  2  Bos.  cj  FidL 
390. 
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67*.  An  afiSdavit  of  debt  made  by  one 
of  three  partners,  denying  any  ten- 
der in  bank  notes  to  Jiiniseif  or  to 
eitber  of  his  partner^),  to  the  best  of 
his  knowledge  and  belief,  is  sutti- 
eient.    Stacey  v.  Federicu     2  Bos. 

.   ^i^wtt.  390. 

68.  An  aliidavit  to  liold  to  boil  in  vvliich 
a  tender  in  bank  notes  is  negatived 
by  the  plaiutitf 's  clei'k  alone,  then 
resident  in  London  is  insutheient,  if 
the  piaintift'  be  also  resident  in  Lon- 
don ;  thougli  the  debt  arose  upon  a 
bill  transaction  of  whieh  the  elerk 
had  tlie  sole  management.  Bolt  y. 
Jliller.    2  Bos.  ^  FuU.  420. 

69*  Afiidavit  made  by  Ji.  in  respect  of 
a  debt  due  to  B.  before  his  discharge 
under  an  insolvent  act  whereby  i^.'s 
estate  became  vested  in  the  clerk  of 
tile  peace,  negativing  a  tender  in 
bank  notes  to  the  knowledge  or  be- 
lief of  «d.  held  sufficient:  the  court 
aliiow^ng  tt/i.  and  B*^  by  a  subsequent 
affidavit,  to  shew  that  A.  usually 
transacted  B.\  business  when  out 
of  to^vn,  and  that  at  the  time  when 
the  affidavit  to  hold  to  bail  was 
made,  B.  was  out  of  to^vn,  aiid  that 
ai^  immediate  fg*rest  was  necessary, 
as  the  defendant  was  about  to  sail 
pn  a  voyage.  Lawsoii  v.  M'DonaUL 
2  Bos.  *^'  I'uU.  590. 

70.  In  an  action  by  the  assignees  of  a 
bankrupt,  it  is  not  sufficient  for  the 
bankrupt  to  negative  the  tender. 
Smith  \.  Barclay.     3  Bos..  &  FvU. 

219. 

9^1.  In  an  affidavit  by  an  assignee  of 
a  bankrupt  it  is  necessary  to  nega- 
tive a  tender  to  the  bankru|it  before 
his  bankruptcy:  negativing  a  ten- 
der to  the  assignee  is  not  sufficient. 
JSlartin  v.  Ranoe.    8  Term  Uep.  4^0* 

7^.  An  affidavit  to  hold  to  bail  made 
by  the  administrators  of  a  jierson 
who.  died  before  the  passing  of 
Uie  bank  act,  need  not  negative 
a  tender  in  bank  notes  to  their  intes- 
tate. Fercy  v.  FowelL  3  Bos.  Sf 
Full.  6. 

72.  Semb.  That  persons  suing  as  ad- 
ministrators need  not  in  any  case 
ncs^»tive  such  tender  to  their  intes- 
tate.   3  Bos.  cj  Full.  6. 


7^  If  a  defendant  ob  being  infonped 
thai  a  bailable  writ  has  been  issued 
against  him  voluntarily  give  a  bail- 
bond,  he  cannot  afterwards  object 
to  the  insufficiency  of  the  affidavit 
to  hold  to  bail.    JVbrtofi  v.  JDanvers* 

7  Term  Btp.  375. 

75.  Such  an  objection  cannot  be  taken 
advantage  of  after  plea.  Let^  v. 
Duponte.    7  Tenn  hep.  376,  n. 

76.  JNor  after  notice  of  executing  a 
.    writ  of  inquiry  on  a  judgment  by 

default.    JJesborough  v.   ik)pingfir» 

8  Term  Rep.  77. 

77.  Nor  after  perfecting  bail  above 
(in  C.  P.)  Chapman  v.  8naw.  1 
Bos.  4"  l^ull.  ±32. 

78.  8o  in  king's  bench.  Jones  y.Frice. 
1  East^  81. 

79.  Nor  after  merely  putting  in  baiL 
n'Jrgent  v.  Vicant.    1  JUast,  330. 

80.  In  k»th  courts  the  affidavit  to  hold 
to  bail  is  to  be  considered  as  part  of 
the  process  to  bring  the  defendant 
into  court ;  an  irregularity  in  it  must 
be  taken  advantage  of  in  tlie  first 
instance ;  and  may  be  taken  advan- 
tage of  before  bail  put  in,  or  ap- 
pearance entered :  so  suah  irregu- 
larity may  be  waved  by  a  defendant, 
and  is  considered  as  waved,  when 
he  has  voluntarily  done  an  ae£i  sub- 
mitting to  such  process.  1  East^  334. 

81.  ^affidavit  to  hold  to  bail,  stating 
that  the  defendant  was  "  justjy  in- 
debted to  the  plaintiff  in  100/.  upon 
and  by  virtue  of  a  certain  bill  of  ex- 
change drawn  by  the  defendant, 
and  long  since  due  and  unpaid" 
is  sufficient,  without  stating  in  what 
character  the  bill  was  due  to  the 

Slaintift',  whether  as  payee  or  in- 
orsee.     Bhiddww  v.  Saddington, 
7  East^  94. 

82.  An.affidavit  to  hold  to  bail,  only 
stating  that  the  defendant  was  '^  in- 
debtecl  to  the  plaintiff  in  54/.  for 
goods  sold  and  delivered  (not  stat* 
ing  by  the  plaintiff  to  the  defendant) 
and  as  tJie  acpept4>r  of  a  bill  of  ex- 
change,'' is  insufficient.  Ftrks  v. 
Sevetm.    7  East,  194. 

83.  An  affidavit  to  hold  to  bail,  only 
.   stating,  that  the  defendant  was  in- 


AFPTOATTTLn, 


47 


iMei  to  the  flaiiitiff  for  ^ods  gold 
and  delmita,  (not  saying  by  the 
plaintiff  to  him,  the  defendant,)  is 
insufliaieiit      Cathraw  v.  Uagger, 
8  Ai^  106. 
84.  iio  affidavit  of  debt  made  by  the 
pUntiffy  residing  in  a  foreign  conn- 
tijy  before  a  foreign  magistrate, 
whose  signature  to  the  jurat  and  his 
authority  in  that  country  to  admin- 
ister oatJis  and  take  affida^dls  were 
verified  by  a  proper  affidavit  in  this 
country 9  is  a  suflieient  foundation 
for  a  judge's  order  to  hold  the  de- 
fend^! to  speeial  bail :  and  this, 
noiwitlistanding  the'  stai.  12  G«  1, 
c  29.  which  requires  an  affidavit 
of  the  cause  of  action  by  the  pUdn- 
tiff;  by  which  musf  be  understood 
such  an  affidavit  taken  before  a 
competent  jurisdiction  in  this  coun* 
try,  whereon,  if  fake,  perjury  might 
be  assigned :  for  that  part  of  the 
siaUite  is  restrictive  of  the  acts  of 
plaintiSs  only,  and  not  the  courts. 
But  any  person  making,  or  know- 
ingly using  a  false  affidavit  so  made 
abroad  for  this  purpose  i»  lg;Viiltj  of 
a  nitsdemeanor   in  attempting  to 
pervert  public  justice,  and  is  pun- 
ishable by  indictment.     Omemy  v« 
jyewelL    8  East,  364i. 
SS,  An  affidavit  to  hold  to  bail,  stat- 
iofi^  that  the  defendant  was  indebt- 
ed^ to  the  plaintiffs  so  much  for  in- 
terest Bsoney,  under  and  by  virtue 
of  an  agreement^  is  not  sufficient. 
Brook  v.  Trist.    10  East^  3d8. 

II.  In  Pemd  dctiom. 

I.  ^  That  he  has  good  reaiion  to  sus- 
pect that  the  fact  was  done  by  w9. 
and  BJ'^  is  an  insufficient  affidavit 
m  an  action  against  the  hundred  un- 
der 9  Geo.  i,  e.  22.  WiUiam  King: 
V.  TAc  InhabitmUs  of  the  Himdr^ 
ef  Bishoffs  SttUan^in  Hants*    28tr. 

3.  An  affidavit  to  hold  to  baU  on 
the  lottenf  act  27,  G.  3,  c.  1.  should 
specify  the  nature  of  the  offence, 
and  aver  (hat  the  defendant  has  in- 
curred the  forfeiture  ;    but  the  of- 


fence  need  not  be  dei^cribed  circnm 
stantially  :  nor  is  the  plaintilf  o- 
bliged  to  swear  that  the  defendant 
is  indebted  to  him  to  the  amount  of 
the  penalty.  Davis  v.  Mazxinghi^ 
1  Tenn  Bep.  705. 

3.  It  is  sufficient  if  the  affidavit^  on 
which  the  defendant  is  holden  ta 
bail  for  an  offence  against  the  said 
act,  shew  tlie  natttre  of  the  of- 
fence, without  stating  the  particu^ 
ku*  circumstances  of  it.  fFotson  v. 
Sfmw,    2  Term  Bep.  6^. 

^.  It  is  sufficient  if  it  state  that  tho 
defendant ''  insured  or  caused  to  be 
insured,"  &c.    2  H.  Black.  17. 

5.  A  plaintiff  who  » ues  for  penalties 
under  the  said  act  must  make  an  af- 
fidavit previous  to  the  suing  out  of 
tlie  writ,  specifying  the  amount  of 
the  penalties  sued  for.     King  q.  L 

.    V.  Home.    4f  7h*in  Bep.  349. 

6.  In  an  action  for  the  penalty  of  the 
lottery  acts,  it  is  sufficient  if  the 
process  state  the  sum  to  which  they 
amoimt  a&s  the  debt,  without  describ- 
ing it  as  arising  from  penalties,  or 
specifying  the  offence,  provided 
there  be  an  affidavit  for  that  pur- 
pose :  and  it  is  also  a  sufficient 
compliance  with  the  stat.  33,  G.  3, 
c.  62,  sect.  38.  to  state  in  the  pro- 
cess that  the  plaintiff  is  ''  appoint- 
'^  ed  by  the  conunissionors  of  his 
^'  majesty's  stamp  duties  to  prose- 
"  cute."  Kmg  q.  t  v.  Pacey.  2  H 
Black.  601. 

7.  An  affidavit  to  hold  to  bail  for 
penalties  forfeited  by  unlawful  in- 
surances against  the  lottery  act,  22 
G.  3,  c.  47,  may  include  several  of- 
fences, and  need  not  state  that  the 
defendant  received  any  considera- 
tion for  making  the  insurances. 
Holland  q.  t.  v.  Bothmar.  4  Term 
Bep.  228. 

8.  Where  several  persons  have  sep- 
arately incurred  penalties  for  print- 
ing illegal  schemes  of  tbe  lottery,  a 
separate  affidax'it  must  be  filed  a- 
gainst  each  of  them  ;  and  if  they 
be  all  joined  tn  one  affidavit,  the  ir- 
regidarity  is  not  waved  by  their  put- 
ting in  bail ;    but  the  court  on  mo- 
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tioB^wUl  stay  the  proeeedings  a- 
gainst  all  of  them.  Chodwin  q.  L 
y.  Parry.  4  Term  Rem  6TT, 
9»  If  an  aifidaTit  to  hold  the  defend- 
ant to  bail,  state  an  act  to  have  past- 
ed in  the  27  G.  3,  which  was  passed 
in  the  22  6.  8,  under  which  a  pe- 
nalty was  incnrred,  it  is  a  fatal  ob- 
jection, even  though  the  title  of  the 
act  be  properly  set  forth.  Watson 
T.  Shaw.    2  Term  Hep.  654, 

10.  Proeeedings  in  a  penal  action  on 
25  Ed.  3,  St  4,  c.  3,  stayed  on  mo- 
tion, beeause  no  affidavit  had  been 
filed  that  the  offence  was  eonunitted 
within  the  county  where  the  aetion 
was  brought,  or  within  a  year,  ac- 
cording to  2i  Jae.  1,  e.  4.  fFliUe 
q.  t.  V.  Boat.    2  Term  Eep.  S74. 

11.  But  in  a  subsequent  ease  the 
court  of  K.  B.  refused  to  stay  the 
proeeedings  in  debt  on  a  penal  stat- 
ute after  verdict^  though  no  such  af* 
fidavit  had  been  filed.  Leigh  q.  t. 
V.  Kient.    3  Ttrm  Rep.  362. 

[And  see  Balls  q.  t.  v.  Jitwood,  1  Hi 
Black.  546  ;  and  this  dig.  tit.  Pe- 
nal Aetion.J 

III.  EtUitling. 

1.  Where  there  is  a  mle  to  shew 
cause  why  an  information  should 
not  be  granted,  the  affidavits  should 
be  entitled,  as  between  the  King 
and  die  person  moved  against  Re- 
gem  V.  Jones.    2  Sir.  704. 

2>  Affidavits  taken  before  commis- 
sioners according  to  29  Car.  2,  e.  5, 
must  be  in  a  cause  in  court  The 
King  v.  Jones.     2  Salk.  461. 

a.  An  affidavit  to  hold  to  bail  in  an 
aetion  for  penalties  under  the  lotte- 
ry act  must  not  be  entitled,  because 
there  is  no  eause  in  court  King  q. 
t.  v.  Cole.    6  Term  Rep.  640. 

4.  And  in  such  case  the  court  of  K. 
B.  discharged  the  defendant  out  of 
custody.     6  2Wm  Rep.  640. 

5.  8o  the  Court  of  C.  P.  discharged 
a  defendant  where  the  affidavit  was 
entitled,  Ji.  B.  plaintiff  and  C.  D. 
defendant.  Houis  v.  Brandon.  1 
Bos.  Sf  Full.  36. 


6.  But  in  a  subsequent  ease  the  eourt 
of  EL.  B.  refused  to  discharge  a  de- 
fendant out  of  custody  on  the  eround 

•  that  the  affidavit,  on  which  he  had 
been  holden  to  bail,  was  entitled  in 
the  cause.  Clarke  v.  Cairt4iome. 
7  Term  Rep.  321.  (S.  P.  Levi  v. 
RosSf  and  Gatmt  v.  Marshy  cited  in 
the  note.    7  Term  Rep.  821.) 

7.  Though  now  it  is  settled  that  affi- 
davits of  any  cause  of  aetion,  before 
process  sued  out  to  hold  defendants 
to  bail,  are  not  to  be  entitled  in  any 
eause.    7  Tsrm  Rep.  454; 

8.  And  this  ride  is  recognized  by  the 
eourt  of  C.  P.  Oreen  v.  Redmiw. 
1  Bos.  Sf  Full.  2^. 

9.  Where  a  submission  to  an  award 
is  made  a  rule  of  court  under  the 
statute,  there  being  no  aetion,  the 
affidavits  on  which  to  apply  for  an 
attachment  for  disobeying  the  award 
need  not  be  entitled  in  any  cause, 
but  the  affidavits  in  answer  must. 
Befcan  v.  Bexmu    3  Term  iZep.  601. 

10.  But  in  such  case  neither  tne  affi- 
davits in  support  of,  nor  those  in 
answer  to,  a  rule  for  setting  aside 
the  award  need  be  entitled.  Bain* 
bridge  v.  Hotdton.    5  East,  21. 

11.  If  an  affidavit  on  a  motion  for 
leave  to  file  a  criminal  information 
be  entitled,  it  cannot  be  read.  R. 
V.  RobinsoHj  cited.    6   2Wm  Rep. 

642. 

12.  An  affidavit  produced  on  shewing 
eause  against  such  a  rule  may  or 
may  not  be  so  entitled.  6  Term 
Rep.  643.  (See  R.  v.  Harrison.  6 
Term  Rep.  60,  that  they  need  not) 

18.  An  affidavit  made  alter  such^a 
rule  is  made  absolute,  must  be  en- 
titled.   6  TVriTi  Rep.  642. 

14.  Affidavits  (and  motions)  for  an  a(- 
taehment  in  a  civil  suit  are  proceed- 
ings on  the   civil  side  of  the  court 

^  until  the  attachment  issues,  and 
must  be  entitled  with  the  names  of 
the  parties  ;  but  as  soon  as  the  at- 
tachment issues,  the  proeeedings  are 
on  the  crown  side,  and  from  that 
time  the  king  is  to  be  named  as  the 
prosecutor.  TFood  v.  Webb  (ex- 
plaining the  ease  of  12.  v.  The  Sfter^ 
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xfjfMidJkxx,  9ee  Maehmentl.) 
9  itnn  JIbf,  203. 
±5,  AffidftnU  to  set  aside  an  attaeli- 
meat  Umt  has  hteRgranUd  (thou^ 
nttimud)  in  the  eeurse  of  a  ei^ 
tmt  nast  be  entitled  ^R.  v.  The 
hrtyioU  aUaehedy^  Sfc.  R.  v.  the 

Sienffi^  M!tMmx.    7  Term  Rep. 

489*    'Hie  same  ▼•  The  same.     7 

Term  Ben.  S^. 

16.  An  affidavit  to  support  a  rale  nid 
•  for  stayiai^  proeeeduigs  oa  a  biul 

bond,  ahoiud  be  entitlra  in  the  ae- 
tion  against  die  bail.  Roberts  v. 
Oiddins.    iBos.  ^PyLs^. 

17.  The  ehiistian  names  as  well  as 
tbe  sumames  of  the  parties  must  be 
inserted  in  the  title  of  an  affidavit 
prodaeed  to  shen^eaose  a^nst  any 
roleu  .Fbres  v.  JKeaior.  7  Term 
Bgp.  661. 

la  W  here  an  affidavit  was  filed  with^ 
out  any  title,  the  eonriof  SL  B.  re- 
f oaed  to  take  aity  notiee  of  it, 
thou^  the  adverse  party  was  will- 
ing to  wave  the  obieetion.  {d  point 
eUed.)    2  Tmn  Rep.  64^ 

19.  In  the  eoart  of  C.  P.  a  role  (to  set 
aside  exeeatioa)  was  disehaised,  be« 
eaose  the  affidavit  on  whieh  the 
rule  nm  was  obtained  was  not  en* 
titled  in  anv  eonrt :  the  words  ^  in 
the"  only  being  prefixed.  Odfom 
V.  TiOum.    1  Bos.  &  Fidl.  SlTi. 

90.  An  affidavit  on  wnieh  amotion  is 
founded  for  a  mandamus  to  a  eonrt 
of  eommon  pleas,  must  not  be  enti-^ 
tied.  Hnghi  v.  Turner.  2  Johns. 
Rep.  371. 

IV.  On  Judgments  in  Criminal  Cases  ^ 
as  in  tSggraoaHon,  Sfc. 

1.  Affidavits  permitted  to  be  read  in 
Meravation  of  a  fine  for  a  riot. 
1%  King  V.  Turner  and  anaOier. 
1  8tr.  189. 

2.  Ujpon  submitting  to  a  fine  after 
confessing  indietment,  affidavits 
may  be  read  to  prove  that  the  pros- 
eentor  made  the  assault ;  otherwise, 
after  eonviction,  judgment  for  a 
fine  may  be  given  in  the  defendant's 
abscnee,  upon  an  undertakiDg  by  a 
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stranger ;  but  not  for  any  corporal 
punishment.  The  ^ueen  v.  Temple- 
man.    l  SaOc.  5S. 

w.  Upon  a  rule  to  shew  eause,  &e. 
the  plaintiff  offered  several  new  af-' 
fidavits,  and  this  diversity  was  tak- 
en, VIZ.  where  they  contain  new^ 
matter,  and  where  they  tend  only 
to  Confirm  uriiat  was  alleged  and 
sworn  when  the  rule  was  made  ;  in 
the  latter  ease  they  may  be  read, 
but  not  in  the  former.  Satioway  v. 
fFJiareivood.    2  Salk.  461. 

4.  When  a  defendant,  who  has  suf- 
fered judgment  by  default  in  a  crim- 
inal prosecution,  is  brought  op  for 
judgment^  each  pnrty  should  eome 

E spared  with  affidavits  disclosing 
own  6ase  (if  he  raeitn  to  produce 
any  affidavit  at  all) ;  but  if  in  the 
course  of  the  enquiry  the  court  wish 
to  have  any  point  further  explained, 
they  will  give  the  defefidant  an  op- 

SortaniW  of  answering  it  on  a  future 
ay.    U.  V.  Jf^Uson.     4  Term  Repj 
487. 

0.  When  a  defendant  who  has  been 
convicted  on  an  indictment  comes 
up  to  receive  judenient,  the  prose- 
cutor may  read  affidavits  in  aggra- 
vation, though  made  by  witnesses 
who  were  examined  at  the  trial, 
which  affidavits  the  defendant  is  at 
liberty  to  answer.  The  tClng  v. 
Sharpness.  .  1  Term  Rep.  228. 

6.  Where  a  defendant  in  a  prosecu-^ 
tion  had  suffered  judgment  to  go  by 
de&ult,  and  came  up  to  receive 
judgment,  the  prosecutor  was  per- 
mit^d  to  read  affidavits  in  aggra- 
vation, containing  expressions  made 
use  of  by  the  delendant  confirming 
and  aggravating  his  goQt,  which 
had  been  uttered  by  him  in  the 
hearing  of  two  persons,  and  by 
them  werwards  related  to  the  per- 
sons making  the  affidavits,  the  pros- 
ecutor having  first  entitled  himself 
to  tliis  evidence  by  swearing  to  an 
application  to  both  those  persons  to 
come  forward  with  their  testimony  • 
which  they  had  refugeil^  and  it  ap-^ 
pearing  to  the  court  that  those  wit- 
nesses >|'ere  under  the  coiitrol  of  thef 
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defendant     The  Kkig  v.  Jlrdier. 
2_  Term  Bep.  2a*,  n. 

7.  Otherwise,  where  it  does  not  ap- 
pear that  such  third  person  is  Wi- 
der the  control  or  innuence  of  the 
defendant.  R,  v.  Pinkerloru  2  East, 
357. 

N.  In  this  last  case  some  doubt  seems 
to  be  cast  on  the  authority  of  The 
Idng  V.  %ircher, 

8.  If  a  person  required  to  answer 
the  matters  of  an  affidavit,  swear 
to  an  incredible  story,  the  court  will 
grant  an  attachment  against  him, 
though  he  positively  deny  the  mal- 
practices imputed  to  him.  In  tiie 
fMatter  of  CrosUy^  6  Term  Rep,  701  j 
and  see  Ex-parte  J\'''owlan,  Bank- 
rupt, nL 

V.  Supplementary  or  ddditionali  inhere 
necessary  or  admitted, 

1.  A  defect  in  an  original  affidavit 
to  hold  to  bail  cannot  be  cured  by  a 

'  supplemental  one.  Cape  and  Jlmth' 
er  V.Cooke,'  2  Douglas^  ^%7, 
But,  but  by  the  present  practice  of  C. 
P.  it  should  seem  that  it  may ;  Ilob' 
son  V.  CampbM.  H.  Black.  24^5. 
It  is  not  sufficient,  in  an  affidavit  to 
hold  to  bail,  for  tlie  plaintiff  to 
swear,  that  the  defendant  is  indebt- 
ed to  him,  in  so  much,  upon  prom- 
ises. Cope  V.  Coolce.  2  Douglas^ 
467.  Nor  is  so  much  in  trover ;  Huh' 
bard  v.  Paclieco.    H,  Black.  218. 

2.  Subsequent  affidavit  by  a  plaintiff 
executor,  that  he  believes  the  debt 
to  be  due  (being  at  first  only  swem 
(o  appear  by  the  accounts  of  the 
deceased)  admitted  to  hold  to  bail. 
Roche  V.  Careif, ,  2  Blackstane^  830. 

3.  Affidavit  of  service  of  a  rule  M'ith 
an  allocatur  of  costs  and  a  demand 
thereof,  on  or  about  such  a  day,  in- 
sufficient«  tVoodham  v.  Brett.  2 
WUs.  2^. 

4.  An  affidavit  that  the  suit  is  brought 
for  the  benefit  of  any  other  person 
than  the  plaintiff*  is  not  (o  be  receiv- 
ed. JEWe,  qui  tarn,  v.  Stephens.  2 
L.  Raytn.  1333. 

0.  An  affidavit  that  the  cause  of  an 
IU!tion  is  under  the  suln  mentioned 


in  the  damnum  of  thedecIai%tion 
cannot  be  received.  Jhumymam* 
2  L.  Rmm.  1304. 

6.  An  affidavit  of  a  person  pilloried 
may  be  read,  on  a  motion  to  set 
aside  a  judgment  for  irregularitv. 
Davis  and  Carter'^s  Case.  2Scdjc. 
461. 

7.  Affidavit  ef  one  convicted  of  for- 
gery not  to  be  read  to  support  a 
complaint*  WaUcer  v.  KecSmey.  2 
8tr.  1148. 

8.  If  the  affidavit  on  which  the  de^ 
fendant  is  held  to  bail  be  defective^ 
the  defect  cannot  in  general  be  sup- 
plied by  another  affidavit.  Jdeks 
V.  Pemhertatu    B  Term  Rep.  5^2. 

9.  The  court  of  C.  P.  will  never  re- 
ceive a  supplemental  affidavit,  un- 
less    to    supply    something    am- 

'  biguous  on  the  face  of  the  origin- 
al affidavit^  and  wliich  the  courts 
for  its  own  satisfaction,  wishes  to 
have  explained*  Ghreen  v.  Redshaw. 
1  Bos.  *  Pull.  22!T. 

10.  If  a  plaintiff fxecutor  hold  a  de-* 
fendant  to  ban  ,upon  an  affidavit 
stating  the  debt  to  be  due,  *'  as  ap- 
pears by  the  testator's  books,"  but 
omitting  to  add,  "  and  which  the 
deponent  believes  to  be  true,"  the 
court  of  C.  P.  will  allow  the  plain- 
tiff to  swear  to  hi»  belief  in  a  sup- 
plemental affidavit.  Garnham  Ex- 
ecutirix  v.  Hammond.  2  Bos.  Sf  PulL 
298.  (And  see  ante^  I.  and  1  Bos. 
^  PuU.  36j 

11.  If  an  affidavit  to  hold  to  bail 
be  made  by  a  person  prima  fa- 
cie incompetent  to  nuike  it :  (bfu. 
^Vhether  circumstances  proving 
him  to  be  competent  can  be  shewn  by 
affidavit,  for  cause  against  a  rule 
for  discharging  the  defendant  on  a 
common  appearance.  Bolt  v.  Mil- 
ler.    2  Bos.  Sf  Pull.  420. 

12.  No  counter  affidavit  can  be  receiv- 
ed in  K.  B.  in  order  to  contradict  or 
do  away  the  effect  of  an  affidavit  to 
hold  to  bail  on  the  merits.  And 
though  such  counter  affidavit  might 
be  received  to  shew  that  the  defend- 
ant had  been  before  holden  to  bail 
for  the  same  cause  of  action  here, 
yet  it  will  not  avail  to  shew  that 
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lie  was  hdsre  so  holden  to  bail  ia 
a  foreign  eoimtry  ;  at  least  where 
it  did  Mf  distinctly  appear  that  the 
Adetdtnt  could  hav^e  the  same  re- 
dress and  benefit  bj  the  proceedings 
aiivad  as  here*    ImUpf  v.  EUefsea. 

iJi  If  a  rule  to  shew  cause  why  there 
should  not  be  judgment  as  in  ease 
of  a  nonsuit  be  discharged  on  an  af- 
fidavit which  contains  an  answer 
false  in  itself,  the  court  will  not  af- 
terwards open  the  matter  on  an  affi- 
davit which  disproves  the  contents 
of  the  former  one  ;  though.  If  they 
see  reason  to  doubt  the  truth  of  the 
first  affidavit  at  the  time,  they  will 
suspend  their  judgment  till  the  mat- 
ter be  examined  into.  Davis  v.  Ckit^ 
Ue*    8  Tmn  Eep.  409.      . 

14.  An  affidavit  to  hold  to  bail  stat- 
ed the  debt  to  arise  ore  a  bill  ofex^ 
change  or  order,  drawn  by  A.  and 
accepted  by  defendant.  On  the 
face  of  the  affidavit  alone  the  court 
refused  to  order  the  bail-bond  to  be 
cleJirered  op.  But  on  a  subsequent 
motion  on  reading  the  affidavit  and 
the  deciaratioriy  by  which  latter  it 
appeared  that  the  instrument  was 
not  a  bill  of  exchange,  they  ordered 
the  bond  to  be  delivered  up  on  de- 
fendant's filing  common  bail.  WUks 

'  V.  Adcock.    8  Term  Etp*  27. 

15.  dl.  having  been  arrested  at  the 
suit  of  j9.,  gave  him  a  draft  for  part 
of  the  demand,  and  agreed  to  settle 
the  remainder  in  a  few  days  :  the 
draft  was  dishonoured ;.  on  which 
B.  again  arrested  him  on  the  same 
affidavit ;  and  it  was  held  regular. 
Puckfard  v. Maxwell,  6  TerniM.lj2. 

16.  On  an  application  to  a  judse  to 
discharge  a  defendant,  on  filing 
common  bail,  it  is  matter  of  discre- 
tion, on  cause  being  shown  by  the 
plaintiff^  to  receive  counter-affida- 
vits or  not*  Welsh  r.  HUl.  2  Johns. 
Rep.  100. 

17.  (Jounter  affidavits  may  be  read  to 
oppose  a  motion,  though  copies 
have  not  been  served,  but' supple- 
mentary affidavits  in  support  of  a 
motion,  cannot  be  read.  Ckmpbell 
y.  drove.    2  Johns.  Cas.  ±05. 


18.  In  assumpsit,  the  tenue  will  not  be 
changed  on  a  general  affidavit 
fFheaton  v.  Slosson.  2  Johns.  Cas. 
111. 

19.  An  affidavit  of  the  plaintiiOr  in  a 
cause,  residing  dXHavanna,  taken 
before  an  dmericofi  consul,  at  JEIa- 
vomtOj  was  allowed  to  be  read  on  a 
motion  for  a  commission  to  take  the 
depositions  of  witnesses  abroad. 
h^ekh  V.  Um.     2  Johns.  Bep.  373. 

2(K  The  copy  of  an  affidavit,  served 

on  the  opposite  party,  need  not  be 

signed  by » the  deponent,  nor  have 

ht  jurat.    Livingston  v.  Cfieetham. 

2  Johns.  Sep.  479. 

VI.  Swearing  $  five  Mode  and  Jwris- 

diction. 

1.  The  court  will  in  no  case  issue  an 
attachment  against  a  party  at  the 
suit  of  another,  where  the  affidavits 
on  which  the  motion  is  founded  are 
sworn  before  the  agents  of  thepro»' 
ecutor.  R.  v.  Wallace.  3  £enn 
Rep.  403. 

2.  An  affidavit  may  be  taken  befbre 
the  clerk  of*  the  attorney  in  the 
cause,  if  the  clerk  be  empowered  t^ 
t&ke  affidavits  at  all.  GoodtitLe  d. 
Fve  V.  Badtitle,    8  Term  Rep.  638. 

8.  Where  an  affidavit  is  taken  be- 
fore a  commissioner  of  B.  R.  by 
any  person  who  from  his  signature 
appears  to  be  illiterate,  the  commis- 
sioner shall  certify  in  the  jurat  that 
the  affidavit  was  read  in  his  pres- 
ence to  the  party  making  the  same, 
and  that  such  party  seemed  perfect- 
ly to  understand  the  same  ;  and  al- 
so that  the  said  party  wrote  his 
signature  in  the  presenee  of  the 
eouimissioner.  Reg.  Cren.  £.][3i  G. 
3.    4  Term  Rep.  284. 

4.  An  affidavit  taken  before  a  jndg& 
at  nisi  prius,  upon  an  information 
issuing  out  of  this  court,  which  atffi- 
davit  was  returned  hero,  is  consid- 
ered as  taken  under  the  authority  of 
the  court,  and  they  will  take  cog- 
nizance of  the  contents,  and  grant 
an  information  thereon.  R,  v.  Jb- 
liffe.    4  Term  Rep.  28S, 
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p.  The  court  will  take  cognizanee 
of  affidavits  sworn  before  foreign 
magistrates  if  properly  authenticat- 
ed to  them.  Dalfixpr  v.  Barnard. 
7  Term  Mep.  201. 

0.  An  affidavit,  punporting  to  have 
been  taJken  beJBore  JC  C.  high  bailiff 
and  chief  ma^strate  of  the  district 
of  Douglas  IB  the  Jsle  of  Many  is 
jiufiiciently  authenticatea  by  an  af- 
fidavit taken  in  this  courts  stating 
that  the  party  making  it  knew  the 
subscription  ^  J»  Cy  ^c."  at  the 
foot  of  the  other  affidavit,  to  be  the 
hand- writing  of  JT.  C.    7  Ter^n  Bep. 

7,  The  court  of  C.  p.  held  that  the 
affidavit  of  the  acknowledgement  of 
a  warrant  of  attorney  to  suffer  a  re- 
covery, taken  before  an  ordinary 
magistrate  in  a  foreign  country, 
piust  be  attested  by  a  notary  public. 
Eor-parU  Worsley.  2  H.  Blaxfc. 
3275. 

8.'  But  the  court  will,  from  courtesT, 
dispense  with  such  attestation,  m 
.the  case  of  an  affidavit  taken  be- 
fore a  great  judicial  officer  in  Ire- 
land.  2  H.  Black,  3fr5. 

^f  It  is  no  objection  to  an  affidavit  to 
hold  to  bail  that  it  i^  not  intituled 
^'  in  the  King's  Bench,"  or  that  it 
(ippears  to  have  been  taken  before 
^  «iv.  B,  a  eoQmiissioner,"  &c.  with- 
out adding '« of  the  court  of  K.  B." 
if  in  fact  he  were  a  commissioner  of 
that  court.  ICennet  and  Avon  Canal 
Company  v.  Jones.     7  JlBrm  Bep, 

$0.  The  court  of  C.  P.  disallowed  the 
objection  that  no  place  was  men- 
tioned in  the  jurat  ofthe^davit. 
1  Bos.  Sf  Full.  105. 
|1.  Where  several  persons  join  in  an 
^  affidavit,  their  names  must  be  writ- 
ten in  the  jurat ;  and  no  affidavit 
can  be  read  if  there  be  any  ipterlin- 
leation  or  erasure  in  the  jurat.  Beg. 
(en.M.  Z7  0.3.     7  Term  Bep. 

|J2.  A  judge  of  the  court  of  common 
pleas,  may  take  an  affidavit  out  of 
this  county,  when  it  is  to  be  read 
in  the  supreme  court.  Hopkins  v. 
Mfndfrh^ek     5  John^.  Bep^  234. 
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«*!.  Where  liable  personally. 
IL  Bbw  far  his  Frineiplal  is  hound 
ijf  his  Acts. 

L  Where  UMe  personally. 

t.  Where  goods  are  sold  to  a  factor 
who  has  agreed  to  take  the  risk  of 
the  debu,  Uie  vendee  is  answerable 
for  the  amount  to  the  owner,  if  he 
has  received  notice  from  him  to  pay 
him,  and  not  the  factor,  previous  to 
his  having  paid  the  latten  iSlcrtm- 
sfttfc  V.  Alderton.    2  Sir.  1182. 

S.  A  faetor  cannot  pawn  the  eooda  of 
his  principal.  Paierson  v.  Task.  2 
8tr.  1178. 

8.  If  money  be  mispaid  to  an  agent, 
and  he  has  paid  it  over,  he  is  not  li- 
able to  an  action  bv  the  person  who 
mispaid  it.  Bvlier  y.  Harrison. 
Cowperj  505. 

But  if  before  paying  it  to  the  yrinci- 
pal,  the  person  corrects  the  mistake, 
the  agent  caiinot  afterwards  pay  it 
over  without  making  himself  liable. 
Bnd.  The  merely  passing  it  to  ac- 
count is  not  a  payment  over,  if  there 
was  no  credit,  fresh  acceptances, 
goods  bought,  or  money  actually 
advanced  for  his  principal.    Ibid. 

4.  An  Officer  appointed  by  govern- 
ment treating  as  an  agent  for  the 
public,  is  not  liable  to  be  sued  upon 
contracts  made  by  him  in  that  ca- 
pacity. Miebeatn  v.  Haldimand. 
i  Term  Bep.  172. 

5.  Not  even  though  he  contract  by 
deed,  if  it  be  on  account  of  govern^ 
ment.  Ununn  v.  Wolseley.  1  Term 
Bep.  674.  (See  Deed  5.  Assump- 
sit II. 

6.  Semble  if  a  person  describing 
himself  as  agent  for  another  reside 
ing  abroad  enter  into  a  contract 
here,  he  is  personally  liable.  Eyre 
C.  J.  Be  GailUm  v.  VAigle.  l 
Bos.  ^  PulL  368. 

7.  If  one  take  the  security  of  the  a- 
gent  unknown  to  the  principal,  and 
give  the  agent  a  receipt  as  formon- 
^y  due  from  the  principals  on  the 


AGENT  L 


58 


of  vibiA  iht  pritieipat  deals 
difEerentlj  witli  hit  agent,  the  prin- 
eipai  is  iltfehar^ed  althoi^  the  se- 
euiitj  hiL    JUtttTj  if  the  principal 
do  B0(  shew  tliat  he  was  injured  by 
mesJH  of  saeh  false  voaeher,  and 
ike  anission  of  the  party  to  inform 
Mm  of  the  tmth  in  doe  time.     IF^<* 
aU  Y.  The  Marqms  of  Hertford.     8 
Ast,  147.     (And  see  Ward  v.  Fd" 
tfMy  i  £ast,  507,  tit  Ship.) 
a.    Where  goods  are  onieredfor  a 
ship  by  the  owners,  before  the  ap- 
pointment of  the  eaptain,  though 
some  are  not  delivered  tUl  after- 
wards, yet  as  no  personal  eredit  is 
given  to  the  eaptain,  he  is  not  an- 
swerable for  any  of  them.    Farmer 
T.  Horrtes.    i  TermBep.  108. 

9.  But  where  the  eaptain  contracts 
for  the  goods,  thoudli  they  are  fur- 
nished  for  the  use  of  the  ship,  he  is 
answerable  in  respect  of  this  con- 
tract    1  IWrn  Bxf,  106. 

10.  8o  that  in  such  case,  the  trades- 
man has  a  claim  both  on  the  eap- 
tain and  owners,  as  well  as  a  spe- 
cific lien  on  the  ship  itself,  i  Term 
Rep.  106. 

11*  A  public  agent  is  not  personally 
liable  -on  contracts  made  by  him  in 
that  capacity.    1  Mas^  ^8. 

12.  Jk.  holding  £.'s  note,  delivers  it  to 
C  to  collect :  C.  for  a  valuable  eon- 
sideration  seUs  it  to  JD.  who  receives 
from  2?.  the  money  due :  C.  after- 
wards gives  A.  his  own  note  for  the 
amount  j9.'s  acceptance  of  C's 
note  is  a  confirmation  of  the  trans- 
action.    %  Mass.  106. 

18.  In  an  action  by  A,  aganst  D.  for 
the  money  received  by  him  of  B.  C. 
is  a  competent  witness.    Ihid. 

14.  A  factor  has  no  authority  to  pawn 
goods  entrusted  to  him  for  sale.    2 

tB.  When  an  agent  compromises  a 
demand  of  his  principal  by  reeeiv- 
ii^  from  the  debtor  a  negotiable 
liotc  indorsed  specially  to  the  agent, 
the  principal  cannot  maintain  tro- 
ver for  the  note ;  but  the  agent  be- 
comes immediately  ans^ierable  for 
the  amount  of  the  liquidated  dun- 


asees,  as  for  so  much  money  recciv 
ed  by  him  to  the  use  of  his  princi- 
pal, whose  proper  remedy  is  an  ae<* 
tionof  assuaipsi^.  Flaifd  y.  Dojf,  8 
Jlfoss.  408. 

16.  An  agent  to  whom  a  bill  of  ex- 
change was  remitted  for  collection, 
thou^  liable  for  n^ect  in  tiie  first 
instance,  was  held  mschareed  from 
his  responsibility,  by  the  principal's 
adopting  his  acts.  Towle  &  Jack^ 
son  V.  8tet>en$on.    1  Johm.  uzs.  110. 

17.  Where  an  agent  received  goods 
upon  condition  to  pay  to  A  a  cer- 
tain sum  out  of  the  first  proceeds 
thereof^  which  acceptance  so  made 
was  afterwards  approved  of  by  the 
principal,  the  agent  was  held  bound 
to  pay  to  B.  the  sum  stipulated,  not- 
withstanding the  gooos  had  been 
previously  assigneoby  the  principal 
to  C.  without  &e  knowledge  of  the 
agent  JWi/son  v.  Bli^^.  i  Johns. 
Cos.  205. 

18.  Where  A.  received  from  B,  the 
note  of  C.  to  collect  $  and  C.  being 
reputed  insolvent,  and  havine  ab- 
sconded, D.  in  behalf  of  C.  offered 
to  pay  A.  13s.  and  4(2.  in  the  pound, 
for  the  debt,  and  tiiis  proposal  being 
communicated  to  B.  he  made  no  ob-t 
jection,  and  A.  afterwards  settled 
with  1),  at  that  rate ;  it  was  held 
that  A.  was  not  responsible  to  B^ 
for  more  than  he  received  of  A  the 
silence  of  B,  amounting  to  an  as- 
sent to  the  proposal,  and  a  ratifiea-^ 
tion  of  the  act  of  A.  Armstrong  Sf 
BamwaU  v.  GUchrisL  2  j3m$, 
Cbs.  424. 

19.  C.  and  D.  claimed  m^ney  in  the 
hands  of  0.,  C.  brought  his  action 
against  0.  who  defended  the  suit  at 
the  request  of  J9.  The  attorney  of 
C.  entered  into  a  eompromise  with 
the  attorney  of  0.  ana  D.  and  the 
suit  was  discontinued ;  after  which 
O.  paid  over  the  money  remaining 
in  his  hands  to  D.^  C.  finding  some 
defect  in  the  securities  delivered  to 
him  as  part  of  the  conditions  of  the 
compromise,  brought  an  action^  a- 
gainst  0.  for  a  breach  of  promise. 
It  was  held  that  O.  was  a  mere 
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•tftkeholder,  and  the  agreement  of  gainst  an  Ikgent  tvho  W  received 

•  compromue  must  be  considered  as  money  to  wmeh  his  pnncipal  has 

•  made  between  C  and  I).^  and  that  no  right,  if  the  agent  has  had  notice 
O.  having  paid  over  the  money^  was  not  to  pay  the  money  over ;  and  in 
no  longer  liable.  Carew  v.  OUs.  some  cases,  without  such  notice,  if 
1  Johns.  Rep.  418.  tbe  money  has  not  been  actuallj 

20.  A  clerk  of  the  Bank,  who  acted  <  paid  of^r.     Htarsey  v.  Fruyn.    7 
as  a  book-keeper,  and  whose  partic-  Jo/^ns.  ktep.  179. 

iiiar  duty  it  was  to  keep  the  ledger,  24.  A  public  agent  of  government, 

into  which  the  entries  are  copied  contracting  for  the  use  of  govem- 

from  the  idler's  cash  book,  received  mekit,  is  not  personally  liaBle,  o/- 

money  fromd.  who  was  a  dealer  thoiigh  the  contmctlx  under  his  seal» 

with  the  Bank,  for  the  purpose  of  Hodgson  v.  Dexter,    i  Cranch^  345« 

having  the  same  deposited  in  the  25,  A  factor  may  be  justified  by  the 

bank,  and  which  he  entered  in  the  orders  of  an  agent,  in  deviating 

ledger,  and  aiterwards,  into    the  fi*om  the  written  orders  of  the  prin- 

dealer's  bank-book,  but  which  was  cipal.    JUandlav.  Barry.  S  Chvneh^ 

not  received  by  the  teller,  nor  enter-  415. 

ed  into  his  cash-book,  and  was  sup-  20.  An  agent  for  collecting  of  debts 

|HMed  to  be  embezzled  with  other  merely,  is  not  a  factor  within  the 

monies  by  the  clerk,  who  abscond-  13th  section  of  the  act  of  limitations 

ed;  it  was  held,  that  the  clerk,  in  of  Virginia.    Hopkirk  v.  BM.    a 

making  the  deposit,  was  the  agent  ■    Cranch,  454. 

of  «^.  and  not  of  the  bank ;  and  that  27.  Ah  agent  who  makes  insurance 

J3l.  must  be  answerable  for  the  deji'  for  his  principal  has  authority  to 

cU  in  the  deposit    MmhaUan  Com-  abandon  without  a  formal  letter  of 

pany  v.  Lymg.     4  Johns.  Bep.  377.  •   attorney.      Chesapeake  Ins.  Co.  v. 

21.  Where  a  person  receives  goods  as  >   Btark.    6  Cranch^  268. 

an  agent  or  factor,  to  sell  for  an-  28.  After  abandonment,  the  agent  of 

other,  without  any  special  instruc-  the  insured  becomes  ^the  agent  of 

tions  to  sell  for  cash,  and  not  on  • .  the  underwriters.    Ihid. 

credit,  he  may  sell  on  credit,  for  29.  Where  a  public  agent  may  give  in 

the  period  usual  in  market ;  and  in  evidence,  his  officiarcorrespondence 

case  he  sells  on  credit,  in  the  usual  and  papers,  and  the  resolutions  of 

manner,  and  uses  due  diligence  to  Congress,  in  an  action  brought  on 

ascertain  tlie  solvency  of  the  pur-  -   account  of  his  official  conduct.    3 

chaser,  he  will  not  be  responsible  '  Dallas,  30  to  42. 

should  the  vendee  prove  insolvent.  80.  If  an  agent  pay  over,  after  notice, 

Van  Alien  and  anotlier  v.  Vanderpool  he  pap  wrongfully  and  shall  not 

and  others*    6  Johns'.  Bep.  60*  be  excused ;  under  what  circum- 

S2.  Where  the  corporation  of  the  city  stances  proceedings  in  court  shall 

of  •9/^atty,  being  by  their  charter  in-  amount  to  notice,  and  suspend  his 

vested  with  the  powers  of  commis-  right  to  pay.    3  Dallas, S7y  110, but 

sioners  of   hichways,  to  regulate  see  ±05,  6,  7. 

streets,  &c.  ordered  a  certain  road,  31.  Where  an  agent  received  only  a 

within  the  bounds  of  the  city,  to  be  moiety  of  the  proceeds  of  a  prize,  he 

shut  up,  and  A.  pursuant  to  such  cannot  be  made  responsible  for  more, 

order,  as  their  servant,  shut  up  the  on  a  joint  award  of  damages,  against 

road,  it  was  held  that  he  was  not  him  and  the  parties  who  received 

liable  for  the  penalty  given  by  the  .  the  other  moiety.    3  Dallas,  88. 

act  relative  to  highways,  for  ob-  32.  Agents  selling  goods  captured  as 

strueting  the  road.    Bisbee  v.  ManS'  prize,  are  only  answerable  to  the 

Jkld.    6  .Tohns  Bep.  85.  original  owners  w  ho  recover  the 

23,  An  action  may  be  nyiintained  a-  goods  by  a  decree  of  the  admi^ttlty, 


AGENT  I.  n. 


55 


for  the  proeeeib  of  the  sales,  not 
for  the  vcJse  of  the  goods,  though 
th^  had  DotJee  of  the  owner's  elaim. 

IL  ttaicfaT  his  Principal  is  boimd  by 
his  Acts.  ' 

i.  Payment  to  the  attorney  is  pay^ 
jnent  to  the  principal.  BfaMwry  y. 
Wright,     2  BaugUiSj  62^. 

&  Paifment  to  an  agent  or  servant 
usually  accnstomed  to  receive  for 
the  principal  is  a  payment  to  the 
principal;  otherwise  to  a  servant 
not  accustomed  to  receive  for  the 
principal,  or  when  the  payment  is 
on  a  special  account  out  of  the  na- 
ture or  the  a^nt^s  authority,  unless 
by  express  £re«tion  of  the  princi- 
pal.    Grosser  V.  Mills.  L(0if59B,4!. 

8.  Payment  to  the  agent  ^r  the  at- 
torney of  a  party,  is  not  pavment  to 
the  party.  Fates  v.  Freckleton.  2 
Bouglas^i  623. 

But  if  tlic  agent  in  town  take  money 
out  of  court  which  the  defendant  has 
paid  tn,  under  a  judge's  order,  but  ir^ 
regQlsaiyj  that  shall  bind  the  plain- 
tiff, and  be  a  waver  of  tlie  irregu- 
larity. Griffiihsy.  TFUliauis.  iW- 
glas^624f, 

4.  Assurance  made  by  a  factor,  who 
has  a  lien  on  the  goods  of  liis  priu- 
eipal,  does  not  pass  by  a  consign- 
ment of  the  goods  insured  to  a  third 
person  by  tjbe  principal.  Godin  et 
al.  V.  London  Assurance  Company. 
1  Burr.  489. 

5.  The  a^nt  of  a  regiment  is  only 
the  servant  of  the  colonel  and  his 
receipt  chains  the  colonel.  Bau' 
ment  v.  Pine.    1  L.  Raym.  101. ' 

f  •  A  letter  of  attorney  ceases  to  have 
effect  on  the  death  of  the  party  giv- 
ii^  it.  Skipnum  y.  Thompson^  & 
Wnnm  v.  Thonuis.    WHL  B%B. 

Everj  act  done  nnder  a  letter  of  at- 
torney most  be  done  in  the  name  of 
the  principal.     Willes^  109. 

7.  A  plaintiff  is  bound  by  the  acts  of 
his  attorney's  agent  in  town.  Qrif- 
jiths  V.  WimmM.    1  Term  Rep.  710. 

s«    Where  there  is  an  agent  in  to^n, 


all  notices  are  given  to  him,  and 
are  not  sent  into  the  country.  Bu/- 
lev  J.  i  Temi  Rep^  711.  (But  see 
Hayes  v.  Per^R5.    3  East^  568.) 

9.  Where  an  agent  is  employed  to 
buy  goods,  an  acknowledgment  un- 
der his  hand-w^ting  of  his  having 
received  them  is  evidence  of  a  de- 
livery to  the  buyer.  Bi^s  v.  Law^ 
rence.    3  Temi  Rep.  4M. 

10.  A  special  agent  under  a  limited 
authority  cannot  bind  his  principal 
by  any  act  beyond  the  scope  of  such 
authority.  Fenn  v.  Harrisotti  9 
Term  Rep.  757. 

11*  Therefore  where  it  appeared  in 
evidence  that  the  holder  of  a  bill  of 
exchange  desired  A.  to  get  it  dis-* 
counted,  but  positively  repLsed  to  in^ 
dorse  itj  and  A.  delivered  it  to  B. 
for  the  same  purpose,  informing  him 
to  whom  it  beloiu;ed ;  and  J9*,  find- 
ing that  he  could  not  dispose  of  it 
without  indorsing  it,  was  prevailed 
upon  to  do  so  by  •/S.'s  telling  him 
that  he  would  indemnify  him ;  but 
the  indorsee  took  it  upon  the  credit 
of  the  names  on  the  bill,  without  any 
knowledge  of  the  real  owner;  it  was 
held  that  although  such  original 
holder  afterwards  promised  to  pay 
the  bill,  such  promise  could  not  sup* 
port  an  action  by  the  indorsee,  it 
being  nudvxa  pac  tot.  d  Term  Rep. 
757. 

12.  It  appearing  on  evidence,  howev- 
er, on  a  new  trial,  that  the  holder 
of  the  bill  did  not  say  he  would  net 
indorse  if,  the  court  held  that  AJu 
employers  were  bound  by.  his  aet, 
ana  liable  to  refund  on  the  bill's  be- 
ing dishonoured  ;  and  that  the  sub- 
sequent promise  to  pay  was  decisive 
against  them.    4  T^rm  Rep.  177. 

13.  A  factor  cannot  pawn  the  goods 
of  his  principal.  Daubigny  v.  Ai- 
val.    6  Term  Rep.  60^. 

14.  And  if  he  do,  the  principal  may 
recover  the  value  of  them  in  trover 
against  the  pawnee,  on  tendering  to 
the  factor  what  is  due  to  him,  with- 
out anv  tender  to  the  pawnee.  0 
Tarm  Jb^.  604. 

10.  But  this  rnle  does  not  apply  to  the 
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ea«e  of  a  baaker,  (or  it  should  setm 
any  other  peraouy)  pledging  iiu^or^ 
ed  bilk  of  exehange  deposited  in 
kis  hands  by  a  customer.    1  Bos. 


bl^  for  the  fidse  representatioa  of 
the  master  who  exceeded  his  aa* 
thority.  Qibson  t.  Colt  and  others. 
7  Johis.  Bep.  390. 


4*  JPulL  t5±.  (See  ColUnsr.  Martin.  21.  A  power  to  sell  does  not,  of  itself, 

1  Bos.  S[  PaU.  64^.    Bankrapt  X.)  give  the  power  to  warrant  the  title 

16.'  A  factor  cannot  pledge  the  gooda  of  the  thing  sold*    Ibid. 

of  his  principal  by  indorsement  and  22.  A  promise  by  a  merchant's  factor 


that  ne  would  write  to  his  principal 
to  get  insunuce  done,  does  not  bind 
the  principal  to  insure.  Bandog 
▼.  frare.    3  Cranekj  ao3. 


deliTciy  of  the  bill  of  lading,  any 
more  than  by  the  deliyeiy  of  the 
goods  themselves,  though  the  indor- 
•ee  knew  not  that  he  was  the  factor. 
Mhtfsmn  ▼.  Thornton.  6  East,  17. 
§7.  A  broker  when  he  bought  goods 
for  his  prinoipal  aereed  for  haaper 

loss  on  the  resale ;  it  was  held  that 
this  mdertaking  was  discharged 
when  Ae  principal  had  a  fair  op- 
portunity of  seUiag  to  advantage, 
out  neglected  it,  though  he  was  af- 
terwaras  obliged  to  sell  at  a  loss. 
Chrry  V.  JBdensor.   8  TermBep.  B2^.   L  Cf  the  hterpretation  end  Operation 
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I.  (yf  the  Bderfretation  and  Operas 

tion  of. 
H.  Fraudulent^  illegal,  of  void. 
in.  J\ron'peiformanceyWhatdiaUex* 

cuse. 


is.  Fraud  will  vitiate  any  transaction, 
though  the  principal  person  inter- 
ested do  not  personally  take  any 
part  in  the  fraud :  for  tlie  principal 
IS  civilly  rtsponsible  for  the  acts  of 
his  agent.  Boe  d.  Willis  v.  Mar* 
Un.    4  Term  Bep.  89. 

19.  The  property  of  goods  bought  by 
an  a^nt  for  the  vendee,  delivered 
by  him  to  the  vendee's  packer,  in 
whose  hands  they  are  attached  by 
the  vendee's  creditors,  revests  in  the 
vendor,  so  as  to  avoid  the  attach- 
ment, by  the  vendee's  having  coun- 
termanded the  purchase  by  letter 
to  his  agent  dated  before  such  de- 
livery, tkoogh  not  received  till  af- 
terwards, the  vendor  assenting  to 
take  back  the  goods.  Satte  v.  ^teld. 
5  Tenn  Bep.  211. 

SO.  Where  tne  owners  of  a  ship  au- 
thorized the  master  to  sell  the  ship 
in  the  same  manner  as  they  them- 


of- 

1.  If  Jl  8.  and  several  other  persons 
agree  that  they  will  enter  into  part- 
nership with  respect  to  s6  many 
shares  in  a  company,  that  J.  S.  shall 
pay  the  money,  and  have  custody  of 
the  shares,  and  that  he  shall  not  be 
obliged  to  keep  any  of  them  more 
than  four  years,  but  may  then  sell 
what  shall  remain  unsold,  an  agree- 
ment for  some  of  the  shares  by  J. 
8.  after  the  expiration  of  four  years, 
as  a  security  to  persons  for  giving 
bail  for  him  is  not  to  be  considered 
as  such  a  sale  or  disposition  of  those 
shares,  as  will  entitle  the  other  part- 
ners to  insist  that  J.  8.  shall  ac- 
count with  them  for  those  shares  as 
the  price  for  which  they  might  have 
been  sold  when  they  were  assigned. 
Seignoret  v.  M^uire.  2  L.  Bay- 
nondy  1241. 
selves  might  or  could  sell  her ;  and    2.    Agreement  that  jS.  shall  do,  and 

for  the  doii%  B.  shall  pay;  the 
former  is  a  condition  precedent ;  but 
time  fixed  for  payment  will  vary 
the  eonstruetiou.  Condition  to  be 
construed  from  the  intent  of  the  par- 
ties. Thorpey.  Thorpe.  East,  ±S. 
WHL  3.  1  8aUc.  171.  1  L.  Ban- 
mondy  230, 662.. 


the  master  sold  the  ship,  and  at  the 
time  of  sale  represented  her  to  be  a 
registered  ship,  \i^n,  in  fact,  she 
sailed  under  a  coasting  licence  only ; 
it  was  held  that  the  master  being  a 
special  agent  for  the  purpose  of  the 
sale^  tlie  owners  were  not  answera- 
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fteleflse  of  mi  equity  of  redemption,  a 

good  cowideration  for  a  eontraet. 

Ibid. 

3.    Serieni  owners  of  different  ghips 

birng^  entered  into  a  bond  to  a  trus^ 

tee,  ftindin^  themselves  and  their 

<§5^ns,  to  indemnify  each  other,  to 

1  certain  amount,  if  any  of  their 

sliijn  should  be  lost,  and  one  of  them 

having  sold  his  ship,  and  she  being 

afterwards  lost,  the  others  are  not 

liable  under  the  bond,  unless  the 

vendor  has  sold,  together  with  the 

ship,  bis  interest  in  the  agreement 

of  indemnity,    .^ifresv.  VHlson.    i 

Houglos,  385. 

l^ntf  if  the  vendor  had  agreed  with  the 
vendee  to  pa,y  him  so  much  if  the 
ship  should  be  lost  within  a  given 
time,  and  the  ship  had  been  lost 
within  that  time,  it  should  seem 
that^the  vqndor  might  sue  the  oth- 
ers.    Ibid.  386. 

4k  A  mother  who  agrees  to  give  her 
daughter  a  portion  on  her  marriage, 
but  who  is  not  a  party  to^  nor  does 
she  exeeate  aHieles  of  agreement, 
exeepting  as  a  witness,  this  is  a  suf- 
ficient memorandum  in  writing  to 
bind  her,  and  take  the  ease  out  of 
the  statute.  Welfard  aand  another  v. 
Bezdey  and  ath&rs.  In  Chaneery. 
1  IWJls.  118. 

8.  An^ement  to  leave  money  by  wUl, 
need  not  be  in  writing,  though  un- 
eertain  as  to  the  time  of  perform- 
anee.  F*eni(m  v.  EinUers^  JSxectdor 
of  May.     3  B,  1^8.    l  Black.  353. 

6.  Earnest  only  binds  the  bargain, 
and  on  default  of  the  vendee,  vendor 
may  sell  to  another.  Langfortr. 
Mmbdstratrix  of  TUer.  1  8alk, 
113. 

7.  Entire  contract  cannot  be  divided. 
Counfess  of  PlifmoiUh  v.  Tkrogmor- 
ton  {in  Error.)    1  Salk,  65. 

8.  The  release  of  an  equity  of  re- 
demption is  a  ^od  eousidei^ation  for 
a  contract,  Thorpe  v.  Thorpe.  1 
L.  RayinanJ,  663.    Satlc.  171. 

0.  An  officer  or  sailor  who  has  a« 
greed  to  serve  on  board  a  letter  of 
marque,  for  certain  washes  during 
the  voyage,  and  a  share  of  all  prizes, 

8 


is  not  entitled  to  'any  part  of  the 
wages,  if  the  ship  is  tiucen  before 
she  eompleat  her  voyage.  Mermthij 
V.  LandaJU.    2  Douglas^  5Z9. 

10.  The  admiralty  ia\v  for  wages  may 
be  superseded  by  a  special  agree- 
ment. Campion  v.  ^cholls,  1 
Str.  105. 

11.  A  contract  to  indemnify  a  sheriff 
in  doing  what  he  ought  to  do,  is 
a^d. 

A  contract  to  indemnify  him  in  doing 
what  he  ought  not  to  do,  bad. 

The  sheriff  may  take  a  bond  from  the 
plaintiff  in  replevin  to  prosecute, 
occ.  make  return,  &e.  and  indemni- 
fy the  sheriff  against  the  replevin. 
Mackett  V.  Crissop.  1  L.  Rayinondj 
578. 

±2.  If  d.  has  a  slave  in  Virginia  or 
elsewhere,  that  slavery  is  establish- 
ed, and  contracts  with  B.  in  En-* 
gland  for  sale  of  him^  the  courts 
here  will  give  B.  his.  remedy  for 
breach  of  contract :  but  the  person 
of  the  slave  himself  is  under  the 
protection  of  our  laws  here,  and 
cannot  be  recovered*  Somerset  v. 
Stewart.    Lofftji. 

¥ox  the  meaning  of  the  term  0^7^- 
mentj  as  it  occurs  in  the  statute  of 
frauds,  see  Wain  v.  WarUers.  S 
Eastj  10.  tit  Frauds,  Statute  of. 

Id.  Where  a  lease  came  into  the  hands 
of  the  original  lessor  by  an  agree- 
ment entered  into  between  him  and 
the  assignee  of  the  original  lessee^ 
^  that  the  lessor  should  have  the 
premises  as  mentioned  in  the  lease, 
and  should  pay  a  particular  sunt 
over  and  above  the  rent  annually^ 
towards  the  good-will  already  paid 
by  such  assignee ;  such  agreement 
operates  as  a  surrender  of  the  whole 
term,  Simth  v.  Mapkback.  1 
Term  Rep.  44'1. 

14.  The  sum  in  such  an  agreement  is 
considered  as  a  sum  to  be  paid  an- 
nually in  gross,  not  as  rent;. and 
the  assignee  cannot  distrain  either 
for  that,  or  for  the  original  rent ; 
but  he  has  a  remedy  by  assumpsit 
for  the  sum  reserved  for  the  good-^ 
will.     1  Term  Hep.  ^n. 
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id.  An  agreement  between  a  debtor 
and  his  ereditors  that  they  will  ac- 
cept a  composition  in  satisfaction  of 
their  respective  debts,  to  be  paid  in  a 
reasanable  time,  cannot  be  pleaded 
to  an  action  brought  by  one  of  the 
creditors  to  recover  his  whole  de- 
mand. HeathcoU  Jf  dhers  v.  Crook* 
^umlcs.    2  Term  Mep,  2^ 

16.  But  if  the  debt  had  been  ascertain- 
ed by  the  agreement,  and  a  fund 
provided,  and  all  the  ereditors  bound 
to  forbear,  seems  tliat  would  have 
been  a  good  plea.    2  Tkrm  Rep.  2^ 

i7.  Bo  if  the  debtor  has  assigned  over 
all  liis  etTects  to  a  trustee  in  order 
to  make  an  equal  distribution  among 
all  his  creditors,  that  would  have 
been  a  good  consideration  in  law  for 
the  promise.    2  Term  Rep.  24*. 

18.  Acceptance  of  a  less  cannot  be  a 
satisfaction  in  law  of  a  greater  sum 

^  then  due :  nor  can  it  operate  as  an 
extinguishment  of  the  original  cause 
of  action,  though  accompanied  by  a 
conditional  promise  to  pay  the  resi- 
due when  of  ability.  Fitch  v.  Sut- 
ton.    5  Eastj  230. 

19.  The  creditors  of  a  bankrupt  enter- 
ed into  a  deed  of  composition  to  re- 
ceive 8s.  in  the  pound  in  full  dis- 
charge of  their  debts,  and  agreed 
to  release  every  thing  beyond  that 
to  the  bankrupt,  and  join  in  a  peti- 
tion to  the  chancellor,  to  supersede 
the  commission;  one  of  the  credi- 
tors having  two  distinct  debts  due 
from  the  bankrupt,  for  one  of  which 
he  held  bills  for  the  full  amount, 
received  his  dividend  of  8s.  in  the 
pound  on  both  debts,  and  then  re- 
covered the  full  value  of  some  of 
the  bills ;  held,  that  the  bankrupt 
was  entitled  to  recover -the  money 
so  obtained  on  the  bill  in  an  action 
for  money  had  and  received.  Stock 
v.  •Maivshn.     l  Bos,  Sf  FulU  286. 

20.  An  agreement  declared  on  to  sell 
oats  at  so  mileh  per  bushel,  must  be 
taken  to  mean  the  Winchester  bush- 
el, and  will  not  be  proved  by  evi- 
dence of  an  agreement  to  sell  by 
some  other  bushel.  Hockin  r. 
Cooke.    4  Term  Rep,  314. 


di*  A  pfomise  in  writing  directed  to 
•l.y  A,  and  C,  (a  house  in  trade,) 
to  pay  for  goods  to  be  furnished  to 
jD.,  does  not  extend  to  goods  furnish- 
ed to  J),  by  B.  and  C  after  *A,  had 
withdrawn  fh)m  the  partnership. 
Myers  v.  Edge,    7  Term  Rep.  204. 

22.  n  the  abandonment  of  a  contract 
be  made  the  ground  of  an  action,  it 
is  not  competent  to  the  plaintiff  to 
show  that  a  contract  has  existed 
and  been  abandoned,  without  prov- 
ing a  specific  contract.  1  Bos,  S^ 
Ptdl.  306. 

23.  wl.  being  tenant  to  J?.,  under  a 
lease  containing  covenants,  br which 
the  former  was  bound  to  ^tch  79 
bushels  of  coals  from  Pool  yearly, 
and  deliver  them  at  the  mansion- 
house  of  the  latter,  and  also  to  sop- 
ply  him  with  as  much  good  wheat 
as  he  should  want  in  his  family  at 
5s,  per  bushel,  it  was  agreed  be- 
tween them  that  the  lease  should 
be  surrendered  up  and  a  new  one 
granted,  omitting  the  above  cove- 
nants. A  new  lease  was  according- 
ly executed,  and  at  the  same  time 
an  agreement  was  entered  into, 
whereby  ^,  agreed  with  B,  that  he 
would  fetch  and  bring  to  the  dwel- 
ling-house of  jB.,  his  heirs  and  as- 
signs, 75  bushels  of  coals  yearly, 
for  12  years,  (the  term  of  the  new 
lease,)  and  yearly  supply  B,j  his 
heirs  and  assigns,  with  as  much 
good  wheat  as  he  should  want  in 
his  family  at  5s,  npr  bushel.  B, 
having  parted  with  nis  reversion  in 
the  farm,  and  also  quitted  the  man- 
sion-house, in  which  he  resided  at . 
the  time  when  the  agreement  was 
made ;  held,  that  he  was  not  enti- 
tled to  maintain  an  action  against  jS, 
for  refusing  to  deliver  the  wheat  at 
the  stipulated  price ;  that  the  ag^ree- 
ment  being  entire,  must  receive  one 
nnifonn  construction ;  and  as  it  was 
clearly  local  in  respect  of  the  deliv- 
ery 0^  coals,  it  could  not  be  deemed 

*  personal  mth  respect  to  the  wheat : 
Also,  that  no  parol  evidence  could 
be  admitted  to  explain  the  agree- 
menty  there  being  no  latent  ambi- 
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nity.     Cobar  v.  Gty.     2  JBoa.  ^ 

d^  Ji.  apees  by  parol  to  sell  an  es- 
tate t^B.  on  certain  terms,  provid- 
ed £.  will'  eoBtinue  C.  his  tenimt,' 
noi/or  €mt  mar  onlp  hut  from  year 
ioyeary  (C  having  just  before  been 
kt  into  possession  under  a  contract 
for  the  purchase  of  the  estate^  which 
he  had   failed  to  pay  for  in    time, 
and  had  therefore  forfeited  his  de- 
posit ;)  and  wS.  thereupon  agreed  to 
take  C'.'s  forfeited  deposit  as  part  of 
the  purchase-money :  d.  and  £«  af- 
terwards reduce  their  agreement  re- 
specUns  the  purchase  into  writing, 
in  whidi  no  notice  is  taken  of  the 
stipulation  concerning  C's  tenancy  $ 
jet  held,  that  this  stipulation,  be- 
ing collateral  to  the  written  agree- 
ment, was  binding  upon  B,^  and 
that  the  agreement  operated  as  a 
tenancv  for  two  years  certain   at 
least,  though  no  rent  was  then  men- 
tioned, but  was  to  be  settled  after- 
"wards ;  and  that  the  tenancy  could 
not  be  put  an  end  to  at  the  end  of 
ih^  first  year  hy  six  months  previ- 
ous notice  to  quit.    Denn  d.  Jacklin 
V.  Ckirtimght.    4  East^  20. 
25.    One,  liaving  entered  into  articles 
of  agreement  for  tlie  purchase  of 
certain  premises,  devised  the  same 
to  a  trustee  to  pay  the  rents,  and 
profits  to  her  three  daughters  (one  of 
tliem  being  covert)  and  the  survivor 
of  them,  wr  their  lives,  share  and 
share  alike:  and, after  their  decease, 
in  trust  for  all  aud  every  the  child  and 
chUdren  of  her  three  daughters  who 
should  be  living  at  the  death  of  the 
survivor  of  them,  as  tenants  in  com- 
mon:   but    if   all    her    daughters 
should  die  without  leaving  any  is- 
sue, then,  after  the  decease  of  the 
survivor,  in  ti^st  for  her  grandson, 
in  fee,  who  was  her  heir  at  law :  the 
-  residue  of  her  real  and  personal  es- 
tate to  her  three  daughters.    Upon 
a  bill  filed  by  the  grandson,  in  the 
lifetime  of  the  surviving  daughter, 
to  restrain  the  tenant  from  cutting 
timber,  &c.  and  after  a  conveyance 
of  the  premises  to  the  uses  of  tho 


will ;  held  that  under  the  will  and 
deeds  of  lease  and  release  the  three 
daughters  took  no  legal  estates,  but 
that  the  releasee  tooK  an  estate  for 
the  lives  of  the  daughters :  aud  that 
such  of  their  children  as  should  be 
living  at  the  death  ol  the  survivor 
of  the  daughters  would  take  estates 
in  fee,  as  tenai^ts  in  common.  Mob" 
inson  v.  (jretf  and  others,  9  East,  1. 
26'  Proofthat  the  defendant  agreed  to 
sell  liis  horse  warranted  sound  to 
the  plaintiff  for  31/.  10$.  and  at  the 
same  time  agreed  that,  if  the  plain- 
tiff would  take  the  liorse  at  that 
value,  he  the  defendant,  would  buy 
another  horse  of  the  plaintift'^s 
brother  for  14/.  14s.  and  that  the 
difference  only  should  be  paid  to  the 
defendant,  will  support  a  count 
charging  only,  that  in  consideration 
that  the  plaintiff  wouM  buy  of 
the  defendant  a  horse  for  31/.  10«; 
the  defendant  promised  that  it  was 
sound ;  and  that  in  fact  the  piaiotifif 
did  buy  tJie  horse /or  that  /rrice,  and 
did  pay  to  Hie  defendant  the  saidslL 
10s.  Elands  v.  Bwrtom    9  East,  349. 

27,  Where  land  had  been  conveyed  in 
payment  of  a  pre-existing  debt, 
which  was  cancelled  i^t  the  time  of 
the  conveyance,  and  it  was  agreed 
by  deed  that  the  land  should  be  ap- 
praised, as  soon  as  convenient,  by 
three  disinterested  men,  after  the 
manner  of  land  taken  on  execution ; 
and  if  tlie  appraised  value  of  the 
land  should  be  less  than  the  debt 
cancelled,  the  grantor  should  pay 
the  difference  in  six  months  from 
the  date  of  the  agreement.  After 
the  expiration  of  the  six  months, 
the  grantee  nominated  an  appraiser; 
and  the  grantor  refusing,  he  was 
held  liable  to  an  action  of  debt  for  • 
the  penalty  of  the  agreement.  Ea- 
ton ^"  al,  V,  8ta^.    7  Mass.  Zi2. 

28.  Where  an  action  for  money  had 
and  received  was  submitted,  by  a 
nile  of  the  court,  to  referees,  and  in 
the  rule  tlie  plaintiff*  agreed  that  \\Pi 
had  no  other  demand  on  the  defend- 
ant ;  the  referees  reported  that  the 
defendant  still  held  sundry  nofc^. 
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the  proceeds  of  which^  when  collect* 
ed)  would  belong  to  the  plaintift',  and 
gave  a  list  of  them  $  such  agree- 
ment is  Qo  bar  to  a  future  action  for 
the  said  proceeds  when  collected* 
Boyd  V.  JJavis.    7  Mass,  859. 

^9.  One,  in  consideration  of  a  dollar 
paid  him,  agreed  by  Im  deed  not  to 
run  a  stage  on  a  certain  road  speci- 
fied, under  peiialty  of  two  hundred 
and  ninety  dollars :  the  agreement 
was  held  valid,  and  the  penalty 
xaentioned  was  considered  as  the 
damages  liquidated  by  the  parties, 
Fierce  v.  Fuller.    8  Mass.  223. 

30.  ^.  and  JB.  entered  into  a  written 
agreement,  by  w]iich  •tf.  agreed  to 
convey  to  B.  700  acres  of  land,  tQ 
]be  appraised,  in  part  payment  for 
^  farm,  valued  at  3,750  dollars, 
which  B.  agreed  to  sell  to  Ji.^  and 
jit  was  covenanted  that  in  cose  either 
paity  f^iiled  to  ftilfil  the  agreement, 
the  paily  failing  to  perform, 
♦'  should  forfeit  and  pay  to  the  par* 
tv  >\ho  should  fulfil  the  agreement, 
the  sum  of  ^,000  dollars  and  dam- 
ages," It  was  held,  that  the  2,000 
dollars  Mas,  according  to  the  inten- 
tion of  the  parties,  as  inferred  from 
the^whole  agreement,  to  be  consid- 
ered as  a  penalty^  and  not  as  stipu-, 
lated  damages.  jDannis  v,  Cummins^ 
3  Johns.  Cas.  297. 

gl.  C.  and  M.  entered  into  an  agrce» 
ment  bv  ieed,  in  which  M.  admit- 
ted that  he  was  responsible  for  9,2d9 
dollars,  on  account  pf  8,,  and  as^r 
signed  certain  property  in  payment ; 
but  M.  w^as,  nevertheless,  to  offer 
other  terms  of  payment,  in  six 
months,  which  C.  was  to  elect  to 
receive  or  not,  in  fifteen  days  tliere- 
?ifter.  At  the  expiration  of  six 
montlis,  M,  offered  his  note  of  1,000 
dollars,  payable  in  four  years.  C. 
did  not  nial^e  apy  election,  but  sent 
the  assignment  back  to  M.  who  re- 
fused to  receive  it.  In  an  action  of 
assumpsit,  brqijght  by  C.  against  M. 
for  the  9,259  dollars,  it  was  held, 
Ijjat  by  Ihc  agreement,  the  assign- 
ment of  tlie  property,  was  an  extin- 
g}ii$limcn(  of  the  original  cfmtractj 


that  the  words  of  the  agreement,  asi 
to  the  offer  of  oUier  terms,  did  not 
import  a  condition,  but  constituted 
a  separate  covenant;  and  thatJlf. 
having  made  an  offer  of  other  terms, 
within  the  limited  time,  and  no  e- 
lection  being  made  by  C,  M.  was 
not  liable  on  the  covenant.  Curson 
V.  Movdevro.  2  Johns.  Rep.  308. 
32.  Where  an  agreement  relative  to 
land,  has  Existed  for  more  than  one 
hundred  years,  and  nninternipted 
possession  under  it,  by  one  of  the 
pairties,  his  heirs  and  assigns,  the 
opposite  party  is  concluded  from 
disputing  the  title,  and  the  court 
will  not  listen  to  technical  objec- 
tions to  the  instrument,  for  want  of 
apt  words,  proper  parties,  or  form*. 
Mmans  v.  I'umlniU.     2  Jolms.  Hep. 

313. 

-  33.  In  an  aetion  on  a  wiitten  agree- 
ment to  give  the  plaintiff  tlie  refu- 
sal of  a  fann,  &c.  it  was  held,  that 
it  was  necessfiry  to  prove  a  consid- 
eration for  the  promise,  where  the 
agreement  is  in  writing,  as  Well  as 
w-here  it  is  by  par<d.  Burnet  v.  Bis- 
CO.    4  Johns.  Bep.  235. 

Si.  Where  the  defendant  is  in  posses* 
sion  under  the  agreement  of  tlic 
plaintiff,  the  court  will  not  grant  a 
writ  of  restitution,  though  they  re- 
verse the  judgment,  under  which 
the  possession  was  obtained.  2 
Dallas,  204,  5. 

35.  A  parol  agreement  will  not  give 
a  title  to  lands ;  but  the  party  may 
recover  damages  for  a  non  perform- 
^nce.    4.  Dallas,  152. 

30.  If  a  man  agrees  to  do  certain  work, 
and  does  it  jointly  with  another,  he 
is  still  entitled  to  recover  upon  the 
agreement,  in  his  OMU  name.  Blake^ 
ney  v.  Evans.    2  Cranch,  185. 

B7.  If  .5.  aeree,  under  seal,  to  do  cer- 
tain work  for  B.  and  does  part,  but 
is  prevented  by  B.  from  finishing  it 
according  to  contract;  j).  cannot 
maintain  a  quantum  meruit  against 
B.  for  the  work  actually  performed, 
but  must  sue  upon  the  sealed  instru- 
ment.  Toung  V.  fj  esfcm.   4  Cirmch^ 
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28.  The  prom&e  to  pay  the  debt  of 
another  iniis^  be  in  Mnriting  and  can- 
not be  endued  by  parol.  Grant 
T.  J^a^or.    4  Cranchy  23d. 

IL  Fraudulent^  illegal^  or  iaid. 

1.   fiovemment  having  eontraeted  to 
fbniish  forage  for  a  certain  number 
of  horses  to  be  kept  by  a  sntler,  and 
the  contractor  for  forage  having  a- 
greed  not  to  commute  the  forage 
for  money,  an  agreemept  between 
the  gutier  and  contractor  for  fon^, 
that  the  latter  shall  allow  the  for- 
mer a  sum  of  money  for  each  ra- 
tion of  fori^  allowed  for  the  whole 
Jiamber  of  horses,  and  shall  retain 
the  forage,  is  void.     Wallisv.  Bald- 
win.    2  IhuglaSy  450. 
I    S.    Contracts  not  prohibited  by  no^- 
I        Uce  lawy  nor  adjudged  illegal  by 
I       precedents,  may  nevertheless  be  void 
[       as  against  principles.     Cowper,  39. 
I    3.     Artieleb  and  conveyances  set  a- 
I        side  for  evident  fVaud  and  imposi- 
tion.   Baugh  V.  Price,     1  Wtbon^ 
320. 

4.  A  contract  with  two  sailors  for 
the  sale  of  their  prizennoney  set 
aside  on  the  foot  of  imposition^  and 
public  inconvenience.  Baldwin  ^ 
Mier  v.  Bochford.    1  Wils.  239. 

5.  An  agreement  to  pay  a  sum  of 
money  to  the  assignees  of  a  bank- 
rupt when  his  certificate  shall  be 
allowed,  whereby  a  creditor  is  in- 
duced to  81^9  (although  the  monev 
to  be  paid  is  for  the  benefit  of  afl 
the  cr^itors)  is  void  under  5  Geo. 
2,  e.  30,  §  11.  Jones  v.  Barkley. 
2  Douglas,  695. 

6.  Where  a  person  comes  to  demand 
performance  of  an  illegal  contract 
ne  shall  not  be  assisted ;  but  where 
he  comes  in  subversion  of  it,  the  law 
will  r^ieve  him,  though  particeps 
&rimitm.  Walker  v.  Chapman. 
L^,342. 

7.  Where  the  offence  is  pans  gradus^ 
the  defendant  has  the  better  side  ; 
and  whoever  enters  into  an  illegal 
contract,  does  it  subject  to  all  rights 
known  or  unknown  at  the  time^ 


a 


which  are  against  such  contract. 
Clarke  v.  Johnson  if  Co.  l^ffty 
756. 

An  i^eement  in  writing  to  put 
in  good  bail  for  a  person  arrested 
on  mesne  process,  at  the  return  of 
the  writ,  or  surrender  the  body,  or 
pay  debt  and  costs,  made  by  a  third 
person  with  the  bailiff  of  the  sher- 
iff, in  consideration  of  his  discharg- 
ing the  party  arrested,  is  void  by 
23  H.  6,  c.  9.  Bogers  v.  Beeves,  i 
Term  Bep.  418. 

9.  But  the.  undertaking  of  an  attor- 
ney for  the  appearance  of  a  defend- 
ant is  not  within  the  statute,  because 
it  is  given  to  the  plaintiff  in  the  ac- 
tion, and  not  to  the  sheriff.  1  Term 
Bep,  418. 

10.  Where  goods  are  delivered  under 
an  agreement  to  take  aspecijic parcel 

0 .  of  copper  money  in  payment,  adeliv- 
cry  of  such  copper  will  be  a  good 
bar  to  an  action  for  the  value  of 
the  goods,  though  in  fact  it  was 
counterfeit  money.  Mexaander  v. 
(hven.    1  Term,  Hep.  225. 

11.  An  illegal  contract  if  rescinded  as 
to  part  must  be  rescinded  as  to  the 
whole  :  therefore  if  a  plaintift"  fur- 
nishes &;oods  in  consideration  of 
couvterfiit  money  to  be  paid  him, 
and  he  aftemardls  refuses  to  take  it, 
he  cannot  recover  in  an  action'  the 
value  of  the  goods  delivered.  1 
Term  Bep.  226,  7. 

12.  Where  money  had  been  paid  for 
insuHng  tickets  in  the  lottery,  the 
court  of  C.  P.  {dissent.  Loughbor-r 
ough  C.  J.)  held  that  it  mieht  be 
recovered  back  from  the  office-keep- 
er. All  the  court  were  of  opinion 
that  a  contract  declared  by  a  stat- 
ute to  be  illegal,  was  not  made 
good  by  a  subsequent  repeal  of  the 
statute.  Jaques  v.  Withy  Sf  at.  1 
//.  Black.  6S. 

13.  Before  a  party  can  entitle  him- 
self by  a  civil  action  to  relief  from 
an  usurious  contract,  he  must  tender 
all  the  money  really  advanced. 
Fitxroy  v.  Gwillim.  1  Term  Bep. 
153. 

14.  Where  goods  were  pawned  to  a 
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broker  for  a  certain  sum,  and  uguri- 
oos  interest  agreed  to  be  paid  there- 
upon, the  pawner  of  the  goods  can- 
not maintain  an  action  of  trover  for 
them  in  order  to  get  rid  of  the  usu- 
rious contract,  without^first  tender- 
ing the  money  which  had  been  ac- 
tually advanced,  and  legal  interest. 
1  Tend  Hep.  153. 

jL^,  If  w^.  agree  to  give  B.  a  certain 
sum  for  g6ods,  in  advancement  of 
C,  any  secret  agreement  between 
B.  and  C  that  the  latter  shall  pay  a 
further  sum,  is  void  as  a  ftraud  on 
•4.  although  the  bill  of  sale  is  made 
to  .i.  and  B.  cannot  recover  such 
furtlier  sum  against  C  Jackson  v. 
1/ucbaire.    3  Temn  S^.  55i. 

S6.  No  action  can  be  maintained  for 
the  breach  of  an  agreement,  ^'  to 
dance  at  tJie  King's  Theatre  in  the 
Hdj/marketj  or  at  such  other  place 
as  the  plaintiff  should  appoint;"  if 
it  appear  that  no  licence  for  that 
theatre  wa?  granted  by  the  Lord 
Chamberlain,  as  required  by  stat. 
10  G.'  2,  c.  28,  and  that  the  plaintiff 
did  not  request  the  defendant  to 
dance  at  any  other  place  which  was 
licenced.  Gallini  v.  Laborie.  5 
Term  Bep.  2U. 

f!T,  An  agreement  entered  into  by  a 
nuqiber  of  dyers,  prcssers,  bleach- 
ers, &c.  at  a  public  meeting,  that 
they  would  not  receive  any  more 
goods  to  be  dyed,  &e.  but  on  condi- 
tion that  they  should  respectively 
nave  a  lien  on  those  goods  for  their 
general  balance,  is  good  in  law  : 
and  any  one  who  after  notice  of  it 
delivers  goods  to  any  of  those  per- 
sons must  be  taken  to  have  assent- 
ed to  those  terms  ;  and  consequent- 
ly cannot  demand  goods  so  deliver- 
ed to  any  such  dyer,  &c.  without 
paying  the  balance  of  his  general 
account.  Kirlanan  and  another, 
assignees  of  Walker^  a  bankrupt,  v. 
Shawcross.    6  Term  Bep,  \4', 

18.  To  debt  on  bond  the  defendant 
pleaded  that  the  bond  was  given  to 
secure  payment  of  the  prize  of  goods 
agreed  to  be  sold  and  delivered  in 
tendon  by  the  plaintiff  to  the  de- 


fendant, to  be  by  the  latter  sUfped 
to  Ostend,  and  from  thence  re-^iup- 
ped  for  the  Bast  Indies^  and  th^re 
trafficked  with  clandestinely.  He;d 
a  sufficient  bar  to  the  action  ;  the 
case  being  within  stat.  7  G.  1,  e.  21, 
which  avoids  all  contracts  for  sup- 
plying caigoes  to  fon^ign  ships  in 
such  a  trade*  Lightfoot  ^*  aL  v. 
Tetiant.  1  Bos.  Sf  rtUL  5$i. 
^9.  wfl.,  B.y  and  C.  became  partners  in 
insuring  ships  (contrary  to  the  stat- 
ute 6  G.  1,  c.  18,  s.  12)  but  it  was 
agreed  that  the  policies  should  be 
underwritten  in  the  name  of  •^.  on- 
ly ;  several  policies  were  eflEected, 
and  the  premiums  received  by  C 
and  I),  who  were  partners  as  brok- 
ers ;  it  was  held  that  «/9.  could  not 
recover  those  premiums  from  C, 
and  jD.  Booth  v.  Hodgson^  6 
Term  Bep.j!Q5. 

20.  Where  on  such  a  partnership  Jl, 
had  paid  tlie  whole  of  the  losses, 
the  court  of  C.  P.  held  that  lie 
could  not  maintain  an  action  against 
his  partner  to  recover  a  share  of 
the  money  so  paid.  Mitchell  Sf  oL 
v.  Cockburm.  2  if.  Black,  379.  Au- 
hert  V.  JWflzc.    2  Bos,  ^  Full.  37i. 

21.  It  being  contrary  to  stat.  7  &  8 
W.  3,  c.  4,  for  a  candidate  to  fur- 
nish provisions  to  any  voters  after 
the  teste  of  the  writ,  an  innkeeper 
cannot  recover  against  a  candidate 
for  provisions  so  furnished  at  his 
request  Ribbans  v.  Cnckett  ^  a/. 
±  Bos.  SfPuU.2%ii, 

22.  A  contract  entered  into  by  a  jirac- 
tising  attorney  to  relinquish  ]iis  bu- 
siness and  recommend  his  clients 
to  two  other  attomies  for  a  valua- 
ble consideration,  and  that  he 
would  not  himself  practice  in  such 
business  within  certain  limits,  and 
would  permit  them  to  make  use  of 
his  name  in  their  firm  for  a  certain 
time,  but  without  his  interference, 
&c.  was  holden  to  be  valid  in  law\ 
Bunn,  Executor  of  Bunn^Y.  Guy,  * 
Easty  190.  (And  see  Davis  v.  Ma- 
son.   5  Term  Rep,  118,  BonD|  V.) 

23.  w9.  being  possessed  of  an  office  in 
a  dock  yanl,  B.j  in  order  to  induce 
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him  to   proenre    bittig^tf    U    be 
supenjmaftled^    and     retire      on 
the  uftva/  pension,  agrees   (with- 
out  the  inowledge    Sf  the   navy 
boardfy  to  whom  the  appointment  be- 
loags)  in  ease  J?,  should  succeed 
him  IB  the  office,  to  allow  him  a 
eertein  annaal  share  of  the  profits ; 
J.  retires,  0.   is  appointed  to  sue- 
eeed  him,  bat  does  not  perform  the 
ig;reement.     A  can  maintain  no  ac^ 
tian  against   B.  en  the  offr^emmt. 
Fkrsems  v.  TTumtpmnu    1  H.  Black. 
322. 
2iu  A.  by  the  interest  and  on  the  ap- 
pUeation  of  B.  to  the  lords  of  the 
treasnrj,  is  appointed  eastomer  of  a 
port,  having  preVioDsly  entered  into 
an   agreement,  declaring  that  his 
name  was  used  in  the  application 
in  trust  for  B,  that  he  wonld  ap- 
point saeh  deputies  as  B,  should 
nominate,  and  would  empower  B. 
to  receive  the  profits  of  his  office  to 
Vi\%  own  use.    On  the  failure  of  JL 
to  comply  with  the  agreement,  no 
action  mm  it  will  lie  against  him. 
Gmfortk  V.  F&tron.     1  Hi  Black. 

29.  A  sale  (by  the  owner)  of  the  com- 
mand of  a  ship,  employed  in  the 
Bast  India  Company's  service, 
without  tlie  knowleuge  and  against 
the  bye-laws  of  the  company  is  il- 
legal ;  and  the  contract  of  sale 
cannot  be  the  foundation  of  an  ac- 
tion. Blachffcrd  d[  oL  (executors) 
V.  IVeseon.  8  TermBep.  89.  (9ee 
Stat  99  G.  3,  c.  89.) 

26.  A  party  cannot  recover  upon  a 
uTitten  contract  made  in  Jamaica 
wliich  by  the  laws  of  that  island 
was  void  for  want  of  a  stamp.  M-^ 
ues  y.Bodgstnu     7  Tferm  Bep,,24fi, 

Tt.  A  covenant  by  a  frieqd  of  a  bank- 
rupt to  pay  all  his  creditors  their 
fall  debts,  in  consideratioi)!  that  they 
will  not  proceed  any  further  upon 
the  commission,  is  s;8od  in  law. 
ISjoLt^  V.  Bolton.     6  3>rm  Bep.  184<. 

28.  An  insolvent  assigned  over  bis  ef- 
fects for  the  benefit  of  his  creditors ; 
and  in  the  deed  there  was  a  provi- 
so that  the  shares  of  those  credit- 


ors who  did  not  exeeute  St  before  a 
given  day  should  be  paid  by  the 
trustee  to  the  insolvent ;  an  agree- 
ment made  between  the  insolvent 
and  a  creditor  even  alter  that  day, 
that  the  latter  should  sign  the  deed 
and  the  former  pay  the  remainder 
of  the  whole  debt,  is  fraudulent  and 
void.  Jackson  v.  Lontas.  4  Tenu, 
B^.  166. 

29.  By  a  deed  of  composition  between 
a  trader  and  his  creditors  it  was  a- 
greed  that  the  trader  should  givo 
them  his  bills,  accepted  by  a  friend, 
for  lOs.  in  the  pound,  payable  in 
certain  proportions  at  fixed  periods, 
and  his  own  promisory  notes  for  5s, 
more,  and  that  the  creditors  should 
be  at  liberty  to  take  his  own  notes 
only  for  their  fall  demands  if  they 
pleased;  one  of  the  creditors  who 
signed  the  deed  took  the  bills  from 
the  debtor  accepted  by  his  friend 
for  the  whole  ±56.  in  the  pound, 
payable  at  the  same  respective  times 
as  the  bills  agreed  to  be  given  by 
the  deed  of  composition  :  ue  pay- 
ment of  these  bills  was  resisted  up- 
on the  ground  that  it  was  a  securi- 
ty beyond  that  agreed  for,  and 
greater  than  the  other  creditors  ob- 
tained :  but  the  transaction  was  ad<- 
judged  fair,  the  creditor  not  receiv- 
ing by  it  more  than  the  others. 
Feise  v.  BandalL    6  Term  Bep.  146. 

80.  A  trust-deed  is  proposed  to  the 
creditors^  at  large  of  an  insolvent, 
whereby  they  a!u  engage  to  accept 
payment  of  their  whme  debts  hy  ceV" 
tain  instalments^  the  four  first  of 
which  are  to  be  guaranteed  by  col- 
lateral security,  the  two  last  to  re- 
main upon  the  single  security  of  the 
insolvent:  several  of  the  creditors 
refused  to  sign  unless  the  plaintiffs 
do ;  and  the  plaintiffs  stipulate  pri- 
vately with  the  insolvent  as  the 
condition  of  their  signature  that  he 
shall  procure  them  collateral  secu- 
rity for  the  two  last  instahnents  as 
well  as  the  prior  ones ;  conceiving 
that  they  had  collateral  security  o- 
riginally  to  cover  their  debt ;  and 
upon  the  faith  of  such  private  a- 
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Sreement  they  sign  the  general  trust- 
eed,  which  is  then  sisned  by  the 
rest  of  the  creditors :  held  that  such 
private  agreement  is  a  fraud  upon 
the  other  creditors,  and  void  ;  al- 
though the  effect  of  it  wer^  not  to 
secure  to  the  plaintifi&  the  payment 
of  more  money  than  the  otlier  cred- 
itors were  to  receive,  but  only  fur- 
ther security  for  the  same  sum. 
Leicester  ^  al.  v.  Rose.  4i  East, 
S72. 
N*  In  this  oasQ,  the  preceding  case  of 
Feise  v.  BandaU  was  said  to  have 
been  decided  without  particular 
consideration,  and  on  the  ground 
th9.t  no  fraud  was  intended  against 
the  other  creditors. 

31.  Kin  consequence  of  a  debtor  rep- 
resenting to  one  of  his  creditors, 
that  if  he  wiU  asree  to  accept  a 
composition  for  his  debt,  all  the 
other  creditors  will  do  the  same, 
such  creditor  do  agree,  &c.  the  a- 
greement  is  not  binding  on  him  if 
that  representation  be  untrue.  Cool' 
inff  v.  Myes.    6  Term  Rep.  363. 

32.  Whether  an  agi*eement  by  credit- 
ors to  take  a  composition  in  dis- 
charge of  their  debts  be  not  binding, 
though  no  fund  be  appropriated  for 
the  payment  of  the  composition  ? 
(fu.    6  Term  Rep.  263. 

83.  Where  an  agreement,  nnder  seal, 
was  made  between  w9.  and  J3.  (as  at- 
torneys for  C.)  and  D.  for  the  con- 
veyance of  land  to  D.  on  the  pay- 
ment of  a  certain  sum  of  money  by 
D.  and  m^.  and  B.  brought  an  action 
of  covenant,  in  their  own  names 
against  D.  for  a  breach  of  the  cove- 
nant, it  was  held,  that  an  agree- 
i|ient,  purporting  to  be  made  by  a 
person,  as  attorney  for  another,  is 
void,  so  that  no  action  can  be  main- 
tained on  it ;  and  that  if  the  agree- 
ment was  to  be  considered  as  made 
with  C.  the  principal,  the  action 
should  be  in  his  name,  so  that,  in 
any  way,  A.  and  B.  could  not  re- 

.  cover.  Bo^rt  and  another  v.  De 
Bitssy.    6  Johns.  Rep.  94. 

34<.  Certain  articles  being  advertised 
for  sale  at  public  auction,  which  t4. 


and  B.  were  desirous  to  purchase, 
it  was  agreed  between  them  that 
.  they  would  not  bid  against  each 
other,  but  that  w^.  should  buy  the 
articles,  and  afterwards  divide  the 
same  equally  with  JS.  Ji.  made  the 
purchase,  but  refused  to  deliver  to 
B.  the  one  half  of  the  goods.  In 
an  action  broaeht  by  B.  against  J9. 
to  recover  one  half  of  the  profits  a<> 
rising  from  the  purchase,  it  was 
held,  that  the  agreement  was  with- 
out consideration  and  void,  dnd  a« 
^inst  public  policy.  Doolhi  t. 
Ward.    6  Mins.  Rep.  104. 

35.  A  gross  misrepresentation  of  faeta 
on  the  subject  of  a  contract,  the  con" 
tract  is  void.    4  Dallas^  250. 

36.  The  courte  of  the  United  8tates 
will  not  enforce  an  agreement  en- 
tered into  in  fraud  of  a  law  of  the 
United  States.  Hanmy  v.  Eve.  3 
Cranch^  242. 

in.  JSTon-performance  ;  what  shall  ea?- 

ctise. 

1.  Tendering  of  conveyances  is  not 
part  performance  of  an  agreement  ; 
it  must  be  something  in  actual  exe^ 
cuHxm  of  the  contract^  not  towards 
the  execution :  Thvs,  in  a  letter,  I 
will  give  l6,aoo{.  Answer,  I  will 
not  take  less  than  17,000/.  Answer 
returned,  I  will  give  17,000/.  This 
is  not  an  agreement  eoceeuAed  in 
writing  within  the  statute  of  fhiuds. 
Popham  V.  Eyre.  In  Chancery, 
Lqfftj  786. 

2.  A  tenant  who  has  agreed  in  writ-* 
ing  to  hold  premises  at  a  certain 
rent,  may  allege  that  the  party  with 
whom  he  made  the  agreement  nev- 
er had  any  interest  in  the  premises, 
if  such  party  was  never  in  posses- 
sion :  otherwise  he  cannot  Chet- 
tie  V.  Found,    i  L.  Raym.  746. 

3.  A  contract  of  sale  may  be  rescind- 
ed by  the  consent  of  the  vendor  and 
vendee  before  the  rights  of  other 
persons  are  concern^.  8mUh  y. 
Field.      5  Term  Rep.  402. 

4.  But  where  the  vendee  wished  to 
return  the  goods,  and  the  vendor  in^ 
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sliUited  an  Jlfaekment  to  &ttaeh  tbe 
g09d»  in  Uie  h^nds  of  %  paeker,  as 
theprofiejtj'of  the  vendee,  it  was 
eonsicfered  as  an  election  by  the 
"vendor aoi  to  rescind  the  contract; 
aorf  (be  vendee  having  since  be- 
come a  bankrupt,  it  was  held  that 
the  vendor  could  not  recover  the 

goods  from  the  packer  in  trover. 

3  Tisrm  Rep.  402. 

8.  The  insolvency  of  the  plaintiff  af-^ 
ter  the  making  of  a  contract  with 
the  defendant  for  the  delivery  of 
eoods  to  the  former  is  a  good  de- 
fence for  the  latter  in  an  action  for 
the  non-delivery  pursuant  to  the 
agreement.  Bmder  v.  KnatchhuUf 
Sittings  at  Weetmmster  after  M. 
1786,  car,  BulleTj  J.    6  Term  Sep. 

0.  A,  agreed  to  underlet  his  house  to 
B,  the  latter  paying  for  the  furni- 
ture at  an  appraisement ;  held  that 
B.  was  excused  from  performance 
of  the  agreement,  because  A.  at  the 
time  he  quitted  the  house,  was  in 
arrear  for  rent  to  his  landlord. 
Partrid^  v.  Sowerby,  S  Bos*  ^ 
PuU.  172. 

7*.  The  defendants  contracted  to  car- 
ry the  plaintiff's  goods  from  Liver- 
pool to  Leghorn  ;  on  the  vessel's  ar- 
riving at  Falmouth  in  the  eou  rse  of  her 
voyage,  an  embargo  was  laid  on  her 
^  ufdU  Hie  further  order  of  council ;" 
held  that  such  embargo  only  sus- 
pended, but  did  not  dissolve,  the 
contract  between  the  parties  :  and 
that  even  after  two  years,  when  the 
embaxgo  was  taken  off,  the  defend- 
ants were  answerable  to  the  plain- 
tiffin  damages  for  the  non-perform- 
ance of  their  contract.  Hadley  v. 
Clarke  S[  oL    8  Term  Rep.  259. 

9.  If  A.  contract  with  B.  to  fetch  a 
cargo  of  corn  from  C.  and  on 
his  arrival  there  find  that  the 
government  has  prohibited  the  ex- 
portation of  com,  and  therefore, 
after  staying  out  hhi  demurras;e 
days  return  in  ballast,  B.  is  notwith- 
standiug  liable  to  pay  freight  ^  but 
not  demurrage^  if  A.  knew  of  the 
prohibition  before  he  entered  t]ie 
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port  of  C.,  though  demurrage  were 
allowed  by  the  contract,  might  v.' 
Page.  Sittings  after  Mich.  Term. 
1801.  Cor.  Lord  Kenyon.  3  Bos. 
Sf  FuU.  395,  n. 
9.  If  a  British  merchant  charter  a 
Swedish  ship  on  a  vovage  to  St.  J^R^ 
cfiaePs  for  a  cargo  oi  fruit,  and  the 
charter  party  contain  the  usual  ex- 
ception against  the  restraint  of 
pnncc!),  and  the  ship  be  prevented 
n-om  reaching  St.  JmchaeVs  within 
the  fruit  season  by  an  embargo  laid 
on  Swedish  vessels  by  the  Britisli 
government,  the  Swedish  owner 
cannot,  by  proceeding  on  the  vovage 
after  the  embargo  is  taken  oil,  en- 
title himself  to  recover  the  freight 
against  the  British  merchant.  2ott- 
t&ig  V.  Hubbard.  3  Bos.  ^^  Pull  291. 


ALBAJSY  CORPORATION. 

1 .  An  action  of  assumpsit  was  brought 
against  the  Corporation  of  Albany , 
to  recover  the  amount  assessed  by 
a  jury,  for  ground  to  widen  a  street 
pursuant  to  the  act  ^  (jMt  sess.  c. 
Id3.)  and  the  declaration'  set  forth 
the  proceedings  of  the  mayor's 
court,  and  the  judgment  of  the  court 
confirming  the  assessment ;  the  de- 
fendants pleaded  md  tiel  record^  on 
which  issue  was  joined  ;  and  s^ter 
a  trial  by  record,  it  was  held  that 
the  issue  was  immaterial,  and  a  re- 
pleader was  awarded.  Stafford  v- 
Mayor^  S^c.  of  Albany.  6  Johns* 
Rep.i. 

2.  After  the  assessment  of  damagei^ 
by  the  jury,  in  such  a  case,  an^  a 
judgment  of  confirmation  thereon, 
the  mayor's  court  cannot  set  aside 
the  asi^essment  and  jud&*ment,  on 
the  ground  of  a  defect  in  the  precept 
for  summoning  a  jury.     Ibid. 

3.  Where  the  Corporation  of  the 
city  of  Albany  ordered  a  certain 
road  within  the  bounds  of  the  city 
to  be  shut  up,  and  A.,  pursuant  to 
such  order,  as  their  servant  or  a- 
gent,  shut  up  the  road ;  it  was 
held,  that  the  city  of  Albany  was  not 
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nithin  the  act  to  regulate  highways; 
(2^  sess.  e.  86)  and  that  the  cor* 
poration,  by  the  charter,  being  in-, 
rested  with  the  power  of  commis- 
sioners of  highways,  and  wl.  having 
acted  as  their  servant,  he  was  not 
liable  to  the  penalty  given  by  the 
act  relative  to  highways,  for  ob- 
structing tlie  road.  Bisbee  v.  Mans* 
field.    6  Johns.  Rep.  86. 

ALEHOUSES. 

1.  Alchonse-keepers  to  forfeit  10s. 
to  the  poor,  if  they  permit  any  in- 
habitant to  sit  tippling  above  an 
hour ;  two  justices  of  the  nuorum 
may  suppress  them.  Stephens  v. 
fVafson.     1  8(dk.  43.     3  Salk.  26. 

3.  The  sessions,  or  two  justices, 
have,  under  5  and  6  Ed.  3,  c.  25 f  s. 
1.  a  discretionary  power  of  suppres- 
sing alehouses  within  their  juris- 
diction ad  libitum.  The  Queen  v. 
Harris.    2  L.  Raymondj  1303. 

ALEXANDRIA. 

1.  The  corporate  to>vn  of  Alexandria 
has  power  to  tax  tlie  lots  and  lands 
of  non-residents.  Alexander  \.  TJie 
Mm/or,  cj'c.  of  Mexandria.  5 
Crouch,  1. 

2.  It  is  not  necessary  that  the  lots 
should  be  half-acre  lots.    Ibid. 

3.  Those  taxes  cannot  be  recovered 
by  motion^  if  the  owner  has  person- 
al property  in  the  town  which  may 
be  distrained.    Ibid. 

4.  The  separation  of  Alexandria 
IVom  Virginia  did  not  affect  exist- 
ing contracts  between  individuals. 
UCbm  Y.  The  Fire  Ins.  Co.  6  Cranch, 
192. 

0.    The  insurance  upon  buildings  in 

Alexandria  did  not  ceajse  by  the 

separation,   although  the  company 

/could  only  insure  houses  in  Vircin- 

'ia.    Ibidl 

ALIEN. 

i.  An  alfeft  enemy  commorant  here 
by  the  king's  licence*  and  under  his 


protection,  may  sue,  though  he 
came  in  time  of  war,  without  a  safe 
conduct  PTeils  v.  ff^liams.  i  L^ 
Raymond,  2S2.    1  jS^^.  46. 

2.  Plea  that  plaintiff  is  an  alien, 
must  shew  that  he  is  an  alien  ene- 
my.     Openheimer  v.  Levy.     2  /Sfr. 

1082. 

3.  It  has  been  held  to  be  no  defence 
in  an  action  on  a  ransom  bill,  (at 
least  on  the  plea  of  non  assumpsUm} 
that  the  plaintiff  is  an  alien  enemy. 
Comu  V.  Blackburne.  2  Douglas^ 
641. 

But  that  point  was  afterwards  deter- 
mined otherwise.  Hishery.Mkon. 
2  Douglas,  650. 

An  alien  enemy  cannot,  by  the  munici- 
pal law  of  this  country,  sue  for  the 
recovery  of  a  right  claimed  to  be  ac- 
quired by  him  in  actual  war.  Ibid, 
650. 

4.  The  son  of  an  alien  father  and 
Englisli  mother,  bom  out  of  the 
king's  allegiance,  cannot  inherit  to 
his  mother  in  this  country.  Doe  d^ 
Count  Duroure  v.  Jones.  4  Term 
Rgp.  300. 

0.  No  action  can  be  maintained  ci- 
ther by  or  in  favour  of  an  alien  ene- 
my. Brandon  v.JViBsbitt.  6  Tetnn 
Rep.  23. 

6.  Nor  of  an  Englishman  living  in, 
and  carrj'ing  on  trade  under  the 
protection,  and  for  the  benefit  of  an 
hostile  state.    3  Bos.  Sf  Fidl.  113. 

7.  Therefore  a  plea  of  alienage  to  an 
action  on  a  policy  of  insurance 
brought  in  tlie  name  of  an  Englisk 
agent  for  his  principal,  an  fQien, 
such  interest  appearing  on  the  re- 
cord, is  a  good  plea ;  and  a  replica- 
tion to  such  a  plea,  that  the  alien  is 
indebted  to  the  agent  (the  plaintiff) 
in  more  money  than  the  value  of 
the  property  insured,  cannot  be  sup- 
ported.   6  Term  Rep.  20. 

8.  But  as  this  is  an  odious  plea,  the 
defendant  must  stiite  that  the  plain- 
tiff was  bom  in  a  foreign  country  at 
enmity  with  our  king,  and  that  he 
came  here  without  betters  of  safe 
condnct  from  our  king.  Casseres 
v.  Bell.    8.  Term  Rqt^  166. 
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0.    A  native  «f  a  foreign  state  in  aui- 

ity  with  thtf  country ,  taken  in  an  aet 

of  hostili/f  on  board  an  enemy's 

fleet,  aad  brought  to  Engkmd  as  a 

prisooer  at  war,   is  not  disabled 

froffl  «Bing  while  in  confinement,  on 

a  Motraet  entered  into  as  a  prisoner 

4f  war.    Sparenhurgh  v.  JBamtattfne. 

iBos.^  rvlL  163. 

iQ>  The  insuranee  of  an  alien  enemy's 

property  is  illegal,  and  no  action 

ean  be  sustained  upon  it.    BrisUnv 

V.  Towers.    6  Terw  Rep.  85. 

11.  The  eourt  of  €.  P.  held  that  goods 
purchased  in  UoUand  during  hostil- 
ities between  that  country  and  Great 
Brituin  by  a  British  agent  resident 
there,  and  shipped  for  British  sub- 

^  jeets,  might  be  lavffully  insured  in 
'  this  country.      Bell  S[aL  v.  Gilsoru 

1  Bos.  Sf  Full.  S4^. 
Bat  the  court  of  K.  B.  (after  hearing 
a  second  argument  by  Civilians)  de- 
termined that  all  trading  with  an 
enemy  without  the  king^s  licence  is 
illegal :  and  also  that  it  is  illegal 
for  a  subject,  ia  time  of  war,  with- 
out <he  kine^s  licence^  to  bring  over 
in  a  neu(ral  ship  goods  from  an  en- 
emy *s  port,  which  were  purchased 
by  an  agent  of  such  subject  resident 
in  the  enemy's  country,  after  the 
commencement  of  hostilities,  al- 
though it  may  not  appear  that  tliey 
were  purchased  of  an  enemy.  Potts 
Y.  Bell  ^  a/.     8  Term  Itep.  5^. 

12.  It  is  legal  to  trade  Mith  Uie  sub- 
jects of  an  enemy's  country-  by  the 
king's  licence.  But  if  it  be  provid- 
ed in  sueh  licence,  that  the  party 
acting  under  it  shall  gire  bond  for 
the  due  exportation  to  the  places 
nroposed  or  the  goods  intended  to 
oe  exported  to  such  country,  and 
tliey  arc  exported  witliout  such  bond 
being  given,  sueh  exportation  is  ille- 
gal, and  the  owners  cannot  roeover 
on  a  policy  to  protect  the  goods. 
Vamfyck   r.    WhUmme.     1  East^ 

18.  If  a  licence  to  export  and  de- 
liver goods  to  an  enemy's  coun- 
try he  granted  for  a  limited  time,  it 
is  not  sofficient  that  the  goods  were 


ddpped  before  the  expiration  of  the 
time,  the  ship  not  sailing  till  after- 
wards.   1  Eiist^  4/75. 

14.  Under  §  7  of  stat  34  G.  3,  c.  9. 
j^rohibiting  his  majesty's  subjects 
from  paying  money  to  any  persons 
residing  under  the  government  of 
France^  the  court  of  C.  P.  refused 
to  discharge  a  defendant  on  a  com- 
mon appearance,  on  the  ground  of 
the  plamtift 's  residence  in  Holland, 
which  was  su^ested  to  be  under 
the  dominion  of  France,  F'uters 
Sf  al.  V,  Luytjes.  l  Bos.  4fr  FulL 
1. 

15.  If  the  defendant,  an  alien^  be  sent 
out  of  the  kingdom  under  the  alien 
act  33  G.  3.  c.  4,  the  court  will  per- 
mit the  bail  to  enter .  an  exhouerc- 
tur  on  the  bail  piece,  unless  they 
are  indemnified,  or  have  money  in 
tiieir  hands  belonging  to  the  defend- 
ant sufficient  to  answer  the  plain- 
tiff's  demand.  Merrick  v.  Vauch^ 
er.  6  Term  Rep.  50.  Coles  v.  De 
Hajpie.    6  Term  Rep.  52. 

16.  Bail  of  an  alien  who  was  sent  oat 
of  tlie  kingdom  applied  to  be  dis- 
charged on  payment  of  looo/.  de- 
posited with  them  ;  which  sum  the 
plaintiff  had  recovered  by  verdict; 
but  the  court  held  them  liable  for 
the  costs  also.  Coles  v.  Be  Hayne. 
6  Term  Rep.  246. 

17.  If  such  alien  defendant  be  sent  out 
of  the  kingdom  after  he  has  given 
a  bail  bond  and  before  the  return  of 
the  writ,  the  court  will  order  the 
bail-bond  to  be  cancelled.  Tostely. 
Williams.     7  Tenn  Rep.  5i7. 

18.  Where  tlie  defendant  had  been 
held  to  bail  on  an  instrument  entered 
into  in  France,  by  which  his  propr 
erty  only  and  not  his  person  was, 
according  to  the  law  of  that  coiin- 
try,  made  liable,  the  court  of  C.  IP. 
{nifiseiit.  Heath,  J.)  on  motion,  or- 
dered tlie  bail  bond  to  be  cancelled 
on  defendant's  entering  a  eommou 
appearance.  Melon  v.  Fitzjamcs 
{Duke).    1  Bos.  Sf  Pull.  138. 

N.  In  the  case  of  InUay  v.  EUefseVy  3 
East.,  ^55,  tit.  Affidavit  V,  Lord 
EUetihorovffk  signified  hU  di^fcent 
trom  this  determination. 
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d9.  Tb^  defendant,  an  alien  witMn  this  eountry  aAer  the  eoRnnenee-* 

the  terms  of  the  38  G.  3,  c.  00,  s.  ment  of  hostilities  with  6rrea^  iti*U- 

9,  (which  exempts  ftt>m  arrest  for  ctn,  in  I77ff,  continuing  %»ith  tlie 

debts  contracted  abroad,  aliens  re«  British  until  the  treaty  of  peace, 

siding  in  this  eountrf  in  consequence  and  thence  forward  ta  his  death, 

of  a  revolution  in  their  own,)  hav-  became  an  alien.    2,  Mass.  179. 

ing  entered  into  an  agreement  with  2^^  The  statute  of  11  and  i2  of  Will, 

the  plaintiff  in  a  foreign  country,  3,  e.  6,  providing  that  natural  bora 

the  latter,  in  pursuance  of  the  a-  subjects  may  make  their  titles  by 

greement,  laid  out  money  in  Eng^  descent   through    alien    ancestors, 

Tand^  after  which  the  parties  came  was  adopted  in  Massachusetts  before 

to  an  adjustment  in  Englcmd^  and  the  establishment  of  the  constitu- 

the    defendant  acknowledged   the  tion.    Ibid. 

debt.  The  defendant,  having  been  55.  A  person,  who  left  this  country 
liolden  to  bail  for  money  laid  out  after  the  commencement  of  the  rev- 
by  the  plaintiff  in  England,  and  on  olutionary  war,  went  to,  and  resid- 
an  account  stated  in  England,  disclos-  ed  in  the  British  territories  for  sev- 
ed  the  above  circnmstances  by  afli*  eral  years,  and  returned  to  the  L- 
da^it,  whereupon  the  court  dis-  rrited  States  before  the  treaty  of 
charged  hii|i  on  a  common  appear-  peace,  is  a  citizen  and  not  an  alien, 
ance.  Sinclair  v.  Charles  Phulippe  2  Mass.  236. ' 
Monsieur  de  France.  2  Bos.  tj  26.  The  absentee  act  of  April  80, 
full.  363,  1779,  operates  no   disqualification 

20.  AVherfr  a  certain  trading  with  an  upon  a  person  who  M'as  not  prose- 
alien  enemy  lor  specie  and  ^ods  to  cuted  and  convicted  under  it.  Ibid. 
be  brought  from  the  enemy^s  coun-  and  244. 

try,  in  his  ships,  into  our  colonial  27.  The  polls  of  aliens  may,  within 
ports,  was  licensed  by  the  king's  the  intent  of  the  Constitution,  be 
authority  ;  held  that  an  insurance  rateable  polls,  when  made  liable  by 
on  the  eiieviy^s  ship^  as  well  on  the  the  legislature  to  be  rated  to  public 
goods  and  specie  put  on  board  for  taxes.  7  Mass.  523. 
Jhe  benefit  of  tlie  British  subjects,  ^8.  The  polls  of  male  aliens,  above 
was  incidentally  legalized  ;  and  sixteen  years  of  age,  arc  now  rate- 
that  it  was  competent  for  the  Brit-  able  polls  within  the  meaning  of 
ish  agent  of  botn  parties,  in  whose  the  constitution.  Ibid. 
name  the  insurance  was  effected,  to  29.  Rateable  polls  of  aliens  may  eon- 
sue  upon  the  policy  in  time  of  war ;  stitutionally  be  included  in  estimatr 
the  trust  not  contravening  any  rule  ing  the  number  of  rateable  polls,  to 
of  law  or  of  public  policy,  and  determine  the  number  of  representa- 
thcre  being  np  personal  disability  fives  any  town  may  be  entitled  to 
in  the  plaintiff  on  tlie  record  to  sue.  elect.  7  Mass.  528. 
Kensivgtonx.Inglis.      SEast^2:3.  30.    ./?.  conveyed  land  to  B.  in  trust 

fl.  The  court  would  not  stayjudg-  for  C.   who  was  an  cr/t^,  C  after- 

ment  aiid  execution  on  a  summary  wards,  and  before  any  q^e found, be- 

application,  because  the  plaintiffs  came  duly  vaturalixed^  and  B.  then 

after  verdict  became  alien  enemies.  released  to  him  the  estate  so  held 

yanhriftim  v.  Wilson.    9  East^  321.  in  trust  ;   it  was  held,  that  the  eon- 

22.  An  alien  can  purchase  and  hold  veyance  to  C  was  valid.      JacJcson 

feal  estate  until  office  found  ;   he  ex  dem.     Culverhouse  v.  Beach.      1 

Can  grant  the  same  and  his  grantee  Johns.  Cas.  399. 

can  maintain  an  action  to  recover  31.  No  title,  in  case  of  alienism,  vests 

it,  and  may  declare  on   his   own  in  the  people  of  the  state,  until  af- 

seizen  in  fee.     1  Mass.  2:56.  ter  office  found.    Ibid. 

^3.  A  native  ot  %^hssacfmseits  leaving  32.  Mtiiralizaiionh^s  a  retroactive  ef. 
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feet,  and  cMfinss  4h«  fonner  tUle 
of  the  alien.    Ibid. 

88.  A  Mi^ir,  whose  husband^  emi- 

gmted  irom  btland  to  ^Mhvyork  in 

1760,  aBd  died  possessed  of  lands  in 

d7i»S,  who  imd  herself  eontinued  to 

Md^  in  IrelLand^  being  an  o/teiz,  is 

eofitled  to  dower  in  lands  of  which 

her  husband  was  seized  prior  to  the 

American  revolution,  or  the  4th  of 

Jtt/y,  1776,  but  not  in  such  lands  as 

he  acquired  after  that  period.    KeU 

Uy  V.  Harrison.    2  Jrnns.  Cos.  29. 

S^  Where  .A.  a  IMEis^  subject  became 
a  naturalized  citizen  of  this  state, 
and  took  the  oaths  of  abjuration  and 
allegiance  in  1784,  and  afterviards, 
in  iT95f  took  an  oath  of  allegiance 
to  the  kiog  of  Spain,  and  was  ap- 
pointed a  consul  for  the  Spanish 
king,  and  continued  to  reside  in 
^Itwuorkj  without  ever  changing 
his  a&micil ;  it  was  held  he  was 
still  to  be  considered  as  an  J9nim- 
can  citizen,  and  not  a  ISpanish  sub- 
ject or  alien.  Fish  \.  Houghton. 
2  Johns.  Cas.  407. 

35.  Thoaeh  in  ease  of  a  purchase^  the 
law  wiU  recognize  the  title  of  an 
fl/ten  in  lands,  until  office  found  $ 
yet  in  case  of  a  descent^  the  law 
takes  no  notice  of  an  alien  heir,  on 
whom,  therefore,  the  inheritance  is 
not  cast.     But  where  the  title  to 
land  in  this  state  was  acquired  by  a 
British  subject,  prior  to  the  •Ameri- 
can revolution,  it  seems  that  the 
right  of  such  BrithA    subject    to 
transuiit  the  same,  by  descent,  to  an 
heir,  m  esse,  at  tlie  lime  of  the  rev- 
olution, continued  unaltered  and  un- 
impaired ;    the  ease  of  a  revolution 
or  division  of  an  empire^  being  an 
exception  to  the  general  rule  of  Jaw 
on  this  subject.      The  objection  of 
alienism,    is    not    to    be  favoured. 
Jackson  ex  dcm.      Ganesvoort  and 
others,  x.  Lmtn.      3  JoAiw.    Cas. 
109. 

S6.  J)r,  a  native  of  Ireland,  emigrated 
to  the  United  States,  in  1778  or 
1779.  In  1784,  he  purchajsed  a  lot 
of  land  in  this  state,  and  died  in 
^798,  without  issue,  Reaving  a  brotli- 


er  and  three  sisters,  living  in  Ire- 
land.  In  1804,  an  act  of  the  legis- 
lature was  passed,  vesting  the  real 
estate  of  which  JV.  died  seized,  in 
L.  one  of  his  sistera,  who  had  mar- 
ried an  alien,  in  like  manner  as  if 
she  had  been  a  citizen  of  this  state, 
at  the  death  of  JV'.  Li  an  action  of  e- 
jectment,  it  was  held  Uiat  J\*.  having 
emigrated  to  this  country  after  the 
declaration  of  independence,  was  to 
be  considered  as  an  alien,  and  that 
the  land  held  by  him,  was,  by  the 
9th  article  of  the  treaty  of  1794,  be- 
tween Great  Britain  and  the  Vitited 
States,  vested  in  him  and  his  heirs, 
notwithstanding  they  were  aliens; 
and  that  the  act  of  the  legislature 
of  1804,  giving  the  whole  of  his  re- 
al estate  to  L.  one  of  his  four  heirs, 
in  exclusion  of  the  rest,  being  con- 
trary to  the  treaty,  was  inoperative. 
Jackson  ex  dem.  FoUiard  and  Wal* 
lace  V.  Wrigfit.    4  Johns.  Rep.  75. 

37'  Miens^  though  free-holders  anf][ 
inhabitants  of  the  town,  are  not 
qualified  to  serve  as  jurors,  in  suits 
before  justices  of  the  peace,  as  they 
are  not** good  and  lawful  men,'^ 
witiiin  the  meaning  of  the  statute. 
Borst  V.  Beecker.  6  Johns.  Bep. 
43^. 

38-  Where  there  is  a  falnre  of  inher- 
itable blood  by  reason  of  alienism, 
the  lands  do  not  escheat,  but  go  to. 
•the  next  heir  at  law,  Jackson  ex 
dem.  Elmendorf  and  others,  v. 
Jackson.    7  Johns.  Rep.  314. 

39*  An  alien  enemy  has  no  right  of 
action  during  a  war  ;  but  the  rights 
which  the  subjects  of  either  power 
had  against  the  other,  are  revived 
at  the  end  of  it.     1  Dallas,^!. 

40.  Whether  an  alien  can  take  and 
hold  real  estate  by  devise,  under 
the  protection  of  the  treaty  of  peace 
with  Great  Britain.  (Ineve.  y 
Dallas,  305,  Q  ;  in  note. 

41.  Whether  an  alien  can  be  juror. 
4  Dallas,  353. 

4s2.  An  American  citizen  residing  in  a 
foreign  country  may  acquire  the 
commercial  privileges  attached  to 
his  domicil ;    and  by  making  hiaif 
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self  the  stiLject  of  a  foreign  power^ 
he  places  himself  out  of  the  protec- 
tion of  the  United  States,  while 
within  the  territory  of  the  new  sove- 
reign,  to  whom  he  hajs  sworn  allegi- 
ance. Murray  V*  Charming  Betsey. 
2  Cranch^  61*. 

43.  WhetJier  a  citizen  of  the  United 
States  can  devest  himself  of 
that  character  othermse  than  in 
such  manner  as  may  be  prescribed 
by  law  ?  Ibid. 

44.  Whether  by  becoming  the  subject 
of  a  foreign  power  he  is  rescued 
from  punishment  for  a  crime  a- 
gainst  his  allegiance  to  the  United 
States  ?  Murray  v.  Charming  Bet' 
sey.    2  Cranchy  64. 

45*  Whether  a  person,  bom  in  the 
colony  of  New  Jersey  before  the 
revolution,  and  who  resided  there 
until  ±777,  when  he  joined  the  Brit- 
ish army,  and  went  with  them  to 
England,  where  he  has  resided  ev- 
er since,  claiming  always  to  be  a 
loyal  subject  of  Great  Britain,  can 
now  take  and  hold  land  in  New 
Jersey,  by  deseent,  from  a  citizen 
of  the  United  States  ?  Whether  he 
became  a  subject  of  New  Jersey 
ugaiust  his  will  ?  Whether  he  has 
expatriated  himself  and  become  an 
alien  ?  M^Ilvalne  v.  Coxe's  lessee, 
2  Cranchj  280. 

46.  AVhether  the  courts  of  the  United 
States  have  jurisdiction  where  all 
the  parties  are  aliens  P  Mason  ef. 
a!.  V.  Blaireaiu  2  Crancfu  264. 
Bailiff  y.  Tipping,  406. 

47.  When  both  parties  are  aliens,  the 
courts  of  the  United  States  have 
not  jurisdiction.  JIbntalety.  Mur- 
ray.   4  Cranchy  46. 

45.  A  person  born  in  the  colony  of 
New  Jersey  before  the  year  1775, 
and  residing  there  \W\  tlie  year 
1777,  but  who  then  joined  the  Brit: 
ish  army,  and  ever  since  adliered 
to  the  British,  claiming  to  be  a  Brit- 
ish subject,  aiid  demanding  and  re- 
ceiving compensation  from  that 
government  for  his  loyalty,  and  his 
sriflRsrings  as  a  refugee,  is  not  an  al- 
ien, but  may  take  \\i\nh  in  New  Jer- 


sey by  descent.  M^Ihaine  v.  Coope. 
4  Cranc/ij  209. 

49.  A  person  bom  in  England  before 
1775,  and  who  always  resided  there, 
and  never  was  in  tJie  United  vStates, 
is  an  alieiiy  and  could  not,  in  the 
year  1793,  take  lands  in  Maryland, 
by  descent,  from  a  citizen  of  the  U- 
nited  States.  Dawson's  lessee  v* 
Godfrey.    4  Crand^S2L. 

BO.  A  certificate,  by  a  competent 
court,  that  an  alien  has  taken  |he 
oath  prescribed  by  the  act  respect- 
ing naturalization,  raises  a  pre-* 
sumption  that  the  court  was  satis- 
fied as  to  the  moral  character  of  the 
alien,  and  of  his  attachment  to  the 
principles  of  the  constitution  of  the 
United  States,  &c.  Campbell  v. 
Gordon.    6  Cranch,  ±76. 

51.  The  oath  of  naturalization  when 
taken,  confers  the  rights  of  a  citi- 
zen.   Ibid. 

52-  It  is  not  necessary  that  there 
should  be  an  order  of  court  admit- 
ting him  to  become  a  citizen.    Ibid.. 

53*  The  children  of  jiersons  duly  nat- 
uralized before  the  14th  of  April, 
1802,  being  under  age  at  the  time 
of  the  naturalization  of  tlicir  parent, 
were,  if  dwelling  in  the  United 
States,  on  the  14th  o£  ^pril,  1802, 
to  be  considered  as  citizens  of  the 
United  States.  CmnpbeU  v.  Gordon.. 
6  Cranch,  177. 


ALIMONY. 

1.  Upon  a  decree  of  alimony  the 
court  may  order  execution  to  issue 
against  the  husband  for  the  sum 
decreed.     1  Mass.  ^1. 

2.  A  citizen  of  this  state,  married^a 
wife  in  this  state,  and  after  living 
together  for  more  than  a  year,  the 
wife  left  her  husband  and  went  into 
the  state  of  Vertnomt,  and  thei'e  ob- 
tained a  divorce,  under  llie  laws  of 
that  state,  on  the  ground  of  ill  treat- 
ment and  severe  temper,  and  then 
returned  to  this  s<ate,  where  she 
has  Since  resided.  In  an  action 
brouglit  by  her  against  her  husl^ai^ly 


AMBASSADOR,  &e> 

to  veeover  the  aHwonuy  adjudged  to 

ker  by  ^  decree  of  the  court  in 

Trnnant,  wMeh  granted  the  divorce, 

it  wfts  Aeid,  that  the  domicU  of  the 

\\ik  was  not  changed  by  her  going 

ioto  Fermont^  and  residing  there ; 

that  such  conduct  was  an  evasion 

«f  (he  laws  of  this  state,  which  does 

not  allow  of  a  divorce  except  for  a- 

dttltery;  and  that  no  action  could 

be  maintained  here  on  the  decree 

of  the  court  of  VermanL    Jackson 

T.  Jackson,    i  Johns.  Eep,  424. 


ALLEGIANCE. 

Allegiance  and  the  right  of  abandon- 
ins^  it,  disenssed*  3  IMlaSj  i33  to 
169. 


AMBASSADOR'S  SERVANTS. 

1.  An  ambassador's  protection  does 
not  extend  to  his  interpreter,  not 
living  in  (he  house.  Mmachi  Caro- 
lina's Case,    i  Wils.  78.    • 

2.  An  ambassador's  domestic  servant, 
in  order  to  entitle  him  to  privilege, 
mnst  shew  himself  to  be  in  the  ser- 
vice at  the  time  of  arrest.  Heatlir 
field  V.  CkUtan.    4  Burr.  2015. 

3.  Protection  of  an  ambassador  to  his 
English  secretary  was  disallowed, 
because  it  ap]»eared  he  was  a  purs- 
er of  a  ship  of  war.  Darlings  Knt. 
V.  JUkins.    3  Wih.  33. 

4.  Rule  apon  hearin£*  council  of  both 
sides  was  made  to  discharge  the  de- 
fendant out  of  execution,  by  virtue 
of  the  statute  7  Jinn  e.  1^.  it  being 
made  appear  to  the  court,  tliat 
he  was  a  domestic  servant  of  ih^ 
Envoy  from  the  Elector  Palatine, 
vix.  Ills  secretary,  and  that  all  the 
steps  prescribed  by  the  act  were 
pursued.  Evans  v.  Hicks.  2  L, 
Mymondj  1524.  S.  C  rather  more 
ai  Im'ge^  &tr.  797. 
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General  Rules  as  to. 
I.  M  what  Time  allowed. 
n.  In  JVrits^  Executions^  S^c. 

III.  In  Judgments. 

IV.  In  intermediate  Proceedings. 
V.  In  Records^.  "    " 

General  Rules. 

1.  Tlie  statutes  16  and  ±7,C]iarles  £. 
and  4  and  5.  An.  c.  16.  only  extend 
to  mistakes  in  the  names  of  {he 
plaintiff  or  defendant,  not  of  third 
persons ;  and  therefore  where  to 
debt  on  a  replevin  bond  brought  by 
the  sheriff  against  a  surety,  ue  de- 
fendant pleaded  that  A.  (the  party 
replevying,)  prosecuted  his  suit  &c. 
and  that  no  return  of  the  goods  was 
adjudged  to  B.  f  the  party  distrain- 
ing ;)  and  the  plaintiff  replied  that 
a  return  was  adjudged  to  B.^  yet  the 
said  B.  did  not  make  return,  and 
this,  on  a  general  demurrer,  was 
holden  to  be  a  fatal  defect  JXir- 
vey  .V.  Stakes.     WUles,  5. 

2,  Infefiour  courts  cannot  amend  er- 
rors in  process  under  the  statutes  8 
Henry  6.  c.  ±2  and  10.  Merse  v. 
Jatnes.     Willes,  ±25. 

Some  of  the  statutes  of  amendment  are 
confined  to  the  superiour  courts,  and 
some  extend  to  all  courts  of  record. 
Ibid. 

8.  All  rules  to  amend  are  upon  pay- 
ment of  costs.    Anon.    Loffij  ±55. 

4.  Amendment  by  adding  continu- 
ances. There  can  be  no  issue  offer- 
ed that  is  contrary  to  the  record. 
A  latitat  prevents  the  statute  of  lim- 
itations without  a  bill  of  Middlesex. 
Crakait  v.  Janes.  2  Str.  734.  2 
L.  Raymxmdy  1441. 

5.  Bill  by  the  son,  remainder  man  in 
tail,  against  his  father's  tenant  for 
life  to  have  title  deeds  deposited  in 
court  for  safe  custody,  and  against 
trustees  to  oblige  them  to  make  such 
settlement  as  is  directed  by  the 
plaintiff's  grandfather's  will,  it  ap- 
peared on  the  hearing  that  plaintiff 
o^d  covenanted  to  grant  annuities 
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out  of  fiaeh  lands  as  should  come 
to  him  after  his  father's  death. 
Cause  stood  over  for  the  annuitants 
to  be  made  parties.  Finsent  v.  Fin- 
sent.    1  Wila.  179. 

6.  The  christian  name  of  the  plain- 
tiff cannot  be  amended  in  a  declar- 
ation in  K.  B.  by  the  by. 

The  reason  is  plain ;  for  if  the  plain- 
tiffs name  is  mistaken,  it  is  no  de- 
claration at  his  suit ;  and  if  Feter 
ivill  declare,  by  the  by,  in  the  name 
of  John,  it  is  not  Peter'^s  suit,  so  he 
hat  DO  right  to  move  to  amend. 
PoiMn  V.  Tregeagie.  2  L.  Baym. 
77i. 

7.  There  is  no  difierenee  between 
eivil  and  penal  actions  as  to  amend- 
ments at  common  law.  €roff{qui 
tam^  Sfc.)  y*  PopplewelL  1  Douglas, 
il«. 

But  the  court  will  not  permit  the  sums 
and  dates  in  the  declaration  to  be 
amended  in  such  actions,  as  in  ac- 
tions for  usury,  after  the  time  lim- 
ited for  such  action  is  expired. 
Ibid.  114. 

8.  Amendment  not  allowed  in  crim- 
inal eajies.  Hoyle  v.  PUt* .  8  Salic. 
88. 

9.  Information  for  killing  a  hare  a- 
mended.    Howell  qui  tarn,  v.  James. 

1  Wils.  163. 

10.  AU  amendments  are  within  the 
discretion  of  tlie  court,  and  are  al- 
lowed ill  furtherance  of  justice  un- 
der the  particular  circumstances  of 
the  case.  IL  v.  Grcmjwnd  Carpo- 
ration.    7  Term  Rep.  699. 

11.  After  a  party  has  once  amended 
on  a  demurrer,  the  court  will  not 
give  him  leave  to  amend  again  on  a 
second  demurrer.    JKlnder  v.  Paris. 

2  H.  Black.  501. 

12.  Such  mistakes  as  are  made  by  the 
clerk  in  court  may  be  amended  $  but 
those  in  the  pleadinc^  being  made 
by  the  parly  ]iimse1f  cannot.  Green 
V.  Eenivet.     1  Term  Rep.  783. 

13.  The  court  of  C.  P.  refused  to  per- 
mit a  declaration  in  an  action  of 
covenant  brougjit  against  executors 
in  their  own  nght,  and  who  had 
merely  acted  in  the  disposition  of 


the  testator's  effeets,  to  be  amended 
after  demurrer.  1  H.  Blfidc.  37. 
i4t.  The  defendants  appealed  to  the 
sessions  against  a  conviction  on  a 
penal  statute,  where  the  conviction 
was  affirmed :  afterwards  the  record 
was  removed  into  the  court  of  &.  B. 
by  certiorari,  where  the  conviction 
was  quashed  for  a  defect  in  the  in- 
formation $  then  the  pro^^ecutor 
moved  either  that  the  certiorari 
should  be  sent  back  to  the  magis- 
trates, in  order  that  they  might  re- 
turn the  original  information,  (which 
had  not  the  defect,)  or  that  a  man- 
damus might  issue  to  compel  the 
magistrates  to  proceed  on  the  orig- 
inal information :  but  the  court  of 
K.  B.  refused  to  make  such  a  rule. 
R.  V.  Jukes  etal.    8  2'erm  Rep.  6^ 

I.  At  what  t\nve  allowed. 

1.  Leave  given  to  amend  plea  in  bar 
after  argument  Mittravers  v.  Fos- 
sett  andtivo  others.    3  WUs.  29d. 

2.  Declaration  may  be  amended  af- 
ter plea.  Bkvers  v.  Bannister.  1 
fFils.  7. 

3.  Declaration  amended  in  an  action 
for  usury,  after  the  record  was  made 
up,  carried  down  to  trial,  and  with- 
drawn by  plaintiff.  Mace  qui  tarn, 
V.  Lovett.    5  Burr.  2833. 

^.  Afhendment  in  ejectment  may  be 
made  even  in  the  time  of  t^e  demise, 
to  prevent  being  barrod.  Doe  Les-^ 
see  of  Hardman  y;  Hffcington  asul 
anaUier.    4  Burr.  3^^7. 

5.  An  information  caa  be  amended 
in  a  point  to  which  the  defendant 
has  excepted  by  a  plea  in  abate- 
ment. 27«^  ^leen  v.  Stedinan.  S 
L.  Raymond,  1307. 

The  same  point.  The  King  v.  Spaward. 
2  L.  Ratfin.  1472.     2  8tr.  7:^9. 

6.  Amendment  after  a  special,  de- 
murrer.   Hattony.  Walker.    2Str. 

846. 

7.  Amendment  on  the  crown  side  al- 
lowed. 77/€  ICivg  v.  Betts  and  an- 
other.    2  Str.  686. 

8.  The  title  of  a  declaration  may  be 
amended.       Stork  v.  Herhrrf.      1 

inis.  2^2. 
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t  DeeiaratiM  anended  in  the  title 
aceording  to  the  truth  of  the  fact  as 
to  the  tinie  of  the  deliveiy  thereof 
OH  affidsnt  ef  the  &et«  Siptumds 
▼.  Bamter  Sf  Barrow.       i  fHU. 

7a 

ia  ifflendinent  of  declaration  after 
rerdiet  refused.    Marriot  ▼.  Lister. 

4i*  The  eourt  will  not  nve  leave  to 
amend  a  declaration  soter  the  term 
nbxt  after  that  in  which  it  was  de« 
livered.  Aubeer  v.  Barker,  i  WUs. 
IM. 

i3L  DeelaraUoH  in  replevin  amended 
after  plea  in  abatement.  Gamer  v. 
Anderson,    1  8tr,  11.     ^ 

13.  Motion  bj  the  plaintiff  to  amend 
his  declaration  bj  chan^ns  the  ve- 
nue after  plea  pleaded,  the  court 
inclined  to  make  the  rule  absolute ; 
but  took  time  to  consider.  HaUett 
r.HaUett.    i  ffils.  i7^. 

14.  Amendment  of  the  declaration  be- 
fore  bill  ^led  aller  verdiet.  WUd^ 
er  V.  Handy.    2  ^.  1151. 

15.  Amendment  eannot  be  on  demur- 
rer ^tter  entry  on  the  roli.  Car  v. 
WUbraham.  1 8alk.  50.  1 L.  Ray- 
mond,  668. 

16.  Amendment  after  error  brought. 
HiUersdon  v.  Skitdroy.    2 1^.  1182. 

17.  Replication  tb  a  special  piene  ad- 
mmstravit  not  amendable  after  tri* 
al,  and  verdict  set  aside.  The  Bank 
of  England  v.  Marrice.    2  8tr.  1002. 

18.  Amendment  of  replication  grant- 
ed on  motion,  the  pleadiiiss  being 
all  in  paper.    Imw  v.  ^ewumd.    ± 

wusoTL,  re. 

19.  Whilst  all  is  in  paper,  it  is  not 
within  the  statutes  of  amendment. 
Anonymous.    3  Salk.  31. 

3D.  An  appearance  entered  by  plain- 
tiflT  for  defendant  by  a  wrong  name 
amended  after  declaration,  ffhes* 
ton  V.  Fackman.    3  Wils.  49. 

81.  Information  may  be  amended  af- 
ter plea  pleaded.  The  King  v. 
Harris  and  another.    1  8dlk.  47. 

22.  Plaintiff  may  amend  the  venue. 
Rivet  and  another  v.  Cfuolmondley 
and  anoffier.    2  Sir.  1202. 

2%.  A  clerical  mistake  in  a  retnm  to 

10 


a  mandamus  ihay  b^  limended  afte^ 

the  return  has  been  filed.    Bex  v. 

Lyme.    1  DougldSj  ±35: 
2if»  Amendment  by  adding  pledges  on 

special  demurrer.     fFatsm  v.  Rich-' 

ardsan.    l  Wih.  226. 
25.  Amendment  of  a  jurymau's  name 

from  Henry  to  Harry  ex  officio. 

The  King  v.  Roberts.     %  Sir.  1214. 
^.  On  a  covenant  that  a  man  had 

done  or  suffered  no  act  to  affect  an 

estate,  a  breach  '^  that  he  had  been 

outlawed^'  6ught  to  dhew  in  what 

reien  the  outlawry  was. 
Plea£ngs  cannot  be  amended  after  a 

demurrer  and  argument.     Fox  y. 

WiUrrahain.    1  L.  Raymond^  668. 

27.  An  extraordinary  amendment  of  a 
common  recovery  by  inserting  a  new. 
VUl.  HenzeU  demandant,  LfMge  Ten- 
ant Lawson^  Esq:  vouchee.  3  Wilst 
154': 

28.  The  liame  df  "the  attorney  in  the 
plaintiff''s  warrant  may  be  altered^ 
so  as  to  make  it  correspond  with 
that  in  his  declaration,  after  error 
brought,  and  the  varianee  bet^i'een 
the  warrant  and  declaration  assign-^ 
ed  for  error.  Richards  v.  Brown^ 
1  DouglaSf  114. 

So,  a  mistake  in  the  addition  in  the 
warrant  of  attorney  may  be  amend* 
-  ed  after  error  brought.    Ibid.  115. 

So,  tlie  sirname  of  the  attorney  in  the 
declaration  may  be  amended,  and 
made  to  correspond  with  that  in 
the  warrant  after  ^Iror  brought. 
Ibid.  115. 

A  judgment  may  b^  amended  by  chan'g- 
lUff  it  from  "  de  bonis  propriis,^^  ta 
**  de  bonis  testatoris  si,^^  &c.  after  er- 
ror brought.    Ibid.  115. 

So,  if  the  judgment  do  not  say  that  the 
damages  occasione  detentionis  debiti 
were  awarded  ex  assensu  suo,  it  may 
be  amended,  though  it  has  been  as- 
signed for  error.    Ibid.  116. 

Amendments  of  omissions  in  matters 
of  form  mav  be  made  after  error 
brought.    Aid  115. 

And  even  after  the  record  has  been 
sent  back  from  the  Exchequer 
Chamber.  Oreen  i.-  Bemiet.  jthid.- 
115. 
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^,  Appearance  far  an  infant  defend- 
ant per  aUomatumy  %vhm  it  ought 
,  to  have  been  per  guar dianum  amend- 
able.   Stratton  v.  Burgis,    1  Stra. 
114.     Goodright  v.  WriMj  33. 

30.  Appearance  of  infant  by  Mtoraey 
not  aineiidftble,  if  there  h%»  been  no 
undertaking  to  appear.  Power  v. 
Joms,    1  Strs  440. 

31.  The  court  will  not  giv«  leare  to 
amend,  as  to  Uie  parties  to  the  sait, 
in  a  qtd  tam  action  afier  a  demur- 
rer. Evans  qui  tam  t.  Stevem.  4 
Term  Rep.  282. 

82.  Where  a  qui  tam  action  for  usury 
had  been  depending  four  y^ars,  Ae 
court  would  not  allow  amendmeiits 
to  be  made  in  the  declaration,  though 
the  pleadings  were  still  in  paper. 
Goffv.Papj&ivelL  2TermBep.707. 

33.  In  such  an  action  the  court  refus- 
ed leave  to  amend  the  declaration 


act,  by  altering  tlie  venue  from  the 
county  at  large  to  an  interior  juria- 
dictien^  after  tbe  time  limited  ibr 
eommencinga  new  action ;  the  par- 
ticularity of  the  declaration  making 
it  appear  probable  to  the  court  that 
tlie  plaintift*  was  proceeding  on  tlie 
same  fjict  for  which  the  action  was 
originally  brought  when  laid  by 
mistake  in  the  wTong^^ounty,  though 
ther^  were  no  affidavit  that  it  was 
the  same.  Petre  v.  Draft.  4  East, 
438. 
39.  Such  amendment  allowed,  though 
it  appeared  tliat  there  were  distinct 
causes  of  action  in  the  two  di&rent 
counties,  upon  an  affidavit  that  the 
plaintiJi*  proceeded  on  a  mistake  in 
supposing  that  both  causes  of  ac- 
tion could  be  proved  in  the  county 
where  the  election  was  holden.  J9o- 
ver  V.  Msdaer.    4  Eastj  4^5, 


after  the  tune  limited  for  hringiq^   40.  Where  a  sliam  plea  was  put  in,  to 


a  new  action,  there  appearing  to 
have  been  unnecessary  delay  on  the 
part  of  the  plaintiff.    Steel  qtd  tam 
v.  Sowerby,    6  Tlerm  Rep.  171. 
34.  And  wherever  there  is  unneeessa- 


which  plaintiff  pleaded  a  had  re- 
plication, he  hfikd  leave  to  amend 
without  payment  of  Costs,  after  de- 
murrer ai^aed.  Solmnims  v.  Lyons. 
1  East,  369. 


IT  delay  in  carrying  on  the  suit  by    41*  The  court  will  give  the  plaintiff 
the  plaintiff,  the  court  of  K.  B.  will       leave  to  amend  the  declaration  in  a 


not  in  their  discretion  permit  any 
amendments  to  be  made  in  a  penfu 
action.  Ranking  Sf  al.qui  torn  v. 
Marshy  KnU  8  Term  Eep.  30. 
35.  But  the  court  will  permit  an  a- 
mendment  to  be  made  in  a  penal  ac- 


eivil  action  after  the  second  term 
even  against  a  prisoner ;  but  they 
will  not  permit  him  to  add  nevo 
counts  to  his  declaration  in  such 
a  case.  Owens  v.  Dubois.  7  Term, 
Rep.  698. 


tion  after  the  time  limited  for  bring-    4^  After  a  verdict  on  a  traverse  to  a 


in^  another  action,  provided  there 
is  no  unnecessary  delay  on  the  part 
of  the  plaintiff.  Cross  v.  Ehye,  6 
T^rm  Rep.  043.  Maddock  qui  tam 
V.  Hdmmett.    7  Term  Rep.  55. 

36.  So  too  in  the  notice  at  the  bottom 
of  a  declaration  in  ejectment.  JDoe 
d.  Bass  V.  Roe.    7  Term  Rep.  469. 

87.  But  6ven  in  such  a  case  the  court 
will  not  permit  an  amendment  to 
be  made,  if  it  introduce  any  new 
substantive  cause  of  action,  or  any 
new  chars;e  against  the  defendanL 
S.  C.  6  Term  Rep.  544.  7  Term 
Rpp.  SB. 


return  to  a  mandamus  made  by  a 
corporation,  the  court  would  not  al- 
low the  defendants  to  amend  the  re- 
turn by  setting  forth  a  different  con- 
stitution.    A  V,  The  Mayor  and 
Burgesses  of  Grampond.     7  Term, 
Rep.  699. 
43.  The  court  will  grant  leave  to  a- 
mend  a  declaration  on  a  special  a- 
greement  according  to  the  bill  filed, 
by  increasing  the  damages,  even  af- 
ter verdict ;  setting  aside  the  ver- 
dict, and  granting  a  new  tral.  Tom- 
Unson  V.  Slacksmith.    7  Term  Rep. 
182. 


88.  An  amendment  allowed  in  an  ae-»   44.  The  court  of  K.  B.  will  grant 
tion  for  a  penalty  under  the  bribery       leave  to  enter  the  continuances  af« 
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te^Terdie^iB  order  to  arriTe  at  the 
jwtiee  of  the  ease.  Itoe  d.  Jileurs 
r.  Dohuau    7  Term  Mep,  eis. 

4flL  In  an  aetMftti  torn  on  tlie  statute 

wgijmi  asttTY,  the  jilaintitt*  m^iU  not 

be/fermitted  to  amend,  if  he  has 

ffferioiisly  amended  in  the  eouit  of 

efiBfflon  pleas,  mu     %  Mass,  60, 

46k  Amendment  of  declaraHon  not  al- 
lowed after  a  joinder  in  demurrer. 

1  •Moss.  96. 

47.  Amendment  of  a  pka  allowed  af- 
ter joinder  in  demurrer,  i  Muslim. 

48.  Amendment  made  in  the  supreme 
jttdieial  eoart  of  an  execution  whieh 
issued  from  the  court  of  common 
pleas,  after  that  court  had  refused  to 
permit  the  amendmeut  ±MiS8.2S3. 

49.  Amendment  of  a  declaration  in  an 
action  tor  a  legaej,  against  an  ex- 
ecutor, so  as  to  ehaiM  the  defend- 
ant as  devisee.    1  Jmss.  433.. 

6a  Before  a  default  for  not  joining  in 
demurrer,  the  party  may  amend  the 
plea  demurred  to,  but  not  add  a  new 
one.  Doyle  v.  Mouttmi,  l  Joims, 
Cos.  S4d. 

8U  The  piaJutiflT  cannot  amend  his 
declaration  after  plea  pleaded,  with- 
out paying  costs  and  giving  an  im- 
Sarfance.  Holmes  v.  lousing.  1 
bkns,  Cos,  246. 

92,  After  an  action  has  been  commenc- 
ed for  several  terms,  and  noticed  for 
trial  several  times,  the  court  will 
not  allow  the  plaintiff  to  amend  his 
declaration.     Aiekett  ▼.  TAompson. 

2  Johns.  Bep.  206. 

08.  A  deelaration  in  tmver^  was  al- 
lowed to  be  amended,  after  issue 
|oined,by  substitutinffAvson-sMnfor 
kyson  (tea.)  Henemfff  y.  Miller, 
2  JoAns.  Bep.  290. 

54.  After  argument  of  a  case,  and  be- 
fore judgment,  the  case  was  allow- 
ed lo  be  amended,  at  the  instance 
of  the  defendant,  on  payment  of  the 
costs  of  the  argument,  and  giving 
to  the  plalntiflr^  also,  the  election, 
afterwards,  to  be  nonsuited,  or  to 
have  a  new  trial.  Jackson  cv  denu 
Colden  v.  BrowntL  3  Johns,  Btp, 
140, 

65.  After  an  assignment  of  errors,  it 


is  too  late  to  move  that  the  return 
to  a  writ  of  error  be  amended*  Du- 
wand  Y.  CarpenieT,  8  Johns,  Bep. 
441. 
06.  In  error  from  a  court  of  common 
pleai^  this  court  allowed  the  defend* 
ants  in  error  to  amend  his  declara- 
tion on  paying  the  costs  in  the  court 
belowysubsequent  to  the  declaration, 
by  averring  that  the  plainti£&  in  er* 
ror  were  partners,  &c.  and  the 
plaintifls  in  error  were  allowed  20 
days,  after  service  of  such  declara- 
tion, to  pay  the  amount  recovered 
below,  without  costs,  or  to  plead, 
and  if  they  pleaded,  a  venire  de  no^ 
vo  was  ordered)  returnable  at  the 
next  circuit  Pease  and  afwtlier  v. 
Morgan.    7  Johns,  Bep,  468. 

67,  The  refusal  of  an  inferior  court 
to  allow  a  plea  to  be  amended,  or  a 
new  plea  to  be  filed,  or  to  grant  a 
new  trial,  or  to  continue  a  cause, 
cannot  be  assigned  as  error.  Ma^ 
rine  Lis,  Co,  of  Alexandria  v.  Hodg* 
son,    6  Cranchy  206. 

68.  After  a  cause  is  remanded  to  the 
inferior  court,  such  court  may  re- 
ceive additional  pleas,  or  admit  a- 
mendments  to  those  already  filed  e- 
ven  after  the  appellate  court  has 
decided  such  pleas  to  be  bad  upon 
demurrer.    loid, 

n.  In  Writs,  Execiitions,  Sfc, 

4.  Th^  court  will  amend  a  recovery 
wherever  it  can  be  done  consistent- 
ly with  the  rules  of  law.  Wynne 
V.  Thomas,     Wiiles,  565. 

But  they  cannot  amend  the  teste  of  a 
writ  of  entry,  where  it  is  not  the 
misprison  of  the  clerk,  and  where 
there  is  nothing  to  amend  by.  Ib»  567. 

2.  Recovery  amended  in  the  return 
of  the  writ  of  seif^in  as  a  misprison 
of  the  cleric.  Watson  v,  Lockley, 
2  Wilson,  2, 

3.  Distringas  must  be  tested  on  the 
very  day,  ven,  fa,  was  returnable ; 
otherwise  a  discontinuance*  and  not 
amendable.  The  ^een  v.  TiUchin. 
4  fhlk.  Si,     2  L.  Bai/m.  1061. 

4f,    Scire  facias  variatdtrom  the  judg- 
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melt  not  amendable  after  md  Hd 
record,  the  writ  being  not  vicious  in 

Hi,  Bttcksum  V.  Hc^ns.  1 8cUk.  52. 
2  L.  Raym.  iOB7,  The  same  Va- 
vasor Y.  BaUe.    1  SaHc.  62. 

B.  Scire  facias  against  bail  not  a« 
mendabfe.  Ch*ey  v.  Jefferson.  2 
8tr.  11C5. 

p.  Omission  of  trespass,  and  insert- 
ing only  debt,  in  Uie  bill  of  Middle- 
sex by  a  common  informer,  amend- 
able;.    Cox  q.  t.  V.  Mundy.    Black. 

463. 

^.  Ca.  sa,  may  be  amended  after  it 
has  been  executed,  by  mkin^  it  re- 
turnable before  our  justices  instead 
of  before  us.  Hunt  v.  JOendrkk. 
2  Black.  836. 

8.  Amendment  of  a  capias  ad  respon- 
dendumy  there  being  not  fifteen  days 
between  the  teste  and  return  there- 
of. Cariy  y.  Jtsldey.  3  fFils.  4t5^. 
^  Black.  018. 

f.  The  name  of  one  of  several  per- 
sons against  whom  a  judgment  is 
piven  cannot  be  inserted  in  the  writ 
Dv'way  of  amendment.  Elkinsy. 
Paine.     2  L.  Baym.  1532. 

10.  Variance  between  writ  of  error 
and  record  refused  to  be  amended, 
though  the  eursitor^s  note  was  right. 
Thofinpson  v.  Crocker.      ±'8alk.  49. 

ii.  Writ  of  error  is  not  amendable  if 
returnable  before  judgment.  Wright 
v.  Canning.    2  8tr.  807. 

i2.  Writ  of  covenant  not  amendable 
by  common  law  or  statute.'  Ami- 
cable action  no  more  amendable 
than  adversary.  Lord  Pembroke  S^ 
Lord  Jefferys^  in  the  House  of  Lords. 
1  SaOc.  52. 

13.  Amendment  of  writ  of  error  by 
striking  out  plaintiff.  Tlie  Sword 
Blade  Company  v.  Dempsey.    2  Str. 

892. 

14.  If  a  writ  of  error  appear  to  the 
court  to  vary  from  the  record,  the 
court  will  amend  it  co^  officio  with- 
out cost.  Gardiner  v.  Merriot.  2 
Bayin.  1587.    2  Str.  902. 

40.  Amendment  in  error  cannot  be 
made  by  adding  continuance  in  a 
record  transcribed,  without  some 
4*ccord  to  amend  by ',  but  the  court 


* 

will  grant  a  eettiorari  to  send  for 
the  continuances.  The  King  v. 
PoRson^,  in  error.    1  fVils.  808. 

16.  Judgment  in  eleetment  for  two 
houses  and  seu  fa.  to  shew  eause 
why  there  shoida  not  be  execution 
of  one  house  plea  of  md  UeL  record, 
plaintiff  moved  to  amend  sou  fa. 
but  refused.  Willianvs  v.  Hoakins. 
3  SaUc.  82.     1  Salk.  52. 

17.  If  there  be  not  iifl;een  days  be- 
tween the  teste  and  return  of  a  ca- 
pias^  the  court  of  C.  P.  will  allow 
the  teste  to  be  amended.  Bauchier 
V.  WmU.  1  H.  Blaxsk.  201.  Da- 
vis Sf  aL  V.  Owen.     1  Bos.  4*  PulL 

842. 

18.  If  the  award  of  the  ^Tit  of  inqui- 
rj  on  the  roll  be  rieht,  the  teste  of 
the  writ,  if  wrong,  shall  be  amend- 
ed by  it.  Johnson  v.  Toulmin.  4s 
East,  ±73. 

19.  Leave  granted  to  amend  a  special 
capiasj  in  order  that  an  application 
might  be  made  to  the  Master  o€ 
the  Rolls  to  procure  a  new  original. 
Carr  v.  Shaiv.    7  Term  Hep.  299. 

20.  A  plaintiff  recovered  judgments 
against  two  defendants  in  B.  B.  and 
one  of  them  brought  a  writ  of  error 
in  Cam  Scacc.  wliere  the  judgment 
was  affirmed  and  costs  given  of  the 
writ  of  error,  and  both  the  defend- 
ants were  taken  under  a  writ  of  ex- 
ecution on  tlie  whole  sum,  including 
the  costs  of  the  writ  of  error  as  well 
as  the  original  sum  recovered ;  this 
court  permitted  .the  plaintiff  to  a- 
mend  his  writ  of  execution  *as  to  the 
defendant  who  did  not  join  in  the 
M'rit  of  error,  by  altering  it  to  the 
oriranal  sum  recovered.  Laroche 
V.  fVasbrough  S^  al.  2  Term  Bep. 
787. 

21.  Wliere  afi-fa.  was  sued  out  into 
a  different  county  from  that  in 
which  the  venue  was  laid,  and  the 
party  suing  it  afterwards,  took  out 
B.fi.fa.  into  the  proper  county,  and 
got  a  return  of  nulla  bona  to  war- 
rant the  fufa.  M'hich  first  issued, 
the  court  of  C.  P.  permitted  the 
first  ^vrit  to  be  amended,  by  adding 
the  retmn  of  the  milla  bona  and  the 
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letbAwn  eladse,  though  the  second 

irrit  was  ntumable  several  days 

before  ju(/«;ment  was  signed.    Mey^ 

er  V.  Jwiff,    1  H.  Black,  541. 

S2.  So  where  a  Ji.  fa.  was  sued  out 

into  one   county,  (when  it  should 

have  been  9t,test,JLfaJ)  without  any 

oi%inal  it.  fa,j  and  the   plaintiff 

aiiei'H'anLs  sued  out  anoiiginaJJi.^., 

the  court  of  K.  B.  permitted  the 

party  to  amend  the  former  on  pay- 

uig  the   eosts.      Cowperlhtpaite  v. 

Owen.    3  Term  Rep.  657. 

2d.  A  fieri/acias,  made  returnable  on 
a  Kiug^s  Bench  instead  of  Common 
Pleas  return  day,  was  amended  by 
the  award  of  execution  on  the  roll. 
^tk  inson  r.  JS'ewton.  2  Bos.  df  Pull. 
836. 

^.  After  a  rule  obtained  to  shew 
cause  why  the  test.  ca.  so.  should  not 
be  set  aside  becausb  not  warranted 
by  the  judgment,  and  because  there* 
was  no  original  ca.  sa.,  the  court  of 
K^  B.  permttted  plaintiff  to  amend 
the  test.  ca.  so.  agreeably  to  the 
Judgmenf,  and  directed  the  sealer 
of  the  writs  to  seal  an  original  ca. 
so.  to  warrant  it.  Shaw  y.  Max- 
well.     6  Term  Bep.  ^0. 

25.  Ji.  B,  having  been  arrested  on  a 
capias  sued  out  against  him  by  the 
name  of  C.  B.  a  bail-bond  was  giv- 
en, by  which  A.  B.j  arxested  by  the 
name  of  C.  B.  became  bound,  con- 
ditioned for  the  appearance  of  «^. 
B.  arrested  by  the  name  of  C.  B. 
The  affidavit  to  hold  to  bail  named 
the  defendant  properly  J.  B.  The 
court  amended  tue  capias  and  re- 
turn (but  without  prejudice  to  the 
Sheriff),  and  rejected  an  applica- 
tion by  the  bail  ta  cancel  the  bail- 
bond.  Stevenson  r.  Danvers.  2 
Bos.  ^  Pull.  109. 

^.  If  a  capias  per  eontbzuance  be  test- 
ed on  the  same  day  as  the  original 
capiaSj  a  new  original  capias  may 
be  sued  out  to  warrant  it ;  though 
such  new  original  bear  teste  before . 
the  cause  of  action  accrued.  />a- 
vis  A.  Owen  ^  al.      1  Bos.  ^  Pull. 

^.  One  of  two  plaintiff's  died  before 


interlocutory  judgment,  but  the  suit 
went  on  to  execution  in  the  name  of 
both  ;  after  this,  and  after  amotion 
to  set  aside  the  proceedings  for  this 
irre^arity,  the  court  permitted  the 
surviving  plaintiff  to  suggest  on  the 
roll  the  death  of  the  other  before 
interlocutory  judgment,  and  to  a* 
mend  the  ca.  sa.  without  paying 
costs.  J)reufiham  v.  Law.  5  Term 
Bep.^n. 

28.  A  scire  facias  against  bail  in  er- 
ror may  be  amended  by  the  record 
of  the  recognizance.  Perkins  v. 
Petit.    2  Bos.  Sf  Pull.  SfTB. 

29.  But  the  court  (C.  P.)  d«  not  think 
proper  to  cure  any  irregularities  of 
wliich  the  bail  are  entitled  to  take 
advantage  ;  and  therefore  refused 
to  amend  a  scire  facias  against  bail. 
FvltDOod  V.  *Amixs.     3  Bos.  S^  PtdL 

S2i. 

30.  After  verdict  of  guilty  upon  an 
indictment  on  the  stat.  9  Ann.  c  i^p 
for  an  assault  on  account  of  money 
won  at  gaming,  the  return  to  the 
writ  of  certiorari  which  had  been 
issued  at  the  instance  of  the  defend- 
ant was  amended  by  inserting  in 
the  return  of  the  caption  the  true 
time  when,  and  the  names  of  the 
justices  before  whom,  the  quarter 
sessions,  at  which  ihe  indictment 
was  found,'  was  holden,  and  the 
names  of  jurors  by  whom  it  was 
found.  And  the  entry  roll  and  re- 
cord of  nisi  prius  were  also  amend- 
mendcd,  as  to  the  caption  of  the  in^ 
dietment,  (but  not  as  to  the  names 
of  the  grand  jurors,)  by  making  the 
same  agree  with  the  caption  so  a- 
mended.  R.  'y.  HiU  barley.  4 
Easty  174. 

81.  A  return  to  a  writ  of  certiorari^ 
issued  at  the  instance  of  the  defend- 
ant, was  amended  by  inserting  there- 
in the  commission  of  oyer  and  fer- 
minerf  by  virtue  of  which,  and  also 
the  names  of  the  justices  by  whom« 
the  court  before  whom  the  indict- 
ment was  found,  was  holden,  on 
production  of  the  said  commission 
and  the  minutes  taken  by  the  clerk 
in  court.    And  also  the  caption  of 
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the  indictment  was  amended  hj  in- 
•erting  the  names  of  tlie  grand  ja- 
tors.  B.  V.  McinsouL'  4  JSast, 
175,  ru 

9SL  Also  the  entry  roll  i*  the  treasu- 
ryj  and  the  record  of  nisiprMs^  in 
tlie  same  cause,  were  amended,  as 
to  the  caption  of  the  indictment,  by 
making  it  agree  with  the  amended 
captioUr    4>  East,  176,  ru 

33.  Uut  the  amendment  of  the  roU  by 
inserting  tJie  names  of  Hit  grand  ju" 
TOTS  is  unnecessary,  the  practice  of 
the  Crown  Ofiice  warranting  the  o- 
mission  of  their  names.  Per  Bvller 
J.    M.  V.  Jiyktt.    ^  East  J 176,  n. 

84.  Order  to  amend  writs  of  fieri  fa- 
das  on  a  judgment  and  declaration 
thereon,  con^rmably  to  the  judg- 
ment roil.  Braswell  y.Jeco.  9  Easty 
316. 

35.  In  trespass,  mtare  cUmsum  fregit, 
commenced  before  a  justice  of  the 
peace,  and  carried  to  the  common 
pleas  on  the  defendant's  pleading 
title  in  himself,  the  plaintift*  had 
leave  to  amend  his  declaration,  by 
alledging  any  other  toris  in  the 
same  close,  or  by  giving  a  mpre  ac- 
cnrate  description  or  the  dose. 
Cummings  v.  Bawson,  7  Mass* 
440. 

S6.  A  declaration  was  allowed  to  be 
mended,  by  increasing  the  amount 
of  damages  laid  in  the  conclusion  of 
tlie  declaration,  on  payment  of 
eosts.  Bvgart  t.  M'Dormld,  2 
Johns.  Cod.  219. 

^7.  A  declaration  inay  be  amended, 
after  a  plea  in  abatement,  but  not 
by  adding  the  name  of  another  de- 
fendant, against  whom  a  separate 
suit  was  brought  for  the  same  de- 
mand. Shide  V.  Dads  and  another, 
2  Johns.  Cos.  336. 

38.  A  fieri  facias^  after  it  had  been 
returned  satisfied,  was  allowed  to 
be  amended*  Fhelps  t.  Ball,  1 
Johns,  Cos.  31. 

311.  A  Vrit  tested  on  the  12th  Mayj 
1S06,  and  returnable  the  17th  May 
mxtf  is  a  nullity,  and  cannot  be  a- 
mended.  Btam  v.  Thomas  S[  King, 
2  Johns,  Bep,  190. 


40.  A  case  was  allowed  to  be  omeal- 
ed^  on  the  affidavit  of  the  onuBaini 
of  a  tsjtiy  through  the  mi.'itake  of 
counseL  ¥ooi  am  Idtdifield  ¥  Cst* 
tm  and  Mers.    2  Johns.  Bep,  481. 

44.  A  CO.  so.  on  which  the  detendant 
bad  been  taken,  was  allowed  to  be 
amemied,  by  adding  the  testatum 
elause.  JH^Intyre  v.  Bowan*  3 
Johns*  Bep.  144. 

42.  A  declaration  in  covenaiit  was  a- 
mended,  by  adding  a  new  count  on 
another  covenant  in  tlie  same  deed, 
HarrisV,  Wadsworth,  3  Johns,  Bep. 

2SfJ, 

43.  Where  %,  fieri  Sodas,  after  it  had 
been  levied,  was  burnt  by  accident, 
the  court  order  a  nexg  fieri  fadas  to 
be  made  out,  mmc  pro  tvaic,  and  de- 
livered to  the  sheriff.  White  v« 
Lovejoy,    3  Johns,  Bep,  4^. 

44.  A  void  writ  cannot  be  amended. 
•     Buck  v.  Barnard,     4  Johns.  Bep, 

309. 

45.  A  judgment  was  givai  for  5,441 
dollars  and  36  cents,  and  the  ca,  sa. 
issued  thereon,  was  for  0,441  and 
87  cents  ;  in  an  action  against  the 
sheriff  for  an  escape,  it  was  held 
that  the  execution  might  be  amend- 
ed.  Bissel  V.  Kip,  9  Johns,  Bep.  89. 

46.  The  return  of  shiest, fi^ftu  was  al- 
lowed to  be  amended,  on  payment  of 
costs.  Boss  V.  Bogers.  5  Johns, 
Bep,  163. 

47.  A  writ  made  returnable  ^  before 
us,"  &e.  is  voidable  only,  and  may 
be  amended.  Jlorrell  v.  Waggoner, 
5  Johns,  Bep,  233. 

48.  A  scufa,  was  amended  by  the  re- 
cord, substituting  September  term, 
1782,  for  December  term.  1  DaUaSy 
133. 

49.  The  teste  and  return  of  an  aHas 
venditioni  amended  by  the  attor- 
ney's precept  on  which  it  issued.  1 
DttUaSy  197. 

50.  After  report,  the  rule  of  reference 
was  amended  by  the  agreement  fil- 

.  ed,  so  as  to  insert  the  name  of  Lew' 
iSy  instead  of  Leds,    1  Dallas,  379. 

51.  Amendment  of  the  declaration  in 
ejectment,  by  enlarging  the  demise. 
2  UaUaSf  97. 
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MB,  ABMndmeirt  id  an  aetien  qtd  temu 

63.  AmenAoKit  in  an  cneetHieBt  by  ai- 
teiing  tke  date  of  ibe  demise*    2 

6f.  AmeBdmtnt  of  a  bill  in  equity 

albrplea  of  the  statute  of  limita- 

tJoiS)  by  fitadng,  that  the  frauds 

c&amdy  eame  to  the  eomplainant's 

kaomedge  within  six   yean.      2 

Ukdlas,  3Mf,  5. 

».  Where  allowed.    4  Dallas^  12,  id, 

25,267. 

ID.  InJudgmenis* 

1.  The  reeeid  of  a  judgment  may  be 
amended  bj  the  ju^ment  paper. 

^  Whether  the  entry  of  the  war- 
rants of  attorney  on  the  plea  roll 
win  warrant  the  eoart  in  amending 
a  judgment  by  stating  that  the  par- 
ties appeared  by  attorney.  Parsons 
v.  GUI.  2  L.  Ma^nu  890.  igtaOr. 
60. 

2.  y  erdiei  may  be  amended  by  notes 

of  the  clerk  of  assize  in  cifil  eases, 

not  in  eriminal.     The Kmgv.  KuA. 

tSonc.^7.    i8alk.38.    Jlie  aatne 

painty  BokPs  case. 

3.  When  Uiere  has  been  a  general 
verdiet  and  entire  damages  on  sey- 
eral  eoonts,  some  of  whieh  are  bad, 
and  evidence  was  only  given  that 
applied  to  tlie  good  counts,  the  ver- 
dict may  be  amended  by  the  judge's 
notes,  and  entered  for  the  plaintiff 
only  on  the  good  counts.  Eddowes 
y.HojUcins.  2DouglaSjZ7e.  Tay- 
lor V.  fVkUe.     2  Douglas^  746. 

4.  The  jndgntent  was,  that  the  plain- 
tiff sAoiiM  recover,  instead  of  do  re- 
cover. And  after  error  the  court 
amended  it  as  the  misprison  of  the 
eleik.  EUkty  v.  Bmmm^iam.  2 
8tr.  1132. 

0.  Judgment  against  an  executor  ie 
bonis  propriisj  amended.  Short  y. 
Cqghif  executor  of  Coffin.     9  Burr. 

2780. 
6.  Upon  an  indictment  if  the  defend- 
ant's derk  in  eourt  makes  out  the 
tdsi  prhts  roll,  any  variance  he  may 
mike  from  the  plea  roll,  shall  after 


.  a  special  verdiet  to  give  the  defend- 
ant the  benefit  ofthevarianecy  be 
amended.     No   judgment  can  be 

given  im  a  verdiet  whieh  leaves  on- 
eeided  any  part  of  the  matter  pat 
in  issue.  Jf  a  special  verdiet  upon 
an  indictment  &r  three  offences, 
finds  facts  whieh  prove  the  defend- 
ant guilty  of  two,  and  refers  to  the 
court  whether  he  is  gmlty  of  the  of- 
fences in  the  indietment,  it  shall  \m 
considered  as  findine  him  guilty  of 
the  two,  and  not  guilty  of  the  otner. 
The  King  v.  sSxfes.  2L.Bayvu 
±5±8.    8.  C  8tr.  848. 

7.  In  trespass  it  was  moved  in  arrest 
of  judgment,  that  the  declaration 
was  with  a  quod  cum  $  but  the 
plaintiff  filing  a  right  bill,  the  oonrt 
amended  the  decilu*ation  by  it, 
though,  for  want  of  thinking  of  this 
before,  many  judgments  had  been 
arrested.  Mmhal  y.  Biggs.  2 
Str.  1162. 

8.  Trespass  for  an  assault  and  bat- 
tery ;  the  defendant  pleaded  son  as- 
sam  demesne  $  the  plaintiff  rq^liea, 
de  son  tort  demesne  absque  toH  causa 
and  de  hoc  ponit  se  super  patriam 
and  prasdict.  Edumrdus^  (which  waa 
the  plaintiff's  name)  stiniliter^  when 
it  should  have  been  the  defendant's 
name  ;  the  original,  the  issue,  and 
the  nisi  prins  roll  had  both  (his 
mistake,  but  the  plea  roll  was  ri^it. 
Adjudged  that  it  should  be  amend- 
ed* Greenwood  v.  Piggott.  8  SaOc. 
81. 

9.  ^  Shall  recover,"  amended  to  ^  do 
recover."  Slieery.  Thompson.  2 
Str.  1106. 

10.  The  defendants  named  in  a  judg- 
ment on  a  warrant  of  attorney  not 
amendable  if  wrons*  inserted.  Sale 
y.  Cromptan.  1  ffils.  61.  2  Sir. 
1209. 

11.  ^.  Whether  the  eourt  can  amend 
a  judgment  after  the  term  in  which 
it  was  entered,  by  filling  up  a  blank 
whieh  had  been  left  for  the  qnan- 
tnm  of  the  costs.  Wentwanh  v. 
Condtem  Stafford.     1  L.  Bayuumdj 

68. 

Incertainty  of  a  judgment  as  to  the 
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term  in  ejeeiment  amendable.  .  £a- 
dy  Cass  v.  Title.    2  8tr.  682. 

±2.  In  the  ease  of  executors,  if  the 
elerk  enter  judsment  de  bonis  pro* 
priisj  instead  of  debonis  testatoris^ 
and  error  is  brought,  this  court  will 
order  the  entry  to  be  amended,  even 
if  the  record  is  sent  back  from  the 
Exchequer  Chamber.  Oreen  v. 
Bennet,    i  Tsnn  Rep.  783. 

18.  Where  an  executor  pleads  plene 
adnUnistravit,  and  the  plaintiff  does 
Aot  take  issue  on  it,  but  takes  a 
judgment  of  assets  quando  accide' 
rint;  if  the  executor  receive  assets 
between  the  time  of  the  plaintifiPs 
suing  out  the  writ  and  the  judgment, 
in  a  scire  facias  on  such  judgment, 
the  court  will  permit  the  plaintiff 
to  amend  his  judgment  as  to  tlie 
time,  by  making  it  a  judgment  as  of 
that  term  when  he  could  at  the 
soonest  haVe  entered  it  up ;  unless 
the  defendant  can  shew  that  in  point 
of  fact  some  injustice  will  be  done 
by  it  in  the  particular  case.  Ma* 
ra  V.  Qutn.    6  Term  Hep,  1. 

1*.  Where  the  defendant  in  replevin 
made  cognizance  for  rent  in  arrear, 
and  the  jury  found  a  verdict  for  him, 
and  damages  to  the  amount  of  the 
rent  claimed  in  his  cognizance, 
withmit  finding  eitkei*  the  amount  of 
the  rent  in  arrear ,  or  the  value  oftfie 
vatUe  distrained^  and  the  judgment 
was  entered  for  the  damages  assess- 
ed, tlie  court  permitted  the  defend- 
ant to  amend  his  judgment,  and  to 
enter  a  judgment  pro  retorno  hahen- 
doy  after  a  ivrit  of  error  brought. 
Bees  v.  Morgan,    8  Term  Bep,  349. 

.  IV.  In  inteniiediate  Proceedings, 

1.  Amendment  after  special  demur- 
rer.   Bishop  V.  Staeeu,    2  8tr,  954. 

2^  Amendment  by  striking  out  prm* 
dieti  defendentes  similiter,  after  the 
cause  was  in  the  paper,  if  the  plain- 
tiff avers  the  similiter,  hXid  he  de- 
murs without  striking  it  out ;  and 
the  demurrer  book  is  made  up  with 
it  in,  the  court  will  let  it  be  struck 
out  after  the  demurrer  has  been  ar* 


gued.  Stephens  v.  The  Mmicaptors 
ofHtdson.  2  L,  Baymond,  ±137, 
8.  Information  for  a  misdemeaner  a« 
meuded  the  day  before  trial,  by  a 
single  judge  at  chambers,  on  hear* 
ing  both  sides,  but  without  consent 
on  the  part  of  the  defendant  Bex 
V.  Wilkes,  Esq.    4  Burr,  2527, 

4.  Information  in  nature  of  a  quo 
wammto  amended  on  motion  after 
demurrer,  and  on  affidavit  of  the 
mistake.  The  King  v.  EUames,  2 
8tr,  976. 

5.  Information  amended  without  costs 
after  issue  joined.  The  King  v- 
Charleswortn,    2  Str,  871. 

6.  The  court  refused  to  quash  an  in* 
formation  upon  motion  which  had 
been  exhibited  by  rule  of  court,  say- 
ing that  such  informations  were  a- 
mendable.  The  King  y,  JVlorem. 
1  Str,  185. 

7.  An  information  was  laid  for  an. 
assault  in  Middlesex,  and  the  court 
refused  to  amend  it  by  laving  it  in 
London.  The  King  v.  Clendon,  0 
Str,  911. 

8.  Amendment  of  information  with- 
out costs.    Anonynums,    i  SaUc.  50. 

9.  The  title  of  the  declaration  made 
agreeable  to  the  truth  of  the  fact^ 
so  as  to  let  in  defendant  to  plead  in 
abatement.  WiOces,  Esq,  v.  The 
Earl  of  Halifax.     2  Wils,  25G. 

10.  Declaration  in  a  qui  tarn  action  a- 
mended.    Jtnon.    1  fVils.  25e. 

11.  Declaration  in  qiuxre  impedit  a- 
mended  on  motion.  Beppington  JBlar- 
or  V.  The  Guardians  am  Governors 
of  Tamworth  School.     2  JVils.  118. 

±2,  Declaration  in  ejectment  not  a- 
mendable.  Goodtiue  v.  Meymatt,  2 
Str,  1211. 

18.  Declaration  in  trover  amended  by 
inserting  the  name  of  one  of  sever- 
al defendants  after  error  assigned 
for  that  defect,  all  having  pleaded, 
evidence  having  been  given  against 
all,  and  all  having  been  found  g^uil- 
tv.  Smith  V.  fuller  and  14  other 
defendants,    1  L,  Baymond,  lie. 

14.  When  a  declaration  is  in  parch* 
ment,  court  can  mend  no  farther 
than  is  allowable  by  statutes  of  a« 
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iHenduieTitg)  ftr  it  is  then  a  record ; 

bot  othemve^  while  it  is  iii  paper, 

as  not  wiUdn  statutes.    Aumymofus. 

1  SaOc  *7. 
15.  Deelaratioii  in  a  ^  tarn  action  for 

QSOJT  amended  in  altering  the  date 

of  the  note,  all  being  in  paper. 

Bottfidd  (fid  torn  ^c.  t.  MUner.     2 

Butt.  1098. 
it.  The  title  of  baronet  is  a  title  of 
dignity.  In  suit  by  bill  no  amend-" 
ment  can  be  made  in  the  bill  as  to 
the  name  of  the  defendant  after  he 
has  pleaded  a  misnomer  in  abate- 
ment, unless  the  amendment  is  war^ 
ranted  by  the  process  npon  which 
he  was  brought  into  court.  Lapiere 
Y.  Qernudn,  %  L,  Smfmtmd,  859. 
3  Salkddj  2S5.  1  SaUcdd,  SO. 
17.  The  eoort  will  gii^e  leave  to  file 
a  new  bill  to  amend  by.  Bussel  y. 
MarHrty  Russd  v.  Thorpe.    1  iSlfn 

083. 
IS.  The  memorandam  of  a  bUl  cannot 
be  amended  after  a  plea  in  abaie^ 
ment  respondeas  ouslter  and  demur- 
rer.    Burgess  v.  Periam.    1 L*  Ray- 

19.  Amendment  after  issue  joined  in 
assumpsit  laid  to  testator,  amended 
to  executors.  Tfie  execvlar^  of  the 
Duke  of  MarUnrougk  r.  ffidmore* 
2  Strange^  890. 

30.  In  ejeetment  the  court  will  amend 
the  nisi  prius  roll  by  inserting*  the 
name  of  one  of  several  defendants. 
l%te  V.  Episcopum  Worcester,  1 
L.  Uaymond^  94. 

And  the  judge  who  tried  the  cause,  if 
all  the  defendants  appeared  upon 
the  trial,  will  amend  the  postea. 
Ibid.    . 

21.  Writ  of  inquirr  amended.  Hughes 
V.  Alvarez,     2  Str,  684. 

22.  A  joint  judgment  as^ainst  a  bail, 
upon  several  scire  facias%  is  erro- 
neons.  And  after  the  term  in  which 
it  is  entered  not  amendable.  VU- 
lar^  V.  Parry  and  Moor,  l  i.  Ray- 
mondy  182,  547. 

23.  The  term  in  ejectment  bein^  near 
expiring,  it  was  amended,  without 
any  consent,  from  five  viars  to  ten 

11 


years.  Oates  v.  Shepherd.  2  8tri 
±272. 
24f.  In  formedon  the  plaintiff  had  leave 
to  amend  all  his  proceedings  on  pay- 
ment of  costs,  and  costs  of  an  ejects 
ment.  Scott  v.  Perr^.  3  Wils.  207. 
2  Black.  758. 

25.  Plea  to  indictment  of  murder  a- 
mended  after  replication,  and  before 
entry  upon  the  roll.  The  King  v. 
Knawles.  1  SaUc.  47.  1  L.Iiay^ 
iiumdy  10. 

26.  The  conclusion  of  a  special  ver^* 
diet  may  be  amended  uter  argu- 
ment,  without  costs. 

Anv  bond  from  which  the  intent  of 
the  parties  can  be  collected,  is  good, 
notwithstanding  the  most  gross  in- 
correctness in  the  language. 

A  deed  with  an  impossible  date  may 
be  stated  to  j^ave  been  made  at  any 
time. 

And  no  olyection  can  be  taken  to  an 
allegation  that  the  date  thereof  is 
on  a  particular  day ;  for  the  date 
shall  be  intended  ib  mean  the  de- 
livery. Cromwell  v.  Qrmnsden.  1 
L.  Bikjrmoindy  335.    2  SaUc.  46^. 

£7.  Replication  amended  after  verdict, 
by  inserting  the  similiter  instead  of 
&t.    Sauerv.  Pocock.    Cowp.4fit7. 

28.  An  inrormation  filed  by  the  attor- 
nev  general  against  an  East  India 
delinquent,  under  24  Q.  3.  c.  25. 
and  26  G.  3.  c.  57.  to  which  the  de- 
fendant demurs,  may  be  amended 
in  B.  R.  upon  the  motion  of  the  at- 
torney ^generali  R.  v.  Holland.  4 
Term  Rep.  457. 

29.  Ameuoments  upon  informations 
are  now  so  much  a  matter  of  course, 
that  they  are  made  on  an  applica- 
tion to  a  judge  at  chambers.  4 
Tsrm  Rep.  458. 

30.  The  court  will  not  amend  a  tnon- 
damus  after  a  return  has  been  made 
to  it  R.  y.  The  Miyarj^c.  of  Staf- 
ford.   4  Term  Rep.  689. 

31.  In  certain  cases  the  court  will  per* 
mit  an  amendment  to  be  made  in  a* 
notice  at  the  bottom  of  a  declaration 
in  ejectment.  Doe  d,  Bass  v.  Roe. 
7  Term  Bep.  460. 
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26.  Wliere  a  geoeral  verdiet  was  giv* 
en  on  two  counts,  one  of  which  was 
bad,  and  it  appeared  by  the  jodges 
notes,  that  the  jury  calculated  the 
damages,  on  evidence  applicable  to 
the  good  count  only ;  the  court  (of 
C  P.)  amended  the  verdict,  by  enter- 
ing it  on  that  count,  though  evidence 
was  given  applicable  to  the  bad 
eount  also,  n'illiauis  v.  Breedon. 
1  Bos.  S^  FtM.  329. 

27.  Where  a  verdict  is  given  for  a 

greater  sum  than  the  amount  of  the 
amages  laid  in  the  declaration,  and 
for  that  cause  a  writ  of  error  is 
brought,  the  court  will  permit  the 
plaintifi*  to  enter  a  rendUitur  of  the 
excess  above  the  sum  laid  in  the 
{declaration,  on  payment  of  the  costs 
of  the  writ  of  error,  Pickwood  v. 
Wright  '  i  H.  Black.  643. 

SH,  The  posted  may  be  amended  by 
the  judge's  notes  at  any  time,  even 
after  final  judgment  and  writ  of  er- 
ror brought.  Doe  d.  Church  v.  Per- 
kins,    d  TertttBep.  74f9. 

^.  The  court  will  give  leave  to  a- 
mend  a  record  l^  inserting  a  special 
memorandum  of  the  day  when  the 
plaintiff's  bill  was  filed  after  a  writ 
of  error  brought,  but  no  such  alter- 
ation can  be  made  without  leave  o^T 
the  court,  though  by  consent  of  the 
Other  party.  Uickvnsm  v.  Flaisted. 
7  Term  ^.4^4. 

|0.  Where  in. a  plea  by  an  execntof! 
of  a  former  juogm^nt  Vecoyered,  by 
mistake  a  less  sum  is  statea  than  the 
ludgmeut  was  really  for,  if  it  clear- 
ly appear  that  a  greater  sum  was 
recovered,  the  court  will  permit  the 
defendant  to  amend  the  record  by 
inserting  the  real  sum  in  the  plea, 
though  the  application  be  not  made 
'  for  the  amendmept  till  a  considera- 
ble time  [ex.  gr.  near  three  years,) 
after  the  record  has  been  mauie  up : 
but  in  such  case  they  will  allow  the 
plaint ift' to  reply  jper/ratu/etii.  J^^cutt 
V.  Woodward  {^ecuMx.)  1  JJ. 
Black.  S28. 

SI.  The  court  (ofC.  P.)  wiU  not  grant 
leave  to  amend  a  recovery  on  affi- 
davit only :  it  must  appear  on  the 


U»t  of  the  deed,  tp  lead  the  uses 
that  there  is  siiflieient  ground  for 
an  amendment  Fearson  D.  Fear* 
t(mT.i^Broughm\.  i.K Black. 
73. 

22,  That  court  will  give  leave  to  a- 
mend  (by  the  deed  to  lead  the  uses) 
a  mistake  in  the  writ  of  entnr  in  a 
recovery.  Cross  D.  Grey  F.  4* 
Fead^aLY.  l  Bos.  ^  Full  i^7. 

83.  The  court  amended  a  reeoveiy 
by  inserting  a  new  parish  in  the  writ 
of  entry,  upon  an  affidavit  of  the 
original  intent  of  the  parties  to  in- 
clude all  their  property  fiithin  the 
eounty,  and  of  the  assent  of  all  per- 
sons interested  at  the  time  of  the 
amendment  Wheeler  D.  HiU  T. 
'SfHeseUine^(d.y.  2 Bos. S[ Full. 
060. 

S4f.  A  writ  and  the  subsequent  pro- 
ceedings in  a  recovery,  were  amend- 
ed by  inserting  the  words,  ^  all  and 
all  manner  of  tithes  whatsoever 
yearly  arising  &e.  from  and  out  of 
the  said  premises,"  on  an  affidavit, 
setting  out  the  vouchee's  title  to  the 
tithes,  and  stating  his  intention  to 
have  passed  all  his  interest  in  the 
premises, the  word  ^^hereditaments'' 
being  cpntfdned  in  the  deed  to  lead 
the  uses.  Bowse  D.  Uoyd  T.  j' 
Beeve  V.    2  Bos.  8[  FulL  578. 

35.  On  the  23d  Junej  ±2  G.  3.  a  recov- 
ery suffered  on  the  2d  October y  ii 
O.  1.  of  the  manor  or  deanery  of 
Cliester  le  Street^  with  its  members 
and  appurtenances,  80  messuages, 
&Ct  and  400  acres  of  moor,  was  a- 
mended  by  inserting,  in  the  writ  of 
entry  and  subsequent  proceedings, 
after  the  words  ^^  quadniginta  aeras 
morse,"  the  words  ''  ac  etiam  advo- 
cationem,  presentationem,  donation- 
em,  nominationem,  liberam  disposi- 
f  ionem,  et  jus  patronatos  ecclesise 
de  Chester  le  street,  ae  etiam  ad* 
vocationem,  &c.  de  curatione  de 
Chester  le  Street,"  the  word  "  her- 
editaments" being  contained  in  the 
deed  to  lead  the  uses,  and  the  in- 
tention to  pass  the  advowson  with 
the  rest  of  the  premises  appearing, 
although  the  amendment  was  con- 
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tested.  MtbaJt  r.  Jo&ffi'y  court  of 
pleas  at  IkftoRy  sad  Jtoe^  12  Ir.  3. 
2 Bos.  fjnUL  B80,n, 

36.  The  eonrt  refused  to  amend  a  fine 
passecf  two  yean  baek,  by  alter- 
tag  the  suinames  of  the  deforeiantSy 
tboogii  it  was  sworn  that  a  wrou|* 
same  had  been  inserted  by  mistake. 
£x  parte  Motley  et  Ux.    2  £o$.  & 

37.  If  one  of  the  deeds  to  lead 
the  uses  of  a  fine,  viz.  the  lease^ 
eontain  the  word  "  tithes/'  but  the 
other  deed,t-tz.  the  release,  emit  that 
word,  the  eourt  will  not  amend  the 
writ  of  entry  by  inserting  the  word, 
"  tithes,'^  thoi^h  the  release  has 
the  wordsy  ^'and  also  all  houses, 
ways,  &c.  hereditaments  and  appur* 
tenanees   whatsoever,  to  the  said 
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messuages,  lands,  &c.  belonnng,  or 
in  any  way  appertaining.'^  rhtliips 
▼.  Janes,    a  Bos.  ^  PuU.  862. 


as.  Where  a  general  Terdiet  had  been 
foQud  at  a  previous  term,  upon  a  de- 
elaration  eontaining  several  counts, 
one  of  which  was  bad ;  the  plaintiff 
was  permtted,  before  judgment,  to 
amend  the  verdiet,  so  as  to  take  it 
UDon  sueh  counts  only  as  were  good ; 
all  the  eounts  being  for  the  same 
cause  of  action,  and  so  certified  by 
the  jadge  who  sat  at  the  trial. 
Bamardv.  WkUing  et.  al.    7  Mass. 

39.  On  error  coram  votds,  an  amend- 
ment of  the  record  was  allowed  by 
entering  a  suggestion  of  the  death 
of  one  of  the  defendants,  pending 
tte  original  action.  HamxUon  v. 
Bskmlh.    1  Johns.  Cos.  20. 

40.  After  a  writ  of  eiror  brought,  the 
defendant  in  error  was  allowed  to  a- 
mend  the  record,  by  su^esting  the 
death  of  one  of  the  defendants  be- 
low, before  the  interlocutory  judg- 
ajent.  Dumand  v.  Carpenter.  2 
Johns.  Sep.  184. 

**:  A^'*"*^*'o"™®^^o'error8,  and 
joinder  in  the  court  for.the  correc- 
tion of  errors,  this  court,  on  motion, 
^ill  amend  the  original  record,  in 
matters  of  form ;  for  the  original 
record   remains   in    the    supreme 


court,  the  transcript  only  being  sent 
up  with  the  writ  of  error.  2iU(d' 
son  T.   Cheetham.     a  Jofms.  Mep. 

42.  A  judgn^nt  had  been  entered  up, 
upon  a  warrant  of  attorney,  and  the 
same  was  regularly  signed  and 
docketed,  but  by  negligence  of  the 
attorney,  the  plea  of  the  defendant 
was  not  signed  by  him,  nor  \vas 
the  name  of  tlie  defendant's  attor* 
ney  inserted  in  the  record.  The 
plaintiff  was  allowed  to  amend  the 
record,  nunc  pro  tunc,  by  inserting 
the  name  of  the  defendant's  attor- 
ney, though  a  subsequent  judgment 
had  been  entered  up  against  the  de- 
fendant, on  which  a  preference  was 
claimed.  Close  v.  Gillespey.  3 
Johns.  Bep.  526. 

43.  After  error  brought,  the  court  al- 
lowed the  plaintiff  to  enter  a  remit- 
tetur  of  surplus  damages,  beyond 
1^'hat  was  laid  in  the  declaration. 
^DallaSj  1S4. 


AMERCEMENT. 

1.  Amercement  may  be  general, 
quod  sit  in  misericordia,  and  assev-r 
ered  to  a  certain  sum.  Brook  v. 
Hulster.    1  Salic.  56. 

2.  Defendant  may  be  amerced  <twice 
in  the  same  action,  where  there  are 
two  final  independent  judgments. 
Lord  Gerrard  v.  Lady  Gerrard.  i 
Salic.  54.    1  L.  Raym.  72. 

3.  Any  amercement  of  a  freeholder 
must  be  affected  by  freeholders  of 
the  manor,  or  debt  will  not  lie  for 
it.  •  Baldwin  v.  Tudge.     2  Wilsmy 

20. 

4.  Where  a  nolle  prosequi  is  entered 
the  plaintiff  need  not  be  amerced. 
Bavies  v.  Hoyle.    1  Str.  574. 

5.  No  judgment  entered  pro  fine  in 
trespass  in  B.  R.  since  sUtnte  5  and 
6  William  3.  Lindsay  v.  Gerk.  1 
Salk.  54. 

6.  Issues  never  estreated  by  special 
rule,  unless  in  extraordinary  cases. 
The  King  v.  The  Mayor  of  Hert- 
ford.   1  Salk.  65. 
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y.  Estreato  discharged  upon  motion 
in  the  Exeheqner.    Eyres  v.  8mUh. 

6*  Avowry  for  an  amereement  in  re- 
plevin ill,  because  the  amercement 
was  by  the  jury  and  not  by  the 
Court.  Stevens  v.  Haughtaru  2 
8tr.  S%7.  (See  TVood  v.  Lovattj  6 
Term  Rep.  511.) 

Ancient  Demesne  and  Offie^. 

1.  Tenants  in  ancient  demesne  are 
free  as  to  their  persons,  but  not  as 
to  their  estates.  Ancient  demesne 
is  the  land  under  the  title  de  Terra 
Regis  in  Domeday  Book,  and  no 
other.  By  recovery  at  common  law 
it  becomes  firank  fee.  Httkt  v. 
Bum.    1  SaUc.  57.    3  Salk.  84. 

2.  Ancient  demesne  is  no  plea 
in  ejectment  for  copyhold  lauds. 
Copyhold  lands  are  parcel  of 
a  manor;  freehold  lands  are 
held  lit  de  iuanerio.  Writ  of  right 
lies  not  of  copyhold.  Brittle  v. 
Bade,  l  SaUc.  185.  1  L.  Raym. . 
43. 

3.  In  ejectment  plea  of  ancient  de- 
mesne was  allowed  to  be  well,  with- 
out an  affidavit  to  verify  the  fact, 
and  such  plea  had  been  before  al- 
lowed to  be  good  in  Earl  Caninges^ 
hjPs  casew  Goodright  v.  ShuffiU.  2 
L.  Rarpn.  1418.     Bed  Qu. 

4.  Ancient  demesne  may  be  pleaded 
in  ejectment,  by  leave  of  the  court, 
and .  upon  a  proper  affidavit. 
Where  the  lands  are  holden  of  a 
manor,  the  affidavit  should  state 
that  the  manor  is  holden  in  ancient 
demesne.  Doe  ex  dinnss.  Rust  v. 
Roe.    2  Burr.  1046. 

5.  If  manor  is  ancient  demesne  lauds  i 
held  of  the  manor,  impleadable  in 
the  Lords'  court  only ;  parcel  in 
the  King's  court  and  not  the  Lords'. 
Baker  v.  Wick.  1  Salk.  56.  3 
Salk.  34. 

6.  The  plaintiff  in  her  replication 
pleaded  ancient  demesne,  and  need- 
ed not  set  forth  that  title.  Savery 
T.  Smith.    B  Salk.  3G. 

y*  Bishops  may  grant  ancient  offices 
with  the  ancient  fees,  as  they  have 
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been  usually  granted  before  or  sinee. 
Sir  John  TreUatmeyy  BarL  v.  Bish- 
op of  WinchesUr.    1  Burr.  aie. 
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General  Rules  as  to. 
I.  ConsaderatUmofs   what  shall  be 

good. 
n.  Deeds  granting  ;    inwhat  cases 
void. 

III.  Forfeiture  of. 

IV.  Registry  $  what  annuities  mi^ 
be  reguteredj  and  when, 

Y.  Memorial  for  registering;   Be- 

quisitesof. 
YL  Melief;   mode  of  granting  by  the 
Courts. 

General  Rules  as  to. 

1.  The  King  cannot  grant  an  annu- 
ity.   Anonymous.    1  Salk.  58. 

2.  If  one  covenants  to  pay  an  annui- 
ty to  J.  S.  the  covenanter  shall  not 
deduct  for  taxes,  for  the  charge  is 
on  the  person  of  the  covenantor, 
and  not  on  the  laud.  So,  if  IT. 
having  a  term  for  years,  devises  an 
annuity  to  J.  S.  and  his  heirs,  there 
can  be  no  deduction  for  taxes  for 
the  term  for  years  is  no  otherwise 
chargeable  with  it  than,  as  it  is 
part  of  the  personal  estate,  for  it 
cannot  be  said  to  issue  out  of  the 
term,  when  in  point  of  duration  it 
may  continue  much  longer ;  so  if 
H.  grants  an  annuity  to  J.  S.  and  af- 
terwards secures  it  out  of  a  real  es- 
tate, there  shall  be  no  deduction  for 
taxes  ;  for  the  subsequent  seeiurity 
cannot  lessen  the  effect  of  his  for- 

I  mer  grant,  which  in  its  creation 
was  tax-free.  Robinson  v.  Stephens. 
In  Chane.    2  Salk.  616. 

8.  Annuity  granted  out  of  lands  ly- 
ing in  Middlesex :  Jl.  hath  notice 
or  this  grant,  and  then  purchases 
the  inheritance  of  the  lands  ;  tho 
grantee  shall  have  his  annuity  a- 
gainst  •^.  though  his  grant  was  not 
registered.  Cheval  v.  Mckols.  Ex- 
cheater.    1  Sir.  664. 
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4ir   Van  amnuir  is  secured  bj  abond 
and  alaolij  a  deed  of  covenant, 
thou^  tbe  btmd  has  been  forfeited 
prior  to  the  dischaige  of  the  grant- 
or BBiIer  an  ingolvent  act,  he  shall 
be  hMhle  to  an  aetion  on  the  eove- 
Butf  for  payments  accruing  alter 
the  disehai^.     Catterel  v.  Ihoke, 
i  Ihu^asj  97. 
But  erantors  of  annuities  dischaiged 
nnder  die  insolvent  act  of  18  6.  3, 
c  02,  are  protected  from  future 
payments  by  §  80,  of  that  act.  Ibid, 
ioo. 
6.    By  an  express  agreement,  the  ob- 
ligee of  an  annuity  bond  may  wave 
a  forfeiture  for  non-payment  on  the 
daj,  so  as  to  be  entitled  to  recover 
ftitare  payments,  although  the  obli- 
gor has  been  discharged  nnder  an 
insolvent  act,  between  the  time  of 
the     forfeiture,    and    the     action 
brought.    WAder  v.  Bamnster.    1 
lfoti^as,808. 
6.  A  devise  to  the  testator's  wife  of  an 
annuitv  ^  dwrins  her  undow-hood 
and  ^t^,"  was  held  to  cease  upon 
her  second  marriage,  by  the  testa- 
tor's intention  i   but  it  was  further 
held,  that  such  intention  being  in 
ierroreni  and  against  the  policy  of 
the  law,  as  in  restraint  of  marriage, 
it  eould  not  take  eflfect ;    and  that 
the  widow  was  entitled  to  her  an- 
nuity during  her  life,  notwithstand- 
ing her  second  marriase,  the  same 
not  being  expressly  devised  over, 
except  to  the  residuary  legatee,  who 
^'as  the  heir  at  law  to  the  testator. 
Parsoms  etux.  v.  WinsLaw.   6  Jdass, 
169. 

I  iknmitntUm  of  $    what   shall  he 

good. 

1.  Bank-notes  are  money  within  the 
annuity  act,  17  G.  3,  c.  26,  and  may 
be  described  as  such  in  the  memo- 
rial. fFrigkt  V.  Seed,  3  Term 
Brp,  55^  Cdfusms  v.  Tftomsem.  6 
Term,  Rep.  S35.  See  BmnbaU  v. 
Murray,  post  V. 

&  If  a  bond  and  warrant  of  attorney 
to  confess  a  judgm^t  be  given  to 


secure  an  annuity,  the  warrant  of 
attorney  need  not  express  the  con- 
sideration, if  the  bond  do.  Hodges 
V.  Money.    ^Term  Rep.  500. 

3.  "Where  1300^.  had  been  paid  for 
the  grant  of  an  annuity,  and  the  se- 
curities to  prevent  their  being  re- 
eistered  had  been  renewed,  from  20 
days  to  20  days,  and  then  600{. 
had  been  paid  for  the  grant  of  a 
further  annuity,  and  the  securities 
renewed  in  like  manner,  and  some- 
times after  a  longer  period  than  20 
days,  and  afterwaras  had  been  re- 
gistered ;  a  memorial  of  the  annui- 
ty, stating  the  consideration  to  be 
1800/.  was  deemed  valid.  Sum." 
mons  V.  Mortimer.  5  Term  Rep. 
189. 

4w  So  where  the  consideration  of  an 
annuity  was  stated  in  the  memorial 
to  be  640/.,  105/.  of  which  was  paid 
in  money  by  the  grantee  to  the 
grantors  at  'the  time,  and  the  re* 
maining  S35L  was  paid  by  the 
grantee  at  the  desire  of  the  grantors 
to  another  person,  to  redeem  a  for- 
mer annuity  granted  b^  them,  for 
which  onlv  480/.  was  paid,  this  was 
held  a  sufiiicient  consideration  with- 
in the  act.  Ex-parte  Fallon  and 
Wife.    5  Term  Rep.  283. 

0.  A  solicitor,  who  advances  his 
own  money  on  the  purchase  of  an 
annuity,  is  not  entitled  to  any  com- 
mission fee  :  and  if  any  part  of  the 
consideration  money  be  returned  to 
him  by  the  grantor,  as  a  chai^  for 
such  commission,  the  court  will  set 
aside  the  annuity  deeds.  Broom- 
hexid  V.  Evre.    5  Term  Rep.  597. 

6.  .  Money  lent  and  paid  at  different 
times,  for  the  education  and  ad- 
vancement of  the  defendant,  is  a 
good  consideration  under  s.  8  of  the 
act.  ICelfe  v.  JiiiUnrosse.  7  Term 
Rep.  55i. 

7.  Such  a  consideration  is  sufficient- 
ly expressed,  in  the  deeds  for  secur- 
ing the  annuity,  under  the  descrip- 
tion of  ^  monev  lent  and  advanced, 
and  also  paid,  laid  out,  and  expend- 
ed, to  and  for  the  maintenance,  ed- 
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ucatioD)  and  advaneement  in  the 
world,  of  the  defendant 

8.  The  annoity  act.  i7  O.  S^  e.  36, 
as  appears  from  the  whole  ponriew 
of  it,  is  confined,  throughout,  to  an* 
nuities  granted  upon  peeuniarr  con- 
sideration :  though  the  first  olajise, 
in  the  terms  of  it,  requires  a  memo- 
rial of  every  annuity  bond,  &e.  to 
be  inroUed.  It  is  not  enough,  there- 
fore, for  the  defendant  to  plead 
generally  to  an  action  on  a  bond 
conditioned  for  the  payment  of  an 
annuity,  the  consideration  whereof 
does  not  appear  upon  the  face  of 
the  bond,  or  condition  set  forth  up- 
on oyer,  that  it  was  sealed  and  de- 
livered ofEer  the  passii^  of  the  act, 
and  that  no  memalrial  of  it  was  in- 
rolled  ;  without  shewing  that  the 
consideration  was  pecuniarif  ^  but 
such  general  plea  is  bad  on  demur- 
rer, flont,  executrix  of  Homy  v. 
Horn  and  another.    7  Easiy  529. 

9.  Where  the  memorial  of  a  bond 
conditioned  to  secure  an  aimuity, 
recited  in  the  condition  on  indent- 
ure between  the  parties,  and  a  part 
of  the  same  assurance*  which  stat- 
ed die  annuity  to  be  eranted,  '^  for 
the  price  of  isooL  which  said  sum 
of  ISOOL  was  paid  by  the  grantee 
to  the  grantors  bv  lus  draft  on  R. 
and  Go.  his  bankers,  at  or  before 
the  sealing  and  delivery  of  the  said 
indenture  and  bond,"  and  the  me- 
morial of  the  said  indenture  stat- 
ed that  the  indenture  witness- 
ed that,  ^^  in  consideration  of 
1300^.  to  the  grantors  in  hand  paid 
by  the  grantee,  and  which  was  paid 
to  them  by  his  draft  on  R,  and  Co, 
his  bankers,  &c.  the  payment  and 
receipt  of  whjch  said  iSOOZ.  the 
grantors  did  thereby  aeknowlectee," 
the  annuity  was  granted  :  this  does 
suiHciently  import,  that  the  consid- 
eration money  was  actually  receiv- 
ed by  the  grantors,  through  the  me- 
dium of  the  draft,  before  tlie  execu- 
tion of  the  deeds  granting  the  an- 
nuity ;  so  as  to  dispense  with  the 
necessity  of  setting;  out  in  the  me- 
moriatl  the  particulars  of  such  draft 
with  the  time  of  paymeut.      O'- 


Callttghan    v.    higQbgv     9   EaAy 
180. 

n.   Deeds  granting;   in  what  casts 

void. 

1.  An  annuity  deed,  and  every  deed,. 
&c.  by  which  an  annuity  is  secured, 
is  absolutdy  isoidy  and  not  merely 
voidable,  if  the  memorial  be  not  re- 
gistered according  to  the  directions 
of  the  act  Crossley '  v.  drkumgfU. 
2  Term  Rep.  603  ;  and  a  creditor 
of  the  grantor  may  take  advantage 
of  it    &  Term  Rep.  Q. 

2.  If  several  deeds  be  given  to  se- 
cure an  annuity,  and  one  of  them 
be  not  properly  registered,  qnsere 
if  all  of  them  *be.not  void  by  the 
annuity  act  ?  Hart  v.  Lovelace.  6 
Term  Hep.  471.  See  Hopkins  v. 
WaJUry  4  Tenn  Rep.  4168,  that  a 
momorial  of  a  warrant  of  attorn^ 
must  be  remstered,  and  Lord  Ken-- 
yon^s  opinion  there.  But  see  ex- 
parte  Chester,  4  Tenn  Rep.  694,  past 
V,  VI,  and  1  Bos.  Sf  PuU.  66,  7u 

3.  If  the  memorial  of  a  deed  to  se- 
cure an  annuity  be  defective,  the 
whole  deed  is  void  to  all  intents, 
even  though  there  are^  other  parrs 
of  it  not  connected  with  the  annui^ 
ty.  Denn  d.  Dolnum  v.  Dolman.  5 
Tkrm  Rep.  641. 

4.  VHiere  a  person,  against  whom 
a  writ  of  ji  fa.  is  taken  out,  is  in 
possession  of  goods  under  a  deed. 
which  was  given  in  consideration 
of  an  antecedent  debt,  and  a  small 
annuity  payable  therrfrom,  the  sher- 
iff is  warranted  in  r^uming  nulla 
bona  if  the  memorial  of  the  annuity 
be  not  registered.  2  Term  Rep. 
608. 

5.  '^'The  memorial  stated  a  deed  poll, 
by  which  (after  reciting  ihatJi.  had 
formerly  granted  an  annuity  of  24L 
to  JB.,  who  had  assigned  to  C,  and 
that  Ji.  had  agreed  to  grant  a  fur- 
ther annuity  to  of  Tt  to  C.  for  42L) 
certain  tithes,  ^e.  were  assigned 
by  ^,  to  C.  /  and  also  a  bond  by  Ji>^ 
to  C.  in  400I ;  for  securing  ^  one 
annuity  of  81,/."  without  rderence 
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to  tiie  deed  imU  :  lieldlhat  the  eon« 
sidemtioQ  ivrthe  annuity  aeeured 
by  the  boad  should  hare  been  stat* 
^,  wndtkat  for  want  of  it  the  bond 
was  Toitf;    the  annuity  mentioned 
in  it  flot  appearing  to  be  the  same 
aaaaty  as  that  secured  by  the  deed 
fiL  Saunders  r*  HarMnge,  6  Term 
Bep.  9. 
0.   I^  it  be  aet  forth  in  the  memorial 
that  the  eonsideration  was  so  mueh 
in  money  paid,  when  the  real  con* 
sideration  was  part  in  money  and 
the  giving  up  oi  a  former  annuity^ 
the  eoart  will  set  aside  the  securi- 
ties.    FFosbum  v.  BircJu      3  Term 
Rep.  4f72. 
?.     So  if  part  of  the  eonsideration  be 
paid  over  by  the  grantee  to  a  third 
person,  with  the  consent    of  the 
grantor,  or  is  accounted  for  <o  the 
grantor  by  a  note  from  a  third  per- 
son, and  it  is  stated  in  the  memorial 
that  the  whole  eonsideration  was 
paid  in  money,  the  court  wiD  set  a- 
side  the  annuity  deeds.      Watts  t. 
MiUard.    8^  Term  Sep.  B^S. 
S.    It  is  DO  obfeetion  to  a  deed  secur- 
ing an  annuity,  that  it  assigns  the 
^salary  of  the  grantor  of  so  much 
per  oftn*"  without  saying  what  sala* 
ry  it  is.     5  Term  Sep.  098. 

m.  Forefatwreof. 

1.  JL  by  will  gave  an  annuity  to  A, 
directing  that  B.'s  receipt  only 
should  be  a  discharge  for  it,  that 
A  shonM  not  alienate,  and  that  if 
he  did,  it  should  cease  and  deter- 
mine ;  B.  became  a  bankrupt,  and 
his  eommissioners  assigned  the  an- 
nuity widi  his  other  dBfeets  to  the 
assignees  ;  it  was  held  that  the  im- 
nnity  ceased.  Dommett  v.  Bedford, 
6  Term  Uep.  684r< 

n\  Registry  ^   whai  amtmHes  must  he 
regiiieredj  and  token, 

i.  If  annuity  be  granted  in  consider- 
ation of  the  grantee's  giving  un  hi^ 
busiiiess  to  the  grantor,  it  neea  not 

13 


he  registered.     Crespigny  v.  Wit* 
tenoonu    4  Term  Rep.  790. 

2.  Those  annuities  only,  which  are. 
granted  in  eonsideration  of  ^nie- 
thing  paid,  need  be  registered.  4 
Term  Rep.  793. 

3.  An  annuity  granted  in  considera- 
tion of  the  grantee  resigning  his 
situation,  as  master  of  an  academy, 
in  favour  of  the  grantor,  need  not 
be  registered,  even  though  at  thft 
time  of  the  grant  the  grantee  aj^rcod 
to  assign  over  to  the  grantor  his 
household  furniture,  &e.  at  an  ap- 
praised value,  and  to  lend  a  sum  of 
money  to  the  grantor  to  be  repaid 
with  interest.  HuUon  v.  Lew'm.  5 
Term  Rep,  639. 

4.  An  annuity  secured  on  lands  in 
fee  of  equal  annual  value  need  not 
be  registered,  though  it  weft  also 
secured  upon  leasehold  property. 
Ex  parte  MiehelL    2  Eastn  137. 

0«  •&.  who  was  tenant  for  life,  with 
remainder  to  trustees,  &e:  remain- 
der to  his  first  and  other  sons  in 
tail,  remainder  to  himself  in  fee, 
suffered  a  recovery  with  B.  his  on- 
ly son,  and  declared  the  uses  to 
such  person,  and  for  such  estate, 
&c.  as  they  should  jointly  appoint ; 
they  jointly  granted  an  annuity,  and 
appointed  and  granted  the  lands  to 
d.  for  a  term  of  years  in  trust  for 
the  grantee :  held  that  this  ease 
came  within  the  exception  of  the 
act  Ehlsey  v.  Hales^  Baft.  7 
Term  Rep.  194. 

6<  The  8th  sect,  of  the  act,  which 
excepts  annuities  secured  by  the 
transfer  of  stock,  only  extends  to 
those  cases  where  an  actual  trans-' 
fer  of  the  stock  is  made  for  the  pur- 
pose of  securing  the  annuity.  S 
Term  Rep.  596. 

7.  Therefore,  if  A,  who  is  entitled 
for  life  to  the  dividends  in  certain 
stock  standing  in  the  names  of 
trustees,  grant  an  annuity  to  B.  pay- 
able out  of  the  dividends,  and  em- 
power those  trustees  to  pay  B,  the 
annuity  must  be  reajistererl.  ,  H'ld" 
son  V.  'Skinner.    6  7Vnii  Rep.  596. 

8.  An  annuity  granted  by  A.  to  ila' 
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and  which  was  regularly  registered, 
tvas  redeemed  by  virtue  of  a  clause 
bf  redemption  in  the  deed,  when 
the  deeds  were  delivered  up  to  the 
grantor  uncancelled  ;  and  ne,  and 
the  attorney  for  the  grantee  agreed, 
that  if  at  anv  future  time  the  for- 
mer  should  \i  is h  to  borrow  money 
on  the  same  terms,  those  deeds 
should  be  given  as  a  security :  on  a 
subsequent  application  by  the  grant- 
or, the  attorney  advanced  the  same 
money  on  having  the  same  deeds  de- 
livered to  him  5  but  becanse  this  re- 
grant  of  the  annuity  was  not  regis- 
tered, the  court  set  aside  the  annui* 
ty,  ?.nd  ordered  the  deeds  to  be  can- 
<$elled,  &c.  Hammond  v.  Foster,  0 
Term  llep,  685» 

9.  •^.  grants  an  annuity  to  J9.,  the 
whole  of  which  li.  assigns  to  C 
There  being  a  memorial  lenrolled  of 
all  the  original  securities  it  is  not 
necessary  that  there  should  be  also 
one  of  the  assignment.  Dixon  v. 
Birch.  2  H,  Black.  807,  and  Brom- 
ley  V.  Greatfiead.  2  U.  Black.  307, 

10.  The  first  section  of  the  act,  re- 
quiring the  deeds  to  be  enrolled 
within  20  davs  of  the  execution, 
occ.  means  520  days  exclusive  of  the 
day  of  exeeution.  5  Thnu  Rep. 
383. 

it.  Where  tenant  for  life  conveyed 
estates  to  trustees,  for  09  years,  if 
he  should  so  long-live,  in  *  trust  to 
raise  money  by  the  grant  of  annui- 
>tie8  for  his  life,  and  afbenvards  he 
and  the  tnistees  granted  an  annuity 
to.  one  by  deed,  reciting  the  former 
conveyance  to  the  trustees,  it  is  not 
necessary  by  the  annuity  act  17  G. 
S,  Cr  26,  to  inroli  a  memorial  of  the 
trust  deed,  it  not  being  "  a  deed,  in- 
strument, or  assurance  whereby  any 
annuity  is  granted,''  but  only  a  deed 
of  conveyance  to  those,  who  after- 
wards g(*anted  the  annuity,  and 
eonstituting  their  title  to  the  estate 
charged  therewith.  0''CaUaffhan  r. 
Ingilhy.  9  East.  135.  More  on 
same  subject.     Ibid, 


y.  MofMrialfoT  registering  ;   Mequi* 

sUesof. 

i.  The  memorial  must  be  set  forth 
precisely  die  manner  in  which  the 
consideration  money  was  paid. 
Kirbiuan  v.  Price.  1  H.  mack. 
809.     (See  aTzto,  1.) 

2.  If  the  consideration  of  an  annuity 
be  paid  in  promisory  notes,  they 
must  be  specifically  set  forth  in  the 
memoriaL  Rumbatl  v.  Murray.  3 
Term  Rep.  298* 

8«  So  if  paid  in  country  bank  notes. 
Morris  v.  Wall.  1  ^os.  8^  PtUL 
208.  (But  see  the  opinion  of  JS^fre, 
C  J.  and  ante^  1.) 

4  If  the  consideration  of  an  annuity 
be  paid  by  a  note  or  a  banker's 
eheck,  the  time  when  it  becomes 
payable  must  be  set  forth  in  the  me- 
moriaL Berry  v.  Bentley.  6  Term 
Rep.  690^  Fod  r.  Cabanes.  8  2Wm 
Rep.  Z2». 

5.  But  it  may  be  stated  as  money  if 
the  value  has  been  reeeived  by  the 
grantor  of  the  aimuity  belbre  the 
execution  of  the  deeds*  *  Earparte 
Michell  Clerk.    2  East,  187. 

6*  If  the  consideration  money  of  an 
annuity  be  paid  by  an  agent  on  he- 
half  of  the  principal,  it  must  be  so 
stated  in  tfie  deed  ;  it  is  not  suffi- 
cient to  state  that  it  was  paid  by 
theprincipal.  Dalmar  v.  BamarcL 
7  jEferm  Rep.  2*8. 

7.  So  if  it  be  paid  by  the  elerk  of  the 
bankers  of  the  grantee,  the  name  of 
such  clerk  ought  to  be  stated  in  the 
deed.  Askew  \.  Mackreth,  R. 
B.  affirmed  in  Dom  Proc.  JS/)gw 
Rep.  214. 

8.  Nor  is  it  sufficient  if  the  mode  of 
payment  be  truly  stated  in  the  me- 
moriaL   Glasee  v.  Mount.    7  Tisrm 
Rep.  890 :    and  see  1  JBos;  4*  PfdL 
68,*  ?z. 

9.  A  memorial  stating  that  the  con- 
sideration money  was  paid  to  wtf., 
jB.,  and  C, "  some  or  one  of  them,'* 
is  bad :  though  it  appear  that  the 
money  was  paid  on  the  day  ob 
which  the  deed  was  executed  by 
them  all.  Vaux  v.  Aisell.  1  Bos. 
Sf  Pull.  2Z^ 
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to-  A  bond  foieevre  an  annuity  set       andsevertd  boud;  6ueh  reeitalnot 
forth  m  tbe  jnemorial,  recited,  that       being  inconsistent  with  the  preeed- 


the     eoomferation-money,    1400/.,  ing  allegation,  but  only  explaining 

wa8  fud  ^  the  24th  of  December^  m  hat  was  before  left  short  in  the 

when  mU  the  deeds  except  one  were  description  of  the  first  bond.     Coare 

executed  and  bore  date  $    and  the  v.  Gimett.    8  East^  461. 

inefltdrial  also  contained  a  specific  id>  But  where  a  bond  and  warrant  of 

atiqiatiou  that  the  consideration-  attorney  given  to  secure  an  annuity 

mney  was  paid,  but  without  stat«  were  no  otherwise  noticed  in  the 

iiig  any   particular  time ;    but,  in  memorial  than  by  way  of  recital  in 

fact,  that  one  deed  not  having  been  the  annuity  deed,  which  was  set  out; 

executed  by  one  of  the  grantors,  the  ^    the  court  of  C.  P.  held  this  insufii- 

the  grantee  delivered  over  the  eon-  eient.     Van  Braam  v.  Isaacs,     i 

sideration-money  on  that  day  to  an-  Bo&,  S^  Ptdl,  451. 

other  of  the  grantors,  to  be  by  him  i4.  K  several  deeds  be  given  to  secure 

lodged  in  a  banker's  hands  in  the  an  annuity,  and  the  consideration  be 

names  of  himself  add  the  grantee's  expressed  in  all,  the  memorial  need 

attorney  ti\i  that  deed  was  execut-  only  state  the  consideration  once. 

€d ;  and  such  deed  was  not  in  fact  Hodges  v.  Mcfney.   4  Term  Bep,  500* 

exeented,  nor  the  money  actually  a-  10.    A  consideration  of  iOs,  paid  to  a 

vailable  to  the  grantors  till  the  26th  trustee  need  not  be  set  forth  in  th^ 

of  the  same  month :   held,  that  this  *  memorial,  as  part  of  the  eonsidera- 

was  ai^ubstantial  compliance  with  tion.    Ince  v.   E^erafd^      6  Term 

the  annuity  act,  the  time  of  pay-  M»p»  645. 

meat    of  the  consideration-money  16.  Nor  that  an  annuity  was  payable 

not  being  specifically  required  to  be  for  the  portion  of  time  from  the  last 

stated  by  that  act,  nor  being  any  quarter  day  to  the  death  of  the  an-^ 

otherwise  material  than  as  entering  nnitant.     6  TeT\n  Bep.  545. 

into  tiie  questipn  of  the  value  of  the  17.  If  it  he  agreed  by  the  grantor  and 

eoosideration.     And  held,  that  up-  grantee  of  an  annuity  that  the  for* 

on  an  issne  taken  (in  an  action  of  mer  shall  pay  the  expeuces  of  the 

debt  on  bond)  in  general  terms,  with-  writings  and  he,  immediately  after 

out  reference  to  the  annuity  act,  up-  receiving  the  consideration-money, 

OB  a  traverse  that  the  consideration-  pay  the  fair  charges  of  the  writings 

money   was  not  paid  by  the  grantee  out  of  that  money  ;   no  notice  need 

to  the  use  of  the  grantors  evidence  be  taken  of  it  in  the  memorial,  but 

that  it  ivas  so  paid  on  the  26th  by  it  may  be  there  stated,  that  the 

Ifo  granke^s  agent  will  sustain  the  whole     consideration-money     was 

affirmative  of  the  issne  so  generally  paid   to  the  grantor.     Mmys  y. 

framed*     Coare  v.  GibUU.    4  East^  Leake  ^  al.    8  Term  Sep,  411. 

85.  IS.  Where  a  warrant  of  attorney  has 

11.  It  is  sufficient  to  state  that  the  been  given  to  confess  a  judgment,  to 
tme  eoBsideration  for  the  purchase  secure  an  annuity,  together  with 
of  the  annuity  in  the  memorial  by  other  securities,  tne  memorial  must 
wayof  reeital.  Sowerby  r.  Harris,  state  the  warrant  of  attorney,  as 
4  Term  Rep.  494  ;  Hodges  v.  Jibn-  well  as  the  other  securities.  JDa* 
eyj  4  'Rrm  Rep.  000  /  and  Cousins  vidson  v.  Lord  Foley,  2  H  Black. 
V.  Thompson^  6  Term  Rep.  335.  12.    Hopkins  v.  Waller.     4  Term 

12.  The  first  part  of  a  memorial  jstat-  Rep.  463« 

ing  a  bond,  by  which  certain  per-  10.  In  this  respect  there  is  no  differ- 

sons  became  bound  to  the  grantee,  ence,  whether  the    annnity    were 

may  be  explained  by  a  subsequent  granted  before  or  after  the  passing 

part  settins;  forth  another  bond,  in  of  the  annuity  aet.     4   Teitih  Bep. 

whiich  the  first  is  recited  as  a  joint  463.    2  H.  Black,  12, 
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gQ.  If  a  bond  and  ^varrant  of  attorney  ivhich  exeention  may  be  sued  out  by 

to  eonfess  a  judgment  be  given  to  words  of  reference  to  the  deed.    Or^ 

secure  an  annuity^  the  judgment  ton  v.  Knight    3  Bos*  Sf  FM.  153. 

ne<&d  not  be  inserted  in  the  memori-  28.  The  memorial  ought  to  state  the 

ai,  though  it  be  entered  up  before  names  of  the  witnesses  to  the  res- 


the  memorial  is  registered.  iSto*- 
son  V.  (Jaiade,  4  7fer»r*  Hep.  82*. " 
21.  For  the  bond  and  warrant  of  at- 
torney are  the  securities  on  which 
the  grantee  relies.  4  Term  Bep. 
324, 


pective  instruments  by  which  the 
annuity  is  secured ;  stating,  that  all 
the  instruments  were  attested  by  J., 
jB.,  and  C,  or  one  of  them,  is  not  suf- 
ficient Hart  V.  Locdace.  6  Tarm 
Hep.  471. 


2^.  But  if  the  only  security  be  a  judg-  29.  And  if  it  state  that  they  were  at- 

ment  actually  entered  up,  that  must  tested  by  «4.,  B,^  C,  and  JU,y  that 

be  registered.    4  Term  Bep.  825.  must  be  taken  to  mean  that  eacli  of 

23.  A  meuiorandum  indorsed  on  an  them  was  so  attested.     Ex-parte 

annuity  deed,  importing  that  the  Mackrdh.    2  East^  563.     . 

grantor  for  whose  life  it  is  granted  30.  But  if  the  memorial  of  an  annuity 


may  redeem  it  on  certain  terms, 
must  be  inserted  in  the  memorial. 
Bteadinm  v.  Fvrchase.  6  Tsrm 
Bep,  737.  So  a  clause  of  redemp- 
tioii  in  the  deed.  Harris  v,  Staple-' 
ton.  7  Term  Bep^  205. 
24.  So  where  a  memorial  of  an  annu- 
«  ity  omitted  to  register  certain  bonds, 
whereby  the  grantor  for  whose  life 
the  annuity  was  granted  bound 
himself  to  pay  the  grantee  a  certain 
sum  if  he  went  abroad  in  a  militai- 


deed  between  Ji.,  J?.,  and  C,  after 
describing  the  parties  to  tlie  deed 
and  the  contents,  state,  that  it  was 
executed  by  *A.  and  C,  in  the  pres- 
ence of  E.  and  F.,  it  hiU  be  no  ob- 
jection that  B.  also  execuled  it  in 
the  presence  of  the  sanke  parties. 
For  it  is  sufficient  if  the  memorial 
state  all  the  subscribing  witnesses 
without  specifying  what  signatures 
they  respectively  attested.  Orton 
V.  KrUght.    8  Bos.  ^  Full  153. 


ry  capacity  during  three  several  81.  But  where  several  deeds  were  ex- 
years  followine  the  grant  of  the  an-  .  eeutedto  secure  one  anunity,  and 
unity:  held,  that  the  annuity  was 
thereby  vacated;  and  the  court 
Uiereupon  set  aside  the  warrant  of 
attorney  and  judgment  given  for  se- 
curing the  annuity ;    but  said  it  be- 


the  christian  name  of  the  witness  to 
one  of  the  deeds  was  omitted  in  the 
memorial,  the  court  refused  to  set 
aside  the  deeds  WaUs  v.  MUktrd. 
B  Term  Bep.  598. 


longed  to  another  court  jo  set  aside  82.  The  memorial  stated  the  annuity 

Uie  other  instruments  executed  for 

the  same   purpose.      Chaivner   v. 

IVhaley,    3  Bast,  500.      ISee  post, 
VL)  ^^ 

^.  A  bond  given  by  a  third  person  to 
secure  the  payment  of  an  anftuity 
must  be  registered,  as  well  as  the 
deeds  made  bv  the  grantor  himself. 
Boslier  v.  liurdis.  5  Term  Bep. 
678. 

96.  If  the  memorial  only  refer  to  the 
deed,  and  state  the  annuity  to  be  re- 
deemable, ^'  on  such  notice,  terms, 
and  conditions  as  therein  express- 
ed,^' it  is  insufficient.  Ex-part  e 
Msell  i5'  oZ.    1  Bos.  ^  Full.  62. 


ileed  to  have  been  executed  on  the 
trusts  therein  mentioned,  and  on  fur- 
ther trusts,  thnt  if  any  of  the  pay- 
ments should  besln  arrear  20  days 
after  becoming  due,  the  grantee 
might  levy  them  out  of  the  rents: 
the  grantor  moved  to  set  aside  the 
annuity,  because  the  memorial  did 
not  disclose  the  trusts  referred  to  $ 
but  it  appearing  by  an  affidavit  of 
the  grantee  that  he  bought  the  an- 
nuity for  himself,  and  that  there 
were  no  other  trusts  hut  that  express- 
ed, the  court  held  the  memorial  to 
be  sufficient  Toldervyy.Man.  $ 
Term  Bep.  ^0. 


^T*  So  if  it  only  state  thd  time  at  33.  The  Legislature  only  meant  to  re* 
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quire  the  parties  to  set  forth  the 
truBts  ereated  for  or  in  eonsequenee 
of  the  nBMuiijj  not    those  which 
are  a  Izeii  on  the  estate  independ- 
ently of  the  annuity ;    as  those  to 
paj 'teles,  &c.     5  Term  Rep.  481. 
24w  Id  a  subsequent  case,  an  annuity 
deed  was  set  aside  for  two  defects 
in  the  memorial ;    1st,  because  the 
memorial  only  stated  that  part  of 
the  consideration  was  paid  by  the 
grantee  to  the  trustee  ^^in  trust, 
and  for  the  purposes  therein  men- 
tioned,''  without    disclosing  those 
trusts  ;  2dly,  because  the  memorial 
only  set  forth  that  the  denuse  was 
made  by  the  grantor  to  a  trustee 
'  ^  upon  the  trusts  therein  mention- 
ed,^ without  saying  what  the  trusts 
were.    JDenn  d.  Dolman  v,  Jhlmaiu 
6  Term  Rep.  641. 
35*  Certain  premises  were  conyeyed 
by  deed  to  a  trustee  to  secure  an  an^ 
Buity  in  trust  if  the  annuity  should 
he  in   arrear  sixty  days,  by  lease, 
sale,  or  mortgage,  to  raise  the  ar- 
rears, and  permit  the  person  enti- 
tled to  the  A-eehoJd  to  reeeire  the 
rents  and  profits  of  the  residue ;  and 
he  was  created  a  trustee  for  the 
grantee   till    default  of  payment. 
The  memorial  described  nun  to  be 
^  a  trust  nominated  on  the  part  of 
the  grantee,  without  stating  any  of 
the  trusts  ;  held  to  be  an  insufficient 
description.     Askew  y.  Mackreth. 
K.  B.  aflBirmed  in  Darn,  Proe .    JMho 
Beja.  214. 
36.  A  deed   for  securing  an  annuity 
containing   a  stipulation  that  the 
trustee  should  permit  the  ^^ntor 
to  take  the  rents  and  profits  until 
default  in  the  payment  of  the  annu- 
ity, and   that  in  case  the  annuUy 
sUtinM  be  in  amar  for  siaiy  davs^ 
the  trustees  might  enter  and  raise 
rtiiilieient  to  satisfy  it,  and  suffer  the 
grantor  to  take  the  overplus  from 
time  to  time,  is  not  satisfied  by  a 
memorial  only  describing  such  deed 
AS  containing  the  usual  powers  ofen^ 
try  and  distress^  and  perception  of 
the  rents  and  profits  of  the  premis- 
e<t,  for  better  seeoring  and  enforc- 


ing the  payment  of  the  annuity. 
IksEnfms  v.   (ySryen.     Z  Eastf 

559. 

87.  If  in  the  deed  securing  the  annut 
ity,  it  be  declared  that  the  judg- 
ment, to  be  obtained  under  a  war- 
rant of  attorney  eiven  at  the  same 
time,  shall  be  on^  a  collateral  se-* 
euri^  for  the  regular  payment  of 
the  annuity,  and  that  no  execution 
shall  issue  thereon  till  default  made 
in  the  payment  for  14  days  ;  and 
the  memorial,  in  setting  forth  the 
warrant  of  attorney,  only  states 
generally,  that  "  it  was  executed 
for  the  better  securing  the  payment 
of  the  annuity,  as  in  the  above  stat- 
ed deed  is  particularly  mentioned," 
the  court  will  set  aside  the  annuity. 
Cunningham  v.  Mickenzie,  2  Bos» 
<§•  Full,  598. 

38.    A  memorial,  stating  that  td,  and 

B.  severally  became  bound,  is  not 
sufficient  if  the  bond  bejoin^,  as  well 
as  several.  WiHey  v.  Cawthome. 
1  EdSt^  398. 

89.  At  the  time  of  executing  an  annu- 
ity deed,  one  R.  fV.y  the  agent  of  J. 

C,  the  grantee  entered  into  an  a- 
greement  for  redemption,  beginning 

•  thus :  ^  Memorandum,  I  undertake 
and  agree,"  &c.  and '  concluding, 
*^  Witness  my  hand,  R.  W.  agent 
for  /.  C  ^"  the  memorial  stated 
that  J.  C  entered  into  the  agree- 
ment by  R.  W.  his  agent,  and  that 
it  was  witnessed  by  1l  W.  :  held, 
that  the  memorial  was  sufficient. 
Catar  y.  Hode.  » Bus.  <$*  PulL 
567. 

40.  In  a  conveyance  of  a  life  interest 
in  an  estate,  to  a  trustee  in  trust 
for  securing  an  annuity,  it  was  first 
stipulated  that  the  trustee  should 
permit  the  grantor  to  receive  the 
rents  and  profits  until  default  made 
in  the  payment  of  the  annuity,  and 
then  in  trust  for  the  grantee ;  the 
memorial  of  the  annuity  stated 
the  trust  to  be  for  the  grantee  gen- 
erally, which  was  holden  ill.  Tay-  / 
lor\\  Johnson.     8  Term  Reports^ 

184. 

41.  An  annuity  was  set  aside,  because 


94 


ANNUITY  V.  VL 


otie  of  the  trusts,  {yizi  that  in  ease 
the  grantor  should  leave  the  king- 
dom, he  should  pay  any  extra  ex- 
pence  of  the  grantee  in  insuring  his 
life,)  was  not  stated  in  the  memori- 
al. Cummins  v.  Isaac.  8  Term 
Bep.  183. 

42.  in  the  memorial  of  a  grant  of  an 
annuity  by  a  rector  out  of  his  bene- 
iiee,  and  which  grant,  though  voida- 
hle,  is  not  set  aside  by  the  court  on 
the  ground  of  a  covenant  by  the 
grantor  to  p^y  the  annuity ;  it  is 
not  necessary  to  set  out  this  cotc- 
nant.    8  Term  Hep.  411. 

43.  The  grantor  of  an  annuity  and 
his  sureties  having  given  their  joint 
and  several  bond,  whereby  they 
bouqd  themselves,  their  hdrsy, 
executors,  and  administrators  to 
secure  the  aimuity ;  a  memoran- 
dum stating,  generally,  that  they 
became  bound  to  the  grantee,  &e. 
though  it  may  be  good  without  stat- 
ing that  they  became  jointly  and 
severally  bound,  as  not  being  incon- 
sistent with  the  extent  of  their  obli- 
gation; yet  is  bad  for  the  omission  of 
stating  the  extent  of  the  security  in 
respect  to  their  heirs  /  tliese  not  be- 
ing bound  as  personal  representa- 
tives are,  wittiout  being  named. 
Hanoood  v.  UnderhUl.  10  East, 
±23. 

VL  Beliefs  Mode  of  granting  by  the 

Courts, 

(And  see  Bond  III.) 

1.  Where  a  rnle  nisi  is  obtained  in 
B,  JR.  for  setting  aside  an  annuity, 
the  several  objections  thereto  in- 

.  tended  to  be  insisted  on  by  counsel 
at  the  time  of  making  the  rule  ab- 
solute must  be  stated  in  the  role  ni- 
si.   Beg.  gen.  T.  43  G.  3.    2  Eastf 

569. 

2.  Whether  the  court  have  a  sum- 
mary jurisdiction  under  sect.  4  to 
set  aside  annuity  deeds,  &c.  for  ob- 
jections arising  on  the  first  section 
of  the  act     ^m.    Steadmanv.  Pur- 

'  chase.  6  Term  Hep.  788.  9.  (8ce 
atUc.  V.) 


3.  The  grantor  of  an  annuity  liavuig 
assigns  a  lease  for  securing  the 
payment  of  it,  and  afterwards  sold 
his  interest  in  the  lease  to  a  fair 
purchaser,  it  was  held  by  the  court 
of  K.  B.  that  the  latter  was  not  en- 
titled to  apply  to  the  court  under 
the  annuity  act  to  have  the  seeori- 
ty  delivered  up  to  Ae  canceUedj  on 
the  ground  of  tne  memorial  requir- 
ed by  the  act  not  having  been  duly 
registered.  Garrood  v.  Sanders^ 
6  Term  Rev.  403. 

4.  But  the  aeed  is  void  by  sect  1  of 
the  act    6  Term  Bep.  408. 

5.  The  court  of  C.  P.  refused  to  or- 
der an  annuity  bond  to  be  delivered 
u]^  to  be  cancelled^  though  it  was 
void  under  sect  1.-— The  motion 
should  have  been  to  stay  proceed- 
ings. Symonds  6f  Ux.  v.  Coboume. 
1  Bos.  Sf  Full  482. 

(See  also,  7  Term  Bep.  25B.  1  Bos. 
Sf  FvdL  66,  n.) 

6.  Where  an  action  was  brought  by 
executors  on  a  bond  given  by  the 
defendant  to  their  testator  for  se- 
curing an  annuity,  and  upon  a  plea 
of  non  est  factum^  they  obtained  a 
verdict  and  judgment,  and  levied 
execution  thereon,  the  court  held 
that  this  was  not  a  ease  where  they 
could  give  relief  upon  a  summany 
application  for  a  defect  in  the  me- 
morial. Buck  and  others^  executors 
of  Buck  v.  l^yte.    7  Term  Bep.  495. 

Where  an  ejectment  was  brought 
CO  recover  possession  of  lands  ex- 
tended under  an  elegit  upon  a  judg- 
ment confessed,  which  had  been  en- 
tered up  upon  a  warrant  of  attor- 
nev  given  for  securing  an  annuity, 
it  IS  too  late  for  the  grantor  to  ob- 
ject to  the  consideration  of  sndi  an- 
nuity, upon  a  summary  application 
for  staying  the  proceedings  after 
verdict  in  such  ejectment,  because 
he  had  an  opportunity  of  making 
his  defence  to  the  action.     Withy 
V.  WooUey.    7  Tenn  Bep.  540. 
8.    Where  several  persons  who  had 
purchased  annuities  of  •d.  agreed  to 
give  up  these  annuities  on  receiv- 
ins;  a  certain  snm  and  a  bond  to  Ji- 


ANNUITY  VI. 


95 


ptiyaUe  at  a  liiture  day,  retaiiiijie 
tli^  amuiitjttearities  till  the  bond 
became  pa/a&le,  the  eourt  of  C.  P. 
refuaed  l»  order  any  of  such  securi- 
ties to  he  delivered  up  on  a  summa- 
ry sppiieatioa,  although  they  might 
he  yM  or  useless.     Goring  Bart* 
V.  fFeUes.    1  Bos.  4'  Full.  29^. 
9-   If  a  bond  and  warrant  of  attorney 
to  confess  a  judgment  be  given  to 
secure  an  annuity,  and  the  date  of 
the  the  latter  be  not  set  foKh  in  the 
memorial,  the  eourt  will  only  set  a- 
side  the  latter.    Ex  parte  Chester. 
4  Term  Bep.  694. 

10.  But  this  the  court  of  K.  B.  will 
do  on  motion,  though  no  action  be 
broi^fat,  or  judgment  entered  up, 
under  the  wairant  of  attorney ;  to. 
and  ThtffkiU  y.  Wallace.  4  Term 
Bep.  695,  fz.  See  1  Bos.  ^  Full.  66,  tu 

11.  A  fine  levied  of  a  rent  charge  as- 
signed by  way  of  annuity,  w&U  not 
give  the  court  of  C.  P.  jurisdietion 
to  set  aside  the  annuity  on  account 
of  a  defeeiiTe  memorial,  there  being 
neither  a  warrant  of  attorney  to  en- 
ter nor  judgment  actually  entered 
in  th^  court  Craufurd  v.  Ckiines. 
2  If.  Black.  438. 

i2.  Where  upon  a  sununary  applica* 
tion  to  set  aside  an  annuity  for  non- 
eonqpliance  with  the  requisites  of 
the  act,  the  rule  was  discharged  up^ 
on  discussion  of  the  merits,  the  court 
will  not  entertain  a  similar  applica-- 
tion  between  the  same  parties  on  the 
same  state  of  facts,  though  ground- 
ed upon  a  new  objection  to  the  an- 
auit}',  which  was  not  before  urged 
or  ^naidered.  Qreathead  v.  Bram- 
ley.    7  Term  Bep.  4^55. 

13.  SVliere  a  former  rule  for  setting 
aside  an  annuity  was  discharged, 
hecause  it  did  not  appear  that  an 
indorsement  (not  memorialized)  con- 
taining a  clause  of  redemption  (bear-* 
ins;  date  after  the  deed)  had  been 
mfiide  prior  to  the  execution  of  it ; 
in  which  ease  it  tould  not  be  receiv- 
ed in  evidenee  for  want  of  being 
stamped ;  the  eourt  will  not  enter 
into  the  question  on  a  subsequent 
nde;  although  it  appear  clearly 


that  the  indorsement  was  made  be- 
fore the  deed 'was  executed;  and 
that  such  clause  of  redemption  was 
not  inserted  in  the  memorial.  Schu^ 
mann  v.  Weatherhead.     1  JBast,  537. 

14.  The  court  of  C.  P.  set  aside  a 
judgment  and  warrant  of  attorney 
given  to  secure  an  annuity  for  a  de-i 
feet  in  the  memorial,  without  costs, 
because  it  was  the  case  of  an  exe- 
cutor. Dickenson^  escecutoTj  Sfc.  v. 
Bm/ne.    1  Bos.  ^  Full.  335. 

15.  If  the  validity  of  an  annuity  has 
come  in  judgment  before  a  court  of 
competent  jurisdiction,  no  other 
court  will  suffer  the  same  objection 
to  be  stirred  again.  6  Terui  Bep. 
471.    (But  see  2  East,  666.) 

16.  .i.  grants  an  annuity  for  his  own 
life  to  JB.,  to  secure  which  a  bond 
and  warrant  are  given,  and  judg- 
ment entered;  B.  dies;  after  his 
death  the  court  will  not  admit  evi- 
dence of  a  parol  agreement  between 
the  parties,  that  Ji.  should  be  at 
liberty  to  redeem  the  annuity  on  cer- 
tain terms  (especially  if  it  be  the 
evidence  of  the  attorney  concerned 
for  £.)  asa  ground  to  order  the  se- 
curities to  be  given  up,  and  satis- 
faction entered  on  the  judgment. 
Haunes  v.  Bare.     1  H.  Black.  659. 

17.  If  the  grantor  of  an  annuity  pay 
it  without  objection  during  the  life- 
time of  the  person  who  ncgociated 
the  business  for  the  grantee,  the 
court  of  R.  B.  will  not  set  aside  the 
annuity  deeds  on  a  representation 
of  facts  that  could  only  have  been 
answered  by  such  agent  for  the 
grantee.  Foole  v.  Cabanes  S^  at.  8 
jOerm  Bep.  328. 

18.  An  annuity  granted  in  1790,  the 
grantee  of  which  died  in  1794,  and 
the  interest  of  which  was  regularly 
paid  till  1800  without  objection, 
shall  not  be  impeached  for  a  sup- 
posed defect  of  consideration,  which 
might  have  been  explained  by  the 
grantee  if  living.  And  seiMe  that 
an  annuity  paid  wiiliout  objection 
for  more  than  six  years  shall  be  pro- 
tected by  analogy  to  the  statute  of 
limitations  against  any  such  olijec* 
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taon  ddiars  the  memorial)  without 
strong  reasons  to  the  contrary.  Mx 
parte  J^SaocwM.    2  East^  85, 

19.  But  where  the  memorial  of  an  an- 
nuity stated  th£t  ^^  the  instruments 
given  to  secure  the  annuity,  were 
witnessed  by  four  pereons,''  and  it 
appeared  by  the  answer  on  oath  of 
the  assignee  of  the  grantee^  that  tfiree 
of  the  instruments  were  attested  by 
two  persons  only,  the  court  on  ap- 
plication, though  at  the  distance  of 
near  twenty  years,  and  alter  the 
principal  parties  and  witnesses  to 
the  transaction  were  dead,  set  aside 
the  warrant  of  attorney ;  the  merits 
of  such  objection  not  depending  on 
testimony  lost  by  the  cfelay.  Ex 
parte  MackreUu    2  East^  563. 

20.  So  the  court  of  C.  P.  did  not  hold 
themselves  precluded  from  inteiier- 
ing  to  give  relief,  though  18  years 
had  elapsed  since  the  grant  of  the 
annuity,  and  the  graiitee  was  dead. 
Van  Braain  v.  Isaacs,      1  Bos.  Sf 

PttlL  454'. 
2i.  Tiiough  perhaps  the  grant  of  a 
rent  chaise  by  a  rector  or  vicar  out 
of  his  benefice  is  void  by  statute  13 
Eliz.  c.  20 ;  yet  if  in  such  a  deed 
of  grant  he  also  covenant  personal- 
ly to  pay  the  said  rent-charge  or 
annuity,  and  give  a  warrant  of  at- 
torney to  confess  Judgment  as  a  col- 
lateral security  lor  payment  of  the 
annuity,  the  court  will  not  order  the 
deeds  to  be  delivered  up  to  be-  can- 
celled. Mouys  v.  Leake,  CI,  ^*  aL 
8  Tkrm  Rep,  411. 

22.  The  court  will  not  set  aside  annu- 
ity deeds  for  a  mere  clerical  mis- 
take in  the  memorial ;  as  if,  stating 
the  assignment  of  a  term  for  61 
years,  it  set  forth  a  term  for  6.2 
years.  Ince  v.  Everard,  6  Term 
'Rep,  043. 

23.  Or  if,  after  reciting  the  true  con- 
sideration, e,  g,  28oL  it  state  after- 
wards "  which  said  sum  of  250{. 
was  paid,  &c.''     6  Term  Rep.  645. 

24.  The  cousidHration  of  an  annuity 
beine  partly  a  debt  antecedently 
due  lor  goods  sold,  and  the  residue 
thereof  money  paid  at  the  time  of 


granting  it,  the  grantee  may  recov- 
er back  in  an  action  for  money  had 
and  received  the  whole  considera- 
tion, if  the  annuity  be  set  aside  for 
informality  in  registering  the  me- 
morial. Shove  v.  Webb,  i  Term 
Reo,  7^2. 

25.  But,  if  part  of  the  consideration 
be  for  goods  sold  at  the  tinhe  of 
granting  the  annuity,  qtuere,  wheth- 
er that  e«in  be  recovered  ?  i  Tmn 
Rep.  732. 

26.  Where  an  annuity  bond,  granted 
by  two,  beeomes  void  by  the  neglect 
of  the  grantee  in  not  registering  the 
memorial,  he  cannot  recover  baek 
any  part  of  the  consideration  money 
from  the  one,  who  was  known  to  be 
only  a  surety  for  the  other,  and  had 
not  in  truth  received  any  part  of  it, 
notwithstanding  they  both  joined  in 
a  receipt  for  it.  Straton  v.  RastalL 
2  Term  Rep.  366. 

27'  Where  the  grantee  of  an  annuity, 
set  aside  for  a  defective  registry, 
brings  an  action  for  money  had  and 
received,  to  ^  recover  back  the  con- 
sideration-money paid  for  it,  the 
grantor  may,  under  a  plea  of  set-off, 
set  off  the  payments  made  in  respect 
of  such  annuity,  though  for  more 
than  six  years,  unless  the  plaintiff 
reply  the  statute  of  limitationi. 
HicKS  V.  Hicks.    3  Eastj  16. 

28.  Where  the  grantor  of  an  annuity 
secured  by  a  deed^  bond,  and  war- 
rant of  attorney,  applied  by  motion 
to  set  aside  the  annuity,  and  have 
the  securities  caneelled,  on  aeeonnt 
of  an  error  in  the  memorial  as  to 
the  description  of  the  warrant  of  at- 
torney ;  and  the  court  did  aeeord- 
ingly  direct  the  warrant  of  attor- 
ney to^be  caneelled,  and  set  aside  a 
judgment  entered  upon  it ;  held  that 
the  ^antee  might  recover  back  the 
consideration  money  in  assumpsit^ 
and  was  not  put  to  his  action  on  the 
deed  or  bond ;  because  part  id  the 
securities  being  taken  away,  the 
consideration  for  the  money,  yiz.  one 
entire  assurance,  consisting  of  sev- 
eral securities,  has  failed  Scuf' 
Jidd  V.  Gowland,    6  Eastf  241. 
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L  Where tmd when U lies ornot. 

IL  Fteadmgcn. 
"UL  T^  proceedings  on. 
lY.  OfMkrder. 

I  FFhere  and  when  U  lies  or  lud. 

i,  Ab  appeal  lies  from  tlie  Inns  of 
ooort,  in  matters  relative  to  ealls  to 
tlie  bar,  to  the  12  Judges  at  Ser- 
jeaat's  Iqii»     Bex  v.  mafs  hm. 

&  An  app^l  lies  about  setting  up 
ornaments  in  the  ehureh.  Cart  r. 
Msttsh.    2  8tr.  1580, 

3.  Appeal  from  order  of  bastardy 
most  be  ta  the  first  sessions,  after 
notice  to  the  (ather  of  the  first  or- 
der.    Ths  RTtng  v.  Brown.    2  Salk. 

460. 

^  Appeal  from  order  of  bastardy 
must  be  to  the  general  sessions. 
The  King  v.  Shaw,    d  Satk^  4S2. 

9.  Appeal  must  he  to  the  next  ses- 
sions.    Speneer^s   Case.      3  SdXk. 


6.  Appeal  from  order  of  corporation 
justices  most  be  to  the  sessions  of 
the  county,  not  of  the  corporation. 
The  Inhabitants  of  Whatf&rd  and 
Wendover.    2  8atk.  490. 

7'  No  appeal  lies  from  an  order  of 
justices  for  the  relief  of  a  pauper. 
Bex  V.  J>rorth  Shields,     i  Douglas, 

331. 

8.  Appeals  to  the  commissioners  of 
app45als  from  judgments  by  the  com- 
missioners of  excise,  and  to  the 
quarter  session^  from  judgments  by 
justices,  in  causes  and  prosecutions 
for  forfeitures  and  offences  against 
the  excise  laws,  are  saved  by  1  G. 
^  c  16,  §  3.  Bex  V.  ffTiitbread.  2 
Douglas,  531. 

«.  By  Stat.  17  G.  8,  c.  106,  an  ap- 
peal is  given  on  certain  conditions 
from  a  conviction  by  a  justice  of 
the  peace  to  any  quarter  sessions  to 
•be  holden  vrithin  six  mouths  from 
such  convietiou  :  if  the  appellant 
lodge  his  appeal,  and  tho  court  dis- 
13 


miss  it  without  entering  into  the 
merits,  because  the  previous  condi- 
tions have  not  been  regularly  com- 
plied with,  and  confirm  the  convic- 
tion, such  judgment  ,is  conclusive, 
and  the  party  cannot  lodge  a  sec- 
ond appeal  from  the  same  convic- 
tion, though  ^^hin  the  six  months. 
B.  V.  The  Justices  of  the  West  Bid- 
ing of  Yorkshire.  3  Term  Bep^ 
776. 

10.  By  an  inclosing  act  an  appeal 
was  given  to  the  next  tessions  with'* 
in  six  months  after  the  cause  of 
complaint ;  an  appellant  moved  the 
court  of  sessions  in  due  time;  to  re- 
ceive and  respite  his  appeal  to  the 
next  sessions,  which  was  refused; 
and  this  court  would  not  grant  a 

.  numdamus  to  the  sessions  to  received 
it  B.  V.  the  Justices  of  Derbyshire^ 
4  Ttrm  Bep.  488.  r 

11.  By  17  G.  3,  c.  06,  s.  20,  an  appeal 
is  given  to  the  sessions  against  cer- 
tain convictions,  the  party  giving  no- 
tice in  writing  to  the  justices  convict- 
ing^ and  entering  into  a  recognizance 
to  try  the  appeal,  &o. ;  and  those  jus- 
tices are  required  to  give  notice  to- 
the  party  ofnis  ri^t  to  appeal ; ,  if 

.  those  justices  do  inform  him  of  such 
ri^t,  without  saying  any  thing  a- 
bout  the  notice,  and  ne  enter  into 
the  recognizance,  the  sessions  ara 
bound  to  receive  the  appeal,  though 
he  did  not  eive  the  notice  in  writing. 
B.  y.  the  MsHees  i^  Leeds.  4  7W^ 
Bep.  588. 

±2.  A  person  aggrieved  by  a  distress 
for  paying  rates  under  8  G.  3|  e.  33, 
may  appeal  either  to  the  sessions 
for  the  city  of  London,  or  to  the  ses- 
sions for  Mddlesex.  B.  v.  the  Com-' 
ndssioners  of  Siioreditch.  4  Term 
Bep.  701. 

13.  No  appeal  lies  to  the  quarter  ses- 
sions against  the  allowance  of  the 
accounts  of  the  surveyor  of  the  high 
%vays,  under  stat.  13  G.  3,  c.  78. 
B.  V.  the  Justices  of  the  West  Bid- 
ing of  Forksiiire.  5  Tkrtu  Bep.  6i?8, 
and  «.  V.  M.  MitclieO,  5  Term  JKe/: 


701. 
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14.  An  appeal  against  a  snreharge 
for  the  dutief  on  servants,  &e.  must 
be  preferred  on  the  day  appointed 
by  the  commissioners  under  stat.  25 
ijt.  3,  c.  43 ;  and  cannot  be  made  af- 
ter the  expiration  of  the  year  with- 
in and  for  which  the  tax  is  to  be 
eoHeeted.  R.  v.  fValker.  6  2\rm 
Rep,  483. 

iS,  A  person  ag^eved  eannot  appeal 
to  the  quarter  sessions  under  the 
stat.  13  G.  8,  c.  78,  s.  19,  against  an 
order  of  justices  for  turning  a  road, 
^vithout  giving  Un  days  previous 
notice  of  the  appeal,  though  he 
were  not  himself  apprized  of  the 
order  so  long  before  the  sessions : 
but  in  that  case  he  may  give  notice, 
and  appeal  to  tlie  following  ses- 
sions. E.  V.  tJie  Justices  cfSiaffbrd- 
shire»    7  l^erm  Rep.  81. 

i6.  By  that  stat.  the  imjeal  is  given 
to  the  party  grieved  by  any  *'  such 
order  or  proceeding,  &e.  at  the  next 
gmrter  sessions  after  suck  order^ 
made  or  proceeding  had,  <§'c."  held 
that  at  all  events  an  a}>peal  to  tlie 
sessions  next  after  the  actual  oh* 
stntcHon  of  the  road  was  too  late, 
the  party  having  had  sufficient  no- 
tice of  the  order  in  time  to  have  ap- 
Sealed  to  a  preceding  sessions.  E. 
I  V.  the  Justices  pfFembrdkeslkiTe. 
2  Bastj  213. 

i7.  And  it  is  now  decided,  that  by  the 
necessary  eonstruetion  of  the  stat- 
ute, the  appeal  must  be  made  to 
the  quarter  sessions  next  after  the 
order  made^  without  reference  to  any 
notice  received  by  the  appellant  of 
such  order.  Rv.  the  Justices  of 
Starffbrdshire.    3  East.  101. 

18.  By  the  stat.  85  6.  8,  c.  101,  s.  2, 
the  party  aggrieved  by  an  order  pf 
justices,  directing  payment,  to  the 
amount  of  2oZ.  of  the  chains  and 
eosts  of  the  suspension  of  an  order 
of  removal,  on  account  of  the  ill- 
ness of  the  pauper,  may  appeal  to 
the  next  sessions,  in  like  manner  as 
against  an  order  of  removal,  though 
he  omit  to  give  notice  of  such  his 
appeal  within  three  days  after  the 
4emaud  of  such  e&ai^s  and  eosts ; 


by  which  he  makes  himself  liable 
to  a  distress  for  the  amount  And 
if  on  appeal  iht  former  order  be 

'  vacated,  or  the  amount  of  the 
charges  to  be  paid  be  redueed^  the 
surplus,  if  before  levied  by  distresg^ 
must  faie  refunded.  The  JCingv. 
The  Inhabitants  of  Bradford.  9 
East,  97. 

19.  Though  an  appeal  against  an  or- 
der of  removal  has  been  entered 
and  adjourned,  once  by  virtue  of  the 
stat.  9,  G.  1,  e.  7,  «•  8 ;  and  thou^ 
the  justices  in  sessions  have  a  dis- 
eretionary  power  to  determine 
w  hether  reasonable  notice  has  been 
given  of  the  appellant's  intention  to 
proceed  on  the  trial  of  such  adjourn- 
ed repeal ;  yet,  if  they  disniiss  the 
appeal,  at  such  adjourned  sessions^ 
without  hearing  it,  on  the  ground 
that  they  have  no  authority  to  try 
it  for  want  of  a  sufficient  length  of 
notice  to  the  respondents,  according 
to  a  new  role  of  practice  promul- 
i^ted  two  sessions  before,  but  then 
hrst  acted  upon,  and  which  was  not 
known  to  the  appellant's  attorney, 
who  had  given  tnc  former  usual  no- 
tice ;  this  court  will  grant  a  manda' 
7nus  to  the  sessions  to  enter  eontio- 
nanoes  and  hear  the  appeal.  Tkt 
JTiT^  v*  The  Justices  of  Wiltskire. 
10  East,  404<. 

30.  The  St  Albans  pavii^  and  rega« 
lating  act  44  G.  3,  empowers  five 
eommissioners  assemblea  at  a  public 
meeting  holden  by  virtue  of  tlie  stat' 
ute,  to  do  certain  aets  ;  among  oth- 
ers, to  deliver  notice  in  ;|i^||ting  to 
any  inhabitants  to  abate  nuisances 
and  encroachmenis  in  the  street  be- 
fore their  houses  ;  and  on  failure, 
empowers  the  eommissioners  to  a- 
bate  them  ;  and  gives  an  appetd  to 
the  quarter  sessions  of  the  borough 
^^  against  any  matter  or  thing  to  be 
done  by  the  eommissioners  in  pursu- 
ance of  the  act ;"  held  that  an  appeal 
lay  against  such  notice  in  writing  ; 
such  construction  being  witJiin  the 
words  of  the  aet,  &c.  and  most  ben- 
efieial  fbr  the  commissioners  them- 
selves, as  well  as  for  the  inhabit- 
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ants  whose  property  wad  to  be  ef-  pends  wholly  on  tbe  statutes,    i 

feeted  by  siieh  aets.      2^  King  y*  Mass.  AAA. 

Kitiffkm  ad  others.    8  Ea^  41.  S!7.  On  an  appeal  from  the  d^ere^  of 

91.  Tbodg^fa  the  act  says  that  ^  all  the  ju<%eot  probate  against  an  ap- 

BMoiespaidy  expended  by,  or  reeov-  plication  of  one,  who  had  been  put 

end  i^gainst  the  eommissioners  or  under  guardianship  as  non  campo$y 

tketr  (reaaurer^  &e.  by  means  of  any  to  have  tJie  letters  of  guardianship 

se(ion,proaeetttion,«e.orq0pea/9for  repealed,  the  t^pellant  need  not 

any  eause  relating  to  the  act,  or  a-  give  bonds  to  prosecute  the  appeal. 

ny  thing  done  by  or  under  the  an-  1  Mass.  543. 

thority  of  the  same,  shall  be  defhty^^  28. 1  he  discretionary  powerto  sustain 

ed  out  of  the  money  in  the  hands  of  jappeals  given  by  statute  of  June  18, 

the  treasurer;  it  does  not  extend  to  >  1791,  does  not  extend  to  appeals 

discharge  the  eommissioners  from  from  the  eourU  of  probate..  zMassg 

persoufu  responsibility,  in  the  first  100. 

instance,  for  the  costs  <^  an  appeal  ssfi*  Appeals  from  the  court  of  eom- 

awarded  to  be  paid  by  them ;   how-  mon  pleas  roust  be  from  the  final 

ever,  they  may  afterwards  recoup  Judgments  of  that  court;    exeept  in 

themselves  out  of  the  fund  in  the  the  case  of  an  interlocutory  judgment 

treasnrers's  hands.      The  MXng  v*  in  abatement,  account,  or  partition, 

IdngsUm  and  others*    8  Eastj  41.  Which  are  specially  provided  for  by 

52S.   The  party  appealing  to  the  ses^  statute.    Lamplmar  v.  Lamprsy.    4 

sions  is  not  thereby  concluded  from  Mass,  107. 

afterwards  disputing  its  jurisdie-  30.  But  if  the  court  below  arrest  the 

tion  in  the  particular  ease.      LofWf  judgment,  or  send  the  parties  out  of 

ifcer  V.  Tht  Earl  ofBadnon.    8  East^  eourt  without  giving  any  judgment, 

lis.  in  cases  where  an  appeal  lies,  the 

53.  ITie  justices  are  bound  by  stat  9  arrived  party  may  claim  anap* 

G.  i,  e*  7,  s.  8,  to  receive  and  ad-  peal,  and  this  eourt  viill  sustain  it, 

joum  an  appeal  made  by  the  next  although  the  court  below  disallow 

sessions  after  an  order  of  removal  it.    lb. 

made,  against  such  order,  if  no  no-  «81.  The  numtii^  within  which  an  ap«- 

tice  have  been  given  to  the  respond-  peal  from  the  probate  court  must 

ent ;  though  they  should  be  of  o-  be  claimed,  is  a  Kjalendar  month, 

pinion  that  the  order  was  eiecut^  Jhsery  et  al.  v.  Fixley.     4  JUkss. 

in  sufficient  time  before  the  sessions  460. 

to  have  enaUed  the  appellants  to  32.  No  appeal  lies  to  this  court  frijin 

give  reasonable  notice  of  their  ap-  the  ^mmon  pleas  in  a  criminal  pro-' 

peal  t6  the  respondents.     Iks  Mn§  ceeding  brought  into  that  eourt  by 

V.  The  Justices  of  Staffbrdskke.     7  appeal  from  a  justice  of  the  peace. 

East,  049.  ComiHomcealth   v.    Messenger.      4 

Si.  If  an  appeal  be  Hot  entered  at  the  Mass.  462. 

proper  term ;  on  a  petition  to  enter  S3.  Where  an  appeal  is  duly  maJe 

at  a  subsequent  term,  the  mistake,  from  a  judgment  of  the  common 

or  accident^  which  prevented  the  pleas,  such  jud^ent  ceases  to  have 

entry  most  be  specined.     1  JUbss. .      any  force.     Campbell  v.  Howard* 

230.  6  JlfoKS.  376. 

Sff.  Appeal  does  not  lie  to  the  court  g4<.  But,  an  appeal,  not  ^ven  by  law, 

of  common  pleas  from  the  judgment  has  no  operation ;  and  although  al- 

of  a  justice  of  the  peace  in  a  prose-  .    lowed  by  the  court  below,  the  judg- 

cution  on  the  militia  law.    1  Mass.  ment   appealed   from    remains  in 

♦48.  force,  and  execution  may  issue,  or 

96.  The  ^institution  does  not  give  the  an  action  of  debt  will  lie  upon  it, 

right  of  appeal  in  any  case^^it  de-  Ibid. 
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9d.  An  appeal  from  a  decree  of  the 
court  of  probate  must  r^ularly  be 
made  to  the  next  term  of  this  court, 

•  although  one  judge  is  by  law  au- 
thorised to  hold  such  term.     Htdf- 

.    bard  x.  Hvbhard.   6  Miss.  397. 

96t.  No  appeal  lies  to  this  court  by 
statute  of  1782,  c.  11,  except  in 
civil  suits  comipeneed  by  writ 
Lowell  V.  Spring.    6  Mass.  398. 

37.  No  appeal  or  writ  of  error  lies 
from  the  courts  of  the  territory 
northwest  of  the  river  Ohio.    Clarice 

.    ir.  Bazadone.    1  Cranclh  Sii2. 

38.  An  appeal  lies  from  the  district 
court  of  Qie  United  States  for  the 
tsrritoty  of  Orleans,  directly  to  the 
supreme  court  of  the  United  States. 
Juar^an  t.  Catimder.  4k  Cranchj 
370. 

89.  An  appeal,  or  writ  of  error,  lies 
from  the  jud^ent  of  the  circuit 
court  of  the  district  of  Columbia  to 
the  supreme  court  of  the  United 
States  in  cases  where  the  hank  of 
Alexandria  b  plaintiff,  and  the  judg- 
ment below  is  in  its  favour,  not- 
withstanding the  clause  in  its  char* 
ter  to  the  contrary.  Foung  v.  The 
Bank   of  dlexandrioi     4  Cranchy 

884. 

^.  The  act  of  Congress  allowine  ap^ 
peals  without  a  statement  of  &cts, 
applies  to  decrees  made  before  the 
date  i>f  the  act.  UnUed  States  v. 
Hooe.    8  Cranchj  79. 

4|*  No  appeal  or  writ  of  error  lies  in 
a  crim»al  case.  Utdted  States  v. 
More*    8  Cranchj  109. 

49.  A  decree  for  a  sale  of  the  mort- 

'  ^aged  property  on  a'  bill  to  foreclose 
IS  ei  final  aecree,from  which  an  ap- 
peal lies.    Bay  v.-  Low.    3  Cvanckj 

179,  * 

n.  Fleadvngod. 

1.  JSTul  tiel  parish  is  a  good  plea  in 
appeal.  In  appeal  defendant  can- 
not plead  by  attorney.  Orbet  v. 
Ward.    1  SaOc.  59. 

Si.  JivterfoUs  convict  is  not  a  good 
plea  in  bar  of  an  appeal  of  murder 
fiinee  the  statute  8  H.  7,  that  stat- 


ute has  only  two  pleas  cttiferfoifo, 
<    acquit  or  attaint     Frmcey.Bawd. 
3  SaOc.  88.     1  Salk.  62. 

IIL  The  Proceedings  on. 

1.  Plaintiff  in  appeal  must  count  ii| 
person,  and  not  by  attorney.    If  the 

Slaintiff  be  not  present  he  may  be 
emanded  and  nonsuited ;  but  such 
nonsuit  is  not  peremptory,  because 
before  appearance.  Loder^s  case. 
1  Salk.  64. 
%  The  quarter  sessions  may  adjourn 
an  appeal  from  an  order  of  remov- 
al. The  InhMtantsf^Kine^s  Lang' 
V.  The  Inhabitants  of  me  Farish 
St.  Feter^s  in  m.  Mans,  i  L. 
taym.  481.  2  Sidk.  605. 
3.  fJpon  appeal  from  allowance  of  o- 
verseer^s  accofunts,  sessions  must  ex- 
ecute their  judgment  in  the  same 
manner  as  two  justices  ought  to  do. 
The  King  r.    Hedges.      2  Salk. 

038. 

^  Ohler  confinped  upon  an  appeal 
is  conclusive.  IRng  v.  Ricdip.  8 
Salk.  2^6.    2  Salk:  82^. 

6.  In  wTit  of  appeal,  want  of  fifteen 
^days  between  teste  and  return,  cur- 
ed by  pleading  in  chief.     Wilmot  v. 
Tiler.    1  Salk.  63.    1  L.  Baymondy 
671. 

•6.  Where  a  powpr  of  appeal  is  given 
to  the  quaHer  sessions,  and  Oiat  fi- 
nally, no  other  mode  of  trial  ean  be 
admitted,  though,  on  a  refusal  to  al- 
low the  appeal,  or  a  want  of 
due  publication,  the  court  will  re- 
lieve.   Jinan.    Lofftj  184. 

7.  An  appeal  from  the  Plantadons 
shall  be  dismissed  with  costs,  and 
witibottt  notice  to  the  appellant  or 
his  agent,  unless  he  prpcures  the 
proceedings  io  be  transmitted,  and 
goes  on  with  the  cause  within  a 
year  after  the  allowance  of  the  ap- 
peal in  the  plantations.  Gordon  v. 
Xowther.     2  L.  Baym.  1447. 

8.  By  an  appeal  from  a  decree  of 
the  court  of  probate,  accepting  the 
return  of  commissioners  for  the  di- 
vision of  an  estate,  the  fttum  is  u- 
pened  to  every  objection  that  could 
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inwfidly  bare  been  made  to  its  ae- 
eqitanee  is  Ike  court  below.  Secer 
¥.  Sever.   8  Mass.  132. 

9.  Upon  appeal  in  chancery  cases,  a 
statenreot  of  facts  must  accompany 
tiie  tnnseript  of  the  record.  This 
pivnsion  nvas  revived  by  the  repeal 
of  t&e  judiciary  act  of  lebruary  IS, 
iSOi.  Umtsd  States  v.  iboe.  1 
Creneh,  318. 

10.  If  an  apfl^  is  prayed  in  the 
court  below  at  the  same  term  in 
which  the  decree  is  rendered,  a  ci- 
tation is  not  nec^sarv.  Reilyy. 
Lamar  et  al,    2  Crimea,  349. 

il.  The  thin^^  in  proceedings  in  rem^ 
does  not  follow  the  cause  into  the 
appellate  court ;  but  remains  in  the 
court  below,  which  has  a  right  to 
order  it  to  be  sold,  if  perishable, 
notwithstanding  the  appeal.  Jen- 
ntM  V.  Carson.    4  Cranch^  3. 

i2.  The  sentences  of  the  old  conti- 
nental court  of  appeals  in  prize 
eauftes  may  be  enforced  by  the  dis- 
iriet  courts  of  the  United  States. 
IMA 

IV.  Of  Mmkr. 

i.  Appeal  of  murder  defendant  de« 
mars  in  abatement.  Erroneous 
process  is  aided  by  appearance, 
where  the  party  comes  in  and  pleads 
to  issue,  otherwise  when  he  challen- 
ges the  defect.  Parish  shall  not  be 
intended  to  contain  more  than  one 
viU.  Wilson  v.  Laws,  l  iSSa^A:.  ao. 
i  L.  Bayftt.  20. 

2.  In  an  appeal  for  murder  it  is  suf- 
ficiently certain  to  charge  that  the 
lact  was  committed  about  such  au 
hour.     Undy  and  2  Salk.  589. 

3.  Proceedings  thereon.  Bl^^  v. 
SkttMdy.  2  Bladcstonej  710.  9 
Sdk.  39.  Gtdlford^s  case.  1  Salk. 
382. 

No  objection  to  the  memorandum  of 
the  bill  to  be  taken  before  arraign- 
ment,   lb.  713. 

Appellees  not  put  to  plead  til  oyer 
Bad  of  all  prior  proceedings,  if  de- 
manded,    ibid. 

^  If  an  appeal  is  reraered  by  certio- 
rari, the  appellee  must  be  arraigned 
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on  the  appeal  returned ;  therefore 
if  the  appeal  was  brought  by  an  in* 
fant  in  person,  tho  court  cannot,  be- 

-  fore  the  arraignment,  permit  him  to 
prosecute  it  by  guardian.  An  in- 
fant cannot  prosecute  an  appeal  in 
person.  SwMh  v.  Bqwen.  2L. 
Baym.  ±288. 

B.  Appeal  of  death  by  bill  exhib- 
ited at  the  sessions  of  the  gaol 
delivery,  and  removed  into  B.  K.  by 
certiorari.  The  King's  Bench 
may  bail  one  convicted  of  man- 
slaughter. •Armstrong  v.  Lisle.  1 
Sidle.  60.  Btit  never  allowed  till 
clergy  had.  Tfie  King  v.  KSsate. 
1  SaUc.  103. 


APPEARANCE. 

i.  If  a  writ  be  taken  out,  and  the  de- 
fendant agrees  to  appear,  he  shall 
appear  and  plead  according  to  the 
return  of  the  writ ;  and  if  the  re- 
turn be  before  mensem  pascluB,  he 
shall  plead  to  enter ;  but  if  no  writ 
were  taken  out  he  shall  not  be  o- 
bliged  to  appear  5  but  if  a  writ  were 
taken  out  returnable  after  mensein 
paschcBy  he  shall  have  an  imparlance 
till  next  term.  Anonymous.  2 
Salk.  618. 

2.  It  is  discretionary  in  the  court  to 
dispense  with  the  personal  appear- 
ance of  delinquents  to  receive  judg- 
ment ;  and  they  will  not  do  it  but 
on  such  terms  as  that  justice  shall 
be  satisfied.    Anon.    Lofft^  28. 

8.  It  will  never  be  required  to  grati- 
fy Uie  wishes  of  a  prosecutor,  or  to 
serve  any  other  purposes  than  what 
necessarily  pertain  to  justice.  Cast 
of  Cambridge  Scholars.    Lqfft^  08. 

4.  If  defendant  would  move  in  arrest 
of  judgment  after  conviction  for  a 
misdemeanor,  he  must  be  present  in 
court.  Bev.  v.  Inhabitants  of  Weun 
hill.  2  Burr.  928,  930.  1  Black, 
209. 

5.  Appearance  cures  defect  in  pro- 
cess. Caswell  V.  Martin.  2  Str. 
1072. 

6.  ,  Process  was  anciently  entered  up- 
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on  the  roll,  and  saved  appearaoioe. 
J^nonynums,    1  6kUk.  64*. 

7.  An  appearance  of  the  defendant 
by  attomoy  cures  all  antecedent  ir- 
regttlarty  of  process.  Knox  v.  <Siim- 
me?^    3  Cranchy4^e. 

8.  The  appearance  of  the  defendant 
in  error  waives  all  objection  to  the 
irregularity  of  the  return  of  the  writ 
of  error.  fFood  v.  Lide,  4  Crenchy 
180. 

9.  The  appearance  of  the  defendant, 
to  a  foreign  attachment  in  a  circuit 
court  of  the  Utdted  States  waives  all 
objection  to  the  non-service  of  pro- 
cess.  PpUard  V.  JOwight.  4  Cranfih^ 


APPRENTICE. 

1.  Whatever  apprentice  gains  be« 
longs  to  the  master,  and  he  may 
have  action  for  it.  Barber  v.  Den- 
nis,    1  Sattc.  68. 

2.  Service  of  apprenticeship  beyond 
sea  sufficient  to  enable  JJ.  to  use  the 
trade  in  Englafid,  The  ICing  v. 
Fox.    1  S(Uk.  67. 

3.  Covenant  between  the  master  and 
third  person,  the  servant  not  being 
party,  makes  no  apprenticeship. 
The  case  of  Oiesterfield.  2  Soft:.  479. 

4.  Where  the  master  dies,  his  exe- 
cutors having  assets,  shall  provide 
for  the  apprentice.  FecJcs  case, 
3  8aJk.  41.    1  SaUc.  66. 

$.  Order  of  justices  tliat  executor 
shall  keep  testators  apprentice, 
quashed.  By  custom  of  London^  ex- 
ecutor shall  place  testator's  appren- 
jtice  to  another  master  of  the  same 
trade.    Ihid* 

6.  Apprentice  is  not  bound  to  serve 
tlie  executor  of  the  master.  Box* 
ter^  widow  and  executrix  v.  Bur^ 
field.    2  Str.  1266. 

7.  Apprentice  is  not  assiepiable. 
Cannot  be  bound  nor  discharged 
without  deed.      Inter  Inhahvtcmtes 

.  Paroch.  Castor  S[  Aides,  i  SaUc. 
68.     1  L.  Earful.  683. 

8.  The  court  were  of  opinion  that 
apprentices  eould  not  be  bound  to  a 


master  resident  out  of  the  |^».»u, 
though  he  had  a  house  and  land 
within  the  parish  belonging  to  tho 
church-wardens  so  binding  out  the 
apprentice.  Mxnu  Lqffty  79. 
9.  Justices  may  force  a  master  to 
take  an  apprentice.     Anonymous. 

1  SaUc.  67. 

iO.  Apprentice  cannot  be  discharged 
Without  appearance  or  summons 
of  the  master,  and  using  him  un- 
kindly is  not  sufficient  The  Mng 
V.  Easman.    2  Str.  1013. 

11.  Sessions  may  dischai^  appren- 
tice by  original  order,  and  order 
money  to  be  returned.  The  King 
V.  Johnson.    1  8alk.  68. 

1^  Justices  may  dischaj^e  an  ap- 
prentice, and  order  restitution  of 
tJie  money  given  with  him.  IHli0n*s 
ease,    l  Sailc.  67. 

Ig.  But  power  to  discharge  appren* 
tices  extends  only  to  such  trades  as 
are  specially  named  in  the  statutes. 
The  mng  v.  Qateli/.    2  SaUc.  471. 

i4«  The  apprentice  of  a  freeman  of 
London  may  be  discharged  by  the 
sessions  under  5  EL  c.  4.  s.  85.  if 
the  freeman  lives  out  of  London,  and 
the  apprentice  serves  him  out  of 
London,      The  King  v.  CoUnhounu 

2  L.  Baym.  1410.    1  Str.  663. 

15.  Apprentice  not  to  be  diseharsed 
without  a  reason.  TAe  King  v.  Ikt' 
vie.    2  Str.  704. 

16*  Money  advanced  for  clothes  need 
not  pay  the  apprentice  duty.  8  An. 
c.  9.  s.  39.  Between  the  Parities  of 
Ovingdon  and  ^ortheram  in  Fark^ 
shire.    2.  Str.  1132. 

(See  Burleigh  v.  Stihbs.  5  Term  Rep. 
465.  Evidence  IV.  R.  v.  JQ?^- 
sham.  (Jnhab.)  6  East,  309.  tit. 
Stamps.) 

17.  An  apprentice  who  at  the  aee  of 
17  was  bound  by  indenture  (ii^ieh 
stated  her  to  be  14)  for  seven  years, 

•  is  entitled  to  be  di9ehars;ed  at  21, 
being  brought  up  by  htweas  corpus. 
Ex  parte  M.  A.  Iktvis.  0  jEerm 
Rejp.  715. 

18.  If  an  apprentice  be  impressed  into 
the  sea  service,  the  master  cannot  sue 
ont  a  habeas^  corpus  to  bring  him  nfk 
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to  W  diMliaiged,  though  the  ap- 
nreiitiee  raaj*    Bat  the  Xiord  Chief 
Juttiee  BAj issue  a  warrant  to  bring 
him  upfon  the  application  either  of 
the  mister  or  of  the  apprentice.    J?« 
T.  Edwards,    7  Term  Rep.  745. 
19.  And  the  master  has  also  his  rem- 
edy by  action  if  his  apprentice  be 
iiD|iroperly    taken  firom    him.      7 
Term  Rep.  74d.    5  East^  39. 
iiO.  The  eaptain  of  a  ship  of  war  de- 
taining an  apprentice  who  had  been 
impressed,  after  notiee  by  sueh  ap- 
prentiee,  is  liable  in  an  action  by 
tlie  master  for  wages  for  the  ser- 
vice of  the  apprentice.    Eades  v. 
Vandeput.    S  JEast^  39,  n. 
dl.  A  contract  under  seal,  and  stamp- 
ed, to  serve  another  for  three  years, 
at  so  much  per  week,  the  master  a- 
greeing  to  learn  the  other  a  trade, 
and  the  latter  agreeing,  if  he  lost  any 
time  to  the  prejudice  of  his  master, 
to  abate  so  much  per  day^  eonsti- 
tittes  an  apprenticeship.  U.  t.  Rain- 
ham  (JnhoD.)    i  East^  331. 
t22.  An  apprentice  in  the  Oreenland 
fishery  is  no   otherwise  exempted 
from  being  impressed  than  under 
the  general  act  of  the  13  6.  2.  c. 

17.  which  exempts  all  persons  from 
being  impressed  before  the  age  of 

18,  and  every  person  wlio  not  hav- 
ing before  used  the  sea,  shall  bind 
himself  apprentice  to  serve  at  sea 
for  the  first  three  years  of  such  ap- 
prenticeship. Ex-parU  Brocke. 
6  Easty  238. 

(See  also  Habeas  Corpus,  Manda* 
Mus  II*    Poor  (Settlement)  I.) 

23*  Where,  upon  a  habeas  carpus  to 
bring  ap  the  body  of  an  apprentice, 
the  keeper  of  the  house  or  correc- 
tion returned,  with  the  body  of  the 
party,  a  r^ular  conviction  of  him 
hy  two  magistrates  on  tbe  statutes 
20  6.  2.  c.  19.  for  a  misdemeanor 
in  absenting  himself  as  an  appren- 
tice from  his  master's  service ;  it  is 
no  answer  to  shew  by  affidavit,  that 
the  party  had  bonnd  himself  txhen 
8R  b^tmt  to  serve  till  25,  and  that 
when  he  came  of  age  he  elected  to 
avoid  the  indentures,  after  which 


the  offence  imputed  had  been  com- 
mitted ;  for  this  was  proper  matter  to 
be  shewn  to  the  magistrates  below, 
who,  if  the  matter  shewn  to  them 
were  true,  acted  at  their  own  peril 
in  committing  the  party ;  but  this 
court  have  no  power  to  discharge 
an  apprentice  from  his  indentures ; 
and  are  bound  by  the  return  of  a 
regular  conviction,  where  the  objec- 
tion does  not  appear  on  the  face  of 
the  return,  to  remand  the  party. 
Ex'parle  GiU.  7  East,  876. 
24*  Where  the  master  and  father  of 
a  boy  agreed,  under  seal,  that  the 
master  should  teach  the  sou  the  art 
and  mysteiT  of  weaving,  for  five 
years,  and  find  utensils,  and  that 
the  son  should  receive  half  his  earn- 
ing, and  the  master  the  other  half ; 
under  which  the  boy  served  out  the 
time  as  an  apprentice :  held  that 
this  agreement  between  the  father 
and  master  (to  which  the  son  was 
no  party)  not  binding  the  son,  or  the 
father  for  him,  to  any  service  to  the 
master ;  but  the  son's  service,  in 
fact,  being  merely  voluntary  ;  was 
no  apprenticeship  iti  point  of  law  ; 
and  conseqnenUy  no  settlement 
could  be  gained  by  the  son  serving 
his  master  under  such  a  contract. 
The  King  v.  The  Inhabitants  of 
Cromford.    8  Easf ,  25. 

25.  An  indenture,  binding  an  adult  as 
an  apprentice,  which  was  not  exe- 
cutea  by  herself,  but  only  by  her 
fkther-in-lawand  the  master,  though 
with  her  consent,  does  not  consti- 
tute her  an  apnrentice  ;  and  conse- 
quently no  settlement  can  be  gained 
by  her  under  such  indenture.  The 
mngy.  The  Inhabitants  ofRipan* 
9  East,  295. 

26.  An  apprentice  cannot  be  assign- 
ed by  the  master,  his  trust  being 
merelv  personal.    1  Mass.  172. 

27.  Where  a  child  had  been  duly 
bound  as  an  apprentice  in  Upper 
Canada,  and  the  master  had  remov- 
ed with  the  child  into  this  State 
(Mass.)  the  court  refused  to  order 
her  to  be  delivered  to  her  mother, 
who  had  married  a  second  husband. 
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but  permitted  her  to  remaip  with. 
her  master,  shedeeiarins  hei^if  so 
inclined.  Ctmmonwe&lm  v.JBbmU' 
6  Mass.  273. 


ton. 


advanced  to  the  apprentice,  though 
neither  the  master  of  the  ship,  uor 
the  owners,  knew  of  his  being  an 
apprentice.     6  Jolins,  Hep.  274?. 
28.    At  common  law  a  father  may  as-    33.  An  infant  cannot  be  bound  an  ap- 
sign  the  serv'ices  of  his  minor  son  to        prentice,  unless  he  is  a  party  to, 
another,  for  a  consideration  to  en-       and  executes,  the  deed  or  indenture, 
ure  wholly  to  the  father  ;  and  this    Where  the  father  of  an  infant  and  the 


for  a  longer  or  shorter  term,  limit- 
ed however  by  the  son's  minority, 
and  the  life  of  the  father.  Bay  v. 
Everett.  7  Mass.  iitS. 
3$.  And  the  statute  of  1794  c.  64 
does  not  take  thii  power  from  the 
father  :  all  contracts  of  service  le- 
gal at  the  common  law,  remaining 
legal  since  the  statute  :  but  the  on- 


master  executed  an  indenture,  bind* 
ing  the  infant  to  the  master,  it  was 
held  that  the  indenture  (thoueh  the 
father  was  bound)  was  not  bmding 
on  the  child ;  and  that  the  infant 
alone  could  take  advantage  of  any 
defect  in  the  indenture.  In  the  mat- 
terofthe  M'Dowks.  8  Jokns.  Bep. 
328. 


iy  remedy  which  either  party  can    84.  If  apprentices  are  salvors  their 


hfLve  is  upon  the  contract ;  and  not 
under  the  statute,,  imless  the  bind- 
ing pursue  the  statute.    Ibid, 

80.  When  minors  are  bound  appren- 
tices in  pursuance  of  the  statute,  all 
considerations  must  be  secured  to 
the  apprentice  ;  whether  such  bind- 
ing be  by  parents,  or  guardians,  or 
by  the  minor  with  the  approbation 
of  the  selectmen.    Ibid. 

JBi,  "Where  an  apprentice  is  employ- 
ed by  a  person,  without  the  kuow- 
ledge  or  consent  of  his  Tnaster,  the 
master  is  entitled  to  all  his  earn- 
ings, whether  the  person  who  em- 
ploys him  does  or  does  not  know 
that  he  is  an  apprentice  ;  but  in  the 
case  of  a  hired  servant^  the  employ- 
er must  have  notice  of  his  being;  the 
servant  of  another,  to  make  him 
answerable.  James  v.  Le-Roy  and 
oUiers.    6  Johns.  Rep.  274. 

32.  Where  an  apprentice  ran  away 
from  his  master  in  ^l^w-York^  and 
entered  on  board  of  a  ship,  and  sign- 
ed articles  by  which  he  engaged  to 
perform  the  whole  voyage,  and  to 
forfeit  his  wages  in  case  of  deser- 
tion or  embezzlement ;  and  during 
the  voyas;e  he  deserted,  having  been 
%M\\ij  of  embezzlement ;  it  was 
held,  that  the  master  of  the  appren- 
tice was  entitled  to  recover  his 
whole  earnings  during  the  time  he 
was  on  board,  from  the  ship  owners, 
without  any  deduction  for  wages 


masters  are  not  entled  to  their  share 
of  the  salvage,  but  it  sliall  be  paid 
to  the  apprentices  themselves.  Ma^ 
son  et  of.  T.  Bl^reau.  2  Crancli^ 
240. 


ARRAIGNMENT. 

1 .  Arraignment  may  be  without  hold  - 
ing  up  the  hand.  The  King  v.  Rod- 
cliffe.    1  Blackst&nejS. 

2.  Under  the  act  of  March  15, 1809, 
<^  making  further  provision  in  the 
judicial  department,''  one  capitally 
indicted  cannot  be  arraigned,  unle^ 
three  justices  of  the  court  be  pres- 
ent.   2  Mass.  303. 


ARREST. 

I.  OJicer^s  duty  on, 
n.  Privileged  Places  and  Persons, 

III.  On  Escape. 

IV.  On  Sunday. 
V.  Fees  on. 

VI.  Warrant. 
VII.  OUier  jioints  relidive  to. 

1.  A  defendant  was  held  to  bail  a 
second  time  for  the  same  cause  of 
action,  after  plaiutilT  had  discoutin^ 
ued  the  first  writ  by  reason  of  a 
mistake.  Bates  v.  Barry,  Esq.  3 
Wils.  381. 
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%  Wh^re  tlie  debt  does  not  require 
bail,  eoats  wUl  not  warrant  holding 
to  liail  in  debt  on  the  judgment. 
Oammage  r.  fFatkiru     2  8tr.  975. 

£  Officer's  Duty  on. 

±.  An  arrest  most  be  by  the  autkari- 
ty  ot  the  bailiffs  but  n  hva  name  is 
indorsed  on  the  warrant,  he  need 
not  be  the  hand  that  arrests ;  nor 
need  he  be  in  the  presence,  nor  ac- 
tually in  ught,  nor  within  any  pre- 
cise distanee  of  the  person  airested. 
Cowper^  65. 

S.  A  baiUff,  in  exeention  of  mesne 
proeess,  may  break  open  the  door 
of  a  lod^ger^s  apartmetd,  having  first 
gained  peaceable  entrance  at  the 
outer  door  of  the  house.  Leev, 
Gonsett.    Cowp,  1.    Lqfft^  374. 

5.  A  common  bailiff  is  not  bound  to 
sltew  his  warrant,  but  a  special 
bailiflT  is.    jaitoi^fmous.    8  Salk.  46. 

i.  No  arrest  can  be  without  actual 
touching  the  defendant  Cknner  t. 
Sparks,    i  Salk.  79. 

Bi  Gaoler  cannot  retake  for  his  tdes 
only.    fVUUng  r.  Qoad.   2  Str.  909. 

6.  Though  the  bailiff  gets  in  under 
a  false  pretence,  yet  any  one  resists 
him  at  his  peril.      The  King  r. 

7.  The  defendant  cannot  justify  an 
assault  and  false  imprisonment  of 
•4.  0.  by  shewing  a  hiitat  issued  a- 
gainst  C.  I),  and  averring  that  it 
was  issued  against  d.  B.  and  that 
tiiey  are  one  and  the  same  person ; 
there  being  no  averment  that  J.  B. 
was  known  as  well  by  the  name  of 
C.  JD.    ShadgeU  v.  CUpson.  8  East, 

329. 
&  The  mere  delivery  of  a  co.  «a.  fo 
a  sheriff,  is  not,  ipso  facto,  eteotn- 
stantl,  an  arrest^  so  as  to  place  the 
defendant  in  custody  on  the  execu- 
tion, and  reudet'  the  sheriff  liable 
for  an  escape.  Triicy  and  another 
V.  H^hippk.    8  Mms,  Bep.  370. 

II.  Privileged  Places  and  Persons. 

i*    The  Temple  is  extraparochxal, 

14 


but  all  arrest  there  was  not  set  aside; 
Broum  v.  Burlace.    3  SaUc.  45. 

2.  A  Serjeant  in  the  guards  cannot 
be  arrested  in  the  palace  court  for 
a  less  sum  thai^  ten  pounds.  Good^ 
aWs  case,    i  WUs.  216. 

3.  One  who  was  a  bankrupt  came 
from  Holland  with  intent  to  surren- 
der himself  on  ih^  forty-second  day ; 
but  hearing  his  time  was  eulaiged^ 
resolved  not  to  surrender  till  the  en- 
larged day.  In  the  mean  time  he 
was  arrested,  and  the  court  held  h^ 
should  not  be  diseharged  $  for,  till 
actual  surrender,  the  stat.  5  Q.  2. 
c.  30.  meant  to  protect  a  bankrupt 
only  during  such  time  as  might  be 
reasonable  and  convenient  for  him 
to  come  in  and  submit  himself  to  the 
eomniission.  Kenyan  and  otliers  v. 
Solomon.    Coioper,  156. 

4k  A  land-waiter  at  the  customhouse 
is  not  capable  of  being  an  ambassa- 
dor's domestic  servant,  so  as  to  be 
protected  frdm  arrest.  Masters  r^ 
Manby.  ,  1  Burn  401. 

04  A  volunteer  soldier  not  privileged 
froni  arrest  Turner  v.  Turner. 
1  jBurr.  466. 

6.  A  chaplain  to  an  ambassador  i9 
not  protected  from  arrest  unless  he 
does,  duty  in  his  house.    8eacomb& 

,,  \.T^Bowlnisy.    1  WUs.  20. 

7.  Whether  a  game-keeper  to  a  peer 
be  privileged  frtfm  arrests  P  Ches-- 
ter  V.  UpSale.    1  WUs.  affs. 

(And  see  Swancott  v.  Wes^mrth.  4 
Bast,  75.    Practiob  XXfll.) 

8.  A  feme  covert  was  discharged  out 
of  custody,  because  she  was  arrestr 
ed  without  her  husband,  though  the 
writ  Was  sued  out  against  both,  on. 
which  man  est  inventus  was  returned 
as  to  the  husband.  Edwards  v. 
Rounke  etux.    1  Term  Rep.  486. 

4.  A  married  wiAnan  holden  to  bail 
(for  penalties  incurred  bv  insuring 
in  the  lottery)  was  dischargjed  by 
the  court  of  C.  P.  on  entering  a 
common  appearance,  on  her  affida- 
vit of  Ijer  coverture.  Pritchett  q.  f. 
V.  Cross.    2  H.  Black.  17. 

10.  The  court  will  not  discharge  a 
woman  under  arrest  on  cowmon  bail  j 
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as  being  maif  Fed,  if  she  obtained 

credit,  pretending  she  \va^  single. 

Partridge  r.  Clarke*    5  Term  hep. 

191. 
11.  But  they  will  do  so,  if  it  appear 

that  the  plaintiff  knew  her  to  be 

covci^  at  the  time  of  contracting  the 

debt.     Waters  v.  Smitft.    6  Term 

Eep.  45  U 
±2.  Or  if  she  mistakenly  allege  she 

belieTes  her  husband  to  be  dead. 

Fitt  T.  Thaiinpson.    1  East^  10. 

13.  Or  if  the  plaintiff  kn^w  she  had  a 
husband  living  abroad,  though  un* 
der  terms  of  separatioii.  March  y^ 
Capelli.    1  Eastf  17,  n. 

14.  A  French  itanum  and  her  husband, 
came  over  to  England^  the  hus- 
band gives  her  a  power  of  attorney 
to  transact  his  business  and  goes  to 
Hamburgh :  She  cohabits  with  an* 
other  man,  and  trades  on  her  own 
aecount  with  the  plaintiff,  by  whom 
she  is  arrested;  under  these  circum- 
stances the  court  of  C.  P.  refused 
to  discharge  her  our  a  common  ttp-^ 
pearance^  on  the  ground  of  her  cov- 
erture, although  the  plaintiff  ap- 
peared to  have  been  acquainted 
trith  if.  IJe  GatlUm  v.  n'Jiglc^ 
1  Bos.  ^  Full.  8. 

10.  But  that  court  wiH  now  dis- 
charge Afime  covert  defendant  upon 
a  common  appearance,  though  she 
contracted  the  debt  as  a  fente  sole^ 
and  was  entrusted  by  the  plaintiff 
as  such,  unless  she  represented  her- 
self to  be  single^  Cknlim  v.  Rowed. 
Mw  Eep.  04. 

16.  The  court  will  not  discharge  a  de* 
fendant  out  of  castody  on  filing 
common  bail,  on  the  ground'  that  he 
has  become  insane  since  the  arrest. 
Kemat  v.  JSlhrman.     2  Term  Eep. 

300. 

17.  Nor  even  on- the  ground  that  he* 
was  insane  at  the  time  of  the  arrest. 
JVtfft  V.  Vemetf.    4  IW^i  Sep.  I2f . 

18.  And  the  court  of  C,  P.  thought 
they  could  not,  and  accordingly  re- 
fused to  do  it,  (hough  a- com  mission 
of  lunacy  had  issued  against  him 
previous  to  the  arrest.  Steel  y.  A' 
Om.    2  Bos.  J^  Pull.  S62. 


19.  Neither  will  the  court  discharge 
the  baU  on  the  ground  of  the  defend- 
ant's having  become  a  lunatic 
since  the  commencement  of  the  ac- 
tion. Ibbotson  y.  Lord  Galipay.  5 
Term  E^.  idd. 

20.  A  secretary  of  a  foreign  minister 
is  privileged  from  arrest,  thoi^i  his 
name  be  not  leistered  at  the  office 
of  the  secretary  of  state.  Hopkins 
V.  De  Eoebeck^    8  Term  Eep.  79. 

2i.  A  person  within  the  walls  of  a 
prison,  though  voluntarily,  cannot 
be  arrested  by  a  creditor  in  the  or- 
dinarv  manner ;  but  a  detainer  must 
be  lodged  agninst  bim.  WUikmsm 
V.  Jaques.    3  T^erm  Eep.  392. 

22.  The  king's  servants  are  privileg- 
ed from,  arrest ;  and,  if  taken  in  ex- 
eeution^  the  court  will  discharge 
them  on  motion^  Bartlett  v.  Heblies. 
0  2'emi  Eep.  686. 

^.  An  arrest  within  the  king's  pal- 
ace, by  an  officer  of  the  palace  court, 
of  a  person  not  of  the  household,  a- 
gainst  whom  a  writ  has  issued  out 
of  that  court,  is  good,  though  no 
leave  to  make  the  arrest  has  beeB*  * 
obtained  from  the  board  of  sreen 
eloth;  and  no  indictment  will  lier 
against  the  offiseers  making  it.  B. 
V.  8tohbs.    3  Term  Eep.  739. 

24.  The  eonr^  I'efused  to  discharge  a 
'  person  in  custody  by  process  of  the 
sheriff's  court,  in  a  cause  afterwards 
removed  into  thii  eonrt,  because  he 
was  arrested  while  attending  com- 
missioners of  bankrupt  to  prove  a* 
debt.  Kinder  t. JFil&tttns.  4Tsrm 
Eep.  877. 

iB^  The  acceptor  of  a  bill,  which  be- 
comes due  and  is  paid  by  him  after 
the  bankruptcy  of  the  drawer,  can- 
not arrest  the  drawer  within  the 
time  allowed  him  by  stat  6  G.3. 
e.  80.  8.  0 ;  for  attending  the  eon- , 
missioners  to  be  examined.  Darbji 
v.  Baughan.    0  Term  Eep.  209. 

26.  The  eommissioners  of  bankrupt 
are  a  court  of  justice.    0  Term  Sep» 

200, 

27.  If  the  bankrupt  surrender  within 
42  days  after  notiee,  &c.  the  com- 
missioners may  by  their  o^vn  author* 
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tty  afterwards  eilaige  the  time  for 
tiudiig    his    examination,    during 
whieh  enlarred  time  the  bankrupt 
is  privikgecT  from  arrest.    Davies 
V.  TraOar.    8  Ttrm  Ref.  47d. 
i28.  Aliaiibiipt, attending  uponanotiee 
for  tlaX  purpose  a  meeting  of  the 
eonmissiooerd  to  deehire  a  dividend 
of  Ills  estate,  is  protected  from  ar- 
rest at  the  suit  of  a  creditor  during 
sueh  attendance,  although  several 
years  after   his  last  examination. 
Ardimg  y.  Flower  ^  aL    S  Tmn 

29.  The  case  of  bail  is  an  exception 
to  the  general  mle.  The  principal 
is  eonsidered  as  being  in  tke  costo- 
dj  of  the  baily  who  maj  surrender 
bim  vrben  thej  please.  &  Term 
Sep.  20%  210. 

^.  Ail  persons  who  hare  relation  to 
a  cause  which  calls  for  their  at- 
tendance in  court  whetlier  they  are 
compelled  to  attend  by  process  or 
not,  are  entitled  to  privilege  from 
arrest  amio  et  redamdo  provided 
they  come  hona  fide.  JHeekim  v. 
amith.     t  H.  Black.  68$. 

31.  Id  which  description  bail  is  in« 
cloded.     1  H.  Black.  j636. 

^  And  barrigUrs  opon  the  circuit. 
1  ff.  Black.  636. 

33.  A  defendant  in  a  eaasc,  attending 
an  arbitrator  to  be  examined  as  a 
witness  under  a  rule  of  court,  is  pri- 
vil^^  from  arrest,  cutido  mo/rartdoy 
drtdeyndo^  8penuT.  Stewart jBarU 
3£iue,89. 

31.  Defendant  having  'given  a  bond 
conditioned  for  the  payment  of  a 
snm  of  money  if  a  sentence  of  a 
viee  admiralty  court  should  be  af- 
ft^med  on  apoeal9and  the  appeal 
having  been  dismissed  for  want  of 
prosecution,  defendant  was  arrested 
nnd  holden  to  bail ;  the  appeal  be- 
illg  restored  upon  petition,  the  ac- 
tion was  suspended  and  the  bail  dis- 
charged ;  but  bein£*  a^^ain  dismissed, 
a  new  action  on  the  bond  was  com- 
meneed,  and  the  defendant  was  a- 
pun  arrested  and  holden  to  bail. 
From  this  sceond  arrest  the  defefid- 
amt  applied  to  bedisehai^edj  but 


the  conrt  rejected  the  application. 
IFoodweston  v.  Scott. '  JV*ew  £ejp.  13. 
(And  see  LiUay  v.  EUefsen.  2  East^ 
4f58.    Affidavit  V,) 

23.  Plaintiff  having  recovered  judgh* 
meut  and  levied  part  under  a^./a., 
arrested  the  defendant  for  the  resi- 
due in  an  action  on  the  judgment, 
he  not  having  been  arrested  in  the 
original  action :  and  court  refused 
to  discharge  him.  Hesse  v.  Steven- 
son.   mMbw  Bep.  183. 

33.  An  attachment,  for  non-paymeiit 
of  money  to  ^i^.,  having  issued  a- 

Sinst  B.J  and  the  process  being  in 
e  hands  of  an  officer  who  had  not 
been  able  to  serve  B.  therewith,  B. 
was  met  by  J.  in  the  street,  and 
earned  by  violence  to  the  chambers 
of  C,  who  was  •iS.'s  attorney,  and 
there  detained,  while  the  original 
process  was  sent  for  and  served  up- 
on him ;  the  officer  also  was  sent 
for,  (but  not  by  JSt.,)  and  on  B.y  leav- 
ing the  chambers  of  C.  he  was 
arrested.  The  court  held  this  ar- 
rest illegal,  and  discharged  B. 
Birch  V.  Prodger.  Mw  Mep.  135. 
(And  see  post^  IV.) 

37.  E'en^ingtan  Palace,  being  kept  in  a 
constant  state  of  preparation  to  re- 
ceive the  king  witli  his  officers,  ser- 
vants and  guards  residing  and  doing 
duty  there  at  all  times  and  some  of 
the  royal  family  having  apartments 
there,  is  privileged  as  a  royal  pal- 
ace ap;ainst  the  intrusion  of  the 
sherifl  for  the  purpose  of  executing 
process  against  the  eoods  of  a  per- 
son having  the  use  of  certain  apart- 
ments therein.  Winter  V.  Jfliles, 
10  Eastj  578. 

88.  One  who  had  been  appointed  con- 
sul-general from  the  PortCj  but  was 
dismissed  several  months  before 
from  his  employment,  and  another 
person  resident  here  appointed  iu 
his  room,  is  not  at  any  rate  privi- 
leged from  arrest;  Uiough  at  the 
time  of  the  arrest  he  had  not  receiv- 
ed any  official  notification  of  his 
dismissal  or  of  the  appointment  of 
the  other.  JhrshaU  v.  Crltico.  9 
East^  147. 
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39.  A  party  to  an  aetion  referred  to   '  lY.  On  Sunday. 
thB  deeisiou  of  the  court  upon  a 

fsase  stated  is  pririleged  from  arrest  !•    A  person  may  be  arreste.d  on  % 

during  his  attendance  unon  the  court  Stmday  on  an  attachment  for  a  res- 

Ex-parte  M'JVtU.    t  Mass.  2^.  cue.    Jntmymous.    H^iUesj4A9. 

40.  Where  one  attends  the  court  as  a  Or  under  an  escape  warrant.  Aunu 
mtness  without  being  summoned,  he  WiUes^  4M. 

is  not  privileged  from  arrest,  al-  Or  even  without  a  warrant  if  he  bas 

though  he  has  a  writ  of  protection.  wrongfully  escaped.    Ibid. 

Ex^forte  MJiTeil.    6  JHoss.  264.  But  bail  cannot  take  a  defendant  on  a 

41.  A  judge  is  not  liable  to  arrest  by  /Sunday  in  order  to  surrender  bim. 

groeess  issuing  out  of  bis  o^^n  court,  Ibid*              . ,    ^^^ 

ut  must  be  proceed^  a^inst  by  Nor  can  a  defeniaut  be  arrested  on 

bilL    Whether  after  bail  is  put  in,  a  Sunday  for  qhi-paymeot  of  a  pen- 

the  arrest  and  proceedings  may  be  alty  under  a  conviction  on  a  penal 

set  aside  on  motion  for  irregularity,  statate.    Ibid, 

must  depend  on  the  practiise  of  the  2.    Arrest  on  a  Sunday  void.     Wilson 

court    This  court  will  not  inter-  v.  Tudcer.    1  Sidk.  78. 

fere  with  the  proceedings  of  an  in-  9.    One  who  is  convicted  pf  a  penalty 

feriour  court  in  this  respect    In  the  under  tli^  lottery' act,  cannot  be  i^- 

nudter  of  W,  Idvingstiru    8  Johns.  prehended  on  a  Sunday  for  non-pay- 

Sep.  801.  ment  of  the  forfeiture,  it  not  being 

42.  A  member  of  Congress  is  privi-  a  cyistmctive  bi^each  of  the  peace ; 
leged  from  arrest  only  while  at  thou^  the  defendant  miriit  have 
Congress,  or  actually  goins  to,  or  been  indicted  in  a  criminal  manner 
returning  from  Congress.  Xewis  v.  on  the  act,  in.  which  case  he  miglit 
Elwendrnf.    2  Johns.  Cos.  222.  have  been  arrested  on  a  Sunday. 

.     R.  V.  Myers.    1  Term  Sep.  265. 

UL  On  Escape.  4*    So  an  attachment  ibr  non-perfa^ 

mance  of  an  award  is  only  in  the 

(^*    If  a  bailiff  has  made  a  legal  ar-  nature  of  a  civil  execution.   1  Tern 

'  rest,  and  the  prisonet  escapes,  he  S^.  266. 

may  justify  breaking  open  the  door  ^.    So  an  attachment  for  non-payment 

of  the  house   upon  iresh  pursuit  of  costs.    (JL  v.  fifolres,  Cbttp.  186.) 

to  retake  him.    Lofftj  890.  i  Term  Sep.  266. 

$.    A  man  may  be  arrested  on  ^S^-  6.    A  rule  msi  for  an  attachment  for 

day  under  an  escape'  warrant ;  and  non-payment  of  money  pursuant  to 

a  gaoler  may  retake  upon  a  Aoidery,  the   master's  o/feco^ur  cannot  be 

on  fresh  pursuit,  a  prisoner  who  has  served  on  a  Sunday.     MUMunn  r. 

escaped  from  him.     Sir  WUliain  Smith.    6  Term  Sep.  86. 

Moore's  cose.     2  L.  Sayuu  1028.  7.    Jk.  was  arrested  at  the  suit  of  A 

2i%ttr.  626.  and   discharged,   the    sheriff  not 

8.    It  is  a  jystification  to  the  bailiff  knowing  that  there  was  also  ade- 

against  an  action  of  fabe  imprison-  tainer  in  his  office  at  the  suit  of  Cr. 

ment,  that  he  retook  a  prisoner  be-  on  the  Sunday  following  he  was  ar* 

fore  the  return  of  the  writ'on  mesne  rested  at  C's  suit,  and  discharged 

process,  though  he  had  voluntarily  by  the  c^ourt,  by  virtue  of  stat  29 

permitted  bim  to  go  at  large  after  Var.2.  c.7.  s.  6.    The  arrest  on 

the  first  arrest    McinsonV.  Matte'  ihe  Sunday  being  considered  as  an 

son.    2  Term  Sep.  172.  original  tdcing,  and  not  as  a  retak- 

4.    After  a  voluntary  escape  the  sher-  iftg  liter  an  escape.    Mcinson  v. 

iff  cannot  retake  a  prisoner.    M-  Jameson.    6  Term  Sep.  20v 

Mnson  y,  Jameson.    5  Term  Sep.  25.  8.    Where  a  writ  is  returnable  on  a 

Sundajf  it  must  be  executed  at  latest 
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ontke  Saturday:  and  where  a  de- 
fendant in  such  ease  was  arrested 
'  on  the  .IfeM&iy  morning,  and  detain- 
ed tUJ  tlie  writ  was  renewed,  the 
nmst  was  held  to  be  illegal.  Lo- 
veru^  y.  Plaistow.    2  H.  Blaek- 

V.  Fees  on. 

Jostiees  of  the  sessions  have  no  au- 
thority to  fix  the  bailifiPs  fees  for 
arrest  in  eivil  suits ;  nor  will  the 
eourt  of  K.  B.  allow  more  than  the 
Qsnal  fee  of  one  guinea,  though  a 
larger  sum  has  heen  in  fact  paid 
under  the  sanction  of  a  table  or  fees 
settled  by  the  sessions,  and  acted 
upon  ini  praetiee  for  many  years* 
Bolderor.Mosae.    sTmnMep.4±7. 

1*  A  warrant  of  the  chief  Justiee  of 
SL.  B.  to  arrest  a  party  ^  to  tlie  end 
that  he  may  heeome  bound,  &e.  to 
appear  at  the  next  segsion  chP  Oyer 
and  Terminer,  &e."  means  the  next 
session  after  the  arrest,  and  not  af- 
ter the  date  of  the  warrant  There- 
fore the  oAieer  executing  it  may  jus- 
tify an  arrest  eyen  after  the  lapse 
of  seyeral  sessions  subsequent  to  the 
date  of  the  warrant.  It  is  not  ne-- 
eessary  to  renew  such  warrant  eye- 
nr  session  if  not  executed  before. 
Mm^hew  y.  Porftrer  wad  aL  8  Term 
Bep.  lio. 

&»  An  officer  to  whom  a  warrant  is 
intended  to  be  directed,  cannot  ar- 
rest the  party  before  he  has  the 
warrant.  If  ne  do  the  court  wUl 
discharge  the  defendant  out  of  cus- 
tody. Jfo/Z  y.  JBoc/ie.  sTermBep. 
±97. 

B.    Whether  the  officer  he  not  bound 
to  produce  the  warrant  to  the  party 
*  arrested  if  it  be  demanded  ?  Quaere, 
8  Term  Rep.  188. 

^  The  bail  bond  was  ordered  to  be 
deliyered  up  to  be  cancelled,  be- 
cause the  aefendant  was  arrested 
before  the  officer  had  any  warrsint, 
tad  be&re  the  writ  was  deliyered 


to  the  sheriff.    Hall  y.  Boche.    8 
Term  fiep.  187. 

vn.  other  points  relative  to. 

The  word  ^  apprehended^^  in  the  8th 
section  of  the  act  of  Congress  for 
the  punishment  of  certain  crimes, 
comprehends  a  mV^lary  arrest  or 
seixure^  as  well  as  a  legal  ctrrest. 
Ex'parte  BoUman  Sf  Hwartwmd. 
4  Cranch^  Tt. 


ARSON. 

If  a  person  be  indicted  for  burning 
the  dweUtttg-Iumsey  of  another,  if  it 
be,  in  fact,  the  dwetHng-house  of 
such  person,  the  court  will  not  in- 
quire into  the  tenure,  or  interest  of 
the  occupant.  TheFeopley.  Van 
Blarcum.    2  Johns.  Bep.  105. 


ARTICLES  OF  THE  PEACE. 

1.  A  fact  committed  before  the  act 
of  grace  may  be  a  ground  for  arti- 
cles of  the  peace.  So  may  threats; 
Bex  y.  Mendes.    1  8tr.  4/7B. 

2.  The  court  will  not  enquire  into 
the  truth  of  articles  of  the  peace; 
but  the  court  may  review  them  af- 
ter security  has  been  ordered  u|^n 
them,  and  hear  objections  arising 
upon  their  face.  Lord  Vane^s  case. 
2Str.  i202. 

8.  To  take  security  of  the  peaee 
where  a  marriage  is  disputed,  it 
should  run  towards  JZoritna^  Petti?, 
who  hath  exhibited  articles,  &c.  a- 
gainst  him  the  said .  Jiannes  Bam* 
tridgey  by  the  name  of  HamwJi 
Bambridge,  wife  of  him  the  said 
JameSf  Sic.  The  King  y.  Bam- 
bridge.    2  8tr^  1231. 

4f.  Articles  of  the  Peace  ought  to  be 
exhibited  in  the  neighbourhood,  that 
the  security  may  be  given  there. 
Bex  y.  Richard  Waite.  2  Burr. 
780, 
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ASSESSORS. 

1.  Where  one  was  assessed  for  lands 
,  lying  in  a  school  district,  in  which 
tliey  were  not  legally  tazabley  but 
which  he  had  requested  the  asses- 
sors to  place  to  his  account  of  taxa- 
ble property^  and  informed  tiieni 
that  he  was  to  be  taxed  for  it ;  it 
was  holden  that  the  assessors  were 
not  liable  to  an  action  of  trespass 
for  making  such  assessment.  xWse 
T.  Whitney  Sf  al.    8  Mass,  93. 


ASSETS. 

i*  Advowson  in  fee  is  assets  in  the 
hands  of  tlie  heir.  Itobinson  and 
amUier^  Creditors  ofJ}r,  Tonge^  v. 
TuTige  and  another.  In  Chancery, 
2  8tr.  879. 

2.  Bond  to  «^.  a  trustee,  not  assets  in 
executor's  hands.  JDeering  v.  Tor^ 
rington.    1  Salk.  79. 

3.  Reversion  on  an  estate  for  life  i$ 
assets,  quando  atciderint*  Rook  v« 
Clealand.    1  L.  Baym.  as. 

4.  If  executor  of  lessee  for  years  en- 
ter into  the  tenements,  no  part  of 
tlie  profits,  unless  what  is  over  and 
above  the  rent,  shall  be  assets ;  but 
is  received  by  the  executor  as  ter- 
tenattt,  and  appropriated  to  the  use 
of  the  lessor.  Buckley  v.  Pirk,  1 
Salk.  n. 

p.  The  lands  of  a  deceased  debtor  in 
Georgia  are  assets  in  the  hands  of 
the  executor,  and  in  a  suit  in  equi* 
ty  following  the  assets,  it  i^  not  ne- 
cessary to  make  the  heir  at  law  a 
party.    Telfair  v.  Stead,   ^Cranch, 

407. 

«.  A  creditor  may  in  equity  follow 
the  assets,  into  the  hands  of  devis* 
ees,  legatees,  and  distributees.    lb. 

7.  It  is  no  error  tliat  the  decree  does 
not  apportion  the  amount  among 
those  defendants  who  have  assets, 
unless  it  appears  that  the  whole  as- 
sets in  the  hands  of  all  the  defend- 
ant are  more  than  sufficient  to  pay 
the  debt.  Telfair  v.  Stead.  2 
CVancA,4i4!» 


ASSIGNMENT. 

I.  Of  Chattels  real  and  persomd, 
U.  Of  Chose  in  action, 

I.  Cjf  Chattels  real  and  personal. 

i.  Assignment  of  a  lease  legal, 
though  neither  sealed,  delivered,  or 
stampt,  upon  peculiar  circuntetane* 
es.  Beck  on  aein,  of  Fry  v.  FhiUips, 
5  Burr,  2SZr, 

2.  The  assignee  of  a  rent  reserved  up- 
on the  assignment  of  a  term  may 
bring  debt  against  the  assignee  of 
the  assignee  of  the  term.  '  ^. 

And  he  need  not  shew  the  commence- 

ment  of  the  term. 
In  debt  for  rent,  if  the  defendant  pleads 

a  tender  on  the  laud  at  the  day,  he 

must  make  a  profert  pf  the  money. 

Sir  John  Broumlow  v.  Sir   Jofai 

Hewley.    1  L.  Maym,  S2. 

3.  A  lessee,  by  indenture,  cannot 
plead  even  against  an  assignee,  any 
thin^  which  is  tantamount  to  plead- 
ing that  the  lessor  had  no  interest 
in  the  premises  when  he  made  the 
lease.  In  an  action  of  covenant 
such  plea  is  bad  unon  a  general 
demurrer,  if  the  declaration  shews 
that  the  lease  was  by  indenture,  and 
will  not  prevent  the  plaintiff  from 
having  judgment  Falmer  v.  EkinSf 
2  L,  Maym,  1550, 

4.  Assign  is  a  word  of  very  large  ex« 
tent;  and  applies  to  those  who 
come  in  under  the  title  of  another, 
whether  they  be  in  by  act  of  law,  or 
voluntary  act  of  the  parly.  Motley 
V.  Scott.    Lofft,  316. 

5^  An  assignment  of  the  bulk  of  an 
insolvent  person's  property,  to  such 
of  his  creditors  as  would  agree  to 
re<^ive  it  in  full  diseharee  of  their 
debts,  is  valid  :  altliough  the  des« 
eription  of  the  effects  be  general,  so 
that  it  can  be  made  certain;  al* 
though  the  creditors  retain  their 
remedy  against  one,  who  has  lent  his 
name  to  the  insolvent  person  on  his 
negotiable  paper :  although  eertain 
of  his  creditors  assenting  have  pro* 
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tioosly  seaind-  themselveB  in  part 
Ibr  tkeir  demandg  by  attaehment : 
althoi^  the  assent  of  some  of  the 
creditors  is  ^iyen  by  attoruies, 
whose  authority  does  not  appear : 
and  although  the  registers  of  eer- 
fain  ressels,  making  part  of  the  ef- 
feets  assigned  were  not  exchanged, 
nntii  alter  a  sale  by  the  agents  of 
the  assignees.  Haieh  t.  Smith,  S 
Mass.  4ti, 

6.  An  assignment  of  effeets  by  an  in- 
solvent debtor,  in  trust  for  certain 
of  his  creditors  made  by  a  eouTey- 
ance,  to  which  they  are  not  parties 
nor  assenting,  is  void  as  to  other' 
creditors.  Wtdggry  et  ah  v.  Hade- 
elf.    5  Mass.  ±44% 

T.  A.  censigBs  goods  to  B.  on  the  ac- 
count and  risk  of  B.  who  before 
their  arri%'ui  becoming  insolyent, 
assigns  them  to  C  who  covenants 
to  receive  and  sell  them  for  the  use 
of  A.  but  without  his  assent  or 
knowledge.  The  goods  were  held 
*  to  be  stiil  liable  to  attachment  at 
the  suit  of  B^s  creditors.  Z^ne  et 
id.  V.  Jackson.    5  Mass.  ±57. 

8.  Where,  in  an  assignment  of  a  debt- 
or, in  trust  fbr  several  creditors,  it 
was  expressed  to  be  ail  the  proper- 
ty, goods,  chattels,  debts,  &c.  of  the 
debtor,  paKicuIarly  specified  in  a 
schedale  annexed  and  referred  to( 
this  was  held  not  to  be  a  general  as- 
signment of  all  the  debtor's  estate, 
but  was  to  be  construed  to  operate 
only  as  to  the  articles  speeined  in 
the  schedule.  JFilkes  v.  Fontaine 
and  Ferris.    9  Johns.  Rep.  83.9. 

f.  The  resulting  trust,  or  residuary 
interest  remaining  to  the  assignor 
after  the  purposes  of  an  assign- 
ment for  the  payment  of  debts  are 
satisfied,  is  not  such  an  interest  as 
can  be  taken  in  execution;  and  un- 
less the  assignment  be  merely  col- 
ourable, and  for  the  sake  of  the  re- 
sulting trust,  it  is  not,  on  account  of 
such  residuary  interest,  void.  J- 
bid. 

fO.  An  assignee  of  an  assignee  of  a 
copartner  in  a  joint  purchase  and 
sale  of  lands  may  sustain  a  bill  in 


equity  against  the  other  copartners 
and  the  a^nt  of  the  eoncem,  to 
compel  a  discovery  of  the  quantity 
purchased  and  sold  and  for  an  ac- 
count and  distribution  of  the  pro* 
ceeds.  Fendleton  v.  WamJbwnie.  4 
Cranchf  7S. 
11.  The  assignee  of  part  of  a  patent 
right  cannot  maintain  an  action  o  n 
the  case  for  a  violation  of  the  pat- 
ent     l^ler  v.  Tuel     6  Cranehy 

824. 

±2.  A  general  assignee  of  the  effects 
of  an  insolvent  cannot  sue  in  the 
federal  courts,  if  his  assignor  could 
not  have  sued  in  those  courts.  8e* 
re  V.  FUot.    6^  Cronch,  832. 

n.  Cf  Chose  in  JlcHon. 

1..  An  assignment  of  a  chose  in  ac- 
tion need  not  be  by  deed.  Howell 
\.  Mac  Ivers.     4  2erm  Beports, 

OQO. 

2..  Comments  on  assignments  of  cW- 
es  in  action  per  Bvdwr^  J.  4  Term 
Eep.  840v 

3.  Though  a  chose  in  action  cannot 
strictly  in  law  he  assigned,  yet  in  e- 
quity  it  may :  and  in  the  case  of  a 
policy  of  insurance,  the  court  will 
so  far  take  notice  of  an  assignment 
as  to  permit  an  action  to  be  brought 
in  the  name  of  the  ass^or.  &- 
Umey  v.  Stoddart.  1  IVrm  B(p, 
2%. 

(And  see  Windi  v.  KeeUy,  tit.  Bakk- 

RUPT,  X.) 

4.  The  assii^ee  of  a  Scotch  bondl 
nay  maintain  an  action  of  assump- 
sit in  the  Court  of  B.  R.  against  the 
obligor,  in  his  own  name^  Ihnes  v.. 
Dumop^  Bart.    8  Tirm  Rep.  695. 

8.  The  assignee  of  a  chose  in  action 
has  such  an  interest  in  it  bv 
the  assignment,  as  the  law  wijfl 
protect,  if  made  for  an  adequate  con-^ 
sideration.    1  Mass.  117. 

6.  Quere,  if  the  assignment  must  not 
be  b  V  deed  ?  Ibid. 

7.  Where  M.  and  S.  being  in  embar- 
rassed circumstances,  drew  an  or* 
der  on  one  F.  their  agent,  directing 
him  to  pay  to  JB»  such  monies  as 
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should  eome  into  bis  hands  from 
certain  persons  in  Europe,  from 
whom  F,  had  been  authorized  to 
reeeive  the  amount  of  certain  poli- 
cies f^  insurance,  which  order  F, 
accepted  on  the  same  day,  ^  to  paj 
tlie  monies  as  soon  as  they  came  in- 
to his  hands."  In  an  action  broueht 
hy  the  assignees  of  JL  and  8.  who 
soon  after  became  bankrupts,  it 
was  held,  that  the  ordet  and  ac- 
ceptance amounted  to  an  assign- 
ment, and  fixed  the  fond  irrevoca- 
fbly,  for  the  benefit  of  JR.  J^Meno^ 
my  and  Tbtotuou^  assigneeSf  ^c,  v. 
Ferrers.    8  Johns.  Rep.  86. 

8.  Where  the  obii^r  of  a  bond,  af« 
ter  notice  of  its  being  assi^^ed,  took 
a  release  tnm  the  obbgee,  and 
pleaded  the  release  to  an  action 
brought  by  the  assignee,  in  the 
name  of  the  obligee,  and  the  plain- 
tiff replied  the  prior  assignmeni, 
the  replication  was  held  good,  and 
the  release  a  nullity.  Andrews  v. 
Beecker,    1  Johns.  Cos.  411.    ~ 

0.  Courts  of  law  will  take  notice  of 
and  pi^tect  the  rie;hts  of  assign- 
ees. WarddL  y.  Eden.  2  Johns. 
Cos.  121. 

10.  Where  the  plaintiff^  after  he  had 
assigned  a  juc^ment  to  a  third  per- 
son, entered  up  satisfaction  on 
the  record,  the  court  on  motion  or- 
dered the  entry  of  the  satisfaction 
to  be  vacated.    Ibid. 

8.  P.  fFardell  v.  Eden.    2  Johns.  Cos. 

25S. 

11.  A.  and  B.  partners  in  trade,  hav- 
ing dissolved  their  partnership,  B. 
took  the  property  and  enga^d  to 
pay  all  the  debts,  among  wMen  was 
a  judgment  against  *i,  and  B.  at  the 
suit  of  C,  B.  having  become  insol- 
vent, C  threatened  to  take  out  exe- 
cution on  the  judgment  against  A. 
who  therefore  paid  the  amount; 
and  C.  agreed  that  d,  should  have 
benefit  of  the  juds^ment  to  recover 
the  amount  out  of  the  property  otB. 
iu  the  name  of  C,  «i.  sued  out  an 
execution  against  the  lands  of  B. 
which  were  lieund  by  the  judgment. 
B.  assigned  over  all  his  property  to 


JD.  and  others,  for  the  benefit  of  his 
creditors :  It  was  held,  that  ^.  was 
to  be  considered  merely  as  a  surety 
of  B.  and  entitled  to'  an  equitable 
lien  on  the  property  of  B.  and  that 
-  D.  and  others  to  whom  it  was  as- 
signed, took  it,  subject  to  such  equit- 
able lien,  and  could  not  therefore 
be  relieved  by  audita  querela.  Wad- 
dingUm  and  others  v.  Verdenbergh. 
2  Johns,  (jasr  227. 

iX  The  court  will  take  notice  of,  and 
protect  the  r^hts  of  an  assienee  of 
a  chose  in  action.  Littiefidav.  Sto- 
rey.   3  Johns.  Bep.  ^25. 

18.    Notice  fhtm  the  assignee  of  a 

■  bond  to  the  obligor,  of  the  failure 

of  the  condition,  is  sufficient     Fait 

Vechten  v.  Oraves.     4  Johns.  Bep. 

403. 

14f.  The  assignee  of  a  bond  takes  it  at 
his  own  peril,  and  stands  in  the 
same  place  as  the  obligee ;  so  as 
to  let  in  every  defalcation,  which 
the  obligor  had  against  the  obl^ee 
at  the  time  of  the  assignment,  or 
notice  of  it.     1  Dallas,  28. 

10.  The  only  intent  of  the  act  for  the 
assignment  of  bonds,  &c.  is  to  ena<^ 
ble  the  assignee  to  sue  in  his 
own  name,  and  prevent  the  obl^e 
from  releasing  after  assignment. 
Ibid. 

16.  After  a  banajide  assignment  of  a 
simple  contract  debt,  the  court  will 
not  allow  the  nominal  plaintiff  to. 
discontinue  an  action  brought  to  re- 
cover it,  to  the  use  of  the  assignee, 
i  BaUaSj  189. 

17.  The  assig^nee  of  a  simple  contract 
debt  cannot  maintain  a  suit  in  his 
own  name.     1  DaUas,  268. 

18.  A  bond  payable  to  L.  8.  with  a 
memorandum  sulnoined,  that  it  was 
for  the  use  of  JT  P.,  was  assign* 
ed-by  J.  P.  to  /.  L.  And  it  was  ad- 
judged, that  this  was  not  an  assign- 
ment within  the  act  of  Assembty ; 
and  that  /.  L.  could  not  maintsan 
an  action^  in  hi^  own  name,  against 
the  obligor.    1  Dallas,  444. 

19.  A  subsequent  assignment  of  the 
same  bond,  by  J;  L.  to  O.  T.  is  no 
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>Biiore  th&n  an  assignment  of  J.  Xc's 
equitable  interest.     Ibid. 

00.  The  eorenant  by  tbe  word  assign- 
eei,  extends  only  to  this,  tbat  tbe  as- 
signee should  receive  the  money 
from  the  obligor  to  bis  own  use ; 
or,  if  the  obligee  received  it,  /that 
be  ivould  be  answerable  over  for  it 
to  the  assignee.    1  Dallas,  444f, 

Si,  How  far  a  prior  equitable  assign* 
inent  of  a  legacy  will  be  preferred 
to  formal  transfer.    2  Dauas,  40. 

22.  In  what  eases  notiee  of  assignment 
of  a  chose  in  action  is  necessary. 
Ibid. 

23.  Whether  a  bond  for  tbe  perform- 
ance of  conditions,  is  within   the 
act  empowering  an  assignee  to  sue 
in  his  own  n&me-^quere.    2  Dallas^ . 
190. 

i34.  Assignee  of  a  promissory  note 
must  set  forth  his  citizenship  on  tbe 
record.    4  DaHaSy  8. 

23*  Where  an  assignee  of  a  stock  con- 
tract may  sue  in  bis  own  name.  4i 
'   DaUas^  169. 

^6.  The  assignee  of  negotiable  paper, 
or  an  assignable  bond,  takes  it  dis- 
charged ot  all  equity  between  the 
original  parties,  of  which  be  bad 
notiee.    4  Dallas,  4i7j  370. 

^7".  What  is  tbe  meaning,  extent,  and 
effect  of  the  rnle  that  a  chose  in  ac' 
tion  is  not  assignable  ?  ^Appendix. 
1  Cranchy  423. 

S3,  Can  a  chose  in  action  be  made  as- 
signable, or  negotiable  in  its 'origin-  ^ 
al  creation,  by  tbe  contract  and  in- 
tention of  the  parties,  independent  of 
tbe  custom  of  merchants,  and  of 
statute  law  ?  Ibid.  428. 

S9,  A  creditor  upon  open  account  who 
has  assigned  his  claim  to  a  third 
person  with  tbe  assent  of  the  debt- 
or, is  still  competent  to  maintain  an 
action  at  law  in  his  orwn  name  a- 
gainst  tbe  debtor,  for  tbe  use  of  the 
assiscnee ;  but  tbe  debtor  is  allowed 
to  offset  his  claims  l^^inst  the  asi 
signee.  Winchester  v.  Buckley.  2 
Cranch^  342. 

30.  A  bond,  in  an  action  upon  which 
it  would  be  necessary  to  assign 
breaches,  and  call  in  a  jury  to  assess 
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damages,  is  not  assignable  undei' 
tbe  statute  of  Virginia.  Lewis  v. 
Harwood.  6  Craneh,  82.. 
31.  In  an  action,  in  Virj^ima,  by  the 
assignee  of  a  negotiable  promiss6r|r 
note  against  the  maker,  the  latter 
may  set  off  a  negotiable  note  of 
the  assignor,  \vbieh  he  held  at  the 
time  of  receiving  notice  of  the  as- 
signment of  his  own  note,  although 
the  note  thus  set  off  was  not  due  at 
the  time  of  the  .  notice,  but  became 
due  before  the  note  upon  .which  the 
suit  was  brought.  Stewart  v.  ./fln- 
derson,    6  Cranchy  204. 

ASSIZE." 

1.  In  assize  if  the  defendant  plead  i^ 
abatement,  be  must  plead  over  in 
bar  at  the  same  time.  Also  no  im-* 
parlance  shall  be  allowed  without 
good  cause,  because  it  isfestinum 
rtinedium  ;  and  if  there  be  several 
defendants,  and  any  one  of  them,  do 
not  appear  the  first  day,  the  assise 
shall  DC  taken  by  default  agaiftst 
them.  Saveris  v.  Briggs.  1  Sdk.  83. 

2.  In  assize  demanosuit  nonsuited, 
because  not  ready  to  count  instanter 
on  the  tenant's  demand.  Savier  v. 
Lentftall  and  another,    1  8alk.  82. 

8.  The  authority  of  the  judges  at  ni- 
si prins  is  by  the  commission  of  as- 
size. King  v*  Gough,  2  DouglaSf 
795. 

ASSUMPSIT. 

t.  General  Indebitatus  Assumpsit. 
n.  Considerfition, 
HI,  Assumpsit  on  ejgpress  Promises, 

IV.  .^iimpsit  on  behalf  of  third  per* 

sons^ 
v.  Assumpsit  for  Money  paid,  laid 

out,  S^c, 
VI.  Assumpsit  for  Money  had  and 

received. 

L  General  Indebitatus  Assumpsit. 

1.  A.  married  fl.  having  a  former 
wife,  and  receives  the  rent  of  ber 
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land  from  tenant.  Adjadged  that 
B,  might  bring  indebitatus  assumpsit^ 
as  for  money  received  to  her  use. 
Basssr  v.  jrdlis.    1  8aUc.  28. 

2.  General  indebUMus  assumpsit  for 
money  had  and  received  will  lie  for 
the  assi2;nee  of  a  respondentia  bond, 
the  obligor  having  beforehand  en- 
gaged by  endorsement  to  pay  the 
same  to  any  assignee.  Fetiner  v. 
Meares.    2  Blackstom^  1 269. 

3.  A  general  indeffitatus  assitmpsU 
will  lie  for  a  daty  in  which  the 
plaintitr  claims  an  inheritance. 
Send),  77ic  Mayor^  Sj^c.  of  JKlotting- 
Jiam  V.  Lambert.     Wilks^  118. 

So  ruled  since  in  several  cases.  lb. 
n.  a. 

4.  jissumpsit  is  a  proper  form  of  ac- 
tion, although  there  ha.<  been  an  ex- 
press warranty.  Stuart  v.  IVilLins. 
1  Dou^las^  18. 

And  although  the  warranty  is  some- 
thing past  or  then  existing.  Ibid. 
18. 

B.  Where  a  debt  is  to  arise  upon  a 
condition  subsequent,  there  must  be 
an  exact  performance  to  entitle  the 
plaintiff  to  recover  on  a  general  iff- 
debitatus  assumpsit.  •  Foialer  v.  Sir 
Tkoinas  Samwell.     1  Str.  053. 

6.  The  first  count  in  a  declaration 
upon  a  general  indebitatus  assumpsit 
was  for  19l.  lent  and  advanced  at 
defendant's  request,  the  evidence  of 
a  note  of  hand  acknowledging  the 
receipt  of  the  money  on  behalf  of  the 
defendant's  grandson,  and  promis- 
ing to  be  accountable  for  it  on  de- 
mand, was  held  to  support  it :  the 
second  count  therein  was  for  ±31. 
laid  out  and  expended  at  the  defend- 
ant's request:  the  evidence  of  a 
note  of  liand  requesting  the  plain- 
tiff to  pay  it  to  the  grandson's  gar- 
dener for  the  workmen's  use,  was 
held  to  support  it.  Harris  v.  Hunt- 
bach.    1  burr.  SM,  873. 

(And  see  Agreements.) 

7.  A  general  indebitatus  assumpsit 
"will  lie  for  tolls.  Stewart  v.  Baker. 
1  Term  Rep.  616. 

8.  Assumpsit  may  be  mainfAined  to 
recover  back  money  paid  upon  a 


compromise,  after  another  a<^on 
has  been  brought  for  it  by  the  de^ 
fendant  against  the  plaintiff,  and  an 
interlocutory  judgment  had,  and  a*s 
writ  of  inquiry  executed  thereon ;  it 
appearing  afterwards  that  there 
was  no  real  consideration  for  the 
first  payment,  and  it  having  been 
made  ultimately  nnder  a  compro- 
mise, and  not  under  the  compulso- 
ry judgment  of  a  court.  Cobdtn  y, 
(Oendrick.    4  Term  Rep.  432. 

9.  *9.  agreed  with  B.  .to  let  him  land 
rent-free  on  condition  that  A.  should 
have  a  moiety  of  the  crops  ;  while 
the  crop  was  on  the  ground  it  was 
appraised  for  both  parties  ;  A.  de- 
clared in  indebitatus  assumpsit  for  a 
moiety  of  the  value  of  the  crop  sold 
to  B.  without  statins;  the  special  a- 
greement ;  and  held  that  he  might 
well  do  so,  as  the  special  agreement 
was  executed  by  the  apprai»enient, 
and  the  action  arose  out  of  some- 
thing collateral  to  it.  Pmdter  v. 
RVlingbeck.    1  Bos.  Sf  FuU.  397. 

10.  The  plaintiff  having  submitted  to 
arbitration  certain  matters  between 
his  principals  (from  whom  he  had  a 
power  of  attorney  assigning  tlieir 
right  in  the  s  abject  mattertb  him,  and 
empowering  him  to  submit  the  same 
to  arbitration)  and  the  defendants/ 
and  a  snm  being  awarded  to  him  as 
such  attorney ;  held,  that  he  might 
maintain  asssumpsit  upon  the  award 
in  his  own  name.  BanfiU  v.  Leigfu 
8  Term  Rep.  S7U 

11.  Where  goods  were  sold  upon  a 
contract  that  the  vendee  was  to  paj 
for  them  in  three  months  by  a  bill  of 
two  months :  held,  that  the  contract 
was  for  a  credit  of  five  months,  and 
therefore  that  assumpsit  for  goods 
sold  and  delivered  could  not  be 
brought  at  the  end  of  three  montlis 
upon  the  neglect  of  the  vendee  to 
give  his  bill  at  two  months  ;  the 
remedy  being  by  an  action  for  dan^- 
ages  for  the  breach  of  tlie  contract 
in  not  giving  the  bill.  Mussen  v. 
Price.    4  East^  147. 

13.  8.  P.  in  •Hilier  v.  Shawe,  Lnncas." 
ter  Lent  Assizes  1801,  cor.  Cliamhre 
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J.wboalaobeUthat  after  the  tim«  of 
eredit  expired  indelnkitus  a9sump^ 
woakdlie.    ^East^t^^. 
13.  If  goMb  be  iiought  to  be  paid  for 
by  a  kll  at  two  months^  and  tlie 
readBr  aecordiugly  draw  upon  the 
mencfee  for  the  value,  who  refuses 
io  aeeept,  semb,  that  the  vendee  can- 
not be  sued  in  an  action  for  ^ods 
sold  and  delivered,  but  upon  the 
special  contraet  only.     Ihdton  v. 
Solonumson.    3  Bos,  4*  ^^  ^82. 

14.  But  certainly  he  cannot  be  sued  in 
that  form  of  action  till  after  the  ex- 
piration of  the  two  months.    3  Bos. 

<$*  PulL  582. 

J.5-  Where  a  plaintiff  is  precluded 
tram  recovering  upon  a  promissory 
note  for  want  of  a  proper  stamp,  if 
he  can  g^ve  other  evidence  of  the 
consideration  of  liis  demand,  he  may 
recover  on  the  common  counts,  1 
East.  58. 

±^.  8.  P.  Ttfte  v.  'Jones.  Sittings  at 
Westminster,  1788,  cor.  Lord  JCen- 
yon.  i  Eastj  98,  n.  Mves  v.  Hodg- 
son.   7  Term  B^.  241. 

dL7.  AVhcre  the  piatnliff declares  upon 
a  quantum  nurait  for  work  and  la- 
bour done,  and  materials  found,  it 
is  competent  to  the  defendant  even 
without  notice  to  the  plaintiff  to 
prove  that  the  work  done  was  not 
worth  so  much  as  the  plaintiff 
claims.  And  if  it  appear,  that  the 
plaintiff  had  been  naid  on  account 
aa  much  as  the  worlc  was  worth,  he 
eanaot  recover.  And  so  it  seems, 
that  the  defendant  may  be  let  into 
such  defence  where  the  contract 
was  for  the  work  to  be  done  at  a 
certain  price ;  at  least,  if  he  give 
the  plaintiff  previous  notice  of  such 
defence,  that  he  may  be  prepared 
to  meet  it.  And,  queere,  if  the 
work  done  be  wholly  inadequate  to 
answer  the  purpose  for  which  it 
was  undertaKen  to  be  performed, 
w^hetfaer  the  defendant  may  not  be 
let  into  such  defence  even  without 
notice.  Basten  y.  Btitter.  7  East, 
479. 

15.  A  collector  or  renter  of  turnpike 
tolls^  though  illegaUy  appointed. 


without  the  forms  prescribed  by  the 
act  of  parliament,  may  still  recover, 
upon  a  count  for  an  aecount  stated, 
the  amount  of  the  tolls  for  which  he 
had  credited  the  defendant  passing 
tlirough  the  gate ;  no  objection  be- 
ing made  to  the  plaintiff's  title  by 
the  trustees  or  creditors  of  the  turn- 
pike. And  the  plaintiff  having 
sent  the  defendant  an  account  of 
the  tolls  due,  who  not  long  after 
sent  51,  inclosed  in  a  letter  to  the 
plaintiff  in  wliich  he  stated 
that  she  shonld  have  the  re- 
mainder next  week,  is  evidence  of 
such  an  account  stated,  and  a  re- 
cognition of  the  intestate's  title  to  be 
accounted  with  for  the  tolls.  Pea^ 
cock  V.  Harris.    10  East,  104. 

19.  Under  an  agreement  in  the  naturo 
of  a  charter-party  whereby  the 
plaintiff  let  his  ship  to  freight  to 
the  defendants  on  a  voyage  from 
Shields  to  Lisbon,  with  convoy ;  the 
frnght  to  he  paid  on  right  delivery  of 
tiie  cargo  ;  the  ship  haWng  sailed 
from  Shields  with  her  cargo,  and 
joined  convoy  at  Portsmouth ;  and 
after  being  detained  near  a  month 
off  Lymington,  her  sailing  orders 
being  recalled  by  the  convoy,  in 
consequence  of  the  occupation  of 
Portugal^hj  the  enemy;  and  the 
defendants  have  refused  to  accept 
the  cargo  at  Portsmouth,  to  wliich 
the  ship  returned,  it  was  unloaded 
by  the  plaintiff,  after  notice  to  the 
defendant,  and  then  was  sold  by 
consent  of  both  parties  without  prej- 
udice: held,  that  the  plaintiff  conld 
not  recover  freight  pro  rata  on  de- 
murrage. Leddard  y.  Lopes.  10 
East,  52%. 

20.  Where  a  eeaman  shipped  for  a 
voyage  before  the  master  was  a.p- . 
pointed,  the  shipping  paper  at  the 
time  of  the  seaman's  signing  it  hav- 
ing a  blank  space  for  the,  master'^s 
name,  which  wajs  filled  when  the 
master  signed,  it  was  held  that  the 
master  was  liable  to  the  action  of 
the  seaman  for  his  wages.  Jlaya 
v.  Harding.     6  Mass.  300. 

SX,  Where  a  son  had  built  a  house  oq 
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the  land  of  his  fkther,  under  an  ex- 
pectation that  the  father  would  de- 
vise tlie  land  to  him,  the  father  is 
pot  answerable  to  the  son,  or  to  his 
creditors  upon  a  forei^  attach- 
ment, for  the  Talue  of  the  house. 
f  Fells  et  ah  v.  Banister  et  al.  Trus- 
tee.   ^  Mass.  5i^, 

^.  A.  owns  a  room  on  the  lower  floor 
of  a  dwelling-house,  and  'the  cellar 
under  it ;  and  B.  ovriis  the  chamber 
over  the  room,  and  the  remainder  of 
the  house :  the  roof  becoming  ruin- 
ous, jB.   makes  the    necessary   re- 

«  pairs :  held,  that  no  action  lies  a- 
gaiihst  •/9.  for  contribution  to  the  ex- 
pence  of  such  repairs.  Lorivg  v. 
Beacon.    4  JUass. 

23.  IfJi.  sells  merchandize  to  B.  and  a- 

" '  grces  to  receive  certain  promissory 
notes*  In  payment;  if  the  notes  are 
aflerwanls  discovered  to  he  forged, 

.  and  B.  was  ignorant  of  the  fact,  A. 
cannot  afterniards  resort  to  B.  for 
payment  for  the  merchandize :  oth- 
er wise,  if  the  original  bai-gain  tvas 
for  cash,  and  the  notes  were  re- 
ceived by  the  vendor  as  an  accom- 
modation to  the  vendee.  Ellis  v. 
Wild.     6  Mass,  S21. 

M.  In  all  caseb  of  assumpsit j  whatever 

'  shews,  that  a  complete  satisfaction 
has  been  received  by  the  plaintiff 
before  the  trial,  may  be  given  in  evi- 
dence under  the  general  issue.  Bay- 
lies et  oL  V.  Fettuplace  et  ah  i 
Msjss.  S36.  ^ 

m.  K  one  of  two  partners  in  trade 
dies,  an  action  of  indeW^aiusi  aS' 
sumvsi(  will  lie  against  the  surviv- 
or, lor  goods  before  sold  to  the'part- 
nership,  without  taking  notice  of  the 
partnership,  or  the  death  of  one,  and 
the  survivorship  of  theother.  Goe/«f 
V.  Jf^Ihstry'.'   i  Johns.  Cos.  40ff. 

26.  Where  a  Voung  man,  at  the  re- 
•  quest  of  his  uiiele.  went  to  live  >vith 
him.  ^nd  th^  uncle  promised  ia  do 
by  him  as  his  own  child  ;  and  he 
lived  with,  and  worked  for  the  un- 
cle eleven  vears.  and  the  nnclesaid 
that  his  nephew  should  be  one  of  his 
heirs,  and  spoke  of  advancing  a  sum 
of.  money  to  purchase  a  farm,  as  a 
compensation  for  his  services,  bu^ 
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died  virithout  devising  any  thing  to 
his  nephew,  or  making '  him  any 
compensation ;  it  was  held,  that  an 
action,  on  an  implied  ossuinpsii, 
would  lie  against  the  executors,  for 
tlie  work  and  labour  performed  by 
the  nephew  for  the  testator.  Ja- 
cobson  V.  The  Eexecutors  of  le 
Grange.  3  Johns.  Rep.  199. 
2ir.  Where  ^.  gave  to  B.  a  receipt  for 
lumber  to  the  amount  of  475  dol- 
lars, if  it  held  out  on  inspection, 
which  sum  was  to  be  endorsed  on  a 
bond  and  mortgage  from  B.  to  •S. 
and  B.  assigned  over  the  receipt  to 
C.  and  a  suit  was  brought  in  the 
name  of  jB.  against  *A.  for  the  luia- 
ber,  as  for  goods  sold  and  delivered; 
and  notice  of  the  assignment  was 
given  to  j9.  who  admitted  that  he 
had  sold  the  bond  and  mortgage, 
(referred  to  in  the  receipt  of  «tf.)  to 
J).,  but  that  he  could  get  the  en- 
dorsement made  on  the  bond.  It 
was  hefd,  that  as  j9.  had  not  shown 
that  the  endorsement  had'  actually 
been  made  on  the  bond,  agreeably 
to  the  stipulation  in  the  receipt; 
and  the  parties  by  their  acts  having 
waived  the  specific  appropriation  oi 
the  amount  of  the  lumber  to  the 
payment  of  the  bond,  th^  suit  a- 
gainst  •^.  might  be  maintained  for 
the  lumber,  as  for  goods  sold  and 
delivered.  Eels  v.  Finch.  B  Johns. 
Eep.  198. 

28.  An  action  may  be  maintained  by 
'  a  bastard  against  the  administra- 
tors of  his  putative  father,  upon  a 
promise  made  in  consideration  of 
services.    4  Dallas^  ±30. 

29.  Action  of  indeb.  ass.  lies  for  the 
claimants  of  distributive  shares  in 
an  intestate^s  estate,  against  the  ad-    f 
ministrator,  without  proof  of  an  ex- 
press assumpsit.    4  Dallas,  147. 

80.  If  a  promissory  note  of  a  third  per- 
son be  indorsed,  by  the  purchaser  of 
goods,  to  the  venclor,  as  a  condition- 
al payment  for  the  goods,  ^lere. 
whether  the  vendor  "is,  in  any  case^ 
obliged  to  sue  the  maker  of  the  note 
before  he  can  resort  to  the  purchas- 
er of  the  goods  on  the  original  con- 
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traet  of  sale  ?    Ciark  v.  Young.    1 
Cnmc/i,  193. 
31.  A  suit  against  the  defendant  as 
indorserrfthe  note,  and.  a  suit  a- 
gainst  lam  for  the  goods  sold,  are 
upon  ffisdnet  and  dif^rent  eauses  of 
aetiooy     and  the  first  cannot  be 
p/eaded  in  bar  of  the  second.    I- 
md,  193. 
3JL  It  is*  not  neeessary  for  the  plain- 
tiff to  ofTer  to  return  the  note ,  to  en- 
title him  to  an  action  for  the  goods 
sold.    lb.  194. 
83.  An  action,  for  goods  sold  and  de- 
livered, cannot  be  maintained  by 
him  who  received  a  note  as  condi- 
tional payment  therefor  and  has 
passed  away  that  note.      Harris  v. 
Johnstoftt,    3  Cranch,  311. 

34.  If  part  of  the  goods  were  the  sole 
property  of  D,,  and  the  residue  the 
sole  property  of/.,  and  if  J.  had  au- 
thority from  D.  to  sell  D.'s  part,  J. 
may  maintain  an  action  for  the 
whole  in  his  own  name.    lb, 

35.  .^ssumpsi^,  ^uoa^itm  meruit  will  not 
lie  for  work  and  labour  done  in 
part  fulfilment  of  a  sealed  contract, 
althoug^h  the  defendant  had  pre- 
vented the  plaintiff  from  finishing 
the  work  according  to  contract. 
Young  T.  Preston.    4  Cranch^  238. 

JL  Consideration, 

1.  •hmmpsit  to  take  up  a  hogshead 
of  brandy  in  one  cellar,  and  lay  it 
down  in  another.  Breach,  that  tarn 
n^igenter,  he  pot  it  down  in  the 
latter,  that  it  was  staved,  gist.  If 
H.  undertake  to  do  a  thing  without 
hire,  no  action  lies  for  the  nonfeas- 
ance :  but  if  he  enters  upon  the  do- 
ing it,  action  lies  for  a  misfeasance  ; 
if  through  his  own  neglect  or  mis- 
management, because  it  is  a  deceit, 
but  not  if  by  mere  accident.  Cc^^ 
V.  Bernard,  1  SaUc,  26.  ^L.  Ray- 
mond,  909. 

^  Where  money  is  extorted  by  dii- 
rt^  of  goods,  assumpsit  will  lije  for 
it ;  tender  of  more  than  legal  inter- 
est is  good  where  defendant  dies 
pending  time  of  argument  or  con- 


sideration of  the  court  judgment  en- 
tered nunc  pro  tunc.  Jislley  v.  Reyn* 
olds.    2  Str.  915. 

3.  (luantitm  meruit  lies  for  serving  as 
a  commissioner  on  a  commission  to 
examine  witnesses.  Siockhold  v. 
CoUington,     1  Salk.  330. 

4.  •Assumpsit  to  deliver  com  on  or 
before  the  dth  of  January,  into  a 
barge,  to  be  brought  by  the  plain- 
tiif.  Breach  that  he  did  not  deliv-* 
er  upon  the  dth  of  Jannary  is  good, 
and  unexceptionable  after  verdict. 
Harmon  v.  Owden.  1  Satlc.  140.  1 
L.  Jiaym.  620. 

B,  Where  money  Js  lent  on  a  pledge, 
the  borrower  is  liable  without  there 
is  an  agreement  to  the  contrary. 
The  South  Sea  Company  v.  Dun- 
comb.    2.Str.  919. 

6.  An  indebitatus  assumpsit  for  mon- 
ey lent  to  the  wife  at  the  request  of 
the  husband  is  a  good  count.  Ste- 
pfienson  v.  Hardy.  3  Wils.  388.  2 
Black.  872. 

7.  Forbearance  no  consideration  to 
raise  an  assumpsit,  where  no  cause 
of  action  before.  Lloyd  v.  Lee.  i 
Str.  94. 

8.  Assumpsit  lies  for  petty  customs. 
The  Juayor  of  Exeter  v.  Trindet. 
95. 

9.  Assumpsit  to  pay  plaintiff*  2t.  per 
cent,  to  procure  a  purchaser  of 
plaintifPs  place  of  survevor  of  the 
Dacgage  of  the  port  of  fiondon,  is 
bad  and  contrary  to  the  statute  a- 

inst  sale  of  offices.      Stackpole  v, 
arte,  Esq.    2  IVils.  133. 

10.  An  action  lies  for  goods  sold  ff- 
broad,  which  arc  prohibited  here,  if 
the  delivery  of  them  be  complete  fl- 
broad,  though  the  vendor  knows 
they  are  to  be  run  into  England. 
Holman  ^  others  v.  Johnston  {alias 
Mu'land).     Cowper,  341. 

11.  On  a  bare  leaving  a  thing  in  an- 
other's custody,  the  law  raises  a 
promise  not  grossly  to  neglect  or  a- 
buse  it  Mytton  v.  Cock.  2  Str. 
1099. 

12.  Admitiistrator  makes  attorney  to 
receive  the  intestate's  debts ;  a  will 
appearing,  the  letter  of  administra- 
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lion  is  repealed.  Executor  may 
bring  indmtatus  assumpsit  against 
the  attorney  for  money  received  to 
bis  use,  qiiia  administration  yoid. 
Jacob  V.  Jilleiu    l  Salk.  27, 

id.  Assumpsit  uill  lie  against  the  as- 
signees of  a  bankrupt  for  a  credit- 
or's share  under  an  order  of  the 
commissioners  for  a  dividend. 
Brown  v.  BuUen.    i  Douglas^  407. 

i4b  Assumpsit  by  executor  on  promise 
to  testator,  statute  of  limitations 
pleaded,  and  hdd  that  a  promise  to 
tiie  executor  within  six  years  could 
not  be  given  in  evidence.  Dean  v. 
Crane,  1  Salk.  28.  2  L.  Baym, 
1101.     Green  v.  Cram. 

15.  Assumpsit,  in  consideration  the 
officer  would  restore  goods  taken  on 
a  scire  facias  to  pay  the  debt,  a 
good  consideration.  Lovers  cojsie,  1 
f!iaUc,  28. 

16.  Indebltc^s  assumpsit  lies  upon  an 
order  to  pay  money  under  the  au* 
thorit^  oi  an  ^ct  of  parliament. 
Mann  v.  Green,  \  1  iMtglas^  402. 
Brown  v.  BuUeru    Ihid,  407. 

17.  JissmnpsU  Will  lie  fbr  not  paying 
the  consideration  of  'an  assignment 
of  an  uncertain  debt  JHouSdale  v. 
BirchalL    2  BlaeksUme^  820. 

^8.  if  one  recovers  money  mala  fide 
by  suit  in  an  inferior  court,  indmto* 
trn  assumpsit  will  lie  in  K.  B.  to 
;Diake  him  refund  it  back.  Moses 
Sc  Macpherlan.  1  Blackstonef  K, 
B.  219. 

10.  IndehiJtabisassmnpsiJtyifiXL^^onih^ 
judsmeut  of  a  foreign  court  without 
declaring  upon,  or  proving^  the 
grounds  and  cause  of  action  on 
which  the  judgment  went.  Craw- 
ford  V.  WhitalL  Plaistofta  v.  Fan 
Uxem^  Cam,  Scacc,     1  Daitglas^  4. 

20.  Promise  of  a  bribe  to  a  sheriff's 
officer  to  induce  him  to  take  bail,  is 
an  illegal  consideration,  and  will 
not  maintain  assumpsit.  Smith  Sf 
SMesbunf.  1  Black.  K.  B,  204. 
3  Burr,  924. 

21.  Upon  a  count  in  assumpsit^  if  no 
other  person  is  mentioned  than  the 
plaintiff  and  defendant,  it  shall  be 
taken  that  the  defendant  promised, 


though  his  name  is  notexpretaly 
set  as  the  nominative  ease  to  Uie 
word  assmnpsit.  Sheer  v.  Brotvn. 
2  L.  Baym.  899.  SaUc.  26.  8  8aUc. 
17. 

22.  Contract  to  pay  and  deliver  it  a 
contract  to  transfer  the  property, 
not  merely  to  give  the  possession, 
and  assumpsit  lies.  Herbert  et  Mil 
V.  Burstow.  2  L,  Ratjnwndy  895« 
Salk,  25, 

23.  The  delivery  of  a  note  by  which 
a  stranger  promises  to  pay  the  de- 
liverer money,  is  a  good  eonsidera^ 
tion  for  a  promise ;  and  in  an  ac- 
tion thereon,  the  plaintiff  need  not 
prove  upon  what  consideration  the 
note  was  mad(s.  Meredith  v.  Chute. 
2  L,  Baym.  759.     Salk,  25. 

24.  Promise  to  pay  the  husband  so 
much  wh^n  his  wife  should  be  a  la- 
dy, good.    Bands  v.  Tripp,    s  SaBc^ 

26.  Indebitatus  assumpsit  lies  for  mo- 
ney won  at  play.  Eggleton  v.  X<eir- 
in,    3  Salk.  ±75.    1  Salk.  23.  Sed  q^ 

26.  Money  won  at  play  cannot  be  re- 
covered from  the  loser  on  anindeti- 
Uxtus  assumpsit ;  om  an  assmnpsit  xx^^ 
on  mutual  promises  it  may.  Smith 
v.Mrey.  2  L.  Baym,  iO^,  S  Saik^ 
14,  175.  Bovey  v.  Castletmfi.  i 
L.  Baym.  69.    Satne  Point. 

27<  Jlssumpsit  to  run  a  horse  at  such 
time  as  the  plaintiff  shall  appoint, 
and  he  sets  forth  that  he  appointed 
such  a  day,  good.  Scott  v.  Hogson. 
8  SaUc.  345. 

28.  If  a  man  takes  goods  to  m  hielt  he 
has  no  right  and  sells  them,  the 
owner  may  wave  the  tort,  and  re- 
cover the  price  of  which  they  were 
sold  in  an  indebitatus  assumpsit  for 
money  had  and  received.  jLamitie 
V.  JDorreU.    2  L.  Baym.  1216. 

29.  Q.  Whether  an  indebitatus  assump^ 
sit  for  divers  goods,  mercjiandise, 
and  things,  is  not  too  uncertain. 
Spark  V.  Jobber.    2  L.  Baytn.  1450. 

80.  •BsamnpsU  will  lie  for  a  fine  assess<> 
ed  on  admission  to  a  copyhold  cs> 
tate.  Grant  Y.*3stle.  2  BouglaSy  72S. 

In  such  action  you  mujst  prove  that 
the  sum  laid  to  have  beetii  as^essed^ 
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doeft  Bot  exceed  two  years  value  of 

tlie  estate,  because  you  eannot  re- 

eover  a  lets  sum  than  that  laid  in 

the  deeiarftfion.    Ilnd.  731. 

The  deebimtion  in  such  action  may 

stale  jetendly,  that  the  defendant 

was  Mebted  to  the  plaintiflT  in  such 

a  HUD  {vix.  the  amount  jof  all  the 

fiws  due,)  for  reasonable  fines  due 

and  payable  to  him*     JFhitehead  v. 

Hunt,    2  Douslas,  727. 

8o,  a  j^neral  inaebUatus  assumpsit  will 

lie  for  tolls.  Ibid.  728. 
9i.  J.  W,  elerk  to  plaintiff,  a  brewer, 
and  receiTing  money  and  negotiable 
notes  from  the  customers  in  the  usu- 
al eonrse  of  trade  for  plaintiff's  use, 
paid  sereral  sums  to  defendant,  a- 
mounting  to  4d9^  4s.  id.  upon 
chanees  of  the  coming*  up  of  tickets 
in  tlie  state  lottery  of  1772,  contra- 
ry to  the  act  of  parliament.  The 
plaintiff  had  given  a  release  to  his 
clerk  and  his  sureties  for  the  said 
money,  no  part  of  which  came  to 
his  use,  nor  was  returned  on  de- 
mand. On  a  verdict  for  plaintiff 
and  case  reserved  whether  he  had 
a  rit^ht  to  recover,  and  whether  the 
clerk  could  be  a  witness,  the  court 
determined  in  tlie  aflimative  in  both 
points.  Clarke  v.  Johnson  Sf  Co. 
Lirfftj  766. 
33.  JissninpsU  will  not  lie  for  a  past 
consideration  unless  it  was  at  the 
request  of  the  party.  The  effect 
of  the  statutes  of  jet^ails  as  to  judg- 
ment by  default  Hatfes  v.  Wamn. 
3  8tr.  933. 
^.  A  stranger  to  the  consideration 
cannot  maintain  any  action.  Crow 
V-  Rogers.  1  Str.  592. 
^.  Wliere  one  thing  is  to  be  the  con- 
sideration of  tlie  other,  though  there 
be  mutual  promises,  performance 
must  be  averred  and  proved.  Col- 
lonel  V.  Briggs.  1  Salk.  112. 
^.  Jtssumpsit  will  not  lie  against  a 
person  who  receives  as  a  collector 
in  a  legal  office,  viz.  as  excise  offi- 
cer, and  Ims  paid  over.  White- 
bread  v.  BrookAanks.  Lojfty  520. 
It  may  be  brought  where  there  is  a 
tort,  which  is  a  proper  ground  for 


trover,  or  trespass.  E^Uham  and 
otJiers  V.  TyrrH  and  others.  Loffi^ 
207.  "* 

86.  *^.  having  proposed  to  sell  goods 
to  B.  gave  liim  a  certain  time  at  his 
request  to  determine  whether  he 
would  buy  tliem  or  not;  B.  unthin 
the  time  determined  to  buy  them, 
and  gave  notice  thereof  to  ^. ;  yet 
•9.  was  not  liable  in  an  action  for 
not  delivering  them :  f(»>  B.  not  be« 
ing  bound  by  the  original  contract, 
there  was  no  considerai4.ion  to  bind 
•5.  Cooke  V.  Oxley.  3  Tmn  Eejp. 
633. 

37.  If  d.  and  B.  agree  to  exchange 
horses,  and  B.  give  a  sum  of  money 
to  Ji.  to  bind  the  bargain,  •i.  may 
maintain  an  action  against  B.  for 
not  delivering  his  horse,  without 
alleging  any  delivery  of,. or  offer  to 
deliver  his  own  to  B. :  for  the  pay- 
ment of  earnest  money  vests  the 
property  of  the  plaintiff's  horse  in 
B.    Bach  V.  Owen.    5  Term  Rep* 

409. 

38.  But  in  such  an  action  A*  must  al- 
lege a  demand  on  B.  for  his  horse ; 
stating  that  B.  did  not  deViycr^thoi^h 
often  requested  so  to  do,  is  not  sum* 
cient.    5  T^rm  Rep.  409. 

39.  In  an  action  on  the  case  for  not 
delivering  com  at  8.  pursuant  to  an 

^  agreement,  whereby  the  defendant, 
in  consideration  that  the  plaintiff 
had  bought  of  him  a  certain  Quan- 
tity at  a  fixed  price,  undertook  to 
deliver  it  to  the  plaintiff  at  S.  with- 
in one  month  from  the  time  of  the 
sale,  the  plaintiff  must  aver  a  read- 
iness to  pay  the  price  or  what  is 
equivalent  thereto.  Morton  v.  LamK 
7  TRrm  Hep.  125. 

40.  In  such  a  case  the  delivery  of  the 
corn  and  the  payment  of  the  price 
were  concurrent  acts  to  be  done  at 
the  same  time ;  and  each  must  aver 
performance  or  a  readiness  to  per- 
form his  part  before  he  can  main- 
tain an  action  against  the  other.  7 
Tenn  Rep.  125. 

41.  In  an  action  for  the  non-delivery 
of  malt,  which  the  defendant  had 
undertaken  to  deliver  ou  request  at 
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a  certain  price,  it  is  sufficient  for 
the  plaintiff  in  his  declaration  to 
aver  such  request,  and  that  he  was 
ready  and  willing  to  receive  the 
malt  and  to  pay  for  it  according  to 
the  terms  of  the  sale,  hut  that  the 
defendant  refused  to  deliver  it; 
without  averring  an  actual  tender 
of  the  price.  Sawson  v.  JoJinsatu 
1  Bast,  203. 

42.  If  J.  asree  to  huy  of  B.,  and  B,  to 
sell  to  Jr.,  goods  at  a  certain  price, 
to  be  delivered  between  such  a  day 
and  such  a  day,  and  B.  fail  to  de- 
liver the  goods  within  the  time,  it  is 
snlficient  for  A.j  in  declaring  on  the 
contract,  to  aver,  that  he  was,  dur- 
ing; all  the  time,  and  still  is,  ready 
and  willing  to  receive  and  pay  for 
the  goods ;  without  making  any  al- 
legation of  an  actual  tender  and  re- 
fusal. Waterhoiise  v.  Skinner.  2 
Bos.  Sf  FulL  **7. 

48.  A  count  in  a  declaration,  stating 
that  the  plaintiff  retained  the  de- 
fendant, who  was  a  carpenter,  to 
repair  a  house  before  a  given  day ; 
that  the  defendant  accepted  the  re- 
tainer, but  did  not  perform  the  work 
within  the  time,  per  quod  the  walls 
of  the  plaintiff  ^8  house  were  dam- 
^i^d,  cannot  be  supported ;  for  no 
duty  resulted  from  his  situation  as 
a  carpenter,  and  it  was  not  stated 
that  he  was  to  receive  any  consid- 
eration, or  that  he  entered  upon  his 
work.  Elsee  v.  Gatward*  5  Term 
Rep.  143. 

41?.  Where  a  navigation  act  empower- 
ed the  company  to  sue  for  calls,  &c. 
"  by  action  of  debt  or  on  the  case  ;" 
it  was  ruled  that  an  action  on  the 
case  in  tort  lay.  Huddersfield  Ca* 
fud  Co,  V.  Buckley.    7  Term  Bep. 

30. 

(And  see  JSTicfiolson  v.  Chapman.  2 
IL  Black.  23^  tit.  Lien.  Jenkins 
V.  Tucker.  1  H.  Black.  00.  Bar- 
on and  Feme  III.) 

46.  Plaintiff  was  employed  to  wash 
clothes  for  defendant  who  was  a 
prostitute,  knowing  her  to  be  such : 
the  court  of  C.  P.  lield  that  the  use 
to  which  the  clothes  might  be  ap- 


plied could  not  bar  the  plaintiff  of 
an  action  for  work  and  labour. 
Lloyd  V.  Johnson.  1  Bos.  ^  PuJL 
340. 

46.  But  in  an  action  for  use  and  oeeu- 
pation  of  a  lodging,  it  being  shewn 
that  the  lodging  was  let  with  the 
knowledge  of  the  plaintift*  for  the 
purpose  of  prostitution,  the  action 
was  held  not  to  be  maintainable. 
Crisp  V.  CfutrchilL  B.  R,  GifW- 
day  V.  Richardson.  C.  P.  cited.  1 
Bos.  «fr  Pull.  340,  1. 

47.  If  all  the  creditors  of  an  insolvent^ 
consent  to  accept  a  composition  for 
their  demands  upon  an  assignment 
of  his  effects  by  a  deed  of  trust,  to 
which  they  are  all  parties,  and 
one  of  them,  before  he  executes,  ob- 
tain from  the  insolvent  a  promissory 
note  for  the  residue  of  his  demand, 
by  refusing  to  cieeute  till  such  note 
be  made,  tne  note  is  void  in  law,  as  a 
fraud  on  the  rest  of  the  creditors ; 
and  a  subsequent  promise  to  pay  it 
is  a  promise  without  consideratioD, 
whicn  will  not  maintain  an  action. 

,  Cockshot  V.  Bennet.  2  Term  Rep. 
763.     (See  Agreements  II.) 

48.  For  no  subsequent  promise  can 
set  up  a  security  which  is  void  at 
its  creation.    2  Term  Ren.  763. 

40.  If  it  be  only  voidabUj  liice  a  seeo- 
rity  given  by  an  infant,  it  may  be 
revived  by  a  subsequent  promise. 
2  Term  Rep.  766. 

50.  But  if  a  bankrupt,  or  insolvent, 
after  becoming  free  from  his  engase- 
ments,  voluntarily  give  security  for 
a  former  demand,  which  is  only  due 
in  conscience,  it  may  be  enforced  in 
a  court  of  law.      2  Term  Rep.  765. 

51.  A  promise,  made  by  a  friend  of 
the  liankrupt,  when  he  was  on  his 
last  examination,  that  in  considers' 
tion  that  the  assignees  and  commis- 
sioners would  forbear  to  examine 
him  touching  certain  sums  which 
be  was  chai^d  with  having  receiv- 
ed, and  not  accounted  for,  he  would 
pay  such  sums  as  the  bankrupt  had 
received  and  not  accounted  for,  is 
void,  as  being  against  the  policy  of 
the  bankrupt  laws.  Mrot  v.  nd' 
lace  (in  error.)    3  Term  Rep.  17. 
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82.  ^oBve,  V  the  Creditors  had  con- 
sented to  the  asreement  made  liy 
the  ass^oees,  whether  that  would 
haTe  Tvied  the  case.    3  Term  Bep, 

23 f  S3  J  SfT. 
03.  ^.  declared  that  in  consideration 
thki  he  at  the  request  of  B,  had 
consented  and  agreed  to  accept  mid 
receive  from  B.  a  composition  of  so 
mnch  in  the  pound  upon  a  sum  of 
money  owing  from  jB.  to  w^.,  in  full 
satisfaction  and  discharge  of  the 
debt,  B,  promised  to  pay  thb  com- 
position :  the  court  of  C.  P.  on  mo- 
tion in  arrest  of  judgment  held  that 
this  was  not  a  good  consideration 
to  maintain  an  assumpsit  against 
Biy  a  mere  accord  not  being  a  ground 
of  action.  Lyrm  r,  Bruce,  2  H, 
Black.  3ir. 

Mb  The  mere  relation  of  landlord  and 
tenant  is  a  sufficient  consideration 
for  the  tenant's  promise  to  manage 
a  farm  in  an  husbandlike  manner. 
PowleyYiWattcer.  QTmnBep.ZVB: 

50;  Abreach  of  trust  maybe  the  ground 
of  an  assumpsU.  Smith  v.  Jameson. 
5  Tenn  Ben,  ^8. 

5^,  The  venaor  of  goods  abroaid,  hav- 
ing packed  them  up  by  order  of  the 
buyer  in  a  particular  manner  for 
smu^ling  them  into  this  ctinntry, 
and  Knowing  at  the  time  that 
they  were  to  be  smuggled,  cannot 
reeoTcr  the  value  of  them  against 
the  buyer,  although  he  was  not  con- 
cerned in  the  risk  of  importing  the 
goods  in  this  country.  fFaymett  y. 
Beed,  B  I'erm  Rep.  090.  (And  see 
Biggs  V.  Lawrence.  3  Term  Rep. 
4WJ4,  tit  Partner.  Clugas  v.  Pen- 
elma.  4  Term  Rep.  466,  tit.  Smug- 
gling.) 

07.  By  a  navigation  act  it  was  enact- 
ed, that  on  a  certain  day  the  first 
general  meeting  of  the  proprietors 
should  be  held,  at  which  the  com- 
pany should  execute  deeds  under 
their  common  seal  for  each  distinct 
share,  ^  which  deeds  should  respec- 
tively vest  a  certain  share  in  each 
proprietor;"  the  plaintifT declared 
in  assumpsit  aorainst  the  defendant 
for  not  completing  a  contract  for 


the  purchase  of  some  shares,  a^ni 
averred  that  on  a  day  prior  to  the 
first  general  meeting  "  he  'was  law- 
fully entitled  to  so  many  shares  :" 
held,  that  Ibis  was  a  material  aver- 
ment, and  the  ground  of  a  non-suit, 
as  it  could  not  be  proTcd ;  though 
there  was  another  clause  in  the  act, 
by  whit;h  certain  ^lersons  by  namo 
(of  whom  the  plaintiff  was  one) 
were  made  a  corporation  for  the 
purposes  of  the  act ;  and  the  money 
subscribed  was  to  be  divided  into  so 
many  equal  shares,  which  were 
ifvereby  vested  in  the  person  so  sub- 
scribing, &c.  .Latham  v.  Barber. 
6  Term  Rep.  67. 

08.  Where  the  plaititiff  declared  tliat 
A.J  since  deceased,  was  indebted  to 
him  so  much,  and  that  after  his^ 
death,  in  consideration  of  the  pre- 
mises, and  that  he,  at  the  instance 
of  the  defendant,  would /orbeor  and 
give  day  of  payment  of  the  debt  (not 
stating  to  whom  he  was  to  forbear) 
the  defendant  promised,  &c. :  held 
on  demurrer  te  be  no  consideration 
for  the  promise ;  for  a  promise  can 
only  be  sustained  on  a  consideration 
of  benefit  to  the  defendant  or  of  de- 
triment to  the  plaintiff;  and  unless 
there  were  some  person  whom  the 

Slaintiff  could  have  sued  for  his 
ebt,  his  forbearance  Was  no  detri- 
ment to  him.  Jones  v.  Ashbumham 
et  ux.    4>  East^  400. 

09.  A  captain  of  a  troop  is  not  liable 
for  subsistence  furnished  to  tlie  men. 
during  the  time  of  his  absence,  and 
%vhile  another  officer  is  in  the  actual 
command  of  the  troop,  by  whom  the 
orders  for  subsistence  are  issued, 
and  the  subsistence  money  is  receiv- 
ed from  government,  though  such 
captain  was  still  entitled  to  a  profit 
upon  the  sum  issued  on  that  account, 
and  the  troop  still  continued  under 
his  military  orders.  Myrtle  v.  Bea^ 
ver.    1  jEoW,  130. 

60.  The  captain  of  a  troop  for  which 
forage  is  furnished,  by  tlie  orders  of 
a  clerk  appointed  by  such  captain^ 
is  not  liable  for  such  forage,  though 
present  with  the  troop  at  the  tiJj^ 


123 


ASSUMPSIT  Bi- 


it  not  appearine  that  he  had  reeeiv- 
ed  any  money  for  thU  purpose  flrom 
the  paymaster,  to  whom  it  is  is- 
sued bygovernmeut,  and  upon  whom 
tlie  eaptaiu  is  entitled  to  draw  for 
a  certain  sum  regulated  by  the  re- 
turns of  the  preceding  month.  Bice 
V.  Chute.    1  East^  379. 

%i.  Miter  if  he  !iad  in  effect  received 
the  money.  Rice  y,  EveriU.  1 
East,  583. 

62.  A  master  is  not  liable  upon  an 
implied  assumpsit  to  pay  for  medi- 
cal attendance  on  a  servant  who  has 
met  with  an  accident  in  his  service. 
IFenrud  v.  Mney.    a  ^os.  ^  FnlL 

And  see  a  learned  note  by  the  report^ 
ers  respecting  the  valiaity  of  an  eo*- 
j:;r^S8  promise  founded  on  merely  a 
moral  obligation.  3  Bos.  Sf  FitlL 
24'9. 

68.  The  law  will  not  raise  an  impli- 
ed promise  in  the  parish  where  a 
pauper  is  settled  to  reimburse  tlie 
money  laid  out  by  another  parish, 
in  which  he  happened  to  be,  m  pro- 
yiding  necessary  medical  assistance 
for  him.  Mcins  r.  BaniceU.  2Eastj 
605. 

64.  Upon  a  sale  of  hops  by  the  sam- 
ple, with  a  warranty  that  the  bulk 
of  the  commodity  answered  the  sam- 
ple, the  law  does  not  raise  an  im- 
plied warranty  that  the  commodity 
should  be  merchantalile,  thougli  a 
fair  merchantable  price  were  given ; 
and  therefore  if  there  be  a  latent 
defect  then  existing  in  it,  nnknown 
to  the  seller,  and  without  fraud  on 
his  part,  (but  arising  from  the  ft'aud 
of  the  grower  from  whom  he  pur- 
chased,)  such  seller  is  not  answer- 
able, tliough  the  goods  turned  out 
to  be  unmerchantable.  Fiatrkinson 
v.  Lee.    2  Easty  314. 

#5.  One  who  marries  a  widow  having 
children  by  her  former  husband  is 
not  bound  to  maintain  such  children, 
though  they  were  miuntained  by  the 
widow  before  her  second  marriage, 
at  which  time  her  second  husband 
acquired  her  former  means.   There- 

^  fore  if  the  second  hnsband  maintain 


such  children,  it  is  a  good  towA^ee^ 
ation  for  a  promise  made  by  them 
when  they  come  of  age,  to  repay  the 
expence  of  their  maintenance  re** 
spectively :  especially  where  the 
second  husband  was  a  man  of  small 
substance,  and  the  children  had  a 
eompetent  provision  to  receive  when 
they  came  of  age,  which  was  to  ac 
cumulate  for  them  in  the  mean  time, 
and  he  made  no  application  to 
chancery  for  an  allowance  out  of 
the  fund,  as  he  might  have  done. 
Cooper  V.  Mirtiiu  4  East^  76. 
<^6.  An  action  upon  promises  lies  by  a 
ship  ovmer  to  recover  from  the 
owner  of  the  cargo  his  proportion 
of  general  average  loss  incurred  by 
sacrificing  the  tackle  belonging  to 
a  ship  for  an  unusual  puipose,  or 
on  an  extraordniary  occasion  of  dan-' 
ger,  for  the  benefit  of  the  whole 
concern.  BirkUy  v.  Fresgrave*  1 
£(Uf,  220. 

67.  A  premium  paid  on  an  illecal  in- 
surance, though  not  in  fact  known 
to  the  parties  to  be  so,  cannot  be  re- 
covered back.     Lubboch  v.  Potts. 

7  East,  440. 

68.  If  an  officer  permit  a  person  to  so 
at  large  on  his  promise  to  pay  the 
debt  to  the  creditor ;  in  consequence 
of  which  he  is  obliged  to  pay  the 
creditor  himself;  he  cannot  recov- 
er back  the  money  from  the  debtor; 
being  guilty  of  a  breach  of  duty, 
out  of  which  he  cannot  derive  a 
cause  of  action.    FUcher  v.  BaUy. 

8  East,  171. 

69.  The  law  will  not  raise  an  aasump- 
•it  upon  a  judgment  obtained  by  de- 
fault in  one  of  the  colonies  against 
a  party,  who  upon  the  face  of  the 
proceedings  appeared  only  to  have 
been  summoned  ^^  by  nailing  up  a 
copy  of  the  declaration  at  the  eonrt- 
house  door,"  it  not  appearing  that 
he  had  ever  been  present  in  the  col- 
ony, or  subtect  to  the  jurisdiction  of 
the  colonial  court  at  the  time  of  the 
suit  commenced,  or  afterwards :  al- 
though by  a  law  of  the  colony*  if  a 
defendant  be  absent  from  the  island, 
and  have  no  attorney,  manager,  or  o- 
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yeneer  tliert,0Mli  mode  of  summoii- 
iBf^him  AaU  kdeemedgood  serviee; 
for  tlie  «4Mee  thereby  intended  is 
of  onc^  who  has  been  preaerd,  and 
avb^l  to  the  jorbdiction ;  though 
erea  if  it  had  been  meant  to  reach 
s£nuig;er8  to  the  jurisdiction,  it  would 
not  have  bound  them.    Buchanan  y. 
Aeher.     9  Easly  i92, 
Yo*  A  wagering  eontraet  for  50  enin^ 
eas,  that  the  plaintiff  would  not 
marry  within  six  years,  is  prima  fa- 
cie in   restraint  of  marriage,  and 
therefore  void,  no  circumstanee  ap- 
pearing to  shew  that  such  restraint 
was  prudent  and  proper  in  the  par- 
tieular  instance.     Hartley  y.  nice. 
10  £a8tf  22. 
ri*  A  public  teacher  of  religion  can- 
not maintain  an  aetion  to  recover 
money  assessed  for  the  support  of 
pubiie  worship,  unless  he  be  ordain- 
ed over  a  particular  parish.      1 
Jlfoss.  32. 

72.  No  action  lies  against  a  public 
agent  for  eontracts  made  by  him  'm 
that  capacity.    1  JUass,  208. 

73.  An  action  of  assumpsit  will  not 
lie  to  recover  back  money  paid, 
where  the  parties  are  in  pari^  wheth<( 
er  equally  guilty  or  equally  inno- 
eent.    1  J^&s.  65. 

74-  A  widow  havinean  infant  daugh- 
ter possessed  in  lier  own  right  of 
property  sufficient  for  her  support, 
IS  not  eompellable  to  maiotain  her, 
bni  may  have  an  aetion  against  the 
daushter,  when  she  comes  of  age, 
for  ber  board.    2  Mass.  4d5. 
75.  The  inhabitants  of  the  county  of 
A.  in  their  corporate  capacity,  can-f 
not  maintain  an  action  against  an 
inhabitant  of  another  county,  in  the 
eourt  of  common  pleas  in  the  coun- 
ty of  Ji.    2  Mass.  544>. 
70.  If  a  tradesman,  having  contracted 
to  perform  a  certain  undertaking, 
voluntarily  leaves  it  unfinished,  he 
ean  have  no  aetion  against  his  em- 
ployer for  the  part  performed.    2 
MtSS.  i4iT. 
77.  The  remedy  against  a  public  offi- 
cer for  neglect  or  misbehavior  may 
be  by  an  action  of  the  CMe  alleging 


his  misdemeanor,  or  by  an  action  of 
debt,  according  to  the  nature  of  the 
misfeazanee,  but  never  by  asmmp-' 
sity  as  an  implied  promise  to  do  his 
Auij  M^*MeUanv.  EasiviQn.  4iJ^Iass. 
378. 

78.  *i.  a  deputy  sheriff,  having  an  tie" 
i^ution  against  B.  and  having  it  in 
his  power  to  ^rest  the  debtor's  body, 
C.  in  consideration  of  A.^^  forbear- 
ing to  arrest  B.  promises  in  writing 
to  deliver  him  to  wl.  at  a  certain  day 
and  place,  that  he  may  be  taken 
and  committed  in  execution.  'In 
the  mean  time  B.  places  in  C.'s 
hands  a  sum  of  money  equal  to  the 
judgment  debt,  as  an  indemnity  a* 
gainst  his  contract ;  which  sum  is 
afrerwards,  by  agreement  between 
B.  and  C.  applied  to  pay  other  exe* 
cations  against  B.  who  is  not  deliv- 
ered to  £  It  was  held  that  no  ac- 
tion lay  for  «i9,  aeainst  C  upon  his 
promise,  nor  for  the  money  paid  by 
jU.  to  C.  Denny  v.  Lincdn  MnuM' 
istrator.    d  Mass.  88d. 

79*  A  merchant  in  a  foreign  port  fur- 
nishes necessary  supplies  to  a  ves-  ' 
sel,  which  when  she  left  home  was 
owned  by  A.  and  B.  but  before  the 
supplies  were  furnished,  they  had 
parted  with  all  their  interest  in  the 
vessel,  although  this  fact  was  not 
known  to  the  merchant:  It  was  held 
in  an  action  brought  against  A.  and 
B.  for  those  supplies,  that  they  were 
not  liable.  Aussey  v.  AUen  et  al. 
6  Mass.  163. 

80.  Where  one  engaged  as  surety  for 
a  seaman,  who  enlisted  aboard  a 
vessel  of  the  United  States^  that  such 
seaman  should  repair  on  board  the  * 
vessel,  and  proceed  to  sea  therein, 
or  in  default  thereof  that  the  sure- 
ty would  be  accountable  for  the 
wages  advanced  to  the  seaman ; 
and  the  seaman  deserted;  it  was 
held  that  no  action  lay  against  the 
suretv  in  the  name  of  the  officer 
commanding  the  vessel ;  but  the  re- 
medy was  exclusively  in  the  name 
of  the  United  States.  Rainbrid^  v. 
Doumie.    6  Mass.  233. 

81 .  The  law  will  not  imply  au  assuwv^ 
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^U  wbere  t)iete  b  au  express  pro« 
piise,  nor  against  the  express  decla- 
ration of  the  party^  made  at  the 
time  of  the  supposed  implied  as- 
sumpsit Whitivg  V.  SuUivan,  7 
Mass.  107. 

^2.  A  fprhearancei  ^o  sue  generally  is 
a  good  consideration  for  a  promise 
to  pay  the  debt  of  another.  Eltin^ 
V.  Vanderli/n.    4  Johns,  Bep,  237. 

^3,  A  promise  without  a  considera- 
tlon^  even  though  it  be  in  writing, 
is  a  rmdu%n  pactum,  '  The  people  v. 
Howell.    4  Johns,  Rep.  296. 

64.  •^.  entered  on  land  belonging  to 
J?.,  and,  without  his  knowledge  or 
authority,  cleared  it,  made  improve- 
ments, and  erected  buildings,  &c. 
B.  afterwards  agreed  by  parol  with 
»9.,  (against  ^yhom  he  hi|d  brouglit 
an  action  of  ejectment^  and  recover- 
ed the  land,)  thaf  he  wduld  sell  the 
laud  to  4*  fts  wild  land,  or  pay  him 
for  the  improvements  lie  had  made ; 
it  was  held  that  though  the  promise 
to  sell  the  land  was  clearly  void  by 
the  statute  of  frauds,  yet  the  pro- 
inise  to  pay  for  the  improvements 
was  not  within  the  statute ;  but  the 
promise  to  pay  for  the  work  and 
improvements  made,  without  re- 
quest, was  nudum  pacttim,  on  which 
no  action  could  be  maintained. 
Frear  y.  Hardenbergh.  b  Johns. 
Bep.  272. 

fd.  There  is  neither  a  legal  nor  mor- 

'  al  obligation  on  the  owner  of  land 
to  pay  for  the' work  and  labour  done 
upon  it,  a  person  who  has  entered 
without  his  consent,  or  any  colour 
of  right,  and  held  the  possession  a- 
gainst  h^m.    Ibid. 

86.  A  parol  promise  to  pay  money  as 
a  gift,  will  not  support  an  action, 
any  more  than  a  prpmise  to  deliver 
a  chattel  as  ^  gitt,  ^earson  v.  Tear- 
son.    7  Johits^Bep.  26. 

87.  The  debt  of  a  person  discharged 
under  the  insolvent  act  is  due  in 
conscience,  and  is  a  sufficient  con- 
sideration for  a  new  promise  to  pay 
the  debt.  Scouton  v.  Eislord*  7 
Johns.  Hep.  3n. 

e.Q.  {^ut  a  promise  by  the  insolvent  to 


pay  the  debt  when  he  if  able  wiih*' 
out  distressing  his  family,  is  a  cpnr 
ditional  promise,  on  which  an  ac- 
tion cannot  be  sustained,  without 
showing  that  the  defendant  was  a- 
ble  to  pay  without  distressing  his 
family.    Ibid. 

89.  AVhere  in  an  action  of  assumpsit^ 
the  plaintift*,  in  his  declaration, 
stated,  that  the  defendant,  ^'  in  con- 
sideration that  the  plaintiff  before 
that  time  sold  and  conveyed  a  cer- 
tain farm,  &c.  to  the  defendant,  the 
defendant  then  and  there  undertook," 
&c.  it  was  held  that  the  count  was  not 
sufficient  to  sustain  the  action ;  the 
promise  being  founded  on  a  past  con- 
sideration ;  and  it  not  being  alleged 
that  the  farm  was  conveyed  at  the 
request  of  tlie  defendant.  Comstock 
y.  S^nith.    7  Johns.  Bep.  87^ 

90.  Where  a  promise  is  founded  on  a 
past  consideration,  it  must  be  laid 
to  have  been  done  at  the  reauest  of 
the  party  promising,  or,  at  least,  it 
must  appear  ^hat  he  was  under  a 
moral  obligation  to  dp  the  act,  or 
procure  it  to  be  done.    Ibid. 

91.  To  constitute  a  considera,  it  is  Yiot 
uecessarv  that  a  benefit  should  ac- 
crue to  the  promisor ;  it  is  sufficient 
that  something  valuable  flows  from 
the  promisee,  and  that  the  promise 
is  the  inducement  to  the  transaction. 
Violet  V.  Patton.    5  Cronch,  142. 

92.  Under  the  statute  of  frands  of 
Virginia  it  is  not  necessary  that  the 
can^deration  should  be  expressed  in 
writing.'  That  statute  only  requires 
the  promise  to  be  in  writing.    Ibid, 

93.  A  promise  by  a  constable,  not  to 
sell  goods  under  an  execution,  with- 
in 30  days  is  void.  Qoodale  v.  Ebd- 
ridge.    2  ^ohtis.  Bep.  193. 

94.  So,  if  the  constable  promise,  if  the 
defendant  will  deliver  him  property 
as  security,  he  will  not  sell,  the 
promise  is  without  consideration, 
and  void.    Ibid. 

95.  A  promise  to  pay  damages  for  the 
detention  of  a  certain  sum  of  money, 
beyond  the  amount  detained,  is  a 
nudumpactum.  Fhetieplace  v.  jSlfcer^. 
2  Johns.  Bep.  4i2. 
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90.  Tbe  mere  saZe  and  delivery  of  a 

Sromissory  Bate,  ivithout  any  in- 
onement  or  assignment,  will  not 
be  soflieieiit  to  maintain  an  action 
brooglie  hj  the  pureliasor  in  his 
own  name,  where  no  other  consider- 
ation for  an  assumpsit  is  laid  in  the 
dedaration.     i  Dallas^  370. 

97.  An  action  cannot  be  maintained 
for  services,  if  the  party  acted  mere- 
ly ill  expectation  of  a  legacy.  4 
ballas^  iilj  130. 

98.  A  creditor  cannot  maintain  an  ac- 
tion for  a  dividend  agrainst  the  voi- 
mitary  trustees  of  hb  creditor,  un- 
less be  has  subscribed  the  conditions 
of  the  trust.    4  Dallas,  224. 

99.  ^uterBj  whether  the  holder  of  a 
promissory  note  in  Vir^inia^  cannot 
maintian  an  action  forinoney  had  and 
received^  against  a  remote  indorser  ? 
Dunlop  V.  Silver.     1  Cranch^  367. 

100.  Jissumpsit  will  not  lie  upon  a  pol- 
icy of  insurance  under  the  corporate 
seitl^  unless  a  new  consideration  be 
averred.  Insuranee  Co,  of  Mexan- 
dria  v.  Foung.    1  Cranch,  83^. 

m.    •SssuMpsit  on  express  promises^ 

4fc. 

1.  A  promise  to  marry  good  on  as- 
sumfsUyhnd  the  statute  of  frauds 
and  perjuries  extends  only  to  con- 
tracts in  consideration  of  marriage, 
and  not  contracts  to  marry.  Cork 
V.  Baker.     1  Sir,  34. 

2.  An  action  lies  against  a  woman 
for  a  breach  of  promise  of  marriage. 

A  promise  to  marry  which  does  not 
ascertain  the  time,  is  a  promise  to 
marry  in  a  reasonable  time  upon  re- 
quest. 

On  a  promise  to  marry  upon  request, 
the  request  need  not  be  made  with 
a  parson. 

In  an  action  on  a  promise  to  marry 
upon  reqnest,  a  declaration  which 
shews  that  the  defendant  has  mar- 
ried another  person  who  is  living, 
need,  not  state  a  reqnest.  Harrison 
V.  Cage  and  his  wife,  i  X.  Baym, 
386.    1  Salk.  2*. 

§.    Case,  &c.  by  a,  feme  sole,  in  which 


she  declared,  quod  cum,  she  had  a- 
greed  and  promised  to  marry  tlie 
defendant,  he  in  consideration  there- 
of, promised  to  marry  her.    Upon 
non  assumpsit  pleaded,  the  cause 
was  tried  before  HoUf  C,  J.  and  the 
promise  of  the  marriage  was  prov- 
ed, but  no  actual  promise  on  the  wo- 
man's side ;  yet  he  held  there  was 
sufficient  evidence  to  prove,  that  the 
woman  likewise  promised,  because 
she  carried  herself  as  one  consent- 
ing and  approving  the  promise  of 
the  man.      Hutton  v.  JloTiselL  .  3 
Salk,  16. 
4«     Special  action  upon  the  case  upon 
a  promise   to  deliver  up  a  bond, 
pledged  upon  a  payment  of  money 
Dorro  wed  of  the  defendant.    Breach 
assisued,  that  the  defendant  refused 
to  deliver  up  the  bond,  and  held 
well  enough,  altliough  it  is  not  laid 
that  the  money  was  paid  or  tender- 
ed, it  having  been  proved  at  the  tri- 
al that  there  was  a  tender  and  re- 
fusal.     Mcom  V.    Westbrook.      1 
Wils.  115. 

5.  Promise  for  promise  is  a  good 
consideration  in  an  action  on  an 
assumpsit,  without  an  averment 
of  the  performance  of  plaintiff's 
promise.  Martindale  v.  Fisher,  1 
Wils,  88. 

6.  Forbearance  to  arrest  a  debtor 
until  after  a  particular  day,  is  a 
good  consideration  for  a  promise  by 
a  third  person  to  pay  the  debt  on  or 
before  the  day.  Waters  v.  Glassop, 
1  L,  Raym,  357. 

7.  Assumpsit,  defendant  pleads  in  a- 
batement,  that  he  was  bailiff,  and 
that  plaintiff  ought  to  bring  account. 
Where  express  promise  is,  assumpsit 
lies  as  well  as  account.  WHkin  r. 
Wilkin.     ±Salfi\9. 

8.  Promise  by  the  dep.ndatit  to  pay  a 
judgment  debt  obtained  against  him, 
in  coasideration  that  the  plaintiff 
would  stay  execution  thereon,  is  no 
gronnd  to  raise  an  assumpsit,  Oth<< 
erwise,  if  the  promise  be  by  a  third 
person.    Jlmmymous,     Coivp,  129. 

9.  If  the  declaration  contain  a  count 
on  a  spe<i^  agreement,  and  aUo 
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general  eonnts^  thoii^li  the  plaintiff 
fail  in  proving  the  special  agree- 
ment, he  may  go  into  evidence  on 
the  general  counts.  Payne  v.  Ba^ 
cumb,    2  Douglas^  651. 

#0.  Indebitatus  assumpdt  for  money  re- 
ceived ad  cainpidandumj  aided  hy 
verdict.  FouUer  v.  ComwaU,  1 
SaUc.  0. 

il.  A  promise  to  pay  as  much  as  the 
party  habere  meruit^  upon  an  execu* 
tory  consideration  shall  be  constru- 
ed as  a  promise  to  ]^ay  as  much  as 
he  habere  ^neruU :  and  so  shall  ac- 
count upon  it,  at  least,  after  verdict. 
Motherly  v.  Lee.  2  L,  Baym.  i222» 
2  SaUc.  658. 

i2.  Upon  a  contract  to  do  an  act  upon 
the  first  of  two  events,  a  perform- 
ance may  be  enforced,  though  it  is 
not  called  for  until  both  have  hap- 
pened. Loggin  V.  Comitem  Orrery. 
1  L.  Raym.  133. 

i3.  An  action  upon  an  inshnul  compu- 
tasset  must  shew  the  time  when,  and 
the  place  where,  the  account  was 
stated.  Desborotigh  v.  Ktlhy.  i  L. 
Raym.  038. 

1^.  In  assumpsit  on  a  policy  of  insur- 
ance, as  for  a  total  loss,  an  average 
loss  may  be  recovered.  Whitehmd 
V.  Uixnt.    2  Douglas,  732. 

1(1.  Where  an  action  is  brought  for 
more  than  the  defendant  promised 
to  pay,  it  is  not  good.  Butcher  v. 
Andrews.    8  8alk.  15.    1  Salk.  23. 

iO.  An  indebitatus  assumpdt  lies  for 
nursing  a  stranger  at  the  defendr 
ant^s  request. 

A  man  cannot  in  the  same  declaration 
demand  several  satisfactions  for  the 
same  thing.  Hart  v.  Langfit.  2 
L.  Raym.  8M. 

17.  Upon  mutual  independent  con- 
tracts in  the  same  instrument,  either 

'  party  may  maintain  an  action  be- 
fore performance  of  his  part. 
Trench^  executor  of  Sqtdre  v.  TreiV' 
in.    1  jL.  Raym.  124*. 

18.  A  promise  to  pay  a  debt  upon 
which  the  statute  of  limitations  has 
attached,  is  an  answer  to  the  stat- 
ute in  an  action  of  assummit.  Hey- 
ling  V.  Hastings,  1  L.  Raym,  389. 
i  SaUc.  29. 


19.  Conditional  promise  prevents  tho 
operation  of  me  statute  of  limita- 
tions,  as  much  as  express.  Heyling 
V.  Hastings.  1  L.  Maynu  389.  i 
Balk.  29. 

£0.  If  a  man  covenants  tp  accept  1000/, 
Bank  stock  on  th|*ee  days'  notice, 
upon,  or  before,  a  particular  day, 
it  is  no  excuse  for  him  that  the  par- 
ty to  make  the  transfer  had  no  stock 
before  the  day  on  which  he  was  to 
make  it*  A  man  cannot  be  sued 
for  money  he  covenanted  to  pay  on 
the  performance  of  a  particular  act, 
if  he  prevents  such  performance. 

7he  courts  cannot  take  notice  that 
Bank  stock  is  only  assignable  at  the 
Bank,  and  will  attend  to  the  simple 
allegation  of  the  fact.  Shales  r. 
Seignoret.    1  L.  Raym.  440. 

21.  U  A.  be  illegally  arrested  by  B, 
for  a  debt,  a  promise  bv  C.  to  pay 
the  debt  claimed  by  B.  in  consider- 
ation of  B.\  releasing  A.  out  of  cns^ 
tody,  is  void.  Atkinson  v.  Settree, 
¥Filles,  482. 

So  is  a  promise  to  pay  in  considera- 
tion 01  forbearing  to  sue  on  a  void 
security.    Ibid.  484. 

Or  a  promise  to  revive  a  security  void 
in  its  creation.    Ibid. 

But  if  it  be  stated  in  a  declaration  a- 
gainst  C.  (on  a  promise  by  him  to 
pay  B.  a  debt  claimed  from  A.  ia 
consideration  of  B.^a  releasing  A, 
from  arrest)  that  B.  procured  A.  to 
be  arrested  by  virtue  of  a  certain 
writ,  &c.  duly  issued  out  of  an  in-, 
ferior  court,  it  will  be  intended  af- 
ter verdict  that  the  arrest  was  le^. 
Ibid.  482. 

22.  Where  two  enter  into  articles  of 
partnership  for  seven  years,  in 
which  is  a  covenant  to  account 
yearly,  and  to  adjust,  and  make  a 
final  settlement  at  the  expiration  of 
the  partnership,  and  they  dissolve 
the  partnership  before  the  seven 
years  are  expired,  and  account  to- 
gether, and  strike  a  balance  which 
is  in  favour  of  the  plaintiff,  includ- 
ing several  items  not  connected 
with  the  partnership,  and  the  de- 
fendant promises  to  pay  it^  on  action 
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<if  ttsatmpmt  lies  on  sttch  express 
promUe.     Fmkr  v.  JiUaason.     2 
Term  Ref.  479. 
23.  Anaetioii  of  assumpsit  may  be 
maintained  opo^  an  express  prom* 
ise  /«r  iht   amount  ot  a  balance 
straei  on  a  partnership  aceount, 
ihaiQ^  there  was  a   covenant  be- 
tireeo  the  parties  to  aeevnnt    Mo' 
mm  y.  Leuy.    Sittings  at  Chdld- 
hall,  1786,  ear.  BuUerj  J.     X  Tmn 
Bat.  483,  n. 
31.  ff  a  bankrupt,  after  obtaining  his 
certificate,  promise  to  pay  a  prior 
debt  irhen  he  is  aUe,  in  a  general  ^- 
c2e6itotiis  assumpsit  brount  on  that 
promise,  the  eoort  of  C.  P.  (dissent. 
iMghharaugh^  Ci  J.)  held,  that  the 
plaintiff  must  prove  the  ability  of 
the  defendant  to  pay.     Besfori  v. 
Saunders.    2  H.  Black.  116. 
25.  ^.  agrees  to  sell  goods  to  B.  who 
pays  earnest ;    the  goods  are'pack- 
ed  in  cloths  furnished  by  B.  and  de- 
posited in  a  building  belonging  to 
Jl.  nntil  B.  shall  send  for  them ;  but 
Jim  declares  at  the  same  time,  that 
they  shall  not  be  carried  away  un- 
til he  is  paid.    «^.  cannot  maintain 
an  action  for  goods  sold  and  deliv- 
ered ;    this  not  being  a  delivery  to 
B.   GoodaUv.Sicdtau.    2  H. Black. 

S16. 

M.  An  agreonent  to  pay  a  per  cent- 
age  apon  the  day  on  which  any  mon- 
ey should  be  received  by  the  de- 
fendant through  the  means  of  the 
plaintiff's  information  does  not  en- 
title the  plaintiff  to  the  stipulated 
reward  upon  the  transfer  of  Stock, 
ID  consequence  of  such  information ; 
althouc^  he  might  afterwards  re- 
ceive the  dividends  thereon.  Jones 
v.  BriaUy.    1  East,  1. 

•V«  In  the  above  case  the  court  ani- 
madverted upon  the  immorality  of 
such  baigains  :  and  imperfect  evi- 
dence having  been  given  at  the  tri- 
al of  the  receipt  of  dividends  dne  at 
the  time  of  the  transfer^  they  refus- 
ed, upon  the  subsequent  motion,  to 
raiTer  that  evidence  to  be  supplied 
hy  affidavit.     1  Bast.  8. 

^«  ttf.  declared  against  B.  and  his 


wife,  administratrix  of  C.  deceased^ 
'^  for  that  whereas  C.  died  intestate^ 
possessed  ot  South  Sea  stock  which 
she  held  in  trust  for  •d.,  and  upon 
which  certain  dividends  were  due, 
in  consideration  that  Ji.  at  his  own 
expence  would  procure  administra- 
tku  to  be  granted  to  the  wife  of  B* 
as  next  of  Kin  to  C.  and  would  fur- 
nish evidence  to  enable  B.  and  his 
wife  to  receive-  the  dividends ;  B. 
and  his  wife,  as  such  administra- 
trix, promised  Uf  pay  over  to  j9.  the 
amount  of  the  dividends  when  re- 
ceived :"  held,  that  the  considera- 
tion stated  was  insufiicient  to  sup- 
port the  promise  :  and,  that  as  the 
dividends  never  made  part  of  the  in- 
testate's estate,  the  action  against 
B.  and  his  wife,  as  administratria:^ 
could  not  be  maintained.  Parser 
V.  Baylis  et  Ux.    2Bos.  S;  Full.  73. 

38.  *A.  agreed  in  writing  to  pay  the 
rent  of  certain  tolls  which  he  had 
hired,  ^'  to  the  treasurer  of  the  com- 
inissioners :"  held,  that  no  action  for 
the  rent  could  be  maintained  in  tho 
name  of  the  treasurer.  Figat  v 
Thomson.    3  Bos.  ^  Pull.  147. 

29.  The  master  and  the  freighter  of. 
a  vessel  of  400  tons,  having  mutual- 
ly agreed,  in  writing,  that  the  ship 
being  fitted  for  the  voyage,  should 
proceed  to  St.  Fetersburgh,  and 
there  load  from  the  freighter's  fac- 
tor a  complete  cargo  oi  hemp  and 
iron,  and  proceed  therewith'  to  Lon* 
don,  and  deliver  the  same,  on  being 
paid  freieht,  &c. :  held,  that  the 
master,  after  taking  in  at  St.  Fe- 
terdmrgh,  about  half  a  caigo,  hav- 
ing sailed  away  upon  a  general  ru- 
mour of  a  hostile  embargo  being 
laid  on  British  ships  by  the  Susdaw 
government,  was  liable  in  damages 
to  the  freighter  for  the  short  deliv- 
ery of  the  cargo ;  though  the  jury 
found  that  he  acted  bona  fide,  and 
under  a  reasonable  and  well  ground- 
ed apprehension  at  the  time ;  and 
the  hostile  embargo  and  seizure 
was  in  fact  laid  on  six  weeks  after- 
wards.    Mcinson  v.  Ritchie,     10 
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30*  Proof  that  the  defendant  agreed 
to  sell  his  horse  warranted  sound  to 
the  plaintiff  for  31^  10$.,  and  at  the 
same  time  agreed  that  if  the  plain- 
tiff would  take  his  horse  at  that 
value,  he,  the  defendant,  would  huy 
another  horse  of  the  plaintiff's 
brother  for  14Z.  14<s.  and  that  the 
difference  only  should  be  paid  to  the 
defendant,  will  support  a  count 
chai^ng  only  that  in  consideration 
that  the  plaintiff  would  buy  of  the 
defendant  a  horse  for  31^.  lOs.  the 
defendant  promised  that  it  was 
sound,  and  that  in  fact  the  plaintiff 
did  buy  the  horse  for  that  pricCy  and 
did  pay  to  t/ie  defendant  tne  said  3iL 
10s.  ifands  y.  Burton.  0  East, 
34<0. 

31*  A  joint  and  several  promise  is  not 
within  the  stat^  of  1784,  c.  28,  s.  12, 

•  but  the  creditor  may  bring  a  sever- 
al action  against  each  of  the  prom- 
isors at  the  same  term  ;  and  have 
judgment  for  his  costs  as  well  as 
his  damages  against  them  all.  8i^ 
nwnds  v.  Uenter.    6  Mass.  18. 

32.  Where  one  by  public  advertise*^ 
ment  offered  a  reward  for  a  parcel  of 
bank  bills  which  he  had  lost,  it  was 
held,  that  the  tinder  of  a  part  was 
entitled  to  pro  rata  proportion  of 
tlie  reward  offered.  Symmes  v. 
Frazier.    6  Mass,  341^ 

33.  A  contract  made  in  a  foreign 
place,  valid  there,  and  to  be  there 
executed,  may  be  enforced  in  this 
State,  although  not  valid  by  our 
laws,  and  although  prohibited  to 
our  citizens :  except  the  common- 
wealth or  its  citizens  may  be  iujur- 
ed  by  giving  the  contract  a  legal  ef- 
fect here :  or  the  enforcing  it  in 
our  courts  would  exhibit  to  the  citi- 
zens of  the  State  an  example  perni- 
cious, and  detestable.  Greenwood 
V.  Curtis,    6  Mass.  358. 

Si.  Where  one  had  purchased  a  car- 
go on  the  coast  of  .Africa,  to  be  paid 
for  in  slaves,  and  having  delivered 
a  part  of  the  slaves,  settled  the  ae- 

•  count,  acknowledging  a  balance 
due  in  ca^h,  and  the  same  day  gave 
a  note  for  the  same  balance  paya- 


ble in  slaves,  it  was  held  that  the 
creditor  might  recover  on  the  tTisi- 
rmd  computassent,  lb. 
35*  Where  one  subscribed  for  certain 
shares  in  a  turnpike,  and  promised 
to  pay  to  w9.  B.  agent  of  the  proprie- 
tors, all  the  assessmeuU  &c.  it  was 
held,  that  the  agent  could  maintain 
no  action  for  the  assessments  un- 
paid ;  but  that  the  pro:nise  would 
support  an  action  by  tiie  proprie- 
tors in  their  corporate  capacity. 
Gilmore  v.  Fope.      5  i^lass.  491. 

36.  A  supercargo,  who  is  also  a  part 
owner,  is  authorised  by  his  owners 
to  take  a  credit,  in  a  foreign  port, 
of  goods  to  a  certain  amount,  for 
which  he  is  directed  to  draw  bills 
of  exchange  on  them.  He  takes  up 
monies  within  the  amount,  for 
which  he  gives  a  bond,  undertaking 
to  bind  himself  and  his  owners.  It 
was  held,  that  au  action  of  assump^ 
sit  did  not  lie,  for  the  obligee  in  the 
bond  against  the  owners,  for  the 
monies  so  advanced.  Banorgee  v. 
Hovey  et  aL     6  Mass.  11. 

37.  Upon  an  express  promise  to  pay 
the  factor  of  any  one,  for  the  use  of 
the  principal,  the  factor  may  main- 
tain an  action  in  his  own  name. 
Van  Staphorst  et  al.  v.  Pearce.  4» 
Mass.  25S. 

38.  A  supercargo  engages  to  trans- 
port goods  at  his  own  risk  against 
all  dangers,  excepting  those  of  the 
seas,  and  dispose  of  them  to  the 
best  profit  of  the  consignor,  and  ren- 
der his  reasonable  account:  the 
goods  arrived  in  safety  at  the  place 
of  destination,  and  are  there  stolen 
out  of  a  store  whor^  they  were 
deposited  for  sale  :  He  was  held 
to  account  to  the  consignor  for  the 
value  at  the  place  of  shipmenty 
deducting  the  agreed  commission. 
Bridge  \.  Austin.    ^  Mi^s.  il5. 

39.  •Assumpsit  lies  for  the  interest  due 
on  a  promissory  note,  by*  which  the 
interest  is  payable  annual ly,  al- 
thmtgh  the  principal  is  not  yet  pay- 
able.     Cooley  v.  Rose.      3   «^^fiiss. 

221. 

40.  Upon  a  promissory  note  payable' 
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in  dght  yeftrSy  irith  interest  payable 
anmially,  an  tetion  lies  for  the  in« 
teres!  be/b/v  the  prineipal  is  dtte. 
In  sueb  etse  interest  is  allowed  up- 
on eae&  year's  interest  unpaid.    2 

4ft.  J.  and  B.  jointly  ship  goods,  ^d 
eoog^n  them  to  the  master  for  sales 
and  returns,  A.  only  being;  known  to 
the  master.     Alter  the  ship's  de- 
parture, w9.  and :  J9.  a^ee  to  sever 
their  interest  in  the  adventure,  and 
•^.  gives  B»  a  written  direction  to 
the  master  to  aeeount  with  B,  for  a 
mpiety  ;  B.  shews  the  dtreetipn  to 
the  master  upon  his  return,  and  de- 
mands payment  of  him.    The  mas- 
ter, not  having  brought  the  pro- 
eeeds  in  the  ship,  refuses  to  aeeount 
with  B.  but  at  the  same  time  tells 
him  that  he  is  ready  to  aeeount 
with  the  right  owner,  and  when  the 
proceeds  should  arrive,  he  would 
pay  them  to  B,  if  they  belonged  to 
nim.     This  was  a  sumeient  promise 
to  support  an  aetiou  of  asswnjmi  by 

B,  a^iinst  the  master  fffr  the  moie- 
ty. In  sueh  an  aetion  J3,  is  a  com- 
petent witness  for  the  plaintiff.  2 
Mxss.  401.' 

49.  In  assumpsit,  if  the  deckurationt 
all^;e  a  promise  to  pay  interest,  aii 
express  promise  must  be  proved. 
1  Mas.  31. 

46.  d,  draws  his  order  on  B.j  an  insnr« 
aaee  broker,  directing  him  to  pay  to 

C.  and  D.  in  proportion  to  their  res- 
pective demands  i^inst  J.  the  bal- 
ance that  may  ultimately  be  due  to 
J.  on  his  insurance  account,  when 
B,  should  be  in  eash  for  thcl  same  ; 
also  any  other  monies,  which  B, 
might  afterwards  receive  on  JStJs  ae- 
county  to  the  amount  of  C  and  Z>.'s 
just  demands  against  him.  B.  ac- 
cepts the  order.  Such  acceptance 
will  support  an  aetion  by  C.  against 
B.  for  C.'s  proportion  of  the  monies 
received  by  B,    2  Mass,  ^93. 

47.  Where  ^.  directed  B.  his  servant, 
to  enter  a  certain  meadow  which  he 
said  belonged  to  him,  but  which 
was,  in  fact,  the  meadow  of  C.  and 
promised  to  save  B.  harmless,  &c. ; 


the  promise  was  held  to  be  an  orig- 
ai  undertaking,  and  not  necessary, 
to  be  in  writing,  and  that  the  act  of 
B.  in  obeying  such  a  command  was 
lawful,  and  a  sufficient  considera- 
tion to  support  the  promise  of  in- 
demnity. •AUmre  v.  OiUand,  2 
Johns,  Cas.  52. 

48.  •issunipsU  is  the  proper  form  of 
aetion,  where  there  is  a  warrant}', 
express  or  in\plied,  in  the  sale  of 
chattels;  but  where  the  plaintiiT 
grounds  his  action  on  deceit  or  fraud 
in  the  sale,  and  not  on  a  breach  of 
the  contract,  the  deceit  or  fraud 
must  be  substantively  alleged  in  the 
declaration,  otherwise  no  proof  of 
fraud  is  adniissible.  Evertson's  Ex^ 
ectctor   V.    •MUeSi     6    Johns,  Sep* 

138. 

49.  On  a  motion  in  arrest  of  judg- 
ment, in  an  aetion  of  assumpsit^  the 
promise  laid  in  the  declaration  is 
presumed  to  be  an  express  promise. 
Beei^ker  v.  Beecker,    7  Johm,  JR.  99. 

50.  Where  a  landlord  distrained  the 
goods  of  his  tenant,  for  rent  in  ar« 
rear,  and  d,  signed  an  agreement 
dn  the  back  of  his  inventory,  by 
which  he  "  promised  to  deliver 
all  tlie  goods  contained  in  the  in- 
ventoET  to  the  landlord  in  six  days^ 
after  demand,  or  pay' him  450  dol- 
lars, being  th%  amount  of  the  rent 
due ;  it  was  held,  that  this  was  an 
ori^naly  not  a  coHateral  undertake' 
ing,  and  that  an  action  might  bo 
maintained  against  A,  for  a  breach 
of  the  promise.  Slin^erUmd  v. 
Morse  and  others,  7  Johns:  Sep, 
463. 

61.  Assumpsit  lies  i^inst  a  deputy 
sheriff,  upon  an  express  promise  to 
pay  money,  collected  by  him  on  ex-' 
ecution,  to  the  plainiifi^  TvUU  v. 
hove,    7  Johns,  Bep.  470. 

52,  But  the  plaintiff  must  prove  a 
clear  and  absolute  promise.  It  is 
not  sufficient  that  the  deputy  sher- 
iff said  "  that  he  would  pay"  the  a- 
mount  of  the  judgment,  but  not  the 
costs  for  entering  a  rule  for  an  at- 
tachment," when  the  plaintiff  would 
not  accept  the  one  without  the  otli- 
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5^:  If  one  party  does  not  accede  to  a 
promise  as  made,  tlie  other  party  is 
not  bound  by  it.    lb. 

04.  In  an  action  of  assumpsit^  brought 
by  J.  against  B.  the  defendant  may 
set  off  a  bond  given  by  %J.  to  C.  and 
ossified  by  C  to  B.  before  the  com- 
mencement of  the  suit.  Tuttle  v. 
Behee.    8  Johns.  Rep.  ±52. 

55.  A.  garc  a  promissory  note  to  B. 
payable  in  60  days,  and  in  consid- 
eration that  C.  at  tfie  request  of  •^. 
would  also  sign  the  note  as  surety, 
•^.  undertook  and  promised  to  take 
up  the  note  when  it  became  due, 
and  to  indemnify  C.  and  save  him 
harmless  from  all  damages  and  costs 
which  he  might  sustain  by  reason  of 
his  signing  the  note,  &c.  and  •^. 
did  not  take  up  the  note,  8cc. ;  but  C. 
was  sued  by  B.  who  recovered  judg- 
ment against  him,  on  which  C.  was 
taken  in  execution  and  committed 
to  prison.  In  an  action  of  assumpsit 
brought  by  C.  against  w^.  tbe  latter 
pleaded  that  C.  was  discharged 
from  his  imprisonment  under  the 
execution,  by  virtue  of  the  act  for 
the  relief  of  debtors,  &c.  and  had 
never  paid  the  note,  or  the  judg- 
ment against  him,  or  any  part  tliere- 
of,  &c.  on  demurrer  J  the  plea  was 
held  bad,  and  that  the  plaintiff  was 
entitled  to  recover  on  the  promise 
to  indemnify.  Powell  v.  Smitk,  8 
Johns.  Rep.  249« 

56.  d.  and  B,  submitted  pieces  of 
cloth,  of  their  own  manufacture, 
respectively,  to  the  judges  of  the 
county,  irt  order  to  obtain  the  boun- 
ty given  by  the  act  of  the  legisla- 
ture ;  (sess.  31,  c.  186,  s.  2,)  and  at 
the  time  of  the  submission,  i.  prom- 
ised, that  if  the  cloth  presented  by 
him,  obtained  the  bounty,  he  would 

Say  one  half  of  the  bounty  to  B.  de- 
uctinc;  the  expence  of  procuring  it, 
on  condition  that  If.  was  entitled  to 
•  present  his  cloth,  it  having  been 
fulled  and  dressed  out  of  the  coun- 
ty, but  in  all  other  respects  manu- 
factured within  it,  in  the  family  of 
B. ;  and  B.  made  a  similar  promise 
to  ^.  to  pay  him  one  half  of  the 
tboonty  in  case  dt  sbould  obtain  it, 


but  ^vithout  any  eonditiou.  Tie' 
bounty  was  adjudged  to  A.  and  B. 
brought  an  action  of  assuinpsit  a- 
gainst  him,  to  recover  the  half.  It 
was  held,  that  the  promise  of  jB.  to 
A.  was  a  sufficient  consideration  for 
the  promise  of  J.  to  B.  Briggs  w. 
TUlotson.    8  Johns.  Rep.  304., 

57.  Where  d.  promised  to  pay  a  debt 
barred  by  the  statute  of  limitations, 
in  certain  specific  articles,  it  was 
held,  that  the  promise  was  coudition- 
al.  and  that  the  plaintiff  was  bound  to 
show  that  he  offered,  and  was  ready 
to  receive  the  sjiecific  articles*  Bwui 
V.  Baimard.     8  Jo/iw?.  Rep.  407. 

58.  If  •A,  sets  fire  to  his  o^vn  fallow 
ground,  as  he  may  lawfully  do, 
which  communicates  to,  and  fires 
the  woodland  of  B.  his  neghbour, 
no  action  lies  a!2^ainst  •d.  unless 
there  was  some  negligenee  or  mis- 
conduct in  him  or  his  servants. 
Clark  V.  Foot.    8  Johns.  Rep.  421. 

59.  An  instrument  taken  in  the  admi-^ 
ralty,  though  void  as  a  stipulation^ 
may  be  good  as  a  contract ;  and  a 
specikl  action  of  assumpsit  or  au 
action  of  debt  Mill  lie  upon  it  2 
Dallas^i22^3,4'. 

60.  In  Virginia  it  is  not  always  nec- 
essary to  sue  the  maker  of  a  prom- 
issory note,  to  entitle  the  holder  to 
an  action  against  the  indorser. 
Clarke  v.  Young.  1  Cranchf  lBi» 

61.  Quere,  whether  an  aggregate  cor- 
poration can  make  an  express  as- 
sumpsit^  unless  specially  authorised 
by  statute.     1  Cranchf  332. 

65.  After  verdict,  every  assumpsit  laid 
in  the  declaration  is  to  be  taken  as 
an  ejcpress  assumpsit.    lb.  841. 

63.  If  a  man  agrees  to  do  certain 
work,  and  d4)es  U  jointly  with  anotb^ 
er^  he  is  still  entitled  to  recover  up- 
on the  agreement  in  his  own  nanie. 
Blakeney  v.  Evans.  2  Cranchf 
185. 

IV.  tdssumpsit  on  lyehulf  oftliirdper^ 

sons. 

1.  B.  was  indebted  to  •^.  in  42Z.  and 
C  in  consideration  that  d.  would 
accept  liim  to  be  his  debtor  for  4s^ 
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4ire  to  U&e  said  d.  by  and  from  B, 
siioer  se  assia^p^^  6fc.  eidetn  Ji.fi- 
dditer  promisU  quod  ipse  easdeni  ^, 
would  pa^y  to  him.  And  an  assump- 
sit was  broaght  against  C  averring 
him  fore  deintorem  ipsius  ^,  without 
sajing  B.  was  dischaiged,  and  upon 
non  assitmpsit,  there  was  a  verdict 
for  the  plaintiir  iu  KL.  B.  and  which 
was  afterwards  affirmed  in  the  Ex- 
chequer Chamber.  Roe  v.  Uaugh. 
In  the  Eivchequer,  3  8aUc.  14.  1 
Salk.  20. 

2.  A  parol  promise  to  pay  for  goods 
sold  to  B.  if  B,  did  not  pay  for  them^ 
though  made  before  delivery  of  tlie 
^ods,  is  a  coUateral  undertaking, 
^vithiu  the  statute  of  frauds.  Jones 
V-.  Cooper.  thwper^  227.  Lofftj 
760. 

3.  Giving  a  soldier  leave  of  absence 
at  the  instance  of  a  third  person,  is 
a  good  consideration  for  a  promise 
from  him  to  the  captain,  to  bring 
him  back  in  ten  days  or  pay  a  sum 
of  money.  Taylor  y*  Jones,  ±  JL 
Bxtym.  312. 

4.  AssumpsiU  in  consideration  that 
the  plaintiff  would  accept  C.  to  be 
his  dobtor  for  20L  due  to  him  from 
Ji.  in  loco^  S.  averred  that  he  did 
accept  C.fore  dehitorem^  Sfc.  Ad- 
jndged  good  after  a  verdict,  without 
express  averment  that  t^.  was  dis^ 
charged.  Roe  v.  Haugh,  i  Salk^ 
29. 

9.  Where  the  defendant  comes  only 
in  aid  of  another,  so  that  there  is 
a  remedy  against  both,  it  is  a  eol:- 
lateral  promise,  and  void  by  the 
statute  of  frauds  ;  otherwise  where 
Ihc  whole  credit  is  g^ven  to  the  de- 
fendant. Birkmyr  v.  Darnell,  l 
8aUc.  2r«  2  L.  Raym.  iOS5.  3  Sdk. 
15. 

B.  ^Assumpsit  against  defendant  for 
money  lent  to  a  third  person,  bad  e- 
▼en  after  verdict,  and  judgment  ar- 
rested.   Jdarriott  y.  Lister.   2  WUs, 

141. 

7.  A  promise  to  see  a  man  paid  for 
jn^oods  to  be  sold  tO)  or  work  to  be 
done  for,  a  third  person,  is  not 
Guiding  unless  in  writing,  a  prom- 


ise to  pay  is.     WaOcins  t.  Perking 
at  GmLdhaiL     1  L.  Raym.  224. 

8.  If  the  person,  for  whose  use  goodii 
are  furnished,  be  liable  at  all,  any 
other  promise  by  a  third  person  to 
pay  that  debt  must  be  in  writing, 
ottierwise  it  is  void  by  the  statute  of 
frauds.  JIatson  v.  IK/iaram.  2  T. 
Rep.  80. 

9.  A  tradesman  delivers  goods  to  Ji. 
at  the  request  and  on  the  credit  of 
B.,  who  says  before  the  delivery, 
**  Twill  be  bound  for  tfie  payment  of 
the  money  as  far  as  800/.  or  looo/.*' 
This  promise  of  B.  not  being  in 
writing,  is  void  by  the  statute  of 
frauds,  if  it  appear  that  credit  wa« 
given  to  Ji.  as  well  as  B.  Ander' 
son  v.  Hayihan.  1  H.  Blackstoney 
±20. 

10.  There  is  no  distinction  between  a 
promise  to  pay  for  goods  furnished 
for  the  use  of  another  made  before 
they  are  xlelivered,  and  one  made 
after.    2  Term  Rep.  80. 

11.  A  promise  in  these  words,  '^  if  yon 
do  not  know  him^  you  know  me, 
and  I  will  see  you  paid,"  not  being 
in  writing,  is  void  by  the  statute  of 
frauds.    2  Term  Rep.  80* 

12.  8o  is  this,  '^  you  must  supply  my 
mother-in-law  with  bread,  and  1 
will  see  you  paid."  Jones  v.  Coop' 
£r,  cited  *2  Term  Rep.  80 ;  and  also 
in  Cowper^227. 

13.  A.  having  sent  an  order  to  B.  for 
certain  goods,  C  undertakes  to 
guarantee  payment  to  B.^  upon  an 
undertaking  of  D.  to  indemnify  C.  $ 
B'  accordingly  informs  C.  that  the 

'  goods  are  preparing,  and  afterwards 
ships  them  for  A.  without  giving  no- 
tipe  to  C.  that  they  are  shipped :  af- 
terwards JD.  desires  to  recal  his  in- 
demnity, upon  which  C  writes  to 
B.J  to  know  whether  he  had  execut- 
ed the  order,  to  which  no  answer  is 
given  by  B.  for  a  considerable  time, 
he  having  gone  abread  in  the  inter- 
im. Upon  tliis  C,  supposing  from 
the  silence  of  B.  that  the  order  was 
not  executed,  gives  up  his  indemnir 
fy  to  D.  C  still  remains  liable  to 
B»   on  his    guarantee.      Oxley  y. 
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Vomg   4"  f^'     2  H.  Blackstoney 

613. 
^^.  .4.  subscribed  a  memprandum  of 
the  tenor  following,  viz,  "  The  sub- 
scriber hereby  engu^s  to  Messr^,  B. 
and  C.  that  ythey  will  credit  D.  a 
sunt  not  exceeding  &QQ  dollars^  in 
case  he  shall  not  pay  the  same  in  ±2 
monUisfrom  tliis  date,  I  will  pay  the 
same  myself.^^  In  consequence 
^  hereof  B.  and  (7*  sold  goods  to  D. 
to  tli^  value  of  500  dollars,  taking 
his  promissory  note  for  that  sum. 
Immediately  after  B,  and  C  sold 
bther  soods  to  JD,  foi*  which  he 
gave  ihem  another  note  for  375 
dollars.  ^Vithin  the  year  D.  paid 
200  dollars,  which  was  endorsed  on 
the  laist  mentioned  note;  and  in 
three  months  after  the  year  expired 
he  paid  the  balance  of  that  note, 
find  it  i;v  as  cancelled.  Soon  after- 
warps  B,  and  C  sold  other  goods 
to  p.  taking  his  promissory  note 
foF  37fli  dollars  for  the  same  without 
any  guaranty— 200  dollars  were 
paid  on  this  last ;  tlie  balance 
thereof,  and  the  whole  of  the  note 
for  500  dollars  remainins  unpaid. 
In  an  action  by  B,  and  &  against 
•jS.  upon  the  memorandum  afore- 
said, it  was  held,  that  •^.  was  an- 
swerable for  the  500  dollars,  and  in- 
ierest  from  the  expiration  of  the 
year  :  due  notice  hayine  been  given 
him,  that  the  debt  which  he  had 
guaranteed  was  unpaid,  and  the 
^ame  having  been  demanded  of  him. 
Stur^  et  qZ  v.  Jiohifins.     7  ji[ass. 

801. 

i5.  M^here  .tf.,  by  writing,  for  a  valu- 
able consideration,  guaranteed  the 
payment  of  a  supi '  of  money  by  B, 
to  C.  an4  B,  on  demand,  refused  to 
pay  at  the  time,  c^nd  C  gave  notice 
to  A.  of  the  failure  of  payment,  and 
demanded  the  amount  of  him  :  it 
was  held,  that  the  demand  of  pay- 
ment of//,  and  refusal  by  him,  and 
notice  thereof  to  A.  were  su Ancient 
\o  entitle  C.  to  recover  against  A, 
9n  his  guaranty,  without  a  previous 
suit  against  B^  Bank  of  JiTewyork 
4'.  Livine'ston.   2  Johns,  Cos.  i09. 


16*  Where  a,  parol  promise  is  mi^e 
by  one  person  to  another  for  the 
benefit  of  a  third  person,  assumpsit 
will,  lie  by  sucli  third  person  against 
the  one  makine  such  promise 
Schermerhom  v.  JTrnderheyaen-  i 
Johns.  Rep.  139. 

17.  A  declaration  on  a  promise  to  pay 
the  debt  of  another,  need  not  state 
that  the  promise  was  in  writing ; 
that  is  matter  of  evidence ;  and  af- 
ter the  verdict,  the  court  will  pre- 
sume that  it  was  proved  to  be  id 
writing.  EUing  v.  Vanderiyn,  4 
Johns.  Rep.  237. 

18.  Where  A.  applied  to  B.  for  goods 
on  credit,  and  B.  refused  to  let  him 
have  them  without  security,  on 
which  A.  drew  a  promissory  note  for 
the  amount,  under  which  C.  wrote, 
*'  I  guaranty  the  above  ;'*  and  the 
goods  were  thereupon  delivered, 
this  was  held  to  be  a  collateral  un- 
dertaking of  C.  but  that  there  was 
no  necessity  for  any  distinct  consid- 
eration passing  directly  between  B. 
and  C,  for  being  all  one  entire 
transaction,  the  delivery  of  the 
goods  to  A.  supported  the  promise 
of  C.  as  well  as  the  promise  of  •! 
and  that  the  words  value  received^ 
in  tlie  note,  were  sufficient  evidence 
of  a  consideration,  on  the  face  of  the 
writing ;  but  if  any  doubt  existed, 
parol  evidence  was  admissible,  to 
show  the  consideration,  or  that  it 
was  one  original  and  entire  trans- 
action. Leonard  v-  Vredenburgli* 
8  Johns.  Rep.  29. 

19.  A.  an  overseer  of  the  poor,  had 
the  management  and  control  of  the 
property  of  B.  a  pauper*  and  receiv- 
ed monies  belonging  to  her,  in  con- 
sideration of  which  he  promised  C. 
to  pay  him  a  debt  due  to  him  from 
B.  This  was  held  a  valid  under- 
taking, it  being  an  express  promise 
in  writing,  ana  founded  on  a  valua- 
ble consideration.  Holly  w  Rath- 
bone.    8  Johns.  Rep.  143. 

20.  What  words  import  a  gnarautee 
or  promise  to  pay  the  debt  of  anoth- 
er, to  maintain  an  action.  3  Dallas^ 
U5  to  4^. 


ASSUMPSIT  lY.  V. 


133 


21.  ftpectal  ossuamit  to  gaarantee  the 
payment  of  deots.  4  Dallas^  133, 
226. 

22.  Q.uere9  Triiether  lie  Jar  whose  hen-- 
efit  a  promise  is  made,  may  main- 
tain MB  aetion  against  the  promisor  ? ' 
i  Cranch,  appendix^  420. 

23.  Jissumpsit  will  lie  upon  a  letter  of 
credit^  by  him  who  trusts  a  third 
person  upon  the  faith  of  that  letter. 
Idiwrascfn  v.  Mason.  3  Cranch, 
493. 

v.  Jissumpsit  for  Money  paidf  laid 

out^  S^c, 

f..  Assumpsit  for  mone;^  paid,  l^id 
out,  anci  expended,  will  not  lie, 
l^'hen  the  money  has  been  paid  a-r 
gainst  the  express  consent  of  the 
party,  for  whose  use  it  is  supposed 
to  have  been  paid.  Stokes  amal*  v. 
Ijeivis  and  al.    1  Term  Bep.  20. 

2.  Nor  will  it  lie  on  the  voluntary 
payment  of  another's  debt.  8  2€rm 
jQ^.  308.  KUgour  T.  Finlyson,  (tit. 
Pahtners.^     1  H,  Black,  i53. 

Btit  see  Jenkins  v.  Tucker.  (Baron 
auid  Febme  III.)      1  IT.  Black.  90. 

3.  But  it  will  lie  where  one  is  eom- 
pelled  to  make  a  payment  for  which 
another  is  liable.     Thus,  where  the 
goods  of  a  stranger  on  the  premises 
of  another  were  distrained  by  the 
landlord  for  rent  in  arrear,  and  the 
straii^r  was  obliged  to  pay  the  rent 
to  redeem  them ;  the  court  of  K.  B, 
held  that  the  stranger  might  main- 
tain  assumpsit  for  money  paid  to 
the  use  of  the  original  lessees  who 
were  bound  by  their  eevenants  to 
the  landlord,  although  some  of  them 
had  to  the  knowledge  of  the  plain-. 
tiflT  before  he  placed  his  goods  oq 
the  premises,  assigned  their  interest 
to  one  of  their  co-lessees,  who  was 
in  the  exclusive  possession  at  the 
time.    Exall  v.  Partridge  S[  al.    8 
Wmn  Rep.  308. 

4.  If  Jl.  recover  in  tort  against  two 
defendants,  and  levy  the  whole 
damages  on  one,  that  one  cannot  re- 
cover a  moiety  against  the  other  in 
an  action  for  money  paid  to  hjs  use. 


Merryweatlier  v.  JV*ia:aK.     8  Terro 
Bep.  186. 

5.  Aliter,  if  •^.  recover  in  assumpsit 
against  two.    Ibid, 

6.  A  siirety  who  gives  a  new  securi- 
ty alone  to  the  creditor  and  has  the 
old  one  cancelled,  cannot  sue  the 
principal  for  imney  paid  to  his  use. 
Taxjior  v.  Higgitis.  (Affidavit 
1.)     3  East,  ittM. 

7.  Where  a  pei-son  will  not  rely  on 
the  prontiae  which  the  law  will 
raise,  but  taLccu  a  Uond  as  a  security, 
he  ciinnot  resort  to  an  action  of  as- 
sumpsiL  ToussaLnt  v,  Martinant. 
2  Irnn  Bep.  100. 

8.  Tiiercfore  if  a  surety  bound  with 
his  princip;*.].  for  payment  of  money 
by  instalments,  t»ike  a  bond  from 
the  principal  conditioned  for  pay- 
ment of  the  amofint  of  the  instal-^ 
meats  before  the  iirst  of  them  will 
become  due,  and  before  that  time 
the  pricipal  becomes  bankrupt,  and 
obtains  his  certificate,  and  after- 
wards the  instalment  bond  is  dis-^ 
charged  by  the  surety,  he  cannot 
maintain  an  action  against  the  prin- 
cipal for  money  paid  to  his  use.  2 
Term  Rep,  lOQ, 

9.  Where  two  parishes  had  been  a 
long  time  united,  and  had  had  a 
joint  sexton,  who  was  paid  by  both, 
and  afterwards  one  of  tliem  claimed 
a  right  of  electing  a  separate  sexr 
ton,  of  which  they  had  given  notice 
to  the  other,  that  otlier  parish  can-i 
not  maintain  action  for  money  paid, 
laid  out,  and  expended,  to  the  use 
of  the  first  parisn  for  their  quota  of 
the  sexton's  salary.  St<^es  and  al. 
V.  Leicis  and  aU    1  2enn  Rep.  20. 

10.  Neither  can  the  right  of  the  sex- 
ton be  tried  in  such  case  without  his 
being  a  party  to  it.    1  Term  Bep,  22. 

11.  Neither  is  the  payment  of  the  sal- 
ary a  joint  obligation  on  the  two 
parishes,  for  the  sf^xton  in  such  case 
cannot  brirg  his  nction  against  one 
of  the  parishes  Tor  the  whole  sum. 
1  Term  Rep.  22. 

12.  Upon  a  request  to  Ji,  to  accept  a 
bill,  and  to  draw  upon  B.  for  <he 
same  sum ;  if  after  B.\  refusing  to 
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accept  the  bill  dra^vn  on  hiin  bj  t^., 
Ji,  pays  the  bill  drawn  on  him  for 
the  honor  of  the  drawer,  he  may  re- 
cover back  the  amount  of  it  from 
the  drawer  in  an  action  for  money 
paid,  laid  out,  and  expended.  Smith 
V.  JWsseiu     1  Term  Hep.  269. 

i3.  The  plaintiffs,  together  with  ^, 
and  B,  being  owners  of  one  ship, 
and  the  defendant  of  another,  a 
prize  was  taken,  condemned,  and 
tihared  by  a2;reement  between  them ; 
afterwards  tlie  sentence  of  condem- 
nation was  reversed,  and  restitution 
awarded  with  costs,  which  was  paid 
solely  by  the  plaintiffs,  Ji.  and  B. 
having  in  the  mean  time  become 
bankrupts ;  an  action  for  money 
paid  to  the  use  of  the  defendants 
cannot  be  brousjht  by  the  plaint ifis 
alone  for  a  moiety  of  the  restitution 
monev  and  costs,  because  it  was  ei- 
ther a  partnersliip  transaction,  when 
Ji.  and  B.  ought  to  be  joined,  or 
not,  when  separate  actions  should 
be  brought  by  each  of  the  persons 
paying.  Graham  v.  Robertson,  2 
Term  Rep,  282. 

i#.  If  two  persons  jointly  engage  in  a 
stock-jobbing  transaction,  and  incur 
losses,  and  employ  a  broker  to  pay 
the  differences,  and  one  of  them  re- 
pay the  braker  with  the  privity  and 
consent  of  tlie  other  the  wliole  sura, 
lie  may  recover  a  moiety  from  that 
other  in  kn  action  for  money  paid 
to  his  use,  notwitbstanding  statute 
7.  G,  2.  c.  8  ;  which  avoids  and  de- 
clares illegal  all  stock-jobbing  trans- 
actions. Fetrie  v.  Hamtay,  3  Term 
Rep.  418. 

*V.  The  principle  of  this  decision  is 
questioned  in  Auhertx.  Maze,     (A- 

GREEMENTS  II.)    2  /ioS.  S{  PlllL  371. 

And  see  also  Steers  w  LasMe.  6 
Term  Rep.  61.  And  Brown  v.  Tar- 
%uer.  y  Term  Rep.  730.  Bills  of 
Exchange,  IX. 
ilT.  But  in  such  a  case  of  an  illegal 
transaction,  if  one  partner  pay  mo- 
ney for  another,  urWioiit  an  e.rp}^ess 
authority^  he  cannot  recover  it  back. 
8  Term  Rep.  418. 


16.  Where  person^,  engaged  in  stock** 
Jobbing,  are  also  concerned  in  mak- 
ing real  transfers  of  stock,  and  the 
balance  is  paid  upon  the  whole  bj 
one  for  both  of  them,  a  moiety  of 
the  money  paid  on  the  real  transac- 
tions may  be  recovered,  even  nBder 
circumstances  in  which  the  other 
part  could  not.     3  Term  Rep.  418. 

17.  A  broker  who  contracts  with  oth- 
ers for  the  sale  of  stock  at  a  future 
day  by  the  authority  of  his  princi- 
pal, who  aiVerwards  refuses  to  make 
good  the  bargain,-  cannot,  by  pay- 
ing the  diflereuce  to  such  third  per- 
sons, maintain  an  action  on  an  im- 
plied assumpsit  against  his  princi- 
pal for  the  amount.  If  the  prinei- 
pal  were  really  possessed  of  the 
stock  so  bargainea  to  be  sold,  such 
contract  is  not  illegal,  mthin  the 
stat.  7  G.  2.  c.  8.  against  stock-job- 
bing, although  the  broker  did  /not 
disclose  the  name  of  his  principal 
at  tlie  time  of  the  bargain  made ; 
and  the  puschaser  may  maintain  an 
action  for  the  difference  against 'the 
principal.  Child  v.  J^lorly.  8  Term 
Rep.  610. 

18.  An  action  for  money  had  and  re- 
ceived will  not  lie  for  a  surety,  who 
has  paid  the  debt  of  his  principal: 
but  an  action  for  money  laid  out 
and  expended  will  lie  in  such  f4i!ie, 
even  if  the  same  has  been  paid  on 
a  usurious  contract  made  by  the 
principal.     1  Mass.  139. 

19.  Where  ^.  a  merchant  at  W.  at 
the  request  of  the  agent  of  ^.  a  mer- 
chant at  X.  had  given  his  bond  at 
the  custom  house  in  W.  for  the  du- 
ties on  certain  goods  consigned  to 
B.  and  had  sent  them  coast  ivise  to 
X  with  a  certificate'  proper  to  enti- 
tle tliem  to  a  drawback  of  dutieSf 
which  certificate  was  withheld  from 
B.  until  he  should  furnish  j9.  with 
an  indemnity  against  his  bond  :  and 
that  not  being  done,  the  certificate 
never  was  delivered,  whereby  B. 
lost  the  drawback—^.  \i*as*  still 
held  liable  to  pay  to  w9.  the  amount 
of  the  duties  he  had  paid  in  dis- 
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•  charge  of  liis  bond.      Lon^  et  oL  v. 

Greene  eioL   7  Mass.  268. 
SiO.  Where  J.  executed  a  bond  with 
sureties  to  tht  United  States  for  du- 
lies,  and  J.  was  mentioned  as  the 
the  imponer  of  the  G;oods,  and  B. 
fhtf  sureiyj  paid   the   bond,  it  wad 
held  that  he  might  maintain  assump- 
A^a^inst  .^.though  in  fact,  a  third 
person  was  the  real  owner  of  the 
goods  imported.     Sluhy  t.  Cham" 
plin^    4  Joiins.  Rep.  461. 
2i.  Where  A,  B.  and  C.  being  part- 
ners in  a  distillery,  became  jointly 
bound  with  D,^  as  tlieir  surety,  in  a 
hond  to  the   United  States^  for  the 
payment  of  duties  on  distilled  spir- 
its, and  Jl.f  one  of  the  obligors,  re- 
quested E.  to  pay  the  amount  due 
on  the  bond  to  the  United  States^  and 
promised  that  he  should  be  paid, 
and  E.  paid  the  amount  aecordins;- 
ly.  In  an  action  of  assumpsit  brought 
hy  E.  against  all  the  co-obligors  of 
the  bond,  it  was  held,  that  />.,  one  of 
the  obligors,  being  a  surety  only, 
and  havin!^  no  interest  in  the  distil- 
lery, was  not  liable ;  though  the  oth- 
er obligors,  being  parties  in  interest, 
would  be  liable  on  the  implied  os- 
sumpsit  arising  from  the  promise  ef 
«^.    Elmemlorf  v.  Tappen  and  others. 
B  Johns.  Rep.  176. 

22,  A  constable  who  suffers  an  execu- 
tion to  sleep  in  his  hands,  and  then 
pays  the  money  to  the  plaintiff, 
without  any  previous  demand  on  the 
defendant,  and  witliout  his  request, 
eannot  maintain  an  action  against 
the  defendant  for  the  amount  paid  to 
the  plaintiff  on  the  execution.  Jones 
r.  Wilson.  3  Jokns.  Rep.  434.  Aud 
Menderback  t.  Hopkins.  8  Jo^ns. 
Rtp.  436. 

23.  The  mere  giving  a  bond  for  the 
debt  of  another,  is  no  payment ;  and 
an  action  for  money  paid,  laid  out 
and  expended,  for  the  use  of  the  de- 
fendantf  will  not  lie,  unless  the 
plaintiff  has  actually  advanced  nio- 
ft€y.  Cwnmiv^  v.  Hackky  Sf  Fish* 
er.    8  Johns.  Rep.  202, 


YI.  Assumpsit  for  Money  had  and  re- 
ceived. 

1.  Where  money  is  paid  to  the  ser- 
vant and  he  misapplies  it,  the  par* 
ty  has  his  remedy  against  the  mas- 
ter or  servant  at  election.  Cary  v. 
Webster.     1  Str.  480. 

2.  Assumpsit  will  not  lie  to  recover 
back  money  paid  by  J.  to  B,  if  the 
same  was  fairly  due,  though  the 
payment  of  the  same  could  not  have 
been  compelled  by  law.  Farmer 
v.  Aurundei.    2  Black.  824. 

3.  An  action  lies  for  money  lost  by  the 
defendant  on  a  bet  upon  a  horse 
race,  and  paid  by  nlaintifl'  at  his 
requjst.  Alcinbrouk  v.  Hall.  2 
Wils.  309. 

4.  Indeh.  will  not  lie  against  B.  for 
money  lent  to  A,  at  B,h  request,  be- 
cause the  promise  is  collateral  only. 
Butcher  v.  Andrews,  i  Salk.  23- 
8  Salk.  15. 

5.  Assumpsit  for  money  had  and  re- 
ceived will  lie,  if  A.  having  obtain- 
ed possession  of  goods  entrusted  to 
B.  by  C.  to  be  sold  at  a  fixed  price, 
refuses  either  to  return  them  to  B. 
or  to  pay  the  fixed  price,  and  B.  be- 
ing threatened  with  an  action  by  C. 
pays  him  the  price  for  A.  shall  be 
presumed  to  have  sold  the  goods^ 
jLongchamp  v.  Kenny.  1  DauglaSf 
137, 

6.  But,  in  such  a  case  the  plaintiff 
must  have  given  the  defendant  no- 
tice of  the  nature  of  his  demand, 
because  a  party  shall  not  be  per- 
mitted to  avail  himself  of  the  gen- 
erality of  a  declaration  for  money 
had  and  received,  to  surprize  the 
defendant.    Ibid.  138. 

^tuere.  If  assumpsit  for  mony  laid  out 
and  expended  would  lie  in  the  above 
ease?    Ilnd.  138. 

7.  If  one  recovers  money  mala  fde 
hy  suit  in  an  inferior  court,  indeb. 
ass.  will  lie  in  K.  B.  to  make  him 
refund.  Moses  v  Macferlan.  2 
Burr.  1003.    1  Black.  219. 

8.  Case  for  money  had  and  received^ 
will  lie  by  the  true  owner  of  money 
or  notes  against  a  third  person,  in- 
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to  whose  hands  thejr  have  come  mala 
fide  ;  provided  their  idendity  can  be 
tracea  and  ascertained.  Clarke  v. 
Shee  Sf  Johnson.     Cowp.  197. 

9.  An  action  for  money  had  and  re* 
ceived  does  not  lie  to  recover  back 
money  paid  for  the  release  of  cattle 
damags  feasant,  though  the  distress 
were  wrongful.  The  plaintiff's  re- 
jnedy  is  by  action  of  trespass  for 
taking  his  cattle.  Lmdmi  v.  IIoop- 
er.     vowpery  414. 

10.  An  action  for  money  had  and  re- 
ceived  does  not  lie  against  a  reven- 
lie  officer  to  recover  an  over  pay- 
ment.    Cotvper,  69. 

11.  •Assumpsit  for  money  had  and  re- 
ceived will  not  lie  when  the  n^oney 
has  been  paid  on  a  contract,  which 
the  other  party  contends  to  be  still 
open.  Treston  v.  Doivnes,  1  Dou- 
glas, 23. 

±2.  LidebUatus  assumpsit  for  money  re^ 
ceived  to  plaintiff's  use,  evidence 
payment  by  an  obligor  upon  an  usu- 
rious bond,  and  held  not  maintain- 
able. Indebitatus  assumpsit  lies  for 
money  paid  by  mistake  or  deceit, 
but  not  for  money  paid  knowingly 
on  illegal  consideration.  8ed  qu, 
Tomkins  v.  Bemet.     1  Salk.  22. 

13.  An  action  for  money  had  and  re- 
ceived is  a  liberal  action,  in  which 
you  may  waive  trespass  and  dam- 
ages where  there  is  a  trespass,  •d- 
nonmnous,    Lofft,  320. 

14.  If  an  order  of  sessions  direct  the 
payment  of  money,  and  it  is  paid 
accordingly,  though  the  order  is 
quashed,  an  indmtatus  assumpsit 
will  not  lie  for  the  money.  Mead 
V.  Death.     1  L.  Raym.  742. 

±5.  IndeMtatns  assumpsit  lies  for  mo- 
ney paid  under  the  sentence  of  a 
court  which  has  no  jurisdiction. 
JV*ewdigate  v.  Davy.  1  L.  Eayin. 
472. 

(And  see  Annuity  VI.) 

16.  The  action  of  assumpsit  for  money 
had  and  received  is  like  a  bill  in 
equity  ;  and  therefore  the  party 
must  shew  that  he  has  conscience 
and  equity  of  his  side;  so  that  it 
lies  not  ag^iinst  one  who  was  known 


to  be  only  a  surety  in  an  aiinuitj 
bond  for  the  payment  of  the  annui- 
ty, to  recover  the  consideration  mo* 
ney  after  the  annuity  had  been  set 
aside  for  want  of  a  memorial,  thoogh. 
the  surety  had  joined  in  a  receipt 
for  the  money.  Stratmi  v  JRastaH, 
2  Term  Rep.  370. 

17.  Jl.  being  indebted  to  B.  for  bro- 
kerage, and  B.  indebted  to  C  for 
money  lent,  B.  gives  an  order  to  Ji» 
to  pay  C.  the  sum  due  from  Ji.  to  B. 
as  a  security,  on  wliich  C.  lends  JB. 
a  farther  sum  :  and  the  order  is  ac" 
cepted  by  Jt. ;  on  the  refusal  of  A. 
to  comply  Mith  the  order,  C.  may 
maintain  an  action  against  .4.  for 
money  had  and  received.  Israel  v. 
Douglas  and  al.     1  H.  Black.  239* 

(See  ^faylor  v.  Higglns.  (Affidavit 
1.J  3  East,  169,  in  which  the  court: 
or  K.  B.  is  said  to  have  disapprov- 
ed of  this  decision^  '' 

18.  The  court  of  C.  P.  held  that  if  ^. 
actually  receive  money  of  B.  to  the 
use  of  C  on  an  illegal  agreement 
between  B.  and  C,  this  money  may 
be  recovered  by  C.  in  an  action  for 
money  had  and  received.  And  it  is 
doubtful  how  far  the  ease  is  varied 
though  J.  be  a  party  to  the  eon- 
tract.  Tenant  v.  Elliot.  1  Bos.  ^ 
PulL  3.  Farmer  v.  RusseU  and  m^ 
1  Bos.  ^  PuU.  296. 

(See  tit.  Agreements  IL  ante  H.  ami 
Cotton  V.  Thurland.  5  Term  Rep, 
400,  &c.  tit.  Wager.) 

19.  Where  a  man  has  actually  paid 
what  the  law  would  not  have  com- 
pelled him  to  pay,  but  what  in  e- 
quity  and  conscience  he  ought  to 
pay,  he  cannot  recover  it  back  a- 
gain  in  an  action  for  money  had 
and  received.  Bize  v.  Dickasoju 
1  Term  Rep.  286. 

20.  Neither  can  he  recover  back  a  sum 
paid  for  a  debt  which  would  other- 
wise have  been  barred  by  the  stat- 
ute of  limitations,  or  a  debt  con- 
tracted during  his  infancy.  1  Term 
JSen.  286. 

21.  But  where  money  has  been  paid 
under  a  mistake,  which  there  was 
no  ground  in  conscience  to  claim.. 
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ih^  F^y  "**7  rt»oT«r  it  baeka- 
gain  in  an  $ttion  ffir  money  had  and 
reeeired  t9  km  use.    1  Term  .As^ 

Sf.  The  MstorhaTiBg  borrowed  mo- 

nejMaresponilni^ia  eontraet  pro-* 

Ubf^  by  law,  kiv  exeentora,  the 

pkjntiflb,  reftaded  the  money  to 

Ae  lenders,  the  defendants ;  held, 

t&at  the  exeentors  eonld  not  main-* 

tain  as  aetion  for  mon^  had  and 

reeeired  ta  reeover  bacK  this  mo-* 

aey,  notwilhstaading  the  defendants 

eonld  not  hare  compelled  them  to 

pay  it.    Mmi  v.  Stokes.    4  Jlerm 

28.  Where  money  has  been  paid  by 
the  plaintiff  to  the  defendant  under 
the  etmiptdsion  at  legal  proeess,  and 
it  is  aftenrards  diseorered  that  the 
money  was  not  due,  the  plaintiff 
eaunot  recover  it  baek  in  an  action 
for  money  had  and  received.  Mir-* 
rkt  v.  Uamfltm.    7  Ter^n  En.  269. 

5A,  Money  paid  by  one  with  f nllkno  w-< 
ledge,  or  the  means  of  such  know" 
\ed^  in  his  hands,  of  all  the  cir- 
enmstances,  eammt  be  recovered 
back  again  on  account  of  such  pay^ 
ment  havinff  been  made  under  an 
icnoranee  of  the  law.  BUJbie  r. 
Lumley.    2  East^  469. 

^  Where  such  payment  was  made 
vnder  an  uncertainty  of  the  facts.^ 
ChatfUld  V.  P^ixtm.  2  East^  471. 

29.  The  aetion  for  money  had  and  re- 
ceived to  recover  fees,  was  intro- 
duced in  licit  of  an  assize*  6  2Vm» 
Eep.  688. 

28.  Money  given  to  •S,,  and  claiaied 
by  A,  as  perquisites  of  office,  can- 
not be  recovered  by  B.  in  an  action 
for  money  had  and  received,  unless 
such  perquisites  be  knoiin  and  ae-^ 
cnsiomed  fees,  such  as  the  legal  of- 
ficer could  have  recovered  from  Ji. 
BoyUr  v.  Dodsworth.  6  Term  Btp. 
6SI. 

Sf.  Where  a  person  has  his  election 
either  to  bring  trover  or  an  aetion 
&r  money  had  and  received,  be  may 
maintain  the  former  notwithstand- 
ing the  bankruptcy  of  the  debtor 
after  the  cause  of  action  aocrueiT, 


and  though  the  bankruptcy  wonl<f 
be  a  bar  to  the  latter.  Parker  v. 
J)rort(nL    6  Term  Rep.  695. 

28.  Assumpsit  for  money  had  and  re*' 
ceived  lies  when  a  payment  has  been 
made  on  a  contract  which  is  pot  an 
end  to.  2  otcers  v.  Barreti  1  IVrm 
^en.  133. 

29.  But  if  it  continue  open,  the  plain- 
tiff can  only  recover  damages  for 
the  breach  of  it ;:  and  then  he  must 
state  the  special  contract  1  Term 
Bep^  133. 

do.  The  difference  between  those  cases 
where  the  contract  is  open,  and 
Ivhere  it  is  not  so,  is  this :  if  the 
contract  be  rescinded,  as  where,  by 
the  terms  of  it,  it  is  left  in  the  plain- 
tiff's power  to  rescind  it  by  an  act, 
and  he  does  it ;  or  where  the  de- 
fendant afterwardr^  assents  to  its 
being  rescinded ;  the  plaintiff  is  en- 
titled Ui  recover  back  his  whole  mo-^ 
ney  ;  and  then  an  action  for  money 
had  and  received  will  lie :  but  if  the 
contract  be  open,  the  plaintiff's  de- 
mand is  not  for  the  whole  sum,  but 
for  damages  arising  out  of  it ;  and 
then  he  must  state  the  special  con-^ 
tract.    1  Term  Bep.  133. 

31.  Where  an  act  n  to  be  done  by 
each  party  under  a  special  agree- 
nfent,  and  the  defendant,  by  his  ne- 
glect, prevents  the  plaintiff  carrying 
Sie  contract  into  execution,  the 
plaintiff  may  recover  back  any  mo- 
ney he  has  paid  under  it  in  an  ac-* 
tion  for  money  bid  and  received. 
Giles  r.  Edwards.  7TermBep.±BU 

S2.  But  a  contract  cannot  be  rescind- 
ed by  one  party  for  the  default  of 
the  other,  unless  both  can  be  put  in 
statu  quoj  as  before  the  contract.  9' 
1^05^449. 

38.  Therefore  where  j9.  agreed,  in 
consideration  of  lOf.,  to  let  a  hous^ 
to  B.,  which  Ji.  was  to  repair  anijl 
execute  a  le&se  of^  within  ten  day^n 
but  B.  was  to  have  immediate  pos' 
session,  and  execute  a  counterpart, 
and  pay  the  rent;  B.  took  posses- 
sion, and  paid  the  ±0l.  immediate- 
ly;  but  ^.  neglected  to  execute  the 
lease  aod  msM  the  repairs  heyoTii 
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the  period  of  tlie  ten  dai/s,  notwith- 
^tanding  which  B.  still  continued  in 
possession :  held  that  on  account  of 
iJ.'s  intermediate  possession  of  tlie 
premises  under  the  agreement,  he 
could  not,  by  quiting  the  house  for 
the  difauU  of  •3.,  rescind  the  con- 
tract, and  recover  back  the  loZ.  in 
an  action  for  money  had  and  receiv- 
ed, but  could  only  declare  for  a 
breach  of  the  special  contract. 
Hunt  V.  8iUc. .  5  Last^  449. 

(As  to  actions  founded  on  the  rcscind- 
meut  or  part  performance  of  illegal 
contracts.     See  Agreements  ll.) 

84.  Assumpsit  for  money  had  and  re- 
ceived lies  against  an  ovei*seer  of  the 
poor  to  recover  money  in  his  hands, 
which  has  been  levied  on  a  convic- 
tion which  was  aftenvards  (piashed. 
Feltham  Y.  Terru.  Cited  in  Birch 
v.  ff  right.    1  Term  Bep.  387. 

3*).  Assumpsit  for  money  had  and  re- 
ceived does  not  lie  by  tlie  nominee 
of  a  perpetual  curacy  for  the  profits 
thereof,  till  he  has  had  the  bishop^s 
licence.  Poioell  v.  Milbarik,  i 
'IWm  Rep.  399,  w. 

86.  But  it  does  lie  by  the  nominee 
of  a  donative  before  the  bishop*s  li- 
cence, against  a  person  who  receives 
the  rents  and  profits.  R.  v.  Bisliop 
of  Chester.    1  Term  Rep.  403. 

37.  But  where  a  donative  had  been 
twice  augmented,  it  should  seem  the 
nominee  cannot  maintain  such  ac- 
tion without  the  bishop's  licence. 
1  Term  Rep.  404. 

38.  If  a  trader  become  a  bankrupt  by 
lying  in  prison  two  months  after  an 
arrest,  his  assignees  may  maintain 
an  action  for  money  had  and  receiv- 
ed against  a  ]ierson,  who,  having 
notice  that  commission  would  be  is- 
sued against  him,  sold  his  goods  and 
paid  lum  the  produce  before  the  ex- 
piration of  the  two  months.  King 
V.  Leith.    3  Term  Rep.  141. 

39.  Money  paid  by  a  trader  after  a 
secret  act  of  bankruptcy  to  a  carri- 
er, for  the  carriage  of  goods,  may 
be  recovered  back  by  the  bankrupt's 
assignees  in  assumpsit  for  money  had 
and  received.    Bradley  and  mother^ 


JSssignees  of  Bradley  v.  Clarke     0 
Term  Rep.  197. 

40.  One  partner  may  maintain  an  ac- 
tion for  money  had  and  received^- 

•  gainst  the  other  partner  for  money 
I'eceived  to  the  separate  use  of  the 
former,  and  wrongfully  carried  to 
the  partnership  aceount  Smith  v. 
Barrow,  (tit.  Partners.)  2  2hm 
Ren.  476. 

41.  If  a  revenae  officer  seize  goods  as 
forfeited,  which  are  not  liable  to 
seizure,  and  take  money  of  the  own- 
er to  release  them,  the  latter  may- 
recover  back  the  money  in  an  action 
for  money  had  and  received;  in 
which  action  the  month's  notice  un- 
der 23  G.3.  c.  70.  s.  30.  need  not  be 
given.  Irving  v.  Wilson.  4  jftrwi 
Uep.  485. 

42.  Assumpsit  for  money  had  and  re— 
ceived  does  ncrt  lie  against  an  excise 
officer  to  recover  duties  received  by 
him  afber  the  act  imposing  them  is 
repealed,  if  he  have  paid  them  over 
to  his  superior ;  and  in  such  case 
he  is  entitled  to  a  month's  notice 
before  the  action  is  brouglit  by  23 
O.  3.  c.  70.  s,  30.  Greenaica^  v. 
Hurd.    4  Term  Rep.  5B3. 

43.  Ji.  with  a  view  to  accommodate  ^. 
let  him  a  bill  drawn  by  himself  up- 
on and  accepted  by  C.  who  had  ef- 

.  fects  of  Jl.  in  his  hands ;  B.  indors- 
ed it  to  D.  who  indorsed  it  over  ; 

'  the  day  before  the  bill  became  due 
B.  paid  the  amount  to  t^.,  who  on 
hearing  that  C.  had  failed,  gave  A. 
a  check  for  the^ amount  of  the  bill, 
and  sent  him  with  it  to  D.  to  enable 
him  to  pay  the  bill  when  due ;  four 
days  after  that  time  Jl.  learning  that 
payment  had  not  been  demanded, 
desired  D.  not  to  pay  the  bill,  as 
no  notice  of  non-payment  had  been 
given  by  the  holder,  and  offi^red  to 
indemnify  him ;  notwithstanding 
this  I),  afterwards  paid  tlie  bill  ; 
held  that  he  paid  it  in  his  own 
wrong ;  and  that  ^.  was  entitled  to 
recover  back  from  him  the  money 

-  he  had  so  sent  to  him.  JVhitfield  v. 
Sava^.    2  Bos.  Sc  Full  ^m. 

44.  Goods  distrained  by  the  plaintifF 
were  delivered  by  him  to  the  de- 
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fendaat  on  his  promising  to  pay  the 
rent ;  held  that  an  action  for  money 
liad  and  reeeiVed  wonld  not  lie  for 
the  value  of  the  goods^  though  the 
d^endtiit  did  not  pay  the  rent. 
Leery  v.  Qooison.  4  Ter\ii  Rep. 
687. 

45.  J^  a  feme  sok^  entitled  to  the  pro- 
fits of  an  estate  vested  in  trustees 
for  her  separate  use,  conveys  them 
for  her  separate  use  to  B.,  a  marri- 
ed woman,  without  the  intervention 
of  trustees :  •>i,  marries,  and  the 
trustees,  without  notice  of  the  eon* 
veyauee  to  iS.,  pays  the  profits  to 
•A, ;  JB.'s  husband  cannot  maintain 
an  action  against  .^.'s  husband  for 
the  money,  as  money  received  to 
his  use.  Davison  v.  Atkinson.  5 
Tknn  Rep.  434. 

46.  An  action  for  money  had  and  re- 
ceived  will  not  lie  to  recover  back 
from  the  underwriter  the  premium 
of  a  re-assurance  (void  by  statute 
19  G.  2.  c.  37.)  after  capture,  dn- 
dree  v.  Fletcher.    3  Teinn  Rep.  266. 

4f7.  Where  credit  was  given  by  insur- 
ance brokers  in  an  account  deliver- 
ed in  by  them  to  an  underwriter  for 
the  premiums  of  re-assurances,  af- 
ter which  the  assured  gave  notice 
to  the  brokers  not  to  pay  the  money 
over  to  the  underwriter,  and  indem- 
nified Ihem  for  withholding  it :  held 
that  the  underwriter  could  not  main- 
tain an  action  against  the  brokers 
to  recover  such  premiums  as  for 
money  had  and  received  by  them 
to  Ills  use,  the  transaction  being  il- 
legal, and  the  money  not  having 
been  actually  paid,  but  only  credit 

fiven  for  it  on  account.  Edgar  v. 
bwkr.  8  East^  222. 
48.  »^.  being  indebted  to  B.  in  700/. 
applied  to  C.  to  lend  him  that  sum, 
"Who  agreed  so  to  do,  provided  •S, 
would  allow  him  to  deduct  there- 
from 80/.  due  from  B.  to  himself 
upon  stock4obbing  transactions :  ac- 
cordins^Iy  6.  advanced  r>2oL  and  d. 
^ve  him  a  promissory  note  for 
too/.  ;  Jl.  then  paid  over  to  B.  the 
620/.  who  gave  him  a  discharge  for 
pitt  whole  700/.  5  the  promissory 
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note  for  700/.  given  by  d.  being  paid 
when  due,  B.  brought  an  action  a- 
gainst  C.  to  recover  80l.  as  money 
had  and  received  by  C.  to  his  use : 
held  that  B.  could  not  maintain  the 
action,  but  that  it  must  be  brought 
by  d.  if  by  any  one.  Scholey  v. 
JjanieL    2  Bos.  "Sf  PuU.  540. 

49.  J.,  supposing  himself  the  legal 
representative  of  a  lessee  for  years, 
sold  the  term,  and  delivered  the 
lease  to  the  purchaser,  but  without 
any  assignment  or  formal  convey- 
ance, saying,  "  the  premises  were 
his,  and  if  any  thing  happened  he 
would  see  the  purchaser  riehted  5" 
it  was  held  that  d.  was  Uable  to 
the  purchaser  in  an  action  for  mo- 
ney had  and  received,  the  rightful 
administrator  of  the  tenant  for  years 
having  ousted  the  purchaser  by  e-' 
jectment.  Cripps  v.  Reade.  6  Tmn 
Rep.  606. 

50.  A.  by  his  will  devised  to  B.  C.  J). 
and  E.  two  parcels  of  land  upon 
trust  to  sell  and  divide  the  money 
among  his  brother's  and  sister's 
children.  B.  C.  D.  and  JS.,  the  lat- 
ter being  one  of  2^  persons  entitled 
und^r  the  will  to  a  share  of  the  mo- 
ney, were  proceeding  to  sell,  when 
it  was  agreed  by  the  three  first  trus- 
tees, an^  the  23  other  persons  enti- 

-  tied  to  the  money,  that  E.  should 
become  purchaser  of  the  two  par- 
cels of  land,  paying  300/.  for  one 
and  700/.  for  the  other.  A  convey- 
ance was  accordingly  prepared  and 

'  executed  by  B.  and  C.  only,  upon 
which  E.  took  possession  of  the 
lands  and  paid  the  purchase-money, 
which  was  divided  among  the  sev- 
eral persons  entitled  under  the  will. 
E.  being  afterwards  evicted  from 
the  smaller  parcel  in  consequence 
of  a  defect  in  the  title  derived  un- 
der the  will,  brought  an  action  for 
money  had  and  received  against  one 
of  the  23  persons,  toreeover  the  share 
of  the  300/.  received  by  him,  at  the 
same  time  refusing  to  ajive  up  the 

'  parcel  of  land  for  which  700^  had 
been  paid :  held  that  the  purchase 
of  the  two  parcels  formed  distinct 
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coDtraets;  and  that  he  was  entitled 
to  recover.  Jokusan  v.  Johnson.  3 
Bos,  Sf  Pull.  162. 
fU  Ji.  having  sold  certain  leasehold 
premises  to  ^.,  assigned  them  by 
indenture,  eojoktaining  a  proviso  that 
B*  should  not  assign  over  until  the 
whole  of  the  purehasermoney  should 
{nave  been  paid.  The  premises 
Laving  been  taken  in  execution  for 
a  debt  of  B.y  who  had  not  paid  the 
purchasermonev,  were  sold  by  the 
sheriff  to  D,f  who  paid  down  a  dcr 
posit,  and  agreed  to  complete  the 

Surchase  on  h|tving  a  good  title : 
eld  that  the  nonrpayment  of  the 
purchasermoney  bv  B.  was  a  suffi? 
icient  olgection  to  the  title,  and  that 
JD.  might  recover  back  his  deposit 
in  an  actiqn  for  money  had  and  rcr 
^eived.  EUUtt  v*  Edwards.  8  Bos. 
^  Full  i81. 
p2.  A  bill  b^ine  presented  by  the  in« 
dorsee  to  the  drawee  for  acceptance, 
the  latter  on  accepting  it  said,  that 
be  e3[pected  a  remittance  from  the 
(drawer  in  a  few  days,  and  that  as 
he  had  a  bill  of  the  drawer  in  hi^ 
hands  which  would  be  paid,  he 
ivould  take  all  risks :  held  that  this 
fBonversation,  together  with  the  bill 
accepted  by  the  drawee,  did  not  ar 
mount  to  sufficient  evidence  to  enti- 
tle the  indorsee  to  recover  against 
the  drawee  the  amount  of  the  bill 
accepteii  on  a  count  fpr  money  had 
and  received.     Whitwell  v.  Bennetts 

8  Bos.  S[  full,  659. 

fB.  Where  money  in  litigation  be- 
tween two  parties  has  by  mutual 
consent  been  paid  over  to  a  trustee 
in  trust  for  the  party  entitled,  it  can 
only  be  sued  for  an^  recovered  from 
the  stake-holder  by  the  party  enti-r 
tied  to  it,  and  not  irom  tne  original 
party  who  was  indebted;  though 
ne  agreed  to  waive  all  phjections  to 
form.    iCer  v.  Osborne.    9  East^  878. 

pf.  Money  paid  by  •i.toB.in  order 
to  compromise  a  ^i  torn  action  of 
u^ury  brought  by  B.  against  J.  on 
the  ground  of  an  usurious  transac- 
tion bet\>een  the  latter  and  one  E.j 
j^aj  be  recpvercd  back  in  fui  actipn 


by  Ji.  far  money  had  and  received. 
For  the  prohibition  and  penalties  of 
the  Stat  18  EUx.  e.  0.  attach  oib- 
ly  on  the  ^  informer  or  plaintiff,  or 
other  person  suing  out  proeeita  in 
the  penal  action,  makins  cMDposi- 
tion,"  &c.  contrary  to  tne  statute  ; 
and  not  upon  the  party  paying  the 
composition }  and  therefore  the  lat* 
terj[uoes  not  stand,  in  this  respeet, 
in  pari  delicto^  nor  is  particqts  crioft- 
ims  withfuch  compounding  inform- 
er or  plaintiff.  WiUimns  v.  Hedley^ 
s  Eastj  378. 

ps.  And  such  recovery  may  be  had, 
although  JS.'s  assignees  had  before 
recovered  fhim  B.  the  money  so  re- 
ceived by  him,  as  money  received 
to  their  use  f  the  mpney  paid  by  way 
of  composition  being  at  the  same 
time  stated  to  be  ^.'s  monev)  there 
being  no  evidence  at  the  trial  of  this 
cause  to  shew  that  J3.  the  present 
plaintiff  was  privy  to  the  suit.  Ibid* 

06.  If  Ji,  confiding,  though  improp- 
erly, in  the  mistaken  ainrmation  of 
B.  pay  him  money :  ^i.  shall  recov- 
er it  back  in  an  action  for  money 
had  and  received.  Union  Bank  t. 
United  States' Bank.   3  Mass.  7^ 

87.  Money  paid  pursuant  to  the  aviard 
of  the  commissioners  under  the 
treaty  of  1794,  between  the  UnUfd 
States  and  Chreat-'Britainy  was  to  he 
paid  over  according  to  the  interests 
of  the  concerned :  and  where  a  sam 
ivas  awarded  nominally  to  one,  the 
interest  of  which  was  in  another, 
that  other  is  entitled  to  the  benefit 
intended,  and  may  recover  the  mo- 
ney in  an  action  for  money  had  aD<^ 
receive^.  Heard^  Jssigriee  v.  Brad^ 
ford.    4  J^ass.  326, 

68*  Where  one,  in  payment  of  a  pro* 
missory  note  made  payable  in  for- 
eign bills,  paid  the  amount  in  sneh 
bills,  and  took  up  the  note ;  and  it 
was  afterwards  discovered  that  one 
of  the  bills  paid  was  counterfeit,  it 
was  held  that  the  payee  might  re- 
cover the  amount  ot  such  counter^ 
feit  bill  in  an  action  for  money  bad 
and  received  against  the  payer. 
Foung  Vr  Adams.    6  Mass.  18?,* 
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gl^  Wbere  an atiorney  liad  aproiiii»- 
•orj  mole  etvautted  to  him  for  col- 
leetion,  and  jveeiTin^  a  partial  pay- 
meat  fitui  liie  debtor,  paid  it  orer 
to  tlie  euMtitor  without  indorsing  it 
on  (&e  note,  and  afterwards  obtain- 
ed /Moment  on  the  note,  he  was 
htk  liable  to  the  debtor  for  the  a^ 
mount  of  anch  partial  payment,  in 
an  action  fi»r  money  had  and  reeeiT- 
ed.   FawierY.Shutrer.   tMus.t4t. 
10*  When  money  is  paid  in  consider- 
ation of  a  contract,  which  contract 
is  void  for  a  want  of  power  in  one  of 
the  parties,  or  for  any  cause  other 
than  frand,  or  illegallity  in  the  con- 
tract, the  money  so  paid  may  be  re- 
covered back  in  an  action  for  money 
had  and  reeeiFcd.    Shearer  v.  FoW" 
kr*    7"  Mass.  31. 
6i>  After  a  warranty  of  a  horse  as 
sound,  the  vendor  in  a  subsequent 
conversation  said,  that  if  the  horse 
was  vmsawad^  (which  he  denied)  he 
would  take  it  agaiii  and  return  the 
mcMiey.   This  is  no  abandonment  of 
the  original  contract,  which  still 
remains  open  $  and  though  the  horse 
be  unsound  the  vendee  mast  sue  up- 
on the  warranty,  and  cannot  main^^ 
tain  assumpsit  for  money  had  and 
received  to  recover  back  the  price 
after  a  tender  of  the  horse*    Patfm 
V.  Whde.    7  Eust,  374. 
62.  A.  subscribed  fifty  shares  in  the 
ffkiayork  Insurance  Companyy  at  fif- 
ty dollars  each,  the  amount  to  be 
naid  in  five  instalments  of  10  dol-^ 
lars  on  each  share ;  and  by  the  ar- 
ticles of  association,  no  translbr  of 
any  share  could  be  made,  until  all 
the  instalments  were  paid  in.    Jl, 
after  paying  the  two  first  install 
meats,  on  the  22d  Julvj  1796,  as- 
signed the  shares,  and  aJl  his  in- 
terest therein,  to  B.,  who  punctually 
paid  the  three    remainiue  instal- 
ments to  the  company,  at  me  times 
at  which    tbey  were  respectively 
payable.      The  company  knew  of 
the  assignment  to  Jd.,  ou  the  30th 
Januaryj  1797,  and  between  that 
time  and  the  30th  Januaryj  1798, 
three  dividends  had  beein  4eclare4 


ou  the   stocky  or   shares,    by    the 
company,  which  antounted  to  525 
dollars.    The  company  held  three 
notes  of  tfl.,  given  for  premiums  of 
insurance,  one  of  which,  dated  the 
3d  June,  1796,  was  for  1,000  dollars, 
and  became  due  in  December^  1796 ; 
and  the  others,  dated  in  Septembtr^ 
1796,  became  due  in  March  follow- 
ing ;  and  they  applied  the  525  dol- 
lars, due  for  the  dividends,  towards 
the  payment  of  *^.'s  notes,  alter  de- 
ducting which  sum,  and  the  sum 
for  the  return  of  premiums,  thera 
remained  due  to  the  company,  on 
the  notes  of  t/^.,  465  dollars;    and 
when    B.^  on    the  30th   Jamwryy 
1798,  paid  the  last  instalment,  and 
demanded  a  transfer  of  the  shares 
to  him ;    the  company  refused  to 
make  the  transfer,  until  the  balance 
due  from  A*  (who  was  then  insol- 
vent) was  paid  to  them.     B.  paid 
the  46d  dollars  to   the  company, 
who  tliereupon  made  the  transfer  to 
him.     In  an  action  for  rmney  had 
and  received,  <^c.  brought  by  B.  a- 
gainst    the  company,   to   recover 
back  the  460  dollars,  and  also  the 
dividends  after  the  20ih  January, 
1797  ;    it  was  held  that  the  action 
%vould  lie,  and  tbat  the  plaintiff  was 
entitled  to  recover  back  the  465, 
dollars  paid  by  him,  but  not  the 
dividends  received  by  the  defend- 
ants prior  to    the  30th  January, 
1798,  as  the  defendants  had  an  e- 
quitable  lien  on  that  monev  in  their 
hands,  to  pay  the  note  of  •«.,  which 
was  actuidly  due  them,  before  they 
had  notice  of  the  assignment  to  B. 
Bates  V.  The  ^/hvyark  Insurance 
Company,    8  Johns,  Cos.  338. 

63*  Where  a  person  receives  money 
belonging  to  another,  and  applies  it 
to  his  own  use,  an  action  of  assump- 
sit will  lie  against  him,  by  the  per- 
son to  whom  the  money  ought  to 
have  been  paid.  Dumond\*  Car- 
penter.   8  Johns.  Rep,  183. 

64.  An  action  for  money  had  and  re- 
ceived, will  not  lie  to'  recover  back 
part  of  the  consideration  money 
paid}  and  expressed  iu  a  deed  o^ 


142 


ASSUMPSIT  VI. 


the  groand  of  a  deficiency  in  the 
iiamber  of  acres,  in  the  tract  of 
land,  which  the  grantee  had  previ- 
ously agreed  to  purchase  at  a  cer- 
tain sum  per  acre.  Howes  v.  Bark- 
er.   3  Johns.  Rep.  506. 

65.  Where  w9.  agreed  to  buy  the  land 
of  B.  which  was  to  be  sold  on  execu- 
tion, and  reconvey  it  to  him,  on  pay- 
ment of  the  money  advanced,  and 
a  reasonable  compensation  for  his 
trouble ;  and  j).  having  bought  the 
land,  refused  to  reconvey  it,  unless 
B.  paid  him  300  dollars,  in  addition 
to  the  principal  and  interest  of  the 
sum  advanced  by  •B.  and  B.  in  or-. 
der  to  obtain  his  land,  paid  •4.  the 
300  dollars  $  it  was  held,  B. 
eould  not  recover  back  the  mon- 
ey, in  an  action  for  money  had 
and  received  to  his  use.  Hall 
V.  Sckultz.    4  Johns.  Rep.  240. 

66.  Jl.  entered  into  a  parol  agreement, 
in  1803,  with  B.  for  the  purchase 
of  100  acres  of  land.  ^S.  took  pos- 
session of  the  land,  and  paid 
part  of  the  purchase  money,  clear- 
ed part  of  the  lands  and  made  im- 
provements, and  died  in  1807.  The 
administrator  of  ^.  tendered  the 
residue  of  the  purchase  money  to  B. 
and  demanded  a  deed,  which  B.  re- 
fused, but  took  possession  of  the 
land.  The  administrator  then 
brought  an  action  of  assumpsit  a- 
gainst  B.  to  recover  back  the  mon- 
ey paid  by  the  intestate,  and  also 
for  work  and  labour  performed  by 
the  intestate,  and  tlie  improvements 
made  by  him  while  in  possession  of 
the  land.  It  was  held,  that  the  con- 
tract was  rescinded,  and  that  the 
plaintiff  was  entitled  to  recover 
back  the  money  paid  by  the  intes- 
tate with  interest;  but  not  any 
damages  fur  the  labour  he  had  be* 
stowed,  or  the  improvements  on  the 
land.  GUletj  administratar  of  Cle- 
%nens  v.  Maynard.  5  Johns.  Rep.  85. 

67.  An  action  for  money  had  and  re- 
i*cived%  &c.  is  a  liberal  action,  and 
will  lie  in  all  cases  where,  by  the 
ties  of  natural  justice  and  equity, 
the  defendant  ought  to  refuud.  1 
DfiUas.  2i5. 


68.  In  an  action  for  money  had  and 
received,  &c.  the  plaintiff  so  far 
confirms  the  defendant's  act,  as 
that  he  cannot  gainsay  the  ri^t  to 
receive  the  money,  ana  can  recover 
no  more  than  was  actually  receiv- 
ed.    1  Dallas,  222. 

69.  Jissumpsit  for  money  had  and  re- 
ceived, &c.  will  lie  to  recover  back 
the  consideration  money-  given  for 
the  purchase  of  lands  ;  and  deeds, 
or  other  writings,  which  are  not  the 
immediate  foundation  of  the  suit, 
but  only  tending  to  it  may  be  given 
in  evidence.    1  Dallas,  429. 

70.  An  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff*, 
will  not  lie,  where  there  is  no  priv- 
ity between  him  and  the  defendant, 
nor  any  contract,  express  or  impli- 
ed.    2  Dallas,  54,  5. 

71.  The  distinction  is  established  be- 
tween an  action  of  Trover,  Detinue, 
or  Replevin,  for  specific  property 
(which  the  true  owner  may  recover 
from  any  person,  who  is  in  posses- 
sion of  it)  and  money,  the  medium  of 
commerce,  which  can  never  be  the 
subject  of  controversy,  whether  it 
really  belongs  to  the  person  who 
pays  it,  or  another.  2  Dallasfy 
54,5. 

72.  Action  for  money  had  and  receiv^- 
ed,  where  it  will  lie.  2  Dallas, 
151. 

73.  An  action  for  money  had  and  re- 
ceived, &e.  cannot  be  maintained, 
without  proof  that  the  defendant 
had  actually  received  money  to  the 

Slamtiff's  use  before  the  action  was 
rought.    2  Dallas,  242. 

74.  A  surviving  partner  cannot  main- 
tain an  action  on  the  case,  for  mon- 
ey had  and  received,  against  the 
administrators  of  the  deceased  part- 
ner,  unless  their   partnership   ac- 

-  counts  had  been  settled.  4  Dallas^ 
434. 

^5.  Jlssnimpsit,  for  money  had  and  re- 
ceived, will  not  lie  by  the  holder  a- 
gainst  a  remote  endorser  of  a  prom- 
issory note%  in  Virf^inia.  Jwrndt- 
viUe'x.  Riddle,     l  Cranch.  290. 

76.  Quere  ?  Dnnlop  v.  Silver.  Ibid* 
307, 
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yy.  If  privUg  nceessary  io  support  in* 
deffiUdus  assumpsit  for  money  had 
and  receired  ?  1  Cranch,  appendix, 

439. 
78.  All  aeUon  for  money  had  and  re- 
ceived y?i'11  not  lie  for  the  United 
Sbies  against  the  assignees  of  a 
bankrupt,  for  the  price  of  a  ship 
sold  by  them  as  the  property  of  the 
kinkrapt,  who  had  taken  a  false 
oath  to  obtain  a  reg;ister ;    the  ship 
Dot  having  heen  seized  by  tlie  Unit' 
ed  States   for  the  forfeiture  before 
the  sale  and  transfer.    United  States 
V.  Chuvdij  S^Thornburgh.  sCranch. 
337. 
79.  (fuere,  whether  an  action  for  mon- 
ey had  and  reeeiFed,  wili  lie  to  es- 
tabiish  a  forfeiture  for  an  act  com- 
mitted by  a  third  person,    lb. 
SO,  An  action  for  money  had  and  re- 
ceivedy  will  not  lie  against  an  over- 
seer of  the  high-way,  to  recover 
back  money  collected  by  him  under 
an  assessment  by  the  commission- 
ers of  high-ways,  pursuant  to  the 
statute.   F(^terv.  Bennise*  1  J(^ns. 
Rep.  515, 


ATTACHMENT. 

I.  Of  the  Body^  Goods,  Chattels^  or 

Estate  of  a  Debtor. 
II.  JSgainst  a  Sheriff, 
m.  •igainst  privileged  Persons, 
IV.  jiffainst  others  for  Contempt. 

V.  Interrogatories  on, 
VL  JFhen  refused,  S^e, 

L  Of  the  Body,  Goods,  Chattels  or  Es- 
tate of  a  Debtor. 

1.  The  sheriff  cannot  retain  goods, 
attached  by  him  on  mesne  process, 
alter  judgment  is  rendered  for  the 
defendant,  although  the  plaintiff  re- 
.vicws  the  action.  Clap  v.  Bell,  4 
Mass,  99. 

2.  To  constitute  an  attachment  of 
personal  chattels,  the  officer  most 
nave  the  actual  possession  and  cus- 
tody of  them.  Lane  et  oL  v.  Jackson, 
s  Mass»  157. 
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3.  Goods  attached  by  an  officer  on 
mesne  process  cannot  be  attached  at 
the  suit  of  a  second  creditor,  but 
upon  a  writ  executed  by  the  same 
officer.  Watson  et  ai,  v.  Todd  et  al. 
5  Mass.  271. 

4.  Deputy  sherift's  are  servants  of  the 
sheriff ;  and  the  possession  of  any 
deputy,  by  virtue  of  an  attachment, 
is  the  possession  of  the  sheriff.    Ib» 

5.  The  6  sec.  of  the  statute  of  1804, 
c.  83,  relates  only  to  different  at- 
tachments made  by  the  same  officer, 
at    the  suit    of  several  creditors. 

'  Ibid, 

6.  Implements  of  husbandry,  used  in 
tilling,  are  not  within  the  statute  of 
1805,  c.  100,  exempting  the  tools  of 
a  debtor  from  attachment  and  exe- 
cution. Daily  v.  May,  5  Mass. 
313. 

7.  An  attachment  of  the  goods  of  a 
partnership,  by  a  creditor  of  one  of 
the  partners  is  not  valid  against  an 
after  attachment  of  the  same  8;oodfli 
by  a  partnership  creditor,  rierct 
V.  Jackson.    6  Mass,  ^4^. 

8.  Where  judgment  is  rendered 
consent  in  one  county,  as 
or  term  in  another  county,  property 
attached  in  the  suit  is  holden  only 
for  thirty  days  from  such  piiof 
term.  Davis  v.  Blunt.  6  Mass, 
487. 

9.  Goods,  which  cannot  be  retemed 
in  the  same  plight,  as  hides  in  vats 
for  tanning,  are  not  liable  to  attach- 
ment.    Bond  v.   Ward.     7  Mass. 

123. 

10.  A  vessel  belonging  to  a  person  on 
board,  being  loaded  by  Lis  agent 
here,  and  afterwards  attadied ;  the 
agent  is  not  liable  to  the  freighter 
for  damages.    2  Dallas,  5223. 

11.  The  marshal  of  the  district  of  Co- 
lumbia  is  bound  to  serve  a  subpoena 
in  chancery  as  soon  as  he  reasona- 
blv  can  ;  and  the  service  of  such 
subpoena,  in  case  of  a  chancery  at- 
tacnment  in  Virginia,  will  make 
the  garnishee  liable  if  his  pays  away 
the  money  after  notice  of  the  subpo- 
ena.  Kennedy  v.  Bre^rt.  6  Crandi, 
187. 


dered  1^ 
of  a  prf- 
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ATTACHMENT  H. 


n.  Jtgainst  a  Sheriff. 


:!.  The  comrt  refused  to  grant  an  at- 
taehment  aeainst  a  sheriff  for  not 
takine  a  replevin  bond  on  his  grant- 
ing the  repleyin.  2\cells  v.  Col- 
vUk.     WiUeSy  375. 

But  they  will  eraut  an  attachment  a- 
gainst  him  for  refusing  to  pay  a 
year's  rent  to  the  landlord  accord- 
ing to  statute  8  Jutl  c.  14<,  when  he 
has- taken  the  goods  of  a  tenant  in 
execution.    Ih.  376. 

2.  Not  to  he  moved  against  the  sher- 
iff for  not  bringing  in  the  body  till 
bail  have  been  accepted  to.  ^on. 
Jjofft^  304t. 

And  rale  to  be  served  on  the  sheriff  in 

order  to  entitle  to  an  attachment, 

and  that  not  on  his  servant  at  his  pri- 

•     vate  house,  but  by  personal  service 

at  the  office.    Anon.    Lafft,  301. 

(And  see  tit.  Sheriff  IV.) 

9.  Where  a  sheriff  has  been  guilty  of 
a  contempt  in  the  course  of  a  civil 
suit,  and  the  defendant  afterwards 
dies,  an  attachment  may  still  issae 
Against  the  sheriff  fnr  me  prior  con- 
tempt Rv.  TkeSJieriff  of  Middle- 
:fex.    3  "Rrm  Rep.  133^ 

4.  A  sheriff  who  is  niled  on  the  last 
d.\y  of  a  term  to  bring  in  the  body, 
hut  goes  out  of  office  before  the 
ne^U  term,  is  liable  to  an  attach- 
ment for  not  bringing  in  the  bodv. 
Mealcins  v.  Snum.  1  H*  Blaclc. 
029. 

0.  Where  any  sheriff,  before  his  go- 
ing out*  of  office,  shall  arrest  any 
defend.vnt,  and  a  cepi  corpus  be  re- 
turned, he  may,  within  the  legal 
time  allowed,  be  ealled  upon  to 
bring  in  the  body,  though  he  may 
be  out  of  office  before  such  rule  be 
(granted.  Meg.  Gen.  4  Term  Rep. 
379. 

6.  The  court  refused  to  grant  an  at- 
tachment against  the  sheriff  for  nw- 
lecttng  to  take  a  replevin  bond.  U. 
v.  Lewis.    2  Term  Rep.  617. 

7.  The  party  injured  has  his  action 
against  the  sheriff.  2  Term  Rep. 
617. 

8.  A  rule  issued  in   tlie  vacation 


though  tested  in  term  tine,  requir- 
ing a  sheriff  to  retiim  a  writ,  is  ir* 
regular;  and  an  attachment  andnst 
him  for  disobeying  it  win  be 
set  aside  by  the  oourt  on  motios. 
R.  v.  CcrmoM  Sheriff.  1  TermRgp. 

532. 

9.  A  rule  te  bring  in  the  body  tested 
on  the  day  of  the  sheriff's  return  of 
cepi  corpus^  though  issuing  after- 
wards in  the  vacation,  is  irregular. 
R.  London  Sheriff.    2  East^  24>i. 

10.  A  sheriff  is  not  liable  to  an  at- 
tachment lor  not  returning  a  writ^ 
if  not  called  upon  by  a  ruU  of  court 
within  six  months  aiter  the  expira- 
tion of  his  office,  notwithstanding  he 
was  requested  by  the  party  to  retnm 
it  before  the  six  months  were  expir- 
ed.   R.  V.  Janes.    2  T^srm  Rep^.  1. 

11.  A  sheriff  ought  not  to  be  ruled  t» 
bring  in  the  body  until  the  day  after 
the  exj^iration  of  the  rule  to  retana 
the  wrtt ;  and  if  he  be,  and  be  at- 
tached for  not  obeying  it,  the  court 
will  set  aside  the  attachment  for  ir- 
regularity. Hutchinsr.  Hird.  s 
Term  Rep.  479. 

12.  Where  the  rule  to  bring  in  the  bo- 
dy was  served  on  the  last  day  of  a. 
term,  the  court  of  K.  B.  held,  that 
the  hail  have  the  whole  of  the  first 
day  of  the  next  term  to  justify ;  and 
that  if  the  defeudant  surrender  in 
discharge  of  his  bail  on  any  part  of 
that  day,  the  sheriff  cannot  be  at- 
tached for  not  brinnng  in  the  body. 
R.  V.  Middlesex  Snenff,  in  Brown 
V.  Culver.    8  Term  Rep.  4!64u 

13.  The  sheriff  having  returned  cep£ 
corpus  in  Hilary  Term  1797,  upon 

.  which  the  plaintiff  proceeded  no 
further  until  Michselmas  Term  fol- 
lowing, the  court  of  K.  B.  thought 
it  unreasonable  that  the  sheriff" 
should  be  called  upon  to  bring  in 
the  body  after  snch  delay,  and  set 
aside  an  attachment  w^ich  had  is- 
sued wiinst  him  for  not  doing  it. 
R.  V.  Surrey  Sber^.  7  Term  Rep. 
492. 

14.  A  rule  for  an  attachment  against 
the  sheriff  for  not  bringing  in  the 
body,  having  been  obtained  on  the 
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19th  of  Nbreoiber,  and  the  attaeh- 
ment  not  sued  oat  and  served  on 
the  sfteriff  until  the  9th  of  March 
toUowin^,  the.  court  (of  C.  P.)  held 
the  slienffdischaiwd,  and  set  aside 
the  attachment*  M,  y.  Perring.  3 
Bos,  Sf  Full.  151. 

id.  Where  bail  are  put  in  after  at- 
taching the  sheriflT,  and  a  trial  has 
not  been  lost,  the  court  will  set  aside 
the  attachment ;  for  in  this  ease 
the  plaintifT  is  not  entitled  to  the 
benefit  of  it  as  a  security  in  case  he 
should  recover.  Seeus  if  a  trial 
has  been  lost  Hill  v.  Bolt.  4  T, 
Hep.  352.  Qravett  v.  WUliams.  4i 
Term  Rep.  352,  tu  Callan  v.  Tye. 
2  H.  Black.  235. 

16.  Upon  an  application  to  set  aside 
an  attachment  against  the  sheriff 
for  not  bringing  in  the  body,  bail 
having  been  put  in  and  no  trial  lost, 
the  court  require  an  affidavit  of 
merits,  if  the  application  come 
from  the  defendant,  but  not  if  it 
eome  bona  fide  from  the  sheriff.  JR. 
v.  8uny  Sheriff.  7  Term  Rep. 
239. 

±7.  But  where  such  attachment  has 
regularly  issued,  the  court  will  on 
no  aecouut  relieve  the  sheriff,  if  it 
appear  that  he  let  the  defendant  out 
of  custody  without  taking  from  him 
such  a  bail-bond  as  is  required  by 
the  statute.    7  Term  Rep.  239. 

18.  The  sheriff  is  liable  to  an  attach- 
ment for  not  bringing  in  the  body, 
if  the  allowance  of  bail  be  not 
served,  though  the  bail  justified.  4 
Term  Rep.  493. 

10.  The  court  will  not  discharge  an 
attachment  i^inst  a  sheriff  for  not 
returning  a  writ  of  execution,  ex- 
cept upon  payment  of  the  whole 
debt  and  costs^  and  the  costs  of  the 
application,  where  there  are  cir- 
cumstances attending  the  transac- 
tion \^'hich  induce  a  suspicion  of 
fraud  in  the  party  obtaining  aprior- 
ity in  execution,  or  in  the  sheriff's 
bailiff.  JR.  v.  Middlesex  Sheriff.  1 
H,  Bfncfc,  043. 

20.    After  an  attachment  against  the 
sheriff  for  not  bringing  in  the  body, 
19 


the  court  (of  K.  B.)  will  only  re-» 
lieve  him  upon  paying  the  whole 
debt  and  costs,  and  not  merely  the 
sum  sworn  to  and  costs.  Heppel  v. 
King.,    7  Terii^  Rep.  370, 

21.  Ifthesheriff^discharge  the  defend- 
ant without  taking  a  bail-bond,  ihe 
court  will  not  permit  the  defendant 
to  file  common  bail  ou  paying  the 
sum  sworn  to,  if  the  plaintifl  have 
any  claim  on  him  beyond  that  sum. 
Stevenson  v.  Cameron.    8  Term  Rep*. 

28..  r  . 

22.  An  attachment  against  the  sheriff 
granted  on  the  24th  of  January,  was 
set  aside  (in  K.  B.)  for  irregularity, 
he  having  been  ruled  to  bring  in  the 
body  on  the  23d  of  JSTovemoer  pre- 
ceding, which. expired  on  the  28th, 
and  having  put  in  bail  above  on  the 
24th,  though  the  time  for  putting  it 
in  expired  on  the  22d  ;  and  the  de- 
fendant being  surrendered  in  dis'* 
charge  of  his  bail  on  the  28th,  with- 
out the  bail  having  justified.  R.  v. 
Middlesex  Sheriff.     7  Term  Rep. 

5afr. 

23.  The  rule  of  court  of  T.  33  0..3, 
(as  to  rendering  a  defendant,  seer 
5  Tenn  Rep.  368;  the  first  rule 
there)  extends  to  the  case  of  the 
sheriff.     7  Term  Rep.  527. 

24.  The  court  of  K.  B.  determined, 
that  if  the  sheriff  be  once  in  con^ 
tempt  for  not  bringing  in  the  body, 
that  contempt  is  not  pui^ed  by  the 
defendant  surrendering  on  a  subse- 
quent day;  though  before  an  at- 
tachment be  moved  for  against  th& 
sheriff.  R.  v.  Middlesex  Sheriff, 
(in  Taylor  y.  Odlin.)  8  Tenii  Rep. 
29. 

25.  But  in  this  the  practice  of  K..B.* 
differs  (and  so  the  court  stated  in 
the  preceding  case)  from  that  of  C# 
P.,  which  latter  determied,  that 
though  the  rule  to  bring  in  the  bo- 
dy luis  expired,  yet  if  the  defend- 
ant justify  bail,  before  the  i)laintiff 
moves  for  an  attachment  against 
the  sheriff,  it  is  in  time  to  prevent 
the  attachment  Thorold  v.  Fisher. 
1  H.  Black.  9. 

26.  In  the  court  of  C  P.  bail  were 
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allowed  to  justify  after  the  rule  on 
the  sheriff  had  expired,  on  payment 
of  the  costs  of  the  opposition.  fVed- 
dall  V.  Beyer.    1  Bos.  k^  Full.  325. 

27.  And  in  the  same  term,  that  eourt 
allowed  the  defendant  to  justify 
bail,  after  an  attaehment  issued  a- 
gainst  the  sheriff,  but  gave  leave  to 
the  plaintiff  to  oppose  them  without 
prejudice.  WiUiums  v.  fVaterfield* 
1  Bos.  4c  FvU.  33*.     . 

28.  And  where  bail  were  brought  up 
on  the  same  day  on  which  ;x\i  at-* 
taehment  had  been  obtained  against 
the  sheriff,  that  court  permitted  the 
bail  to  justify  and  set  aside  the  at^ 
tachment,  on  payment  of  costs :  and 
as  the  rule  for  the  attachment  had 
not  been  drawn  up,  the  costs  given 
were  only  those  of  preparing  it- 
TuYner  v.  Bristow.  2  Bos.  Sf  FalL 
38. 

29.  The  court  of  K.  B.  holds^  that 
where  bail  are  put  irij  in  due  time^  an 
exception  must  be  entered  before 
the  sheriff  can  be  ruled  to  bring  in 
the  body :  and  that  the  adding  bail 
afterwards,  docs  not  supersede  the 
necessity  of  such  exception,  before 
an  attachment  can  issue  against  the 
sheriff  on  account  of  the  added  bail 
not  having  justified  in  due  time.  R. 
V.  J^Mdlesex  Sheriff.  8  T  Rep.  258. 

30.  Wliere  an  exception  to  bail  was 
regularly  entered,  and  the  defend- 
ant's attorney  having  verbal  notice 
of  it,  proceeded  by  giving  notice 
of  justification,  and  attempting  to 
justify,  yet  tlie  court  (of  C.  P.)  lield, 
that  notice  in  writing  of  such  ex- 
ceptioft,  must  have  been  given  to 
make  the  s/teri^  liable  to  an  attach- 
ment for  not  bringing  in  the  body. 
Cohn  v.  Davis,     l  H.  Black.  80. 

81.  So  that  court  held,  that  notice  of 
justification  of  bail  is  not  such  a 
waiver  of  the  default  of  not  giving 
notice  of  exception,  as  to  support  a 
rule  on  the  sheriff  to  bring  in  the 
body  ;  though  it  is  a  waiver  as  be- 
tween the  plaintiff  and  defendant 
Rogers  v.  Mapleback.      1  H.  Black. 

106. 

82.  T!  c  court  of  C.  P.  held,  t'-.at 
(honeh  an  htiaduneiit  *s  irret^ular; 


if  the  rule  to  bring  in  the  body  is^ 
sues  before  the  time  for  puttii^  in 
bail  has  expired,  yet  if  the  sheriff 
neglect  to  i^ply  to  the  court  in  due 
time  to  set  aside  the  attachment^ 
the  irregularity  is -waived.  Rolfe 
V.  Steele.    2  U.  Black.  276. 

83«  Where  a  rule  to  bring  in  the  body 
expires  on  the  last  day  of  term, 
plaintiff  may  at  the  rising  of  the 
court  on  that  day,  move  for  an  at* 
tachment,  which  may  be  according- 
ly issued  on  the  following  day,  pro- 
vided bail  shall  not  then  ue  perfect- 
ed^  or  the  defendant  surrendered. 
Reg.  Qen.    1  Bos.  Sf  Full.  312. 

31.  if  the  affidavit  upon  wliich  a  mo- 
tion for  attachment  be  founded, 
^merely  state  that  the  officer  of  the 
sheriff  was  served  with  a  copy  of 
the  rule  to  bring  in  the  body,  but 
do  not  add  that  the  original  rule 
was  shewn  to  him,  tJhe  court  will 
set  aside  the  attachment.  Barnard 
v.  Berger.    •Mrw  Rep.  121. 

3J.  The  rule  for  an  attachment  a- 
gainst  the  sheriff,  twenty  days  after 
»er>'ice  of  the  former  rule,  applies 
only  to  eases  of  writs,  and  not  to 
the  bringing  in  of  the  body  of  the 
defendant  Fnmklain  v.  Ldimb,  ± 
Johns.  Rep.  008. 

86.  A  rule  for  an  attachment  against 
a  sheriff  for  not  returning  an  exe- 
cution delivered  to  his  deputy,  was 
granted,  though  twelve  years  had 
elapsed  since  the  execution  was  is- 
sued. Brockway  v.  Wilber.  6 
Jons.  Rep.  3d6. 

37.  An  attachment  against  a  sheriff 
for  not  bringing  in  the  body  of  a  de- 
fendant cannot  be  issued  until  20 
days  after  service  of  a  notice  of  a 
rule  for  that  purpose.  Stewart  v. 
fVilliams.    2  Johns.  Cos.  71. 

in.  •Sffiinst  privileged  Persons. 

1.  Attachment  may  issue  a^nst  a 
peer  for  contempt,  and  against  the 
chancellor  for  not  retumine:  b,  fieri 
fa.  de  bonis  ecclesiastisis.  Tlie  King 
v.  JTie  Bi^op  ofAsaph^  1  JVilsan, 
332. 
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Z  It  will  not  be  granted  in  a  doubt- 
ful matfer  where  the,  party  may 
haye  his  remedy  by  action.  Bdr- 
rU»imi  v.  Jennings.    Lofft,  1 88. 

3.     Attaehment  granted  against  an 

Attemej  for  altering  a  mandamus. 

Certiorari  refused  on  ihdietment  for 

forgery.      M^ng  v.  Elford.     2  Str. 

877. 

4.  The  court  will  not  grant  an  at- 
tachment against  a  peer  for  not 

Sayine  money  awarded,  though  the 
efenuant  consent  that  it  shall  is- 
sue, on  condition  that  it  shall  lie 
in  the  office  for  a  cei^u  time. 
Walker  v.  The  Earl  of  Orosvenor. 
7  TermR^.  171. 

5.  Nor  against  a  member  of  parlia- 
ment. Catmur  v.  Sir  E.  Ktiatch' 
bidl.    r  'Rrm  JRep.  448. 

IV.  dlgains^  others  for  contempt, 

1 .  Attachment  granted  against  a  wit* 
ness  for  not  attending  on  a  subpoe- 
na, but  he  ought  to  have  a  reasona- 
ble time  allowed.  Hammond  v. 
Stewart.  l  Strange,  510.  The 
same  pointy  Wyatt  v.  JVwkworth. 
2  Strange,  810.     2  L.  Baymondj 

±528. 

2.  But  no  attachment  against  a  wit- 
ness unless  reasonaue  expences 
were  tendered  him.  Chapman  v. 
Poirdon.    2  Strange,  1150. 

€•  There  must  be  personal  service 
on  a  witness  to  warrant  an  attach* 
ineut.  Sinalt  v.  JFhitmiU.  2  Str. 
1054. 

4*  Attachment  against  one  for  threat- 
ening a  prosecution  Mith  danger  of 
being  han^d,  but  refused  against 
the  defendant,  who  indicted  the 
prosecutor  for  perjury  in  his  affida- 
vit on  which  the  information  was 
granted.  Tkt  King  v.  Carrol.  1 
mis.  73, 

B.  Challenging  the  arrray  of  a  spe- 
cial jury  for  defect  of  hundredors, 
is  a  contempt  of  B.  R.  but  challeng- 
ing the  rolls  is  not.  The  King  v. 
Burrid^e.    1  Strang',  598. 

6.  Attachment  for  a  rescue  must  be 
made  returnable  at  a  general  rc« 


tarn,  though  the  original  process 
was  at  a  day  certain.  The  King 
v.  HiUcins.     1  Str.  624. 

7.  No  attachment  on  affidavit  to  a 
rescue  without  a  return  to  a  ca.  sa. 
Sheathen  v.  Holt.  1  Str.  531.  3 
Salk.  586. 

8.  The  King's  Bench  wUl  grant  an 
attachment  against  the  judge  of  an 
inferior  court  for  misconduct. 

It  is  misconduct  to  sit  as  a  judge  in  a 
cause  in  which  he  is  .  a  party. 
Wright  V.  Crump.  2  L,  Uaymondy 
766.  1  Salk.  301.  ^M£en  v.  Hill. 
Same  point.    1  Salk.  396. 

9.  Attachment  granted  for  arresting 
a  plaintiff  wliiie  attending  arbitra- 
tors under  a  rule  of  court,  on  pur- 
pose to  prejudice  his  cause.  But 
two  days  notice  of  bail  on  such  at- 
tachment is  not  requisite,  nor  need 
the  bail  justify.  Mng  v.  Hall. 
2  Blackstone,  1119. 

10.  Upon  articles  of  the  peace  in  K. 
B.  bailable  before  justices  of  the 
county.  K.  Sf  Bomaster,  Sfc.  t 
Blackstone,  233. 

11.  An  attachment  granted  against 
the  prochein  amy  of  an  infant  (plain- 
tiff) for  non-payment  of  costs  after 
judgment  for  the  defendant.  SUingh" 
ter  V.  Talbot.     Willes,  190. 

12.  An  attachment  is  grantable  a- 
gainst  a  man  who  escapes  out  of 
confinement  upon  an  attachment. 
*8nonymotis.    1  L.  Raym.  396. 

13.  If  B.  R.  confirms  an  order  of  ses- 
sions, it  will  compel  obedience  to  it 
by  attachment 

But  after  it  has  been  obeyed  for  some 
time,  it  will  not  grant  an  attach- 
meut  against  a  man  who  disobeys 
it.  Rex  v.  Inhahifantes  of  Miie- 
end.    1  L.  Raym.  676. 

14.  Attachment  absolute  on  first  mo- 
tion, and  sheriff  ordered  to  take 
posse.    The  King  v.  Jones.    1  Str. 

185. 

15.  Attachment,  absolute  in  the  first 
instance,  for  non-delivery  of  posses- 
sion, pursuant  to  a  rule  of  a  court, 
Davies  on  demise  of  Povey  4*  JDoe. 
2  Black.  892. 

16.  Attachment,  absolute  in  the  first 
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instance^  granted  against  the  coro* 
ners,  for  not  attacMng  the  sheriff 
pursuant  to  rule  of  court,  and  di- 
rected to  Elisors,  to  be  named  by 
plaintiff,  and  approved  by  the  Pro* 
thonotary.  Andrews  v.  Sharp.  2 
Black,  911.  King  v.  Feckham.  2 
Black.  1218. 

i7.  The  court  will  not  grant  an  at- 
tachment asaiust  an  administrator 
for  not  performing  a  rule  of  court 
entered  into  by  the  intestate.  JSTew- 
tan  V.  Walker.      WilleSy  315. 

18.  Attachment  against  a  bailiff  for 
refusing  to  make  an  affidavit  of  the 
service  of  process,  when  required. 
The  King  Y.  Rudge.    1  Blackstone, 

432. 

1^.  For  contemptuous  words  spoken 
of  the  court,  attachment  goes  with- 
out a  rule  to  shew  c^use*    •Sinon.   1 
»6aUc.  S4f, 

20.  On  breach  of  a  rule  of  reference 
'  made  at  JSTisi  Trius  to  issue  subpoe- 
na ill  Chancejy.    JJavila  v.  Mnan- 
za.    1  Sdk.  73. 

21.  Where  a  writ  is  directe^  to  two, 
there  must  be  an  attachment  against 
both,  though  one  is  ready  to  obey. 
Case  of  the  Bailiffs  of  BridgenortK 
2  Str.  808. 

22.  No  rule  for  an  attachment  (ei- 
.  ther  in  K.  B,  or  G.  P.)  shall  be  ab- 
solute in  t|ie  first  instance,  except 
for  non-pay^ept  of  costs  on  an  alto' 
catur.  Ciiaunt  v.  Smart*  ±Bos. 
Sf  Full  4^77. 

23.  If  a  defendant  in  a  penal  action 
obtain  a  rule  to  stay  proceedings  on 
paying  a  sum  agreecl  upon  between 
nim  and  the  plaintiff,  it  is  an  under- 
taking by  bini  to  pay  that  sum,  and 
for  the  non-payment  of  it  the  court 
will  errant  an  attachment  King  q. 
t.  V.  Clifjton.    6  Term  Eep.  257. 

24'.  If  an  arbitrator  ^ward,  among 
other  things,  that  each  party  shall 

Say  a  moiety  of  the  costs  of  the  ar- 
itratiou.  and  of  making  the  sub- 
mission a  rule  of  court  5  and  one 
party,  in  order  to  get  the  award  out 
of  the  hands  of  the  arbitrator,  pay 
the  whole,  he  may  have  an  attach- 
ment against  the  other  party  if  be 


refuse  to  pay  his  moiety.    Hieks  y« 
Richardson.    1  Bos.  ^  Ftdl.  98. 

25.  An  attachment  may  be  granted 
for  making  an  insufficient  return  to 
the  first  writ  of  habeas  corpus^  with- 
out issuing  an  alias  ejkd  a,  pluries 
writ.  jR.  v.  Winton.  6  Term  Rqi. 
80. 

26.  The  ten  days  after  a  demand  of 
costs  under  a  recognizance  taken 
by  virtue  of  stat  5  W.  and  M.  e. 
11,  8.  2,  3,  must  elapse  before  an 
attachment  can  be  granted  against 
the  party  refusing  to  pay  them.  R. 
V.  Ireland.    3  ^ermUep.  512. 

27.  Though  tlie  plaintiff  discontinue 
on  the  common  rule  on  payment  of 
costs,  he  is  not  liable  to  an  attach- 
ment for  non-payment.  Stokes  v. 
Woodeson.    7  Term  Rep.  6. 

28.  Where  plaintiff  sued  as  a  pauper, 
and  defendant  put  off  the  trial  on 
undertaking  to  pay  the  costs  of  the 
day,  an  attachment  was  granted  by 
the  court  of  C.  P.  for  non-payment. 
Rice  Y.  Brovm.  1  jBos.  4  ^w^- 
39. 

29.  An  affidavit  to  support  a  rule  for 
an  attachment  for  a  contempt  must 
state  that  the  defendant  was  served 
personally  with  a  copy  of  the  rule, 
and  that  the  original  was  shewn  to 
him  at  the  same  time.  J?,  v.  Smith-' 
ies.     3  Term  Rep.  351.   *  (See  ante 

30.  But  where  a  mandamus  has  bee^i 
granted  for  the  election  of  a  mayor 
under  stat  11  G.  1,  c.  4,  s.  2  $  and 
a   rule    made    that  public  notice 

'  should  be  afiixed  in  the  markat 
place,  which  has  been  done  accord- 
ingly, the  court  will  grant  an  at- 
taclunent  for  disobeying  the  manda^ 
mus,  against  a  member  of  the  cor* 
poration  who  was  served  with  a 
copy  of  the  rule,  notwithstanding 
neither  the  original  nnandamus  or 
rule-was  shewn  to  him  at  the  time  ; 
for  the  public  notice  directed  by  the 
act  is  prima  facie  sufficient.  R.  v. 
J.  Edyvean.    3  Term  Rep*  352. 

31.  Though  the  application  for  the 
attachment  woula  be  well  answered^ 
if  the  party  CQHid  sh^w  thfrt  he  had 
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BO  notiee  of  tV  ifuntdcfmus.  8  Term 
Bep.  392. 
82.  Wiiere  a  rule  had  been  granted 
for  a  quo  warranto  information  a- 
eainst  w9.  as  mayor  of  &f  on  the  re- 
lation of  some  of  the  eorporators, 
and  anotfter  role  in  that  cause  for 
inspeedoffl// the  corporation  books. 


4.  When  a  defendant  i$  brought  up 
on  an  attaehment  for  a  rescue,  it  is 
the  practice  of  the  court  to  put  in- 
terrogatories to  him,  tliough  he  do 
not  deny  the  charge  in  die  aliidaYits> 
unless  the  prosecutor  waive  putting 
them.  JL  y.  J.  Horskif.  5  Term 
Eep.  362. 


papers^  &c.  directed  to  the  town    B.    When  an  attachment  issues  in  or- 


eiert,  an  inspection  of  sucA  ordyasre^ 
lated  to  the  election  and  ojfke  of  may  * 
Of  was  held  a  sufficient  compliance 
with  the  latter  rule,  so  as  to  protect 
the  town  clerk  from  an  attachment 
as  for  a  contempt  of  the  court,  it 
apjpearing  that  he  had  acted  bona 
file.  B.  V.  G.  Babb.  3  Term  Rep. 
«79. 

B-  The  conrt  of  C.  P.  refused  to 
grant  an  attachment  against  a  wit- 
ness, for  not  obeying  a  subpcena  to  7 
attend  at  a  trial ;  on  the  ground 
that  the  whole  expences  of  the 
journey,  and  of  the  necessary  stay  at 
the  place  of  trial  were  not  tendered 
at  the  time  of  servpg  the  subpoena. 
Fuller  V.   JPrentice.      1  H.  Black. 

ri  A  subpoena  may  be  issued  from 
the  crown-office  requiring  a  witness 
to  attend  at  the  assizes  in  the 
eoontry  to  give  evidence  in  support 
ef  an  intended  prosecution  for  a 
ieJony :  and  the  coart  of  K.  B.  will 
mat  an  attachment  against  him 
for  not  attending  in  obedience  to 
the  subpcena.  u.  v.  G.  JKuig.  8 
±erm  B/ep.  B89m 


der  to  compel  a  person  to  answer 
upon  interrogatories,  the  name  of 
the  cause  must  be  inserted  in  the 
list  of  peremptory  motions  for  the 
next  term.  Beg.  (xen.  5  Term  Rep. 
64,7. 
0.  Interrogatories  to  be  exhibited  to 
a  person,  against  whom  an  attach- 
ment has  been  ordered,  must  be 
signed  by  counsel.  Reg.  Oen.  '  5 
Term  Rep.  474. 

Where  a  sheriff  is  brought  up  on 
an  attachment,  the  plaintiff  must 
file  his  interrogatories  in  four  days ; 
and  the  sheriff  must  enter  into  a  re- 
cognizance to  appear  from  day  to 
day.  Herring  v.  Tylee.  iJoknk 
Cas.  31.  < 


VI.  When  refused^  S[c. 


1. 


V.  Interrogatories  on. 

|!l  On  an  attachment  party  not  bound 
to  answer  what  may  convict  him  of 
another  offenee.  Tlie  King  v.  Bar- 
fcr.  1  Strange^  444. 
%  On  attachment  for  a  rescue,  the 
I  defendant  may  be  fined  without  an- 
:  twering  interrogatories.  R\  Sf  EU 
I  kins.  1  Blackstone,  040. 
h  On  attachment,  the  defendant  can- 
not confess  the  contempt,  and  re- 
ceive judgment,  till  after  the  inter- 
rsgatories  are  filed.  JC.  Sf  Ed- 
Mmb  &  Synwnds.     1  Bladcstone^ 

637. 


For  altering  a  sheriff's  warrant, 
if  no  ill  use  be  made  of  it,  refused. 
Hale  and  CasUeman.    1  Black.  2. 

2.  The  master^  report  upon  attach- 
ment cannot  be  moved  for  on  the 
last  day  of  the  term,  except  upon 
extraordinary  cases,  and  personal 
service  of  notice,  JK  and  Wheeler 
i  Black.  311. 

3.  An  attachment  goes  of  course  for 
non-performance  of  an  award,  and 
is  now  considered  only  as  a  civil 
proceeding.  Skipp  v.  Hastwood. 
iViUes^  292.    In  notis.  Lqfft^  451. 

4.  Attachment  is  never  absolute  in 
the  first  instance  where  cause  may 
be  shewn.  Jiwm.  Lofft^  ±59.  And 
Mon.    Lofft^  304. 

It  is  not  in  the  nature  of  an  original. 
•^12072.     Lofftj  273. 

5.  But  attacliment  of  privilege  in  the 
common  pleas  in  the  nature  of  an 
original  writ,  and  when  it  is  repli- 
ed to  save  Uie  statute  of  limitations, 
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it  is  sufficient  to  shew  the  teste  of 
it^  without  continuance  till  the  de- 
claration. Finch  ^'  WilsoH  mej 
and  in  error,    i  fViis,  167. 

6.  Attachment  upon  an  award  of  the 
three  foremen,  a  verdict  being  giv- 
en for  security.  Hall  v.  Mister. »  1 
8alk.  84. 

y.  No  attachment  for  a  voluntary  es* 
cape.  The  Gaoler  of  Shrewsbury's 
case.    1  Str,  532. 

8.  Against  a  witness,  subpoenaed, 
without  a  tender  of  expences,  but 
coming  to  the  assizes,  and  refusing 
to  be  sworn,  refused.  Bowles  and 
Johnson,    1  Black.  36. 


ATTAINDER. 

i«  Attainder  of  treason  bj;  commis- 
sion on  28  H.  8.  c.  15.  works  cor- 
ruption of  blood.  The  King  v. 
Morphes.    1  Saik.  85. 

2.  One  attainted  of  treason  in  coun- 
terfeiting the  coin»  on  stat.  8  and  9 
WilL  3.  shall  forfeit  his  lands, 
ihoush  corruption  of  blood  is  saved 
by  that  act.  8ir  Salathiel  LoveWs 
cose,  in  Dom.  Procenmi.   1  Salk.  85. 

p.  An  attainted  person  charged  in  a 
civil  suit  by  leave  of  the  chief  jus- 
tice, not  to  be  discharged  on  motion. 
Rauisaif  and  Macdonald.   ■  1  Black, 

30. 

€»  A  tenant  for  life,  remainder  to  B. 
in  fee ;  A.  is  attainted ;  R*ing  seizes ; 
B,  may  cuter  on  the  King ;  other- 
wise if  an  office  had  found  w9.  seiz- 
ed in  fee.  Lrjnch  v.  Coote.  2  Salk. 
469. 

^.  The  wife  of  a  person  attainted  un- 
der the  act  of  the  22d  October,  1779, 
is  entitled  to  dower  out  of  the  es- 
tate of  her  husband,  which  has  be- 
come forfeited.  Palmer  v.  Horton. 
1  Johns.  Cas.  27. 

6.  Where  a  person  was  convicted 
under  the  act  of  forfeiture  and  at- 
tainder, passed  the  22d  October, 
1779,  of  adherins;  to  the  enemies  of 
the  state,  and  all  his  property,  real 
and  personal,  was  declared  to  be 
forfeited ;  it  was  held  that  he  could 


ATTAINDER 

not,  after  his  return  to  th6  siat 
maintain  an  action  for  rent  whi( 
had  acenied  prior  to  the  28th  Oc 
fcer,  1779  ;  nor  could  he  set  oft* 
rent  against  the  demand  of 
plaintilf  in  the  suit  against 
Sieght  v.  Kane,  2  Johns.  Cas.  2S( 

7.  W  here  a  persoft  m  hose  real  n 
Joshua  Temple  Be  St,  Croix,  w 
convicted  and  attainted  nnder 
act  of  the  22d  October,  1779,  by 
name  of  Joshua  De  St.  Croix,  it 
held  that  the  proceedings  under 
act  were  to  be  governed  by  tJie 
in  cases  of  attainder,  and  not  by 
ordinary  course  of  judicial  procei 
ings ;  that  the  conviction  eontaii 
an  imperfect  or  incomplete  des 
tign  of  the  person,  which  might 
supplied  by  proof;   and  that 
identity  of  the  person  M^as  a  m 
of  fact  to  be  ascertained  by  a 
Jackson,  ex  dem,  St.  Croix  v. 
2  Johns,  Cas.  2^7. 

8.  Aliter,  where  the  description 
the  person  is  false  or  repugnant 
truth.    Ibid, 

9.  By  the  act  of  attainder,  of  the 
October,  1779,  estates  upon  co 
lion,  did  not  become  forfeited  ; 
vest  in   the  people  of  the   s 
Jackson,  ex  dem,  Chratz  t. 
2  Johns,  Rep.  248. 

10.  Where  a  person  had  purch 
land  at  sheriff's  sale,  but  dif] 
pay  the  money,  and  the  deed 
been  delivered  as  an  escroii^  u 
the  money  was  paid,  and  the  _ 
phaser  was,  afterwards,  attaint 
without  having  performed  the 
dition,  it  was  held,  that  the  s 
could  not,  by  paying  the  nioni 
perform  the  condition,  so  as  to 
the  land   in  the  person  attain 
Jackson,  ex  dem.  Oratz  v.  Cat 
2  Johns.  Bep.  248. 

11.  A  person  attainted  under  tlic  a 
is  considered  as  civiliter  martin 
Ibid. 

12.  A  person  who  removed  within  i 
British  lines  during  the  ^meri 
war,  and  died  there  in  June,  i 
was  presented  by  the  grand  jn 
and  indicted  the  5th  May,  1780, 
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tf er  the  aet  of  attainder,  of  the  22d 
OcUAevj  1779,  ht  an  ofTenee  charg- 
ed to  have  beea  eommitted  on  the 
15th  ^vrii^i777;  and  being  eon- 
TietedyjiHi^ent  was  signed  on  the 
14th  «&4^,  iTSSy  and  his  estate  for- 
feited and  sold.  In  an  aetion  of 
ejectmeot,  brought  against  persons, 
deni:uig  title  under  the  sale  by  the 
eommissioners  of  forfeitures,  it  was 
held,  that  the  proceedings  were  re- 
gttiar,  aeeording  to  the  act,  and 
were  not  now  to  be  questioned,  and 
Uiat  the  judgment  was  valid  and  ef- 
fectual. Jackson^  ex  dem*  tViUiama^ 
tnd  others  v,  Stdces  and  Viwnson. 
3  Johns.  Rep,  i5U 

3.  By  the  act  of  attainder  and  con- 
fiscation, of  the  22d  OctcbeVf  ±779, 
a  mere  condition  did  not  become  for- 
feited so  as  to  vest  in  the  people  of 
the  state  the  right  to  perform  it. 
Catlin  v.  Jtuik^^  ex  aem.  Gratx 
and  others^  in  error.    8  Johns.  Rep. 

520. 

i.  Where  a  person  purchased  land 
U  sheriflPs  sale,  in  1774,  and^a  deed 

■uas  delivered  to  a  third  pei^on,  to 
be  delivered  to  the  grantee,  on  pay- 
iient  of  the  purchase-money,  and 
the  purchaser  did  not  pay  the  mo- 
ley,  but^was,  afterwards,  attainted, 

i  tnd  his  estate  confiscated  in  1779, 
it  was  held,  tbat  the  estate  could 

I  not,  ill  178S,  by  paying  the  money, 
perform  the  condition,  or  devest  the 

[  ^itate  which  remained  in  the  origin- 
al debtor  or  his  heirs.    Ibid. 

M.  A  person  whose  estate  was  confis- 
cated during  the  late  war,  under  an 
act  of  the  legislature  of  Connecticid, 

;  for  adherein^  to  the  British  govem- 

\  meat,  cannot  sue  here  to  recover  a 
•debt,  vested  by  that  confiscation  in 
the  state  of  Connecticni,  although 
no  proceedings  were  had  on  the 
part  of  the  state,  to  reduce  the  debt 

I  itto  possession,  before  the  treaty  of 

;  peace.    1  DallaSy  400. 
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I.  Mmission  and  Clerksliip^  Rides 
as  tOj  and  drtijicates. 

II.  His  BiUsj  Taxation  and  pay^ 
ment  of. 

ni.  His  Privileges. 

IV.  Summary   Jurisdiction   of  the 

Court  over. 
y.  His  liabUity  on  undertakings. 
VI.  Other  Points  relative  to. 

I.  Mmission  and  Clerkship j  Rules  alb- 
to,  and  Certificates. 

m 

1.  Attorney  admitted  on  special  cir- 
cumstances. Fletcher^s  case.  2 
Black.  734.  Carter^s  case.  Ibid. 
957. 

2.  Attorney  of  B.  JR.  having  by  mere 
collusion,  and  with  intent  to  secure 
the  business  arising  from  the  pris- 
oners, taken  one  of  the  turnkeys  of 
the  King's  Bench  prison  for  his  ar- 
ticled cterk,  the  articles  were  can- 
celled in  court  Fraxer^s  case.  1 
Burr.  291. 

3.  Attomies'  names  and  places  of  a- 
bode,  or  office  in  town,  to  be  enter- 
ed in  a  book  for  that  purpose  at  the 
master's  officer ;  and  service  of  no- 
tices, &c.  at  the  place  last  entered, 
shall  be  deemed  good.  Jhionymoiis. 
Lfrfft,  307. 

4.  Articled  clerk  performing  all  his 
master's  business,  may  at  leisure 
hours  work  for  wages  with. another 
attorney.  BlunVs  case.  2  Black, 
764. 

6.  Whether  a  man  is  an  attorney  or 
not  must  be  tried  by  record.  Fors- 
ter  V.  Cole.    1  Sir.  77. 

6.  If  an  attorney  has  been  struck  off 
the  roll,  (though  at  his  own  request,) 
and  called  to  the  bar,  the  court  will 
not  permit  him  to  be  put  on  the  roll 
again ;  at  least  not  unless  he  has 
been  disbarred  upon  application  for 
that  purpose  to  the  Inn  of  couK 
where  he  was  called.  Ex^rte 
Cole.  1  Douglas,  114.  The  King 
V.  Greenwood.  1  Black.  222,  the 
sat»e  point. 
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The  court  will  lay  an  attorney  who 
has  been  struck  off  the  roll  at  his 
own  instance,  and  applies  to  be  re- 
stored, under  the  terms  of  taking  no 
advantage  of  his  privilege  in  any 
action  then  pending.  1  Douglas^ 
114,  n. 

(And  see  Agreements  II.  Prac- 
tice X.  Prisoner  I.  Set  Off, 
Witness  II.) 

7.  No  attorney  employed  as  a  writer 
or  clerk  by  any  other  attorney  shall, 
during  such  employment,  take  or 
have  any  clerk  under  articles ;  and 
no  service  to  such  attoniey  shall  be 
deemed  good.  No  person  articled 
to  an  attorney  shall  serve  the  agent 
of  such  attorney  undei^  such  articles 
longer  than  one  y«ar  of  his  clerk- 
ship 'y  and  such  service  beyond  that 
time  shall  not  be  good.  Any  per- 
son applying  to  be  admitted  an  at- 
torney of  B.  jR.  who  has  not  been 
admitted  an  attorney  or  solicitor  of 
any  other  court,  shall  for  oue  full 
term,  previous  to  application  to  be 
admitted,  cause  his  name  and  place 
of  abode,  and  the  name  and  place 
of  abode  of  the  attorney  to  whom 
lie  was  articled,  to  be  affixed,  in  le- 
giiile  characters,  on  the  outside  of 
the  court  of  B,  li,  where  public  no- 
tices are  usually  affixed,  and  in  a 
conspicuous  place  in  the  chambers 
of  each  of  the  judges  of  the  court, 
and  in  the  Ring^s  Bench  Otlice; 
otherwise  he  cannot  be  admitted  an 
attorney.  Re^  Oen.  4  Term  Rep. 
379. 

8.  This  rule  extends  to  services  per- 
formed before  as  well  as  after  Jft- 
chaelmas  term.    4  Term  Rep,  4<92. 

0.  No  person  can  be  admitted  an  at- 
torney, unless  one  full  term  previ- 
ous to  the  term  in  which  he  applies 
to  be  admitted  he  enter  in  a  book 
at  each  of  the  judaje's  chambers  his 
Yiatne  and  place  of  abode,  and  also 
the  name  and  place  of  abode  of  the 
attorney  to  whom  he  has  been  arti- 
cled. Reg;.  Gen.    5  Term  Rep.  368. 

10.  Every  person  admitted  an  attor- 
ney of  C.  P.  (not  being  an  attorney 
of  K.  B.  or  a  solicitor  in  cliancery 
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or  in  the  exchequer)  must,  before 
he  is  sworn,  file  with  the  secondaiy 
his  articles  of  cherkship,  w.th  (he . 
affidavit  of  the  execution  thereoff 
and  of  due  service  under  the  same, 
and  that  the  notices  have  been  giv- 
en required  by  the  rule  31  G.  3.  1 
Bos.  Sf  Full.  80. 

11.  The  Stat.  2  Q.  2.  c  23.  requiring 
(as  a  previous  qualification  to  being 
admitted  as  an  attorney)  that  the 
party  shall  cordinue  in  Vie  service  A 
the  attorney  to  whom  he  was  arti- 
cled for  five  years,  is  not  eompUel 
with  by  the  clerk  serving  part  of  th» 
time  with  another  attoniey  with  his 
master's  consent,  and  the  rest  of  the 
time  with  his   master.      Ex-posk 

,    Uill^  oney  &c.    7  Term  Rep.  4*56. 

12.  A  solicitor  in  chancery  may  p 
tice  in  the,  equity  side  of  the 
chequer  without  being  admitted 
solicitor  in  the  latter  conrt. 
doweroft  v.  Holbrooke.    1  H.  B 
stone^  50. 

13.  The  Stat.  25  O.  3.  c.  80.  whi 
gives  a  penalty  against   attorni 
prosecuting  or  defending,  withoat 
certificate,  a  suit  in  ani/  couH  ho* 
ing  pleasy  where  the  deift  or 
shall  amount  to  40s.  or  more^i^ 
not  extend  to  the  sheriff's  court 
though  an  attorney  prosecute  a 
there  by  virtue  of  a  writ  of  j 
for  more  than  40s.     Cross  v. 
6  Term  Rep.  663. 

14.  A  common  informer  may  reeo 
penalties  against  an  attorney  ibr 
entering  his  certificate  according  ti 
the  provisions  of  37  G.  3.  c.  sa 
26.,  though  no  such  power  is 
pressly  given  to  him  by  that  statute 
ibr  the  23  G.  3.  c.  80.  which  gi 
that  power,  and  the  87  G.  3.  c. 
are  in  'pari  materia.     Davis  v. 
mondson^  (in  error.)    3  Bos.  S^'ftA 
382. 

15.  A  certificate  of  elerkskip  l.y  an  at 
torney  must  state,  that  the  cleric  )i*i 
served  his  clerkship  regularly  inM^ 
office  of  the  attorney.  3  Johns.  12^ 
261.  i 

16.  An  attorney's  certificate  of  clerk* 
ship  that  ^.  B.  had  stadied  in  Ul 


m 


ei4 


ATTORNEY  I.  EL  15^ 

offiee^  at  a  diKrent  plae«  from  that  leave  of  the  courts  will  be  good* 

lA  which  the  attorney  resided,  under  Powell  and  Little.    1  Black.  8. 

his  direction  and  advice,  was  held  11.  If  an  attorney's  bill  has  been  de- 

irreeiikr;  and  that  the  practice  of  .    livered  a  month,  and  not  referred 

having;  £fierent  offices  in  different  for  taxation,  the  defendant,  (in  au 

places  is  improper.  4  Jo^ns.  22. 191.  action  hroneht  upon  it,)  shall  not  ^ 

be  permitted  to  question  the  reason- 

U.  £Es  BUlSj   Taxation  and  Payment  bleness  of  the  items  at  nisi  prius, 

of*  nor  before  the  sheriff;     Williams  v. 

Frith,    1  Douglas^  198*  ^Hooper  v. 

1.  Reference  of  attorney's  bill  to  the  TiU.    tbid.  198. 

master.     Gre^'*s  case.    1  SaUc.  89.  It  is  not  necessary  thai  an  attorney's 

2.  An  attorney^  bill  must  be  deliver^  bill  should  have  been  delivered  a 
ed  on  the  8  Joe.  1.  c.  7.  before  any  month  to  entitle  hitn  to  set  it  off  in 
action  brought.  ,  Clark  v.  Godfrey,  an  actiota  brought  against  him,  it 
1  8lr,  633.  being  sufficient  for  tliat  purpose  if 

3.  Stat  3  Jac.  1.  e.  7«  extends  only  to  it  has  been  delivered  long  enough  to 
attomies  of  the  courts  at  Ffestmin'  have  been  taxed.    Ibid,  199. 

ster.     Berkenhead  v.  Fimshaw,    1  tf  part  of  an  attorney's  bill  is  for  bu-* 

8a0c,  86.  siness  done  in  court,  and  tlta  rest 

i.    Clerk  in  courts  bill  included  in  at-  for  conveyancing  or  parliamentary 

tomey's,  and  taxed  togsther  with  it,  business,  the  master  has  power  to 

ordered  after  attorney's  death,  to  be  tax  the  whole.    J6i(f.  199. 

paid  by  client  to  clerk  in  court,  and  But  not  if  the  whole  is  for  conveyance 

remainder  to  the  attomev's  execu-  ing,  &c.     Ibid,  199. 

trix.      The  King  v.  Smollet,     The  ±2,  The  court  will  refer  an  attorney's 

King  T.  MamiUon,    3  Burr,  1313.  bill  to  be  taxed,  though  all  the  busi- 

9.    An  agent's  bill  cannot  be  taxed.  ness  be  done  at  the  quarter  sessions* 

finan,    ±  WUs,  266,  ix^parte  JVUliams,     ^  Term  Rep, 

%,    Bat  ao  agent's  bill  to  an  attorney  496. 

in  the  country  may  be  taxed  by  the  13.  An  attorney  cannot  maintain  an 

master.     Biaxm  v.  Plant,    1  Z>ou-  action  for  such  a  bill,  unless  he  has 

^Uls^  199.  first  signed  and  delivered  it.    Clarke 

An  action  cannot  be  brought  upon  v<  Bono/van,    0  Term  Rep,  694. 

aa  attorney's  bill  until  a  month  af-  14.  And  as  the  statute  requires  that 

ter  the  delivery.   Anon,   Lq]^,341.  the  bill  should  either  be  delivered 

S.    An  attorney  may  obtain  an  order  to  the  party  personally,  or  ^'  left  at 

to  stop  his  client  from  receiving  mo-  his  dwelling  or  last  place  of  abode :" 

ney  recovered  in  a  suit  in  which  he  leaving  it  at  his  (ounting-house  \% 

was  employed  for  him,  till  his  bill  not  a  good  delivery.    2  Bos,  ^  PulL 

is  paid ;  but  he  must  give  notice  to  843. 

tlie  defendant  not  to  settle.    1  Bou-  iS.  And  it  must  be  left  in  the  custo- 

glas,  338.  dy  of  the  defendant      Brooks  v. 

9.  Unless  such  notice  is  given,  the  Mason.  1  A  Black,  290. 
parties  may  compromise  the  debt  16.  To  maintain  an  action  by  one  at- 
and  costs,  and  the  plaintiff  release  tomey  against  another,  for  business 
the  defendant,  without  the  interven-  done  by  the  plaintiff  for  the  d^end- 
tion  of  the  plaintiff^s  attorney,  who  ant  before  the  defendant  became  an 
in  such  ease  will  have  no  remi^ly  attorney^  it  is  not  necessary  for  the 
for  his  bill  against  the  defendant  plaintiff  to  leave  his  bill  signed,  the 
Welch  V.  Hole,    1  Dou^hs^  238.  stat.  i2  O,  2,  c.  13.  applying  to  the 

10.  Payment  to  the  plaintiff's  late  at-  case  of  both  parties  being  attornjc<« 
tomey,  who  is    cbanged    without  when  the  action  is  brought.    Ftjrd 

2.0  r.  Maxwell    3  JST.  JWoct.  599. 
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17.  If  any  part  of  an  attorney's  bill 
be  for  business  done  in  the  court, 
the  bill  must  be  delivered  a  month 
before  the  action  is  brought,  other- 
wise the  plaintiff  cannot  recover, 
though"^  some  of  the  items  be  for  bu- 
siness not  taxable.  Wirder  v.  Payne. 
6  Term  M^.  64«5.  Hill  v.  Hum' 
phreys.    2  Bos.  Sf  PuIL  343. 

llB.  Semhh  this  rule  would  hold  though 
some  of  the  items  were  wholly  un- 
connected with  the  plaintiff's  profes- 
sional capacity.  2  Bos.  S^  Full.  34d. 

19.  But  if  an  attorney  have  a  demand 
for  taxable  business,  and  also  for 
conveyancing,  and  deliver  no  bill, 
it  seenis  he  might  recover  for  tlie 
conveyancing  only.  2  Bos.  Sf  FulL 
315. 

20.  Charges  for  "  drawing  an  affida- 
vit of  debt,  and  cettingit  sworn,'^ 
are  for  business  done  in  the  courts. 
6  Term  Rep.  645, 

21.  The  statute  2  G,  8.  c.  23.  being 
beneficial  to  the  subject,  ought  to 
receive  a  liberal  construction.  6 
Term  Rep.  646. 

22.  An  attorney  is  not  liable  to  pay 
the  costs  of  taxing  his  bill  under 
the  Stat.  2  G.  2.  c.  23.  s.  23.  where 
the  deduction  of  one  sixth  is  occa- 
sioned, not  by  the  particular  items 
being  taxed,  but  by  a  whole  branch 
of  it  being  disallowed.  White  v. 
Milner.    2  H.  Bhck.  SS7. 

28.  The  court  of  C.  P.  refused  to  stay 
proceedines  in  an  action  on  an  at- 
torney's bill  brought  subsequent  to 
the  order  of  a  judge  of  K.  B.  for  its 
taxation,  but  previous  to  the  taxa- 
tion having  taken  place.  Steven- 
ton  V.  Watson.    1  Bos.  S^  Full.  385. 

24.  On  the  taxation  of  costs,  the  court 
of  C.  P.  held  delivery  of  an  attor- 
ney's bill  to  be  conclusive  evidence 
against  an  increase  of  charge  in  a 
subsequent  bill  on  any  of  the  items 
contained  it :  and  strong  presump- 
tive evidence  against  any  addition- 
al items.  Loveridge  v.  Batham.  1 
Bos.  &:  Full.  49. 

26.  So  when  the  bill  has  been  deliver- 
ed a  proper  time  before  the  action 
brought,  and  never  referred  for  tax- 


ation, the  defendant  cannot  on  Ae 
trial  dispute  the  reasonableness  dC 
the  eharaes.  Mderson  v.  May.  % 
Bos.  S(  FulL  237. 

26.  And  a  copy  of  the  bill  is  eood  ev^ 
idence  witliout  notice  to  produce  the 
original.    2  Bos.  Sf  Ftut.  2B7. 

27.  K  judgment  for  the  plaintiff  on  an 
attorney's  bill  be  affirmed  in  the 
exchequer  chamber,  that  court  will 
not  allow  interest  Walker  %r.  Bay- 
leyiin  error.)    2  Bos.  *  FtdL  319. 

28.  Though  the  court  wiU  not  inter- 
fere on  behalf  of  an  attorney,  and 
prevent  the  plaintiff's  settling  his 
own  cause  without  first  paying  the 
attorney's  bill,  yet  when  the  adverse 
party,  against  whom  a  judgment  has 
been  obtained,  applies  to  get  rid  of 
that  judgment  the  court  will  take 
care  that  the  attorney's  bill  is  sat- 
isfied. Mitckell  V.  Oldfield.  4 
Term  Rep.  123. 

29.  If  the  aefendant's  attorney  pay  to 
the  plaintiff  the  debt  and  costs  re- 
covered after  notice  from  the  plain- 
tiff's attorney  not  to  do  so  till  his 
bill  has  been  first  satisfied,  the  for- 
mer is  liable  to  pay  over  asain  to 
the  latter  tlie  amount  of  his  lien  on 
such  debt  and  costs  of  the  snit 
Read  v.  Dapper.    6  Term  Rep.  361. 

30.  The  lien  of  the  plaintiff's  attor- 
ney on  the  debt  ana  costs  recovered 
in  the  cause  must  be  satisfied  be- 
fore  the  defendant  is  entitled  to  set 
off  the  costs  recovered  by  him  in 
another  cause  against  the  plaintiff^ 
on  a  summary  application  to  the 
court.  Randtdl  v.  Ftdler.  6  Term 
Rep.  456. 

31.  An  attorney  has  a  lien  for  his  bill 
of  costs,  on  money  levied  by  the 
sheriff  under  an  execution  on  a  judg- 
ment recovered  by  his  client,  and  is 
entitled  to  have  it  paid  over  to  him, 
notwithstanding  the  sherifT  has  had 
notice  from  the  party  against  whom 
the  execution  issued  to  retain  the 
money  in  his  hands,  and  that  the 
court  would  be  moved  to  set  aside 
the  judgment  for  irregularity^ ;  and 
notwithstanding  a  docquet  has  been 
struck  against  the  client  becoming 
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&  baakrapt    Qriffin  y.  ByUs.    i 

a  Black.  iSS. 

90r  An  attomej  has  a  lien  upon  a 

sum  awarJed  in  favour  of  his  client, 

as  weli  05  if  recovered  by  judement : 

and  if  after  notice  to  the  delendant 

the  litter  pay  it  over  to  the  plain- 

tiSf  tht  plaintiff's  attorney    may 

eojupel  a  repayment  of  it  to  himself: 

and  he  shaft  not  be  prejudiced  by  a 

collusive  release  from  the  plaintiff 

to  the  defendant.     Onneroay.  Tate. 

1  East^  464^ 

33.  The  plaintiff  having  charged  the 
defendant  in  execution,  died;  the 
defendant's  wife  took  out  adminis- 
tration to  the  plaintiff;  the  court  (of 
K.  B.)  ordered  the  defendant  to  be 
dischajnged  out  of  custody ;  saying, 
that  the  plaintiff's  attorney  had  no 
lien  on  the  judgment  for  his  costs. 
Pifne  V.  Erie.  8  2hnn  Rep.  407. 
(See  tit.  SET-oyF.) 

34.  The  plaintiff  is  entitled  to  set  off 
interlocutory  costs  in  the  same  cause, 
payable  by  him  to  the  defendant,  a- 
gainst  the  debt  and  costs  recovered 
by  him  on  the  final  result  of  the 
cause;  notwithstanding  the  objec- 
tion of  the  defendants  attorney  on 
the  ground  of  his  lien,  which  only 
attaches  on  the  general  result  of  the 
costs,  &e.  of  the  cause.  HowM  v. 
Harding.    8  JStut,  362. 

89.  A  settlement  of  the  costs  by  the 
defendant  in  a  suit,  in  whose  favour 
they  are  awarded,  with  the  plain- 
tiff, is  valid,  if  made  without  notice 
from  the  defendant'^  attorney,  of  a- 
ny  claim  or  lienj  and  without  any 
collusion,  to  deprive  the  attorney  of 
his  costs.  The  claims  wliich  ^n 
attorney  may  have  on  his  client  for 
extra  services,  or  for  counsel  fees, 
make  no  part  of  the  attorney's  lien 
upon  the  taxed  costs,  or  which  the 
coart  will  protect  against  the  in- 
terference of  his  client.  The  people 
V.  Hardenbugfi.    8  Johns.  Bep.  ZZ3. 

III.  His  Privileges. 

L    An  attorney  is  privileged  from 
serving  corporation  offices,  thovgh 


resident  in  the  corporation  town. 
Miyor  of  JSTorwich  and  Berry.  1 
Black.  636. 
2.  He  is  not  to  be  held  to  bail  in  ci« 
vil  cases,  being  always  in  curia. 
Anon.    Loffty  151. 

8.  Nor  to  be  proceeded  against  by 
way  of  attachment  where  he  has 
acted  for  the  best  though  erroneous- 
ly.   Barrin^Um Y.Jennings.    Lofft, 

188. 

4.  Attorney  of  the  King's  Bench  ar- 
rested by  special  original  and  capi- 
as thereon,  out  of  the  same  court,  is 
not  entitled  to  his  discharge  by  ser- 
ving the  sheriff  with  a  writ  of  pri- 
vilege, but  must  plead  it  sub  peae  si- 
gilli.  Crosley  v.  Shaw.  2  Black. 
±086. 

5.  Attomies  not  privileged  from  ser- 
ving in  the  militia,  or  paying  for 
substitute^  in  their  stead.  6errard^s 
case.    2  Black.  1123. 

6.  When  privilege  of  an  attorney  is 
plead  with  a  writ,  his  being  an  at- 
torney cannot  be  denied ;  otherwise 
if  without  DUlon  v.  Harpur.  2 
L.  Baymond^  898.  2  Salk.  5^3.  i 
8(dk.  328. 

Two  negatives  in  a  plea  pleaded  in 
Latin  must  amount  to  an  affirma- 
tive.   Ibid. 

7.  For  a  joint  cause  of  action  against 
an  attorney  with  another  man,  both 
must  be  arrested.  Branthwait  v. 
Blackerby  and  anotfier.    2  SaUc.  544. 

Q.  The  jurisdiction  of  the  county 
eovart  ot  Middlesex  does  not  extend 
to  attomies.  Wiltshire  v.  lioyd. 
1  Douglas,  381. 

9.  And  a  defendant  who  resides  with- 
in the  jurisdiction  of  that  court  is 
not  entitled  to  the  benefit  of  the 
statute  of  28  Q.  2.  c.  88.  if  the 
plaintiff  is  an  attorney.  Hussey  v. 
Jordan.    1  BougUtSy  382. 

But  the  jurisdiction  of  the  court  fsi 
conscience  for  Westminster  does  ex- 
tend to  attomies.    1  Doughs^  361. 

10.  An  attorney  cannot  be  bail.  Haw" 
kins  V.  MagnaU,    2  Douglas^  460. 

11.  Nor  the  clerk  to  the  defendant's 
attorney.  Boulogne  v.  Vaiitrin.  2 
Douglas^  4G' 
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i2.  But,  in  a  criminal  case,  the  attor- 
ney for  the  defendant  may  be  his 
bail.  JHexY.Bmces.  2Doiigbs^467. 

Xn  attorney  cannot  be  lessee  in  an  e- 
jectment.     Ibid,  466. 

i3.  And  is  not  compellable  to  serve 
as  constable.  Eea^  v.  EmUledge.  2 
•  Douglas,  538. 

14.  Where  an  attorney  is  defendant, 
he  may  change  the  venue  into  Md- 
dlesex.  fVigley  v.  Morgan^  oney  Sfc. 
2  Str.  1049.    tied  Qr. 

Not  when  another  defendant  joined 
with  him.  Townsend  v.  Duppa.  1 
Str.  610. 

15.  An  attorney  at  law  has  privilege 
to  keep  the  venue  in  Middlesex^  but 
not,  when  defendant,  to  change  it 
thither.  Tope  v.  Redfeame^  4 
Burr.  2027. 

16.  A  qui  tarn  action  is  the  King's 
suit;  and  an  attorney  defendant 
shall  not  have  his  privilege  therein. 
fCirkfiam  v.  Whaley.  1  L.  Raym. 
27.    1  Salk.  30.     Contra.  ^. 

17.  A  philazer  of  K.  B.  was  arrested 
per  brevey  but  dischai^d  on  com- 
mon bail ;  for  he  ought  to  be  sued 
by  bill  as  praesens  in  curia.  Brown^s 
case.    2  Salk.  544. 

18.  Attorney  present  at  putting  in  an 
answer  cannot  be  obliged  to  swear. 
The  Kitig  v.  FFatkinson.  2  Str.  1 122. 

10.  An  attorney  must  be  sued  b^  bill, 
though  the  plaintiff  be  also  an  at- 
torney. Ratcliffe^  one,  Sfc.  v.  Bes- 
ley.    2  Str.  1141. 

20.  An  attorney  may  be  sued  in  the 
common  pleas  for  any  sum  under 
forty  shillings,  and  cannot  waive 
his  privilege.  Gardner  v.  Jessop, 
an  attorney.    2  Wih.  42. 

21.  An  attorney  of  the  C.  P.  arrested 
by  a  latitat,  must  plead  his  writ  of 
privilege ;  he  cannot  be  discharged 
on  motion.  Snee  v.  Humphreys.  1 
Wils.  306.  Lane  v.  Saltwarsh.  2 
Salk.  544.  Mayor  of  Basingstoke  v. 
Bonner.  2  Str.  864.  2  L.  Raym. 
iBfff. 

22.  An  attorney  in  London  cannot  be 
summoned  on  the  militia,  where  it 
is  a  personal  Qerviee.  It  is  a  per- 
gonal senke,  though  it  may  be  ex- 


ecuted by  deputy.  Tlu  case  of  Jm-^ 
athan  Evindon,  an  attorney.  2  8tr. 
1143. 

23.  Attorney  sued  in  a  foreign  court, 
and  lying  by  for  a  long  time,  waives 
his  privilege.  Hem  and  Hbuard. 
1  Biack.  231. 

24.  On  attachment  of  privilege  saed, 
praecipe  must  be  left  with  tlie  Pro- 
thonotary.  Frogatt  v.  Ihpscot.  2 
Black.  019. 

25.  Reinittit  damna  may  be  by  attor- 
ney ;  retraxit  must  be  in  jjropria 
persona.  Lamb  v.  WiUiams.  1 
Salk.  80. 

26.  An  attorney's  clerk  in  open  court 
for  mal- practice  fully  answered  by 
his  ailkiavit,  cannot  be  examined 
ore  tenus  upon  oath.  Tyson  v.  Irwi- 
manger.    1  Wils.  30. 

Sfj^.  Attorney  arrested  by  a  latitat. 
Motion  of  course  to  dispharse  him 
on  filing  common  bail.  WTieeleri 
case.    1  WUs.  298.  " 

28..  An  attorney  of  the  common  pleas 
who  is  actually  in  custody  of  the 
marshall  of  the  King's  Bench  shaU 
never  be  suffered  to  plead  his  pri- 
vilege. Windmill  v.  CittHvg.  i 
Sir.  191. 

29.  An  attorney  having  sued  by  hisal- 
tachment  of  privilege,  was  nonsuit- 
ed, and  taken  upon  a  ca.  sa*  return- 
able on  a  general  return,  and  heM 
well  enough.  Bail  excepted  to,  and 
not  justifying,  are  as  no  bail,  and^ 
cannot  render  defendant  to  the  Fleet 
Ferrot^  an  attorney ,  v.  Hele.  s  Wils* 
58. 

30.'  An  attorney  can  only  sue  by  writ 
of  privilege  when  he  sues  alone.  If 
lie  sues  by  w  idt  of  privilege  wbere  . 
he  ought  not,  any  judgment  he  maj 
obtain  will  be  erroneous :  but  ht 
shall  not  be  reversed  unless  the  writ 
of  privilege  is  brought  before  the 
court  by  certiorari ;  for  the  recital 
in  the  introductory  part  of  the  de- 
claration, that  tlie  defendant  was 
attached  "  by  writ  of  privilege,^ 
does  not  furnish  sufficient  proof  that 
the  suit  was  commenced  by  m  rit  of 
privilege.  Drew  and  Jane  Ms  tcifi 
V.  Rose.  2  L.  Raym.  1398.  andlH 
book  there  cited. 
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SI.  An  aiiornej  eannot  be  sued  by  o- 
nginal.      Comerfard  v.  Frice,     1 
Ikmglag^  8i2. 
But  if  he  is,  he  is  not  entitled  to  be 
disehAn^  on  serving  the  sheriflT 
with  a  writ  of  privilege,  but  must 
piead  his  privilege  in  abatement. 
IHd.  314. 
3$,  An  allegation  that  a  man  at  the 
time  of  the  eommeneement  of  an  ae- 
'  Hon  fieit  and  abhuc  est  an  attorney, 
does  not  import  that  he  was  an  at- 
torney when  the  action  was  eom*- 
menced.    The  Mayor,  Jildermenj  and 
Bur&sses  of  Basingstoke  v.  Vaugh- 
an  Bonner.     2  L.  Maym,  1067.     2 
8tr.  864. 

33.  An  attorney  may  plead  that  he  is 
an  attorney.  An  attorney  need  not 
refer  to  the  record  when  he  pleads 
that  he  is  an  attorney.  Scawen  v. 
Garrett.  2L.Eiiy^n.iS72.  dSalk. 
540. 

34.  Where  an  attorney  of  one  eourt 
sues  an  attorney  of  another,  the  pri- 
vilege of  that  eourt  wliich  is  pos- 
sessed of  the  cause  shall  be  prefer- 
red. Banser  v.  Berrynum.  2  Black. 
i32ff.  1  Mack.  19,  same  point. 
Shorter  and  PackJmrst,  K.  B. 

35.  The  statute  12  G.  2.  e.  13.  whieh 
prohibits  attomies  in  prison  aeting 
as  attornies,  only  extends  to  attor- 
nies  for  plaintiffs.  Longmore  v. 
Rogers.     TViUes,  238. 

36.  The  privileges  of  an  attorney  on- 
ly continue  while  he  is  a  praotising 
attorney,  and  while  has  the  certifi- 
cate reifuired  by  25  G.  3.  c.  80. 
Brooke  v.  Bryant.    7  Term  Rep.  25. 

37.  And  therefore  it  was  ruled  that  an 
attorney  who  had  not  practised  for 
several  years,  might  be  arrested, 
though  after  the  suing  out  of  the 
writ,  and  before  the  arrest,  he  re- 
commenced his  practice  and  took 
out  his  certificate.  7  Term  Rep.  25. 
Vformnn  v.  Bryant,  8.  P.  7  Tenn 
Rep.  26. 

i8.  The  court  of  C.  P.  held  that  an 
attorney  should  ndt  be  allowed  his 
privilege  unless  he  shew  that  he  has 
practised  within  a  year  previous  to 
his  arrest.  Dyson  v.  Birch.  1  Bos. 
!§•  Pull.  4. 


39.  If  an  attorney  sue  as  a  common 
person  the  court  of  C.  P.  will  give 
the  defendant  leave  to  plead  that 
the  cause  of  action  arose  with- 
in the  jurisdiction  of  the  eourt  of 
requests  together  with  other  mat- 
ters. TagQ  V.  Mddan.  1  Bos.  Sf" 
PnU.  629. 

40.  So  in  such  case  if  a  sum  under  40$. 
be  recovered,  and  the  defendant  re- 
side in  Middlesex,  tliey  will  allow 
him  to  enter  a  su^estion  under  the 
23  G.  3.  c.  33.  s.  19.  (the  Middlesex 
county  court  act.)  Parker  v.  Vaugh" 
an.    2  Bos.  ^'  Pull.  29. 

41.  An  attorney  shall  not  have  his 
privilege  in  a  proceeding  on  the 
custom  of  foreign  attachment  inX.07i- 
don.  Ridge  v.  llardcastle.  8  Term 
Rep.  417. 

42.  A  bill  may  be  filed  against  an  at- 
torney in  the  vacation.  Waghome 
v.  Fietd.    5  Term  Rep.  173. 

43.  And  the  day  of  filing  it  may  be 
inserted  in  the  memorandum.  JJods- 
worth  V.  Bau'en.    5  2^erm  Rep.  325. 

44.  An  attorney  when  plairdijf  may 
lay  the  venue  in  Middlesex s  but 
when  defendant,  he  has  no  privilege 
to  change  the  venue  to  Middlesex. 
Yeardley  v.  Roe.    3  Term  Rep.  673. 

45.  An  attorney  plaintiff  cannot  sue 
an  attorney  defendant  bv  attach- 
ment of  privilege  and  hold  him  to 
bail ;  if  he  do,  the  defendant  may 
plead  his  privilege  in  abatement, 
or  the  court  will  discharge  him  out 
of  custody  and  stay  the  proceedings, 
without  costs.  Barber  v.  Palmer. 
6  Term  Rep.  524.  JVichols  v.  Earle, 
8  Term  Rep.  395. 

46.  An  attorney  plaintiff  may  sue  by 
common  process,  and  indorse  his 
own  nanie  on  the  (!opy  as  the  attor- 
ney, and  may  afterwards  declare  by 
another  attorney.  Jackson  v.  Bar- 
nard.   7  Term  Rep.  35. 

47.  An  attorney  when  in  prison  may 
sue  by  attacl^nent  of  privilege  for 
a  debt  of  his  own  notwithstanding 
the  statute  12  G.  2.  c.  13.  s.  9.  Kttye, 
one,  Sfc.  v.  Denew.  7  lerm  Rep. 
671. 

48.  When  an  attorney  sues  by  attach- 
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ment  of  privilege,  his  name  need 
not  be  in^Jorsed  on  the  writ;  for 
statute  2  G.  2,  c.  :23.  s.  22,  which 
requires  the  name  of  the  p]aintiff*s 
attorney  to  be  indorsed  on  the  writ^ 
only  extends  to  cases  where  the  at- 
torney sues  for  another  person. 
Fields,  one,  S^c.  v.  Lewen.  4  Term 
Rep.  375. 

49.  An  attorney  (defendant)  is  only 
entitled  to  foar  days  notice  to  plead, 
though  he  reside  more  than  20  mile» 
distance  from  London.  J^Iann  v. 
Fletcher.    5  Term  Rep,  369. 

50.  In  an  action  by  an  attorney  for 
words  spoken  of  him  in  his  profes- 
sion, he  need  not  prove  that  he  is 
an  attorney  by  his  admission,  or  by 
a  copy  of  the  roll  of  attornies ;  proof 
that  lie  acted  as  such  is  sufficient. 
Berrynfpn,  one,  Sfc.  v.  Wise.  4 
Term  Rep.  866. 

51.  An  attorney  of  B.  R.  in  pleading 
|iis  privilege  against  b^ins  sued  by 
or^pinal,  improperly  stated  the  cus- 
tom of  this  court  to  be,  not  to  com- 
pel its  attornies  to  answer  an  orig- 
inal writ,tmless  first  forejudged  from 
tlmr  office,  S^c.  (which  is  die  custom 
in  C.  B.,  but  not  in  this  court)  but 
helcl  that  enough  appearing  to  sus- 
tain the  plea,  the  custom  which  had 
iio  foundation  here  (of  which  the 
court  would  take  notice)  might  be 
rejected  as  surplusage.  Shkes  t% 
Mason.    9  East,  424. 

B2.  Attornies,  plaintiffs,  are  not  with- 
in the  London  court  of  conscience 
act  39  and  40  O.  3  c.  104,  compel- 
lable to  sue  there  for  a  debt  under 
51.  at  the  peril  of  costs.  Board  v. 
Parker.    7  East,  47. 

B2.  And  this,  though  the  defendant 
were  also  an  attorney.    7  East,  50. 

54.  An  attorney  of  this  court,  who 
had  ceased  to  practice  for  a  year, 
and  had  entered  the  army  oi^  the 
United  States,  was  held  to  have  lost 
his  privilege.  Brooks  v.  Patterson. 
2  Johnson^s  Cases,  ±02. 

95,  An  attorney  is  not  bound  to  pro- 
ceed in  a  suit,  unless  his  client  pays 
his  costs ;  nor  will  the  court  compel 
him  to  proceed,  until  his  costs  are 


paid  or  secured.    Castro  and  wife 
v.  Bennett.    2  Johnson's  Bep,  296. 

lY .  Summary  Jjtrisdiciion  of  the  court 

over. 

1.  If  an  attorney  of  this  court  doth 
any  wrong  guatenns  an  attorney  in 

..  an  inferior  court,  this  court  will  o- 
hlige  him  to  answer  the  complaint 
Emns  v.  P.  an  attorney  of  the  C*  P* 

2  WUs.  382. 

2.  The  court  will  not,  upon  motion, 
oompel  an  attorney ,t  >vho  has  made 
a  mistake,  (however  fata!,)  to  in- 
demnify his  client  Barker  v.  Bvi- 
ler.    2  Black.  780. 

8.  Rule  on  an  attorney,  late  deputy 
steward  of  a  manor,  to  deliver  up 
the  court  books  to  the  principal 
steward.  MarshaWs  cose.  2  Black. 
912. 

4.  An  attorney  admitted  fraudulent- 
ly struck  off  the  roll,  and  an  attach- 
ment against  the  master.  HUl  and 
Harffrave^s  case.    2  Blackstane,  991. 

5.  Attorney,  struck  off  the  roll,  mav 
be  re-aduiitted.  K.  and  Greenwood. 
1  BlacksUme,  222.  i  Douglas^ 
114. 

6.  The  court  vnll  not  suffer  an  attor- 
ney to  declare  that  his  client  told 
him  before  action  brought,  he  should 
waive  it,  thereby  defeating  the  cli- 
ent of  his  remedy.  Goodlight  v. 
Bridge.    Lofft,  37. 

7.  Attorney  ordered  to  pay  the  costs 
where  no  plaintiff  to  be  found. 
Oynn  v.  Kirhy.    1  8tr.  402. 

8.  Attorney  ordered  by  rule  to  deliv- 
er MTitingSk  Strang  v.  Howe.-  i 
Sir.  621. 

D.  Motion  was  made  to  compel  an 
attorney  to  appear  for  jr.  S.  and 
the  court  held  he  was  not  eoinpella- 
ble  to  appear  for  any  one,  unless 
he  takes  his  fee,  or  backs  the  war- 
rant, then  tliey  will  compel  him. 
dnonymons.    1  Salk.  87. 

10.  Where  writings  come  into  an  at- 
torney's hands  in  the  way  of  his  bu- 
siness as  an  attorney,  the  court  np- 
on  motion  will  make  a  rule  upon 
him  to  deliver  them  back  to  the 
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wrtj ;   but  wkere  they  eome  into 
flis  hands  in  any  other  manner/  or 
on  any  ofJier  account,  the   party 
must  resort  to  his  action.    Ooring 
\.  Bishop,    t  Balk.  S7. 
±U  Upoo  aparol  promise  to  sare  bail 
hann/esS)  the  court  will  not  inter- 
fere in  a  summary  way,  and  when 
an  affidavit  has  been  read  and  filed 
it  cannot  be  taken  off  the  file.  BeiUe 
y.  Lar^slc^  and  Hs  BaiL     2  WUs. 
3ri. 
1&  Attorney  and  two  bail  ordered  to 
the  pillory  for  putting  in  feigned 
names  to  bail  piece.    Anonymous, 
1  Strange^  884<. 
13.   Attorney  sworn  of  a  particular 
court  may  be  under  the  controul  of 
the   Common     Pleas    or     King's 
Bench,  in  matters  not  directly  in 
liis  business  as  an  attorney,  because 
he  gains  credit  as  an  officer  of  the 
court,  and  may  be  called  on  to  rec- 
tify misconduct  committed  by  him 
under  that  credit.    Farker  v.  Mar- 
^lai.    Lqffty  271. 
lif.  An  attorney  cannot  be  compelled 
to  swear  his  plea,  unless  where  it 
is  a  foreign  plea  ;    but  if  he  put  in 
a  false  or  frivolous  plea  in  deceit 
of  the    court,    he  may  be    fined. 
Pierce  T.Blake.    1  8aUc.  5t5. 
19.    An  attorney  fined  bOOl.  and  im* 
prisoned  for  taking  200l.  of  one 
«harged  with  foi^ry,  to  let  him 
out  of  eustodv  of  a  tipstaff.     The 
King  r.  Vau^an.    1  ^iZson,  22. 
15.  A  party  eaimot  change  his  attor- 
ney without  the  leave  of  the  court. 
Micj^ierson  r.  Sorison.   1  DouglaSf 
217. 
t7.  The   court  nnder  circumstances 
will  entertain  a  summary  jurisdic- 
tion over  an  attorney  of  the  court 
in  obliging  him  to  deliver  up  deeds, 
&e.  on     satisfaction    of  his    lien, 
though  they  came  into  his  hands  as 
stewiard  of  a  court,  and  receiver  of 
rents.    Bughes  y.  Mtyre.     8  Ttrm 
Hep.  ifTS* 
18.  But  if  it  appear  that  a  third  per- 
son is  interested  in  the  deeds,  the 
eoort  will  take  a  security  from  the 
person  to  whom  they  are  delivered 


to  produce  them  on  demand  for  the 
inspection  of  such  third  person*  3 
Term  Reports^  275. 

19.  After  verdict  the  court  of  C.  P.  re- 
fused to  compel  an  attorney  to  dis- 
cover his  client's  place  of  abode. 
Hooper  v.  Harcourt.  l  H.  Black. 
534. 

20.  An  attorney  is  bound  to  disclose, 
when  called  as  a  wituess  by  the  ad- 
verse party,  the  contents  of  a  notice 
which  he  received,  to  produce  a  pa- 
per in  the  hands  of  his  client ;  the 
privilege  of  the  client  only  extend- 
ing to  exclude  the  disclosure  of  any 
fact  communicated  confidentially 
to  the  witness  in  the  character  of 
his  attorney.  Spenceley^  qui  tarn,  v. 
Schulenburgh.    7  East,  357. 

21.  The  court  will  not  compel  an  at- 
torney, upon  a  summary  applica- 
tion, to  deliver  up,  on  payment  of 
his  demand,  a  lease  put  into  his 
hands  for  the  purpose  of  making 
an  assignment  of  it ;  there  being  no 
oause  in  court,  nor  any  criminal 
conduct  imputed  to  him  in  respect 
of  it.  In  the  tnatter  of  8.  Lawe,  8 
East,  237. 

y.  His  liability  on  Undertakings. 

ft 

1.  Where  an  attorney  undertakes  t» 
appear,  the  court  will  oblige  him 
to  do  it  in  all  events  ;  but  the  un- 
dertaking must  be  si^ed.  Lory- 
ifier  V.  Hollister.    2  Strange,  693. 

2.  An  undertaking  by  an  attorney  is 
revocable  before  signature,  and  an 
attorney  who  had  written  but  refus- 
al to  sign  one  was  held  not  liable. 
•^non.    Lojfft,  192. 

3.  The  course  of  this  court  is,  where 
an  attorney  takes  upon  him  to  -ap- 
pear, the  court  looks  no  farther, 
but  proceeds  as  if  the  attorney  had 
sufficient  authority,  and  leaves  the 
party  to  his  action  against  him.  A- 
nonymom,    l  Salk.  86. 

4.  He  cannot  discharge  a  debtor  giv- 
ing a  receipt  acknowledging  satis- 
faction, and  then  come  upon  his 
client,  insisting  he  has  received  on- 
ly part,  nor  set  up  this  as  a  defence 
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to  an  aeiioik     JSmnipnous.    Lafftj 

320. 

B.  Attorney  justified  in  returning  ti- 
tle deeds  to  his  own  client,  although 
they  belong  to  another  person.  J9m- 
lin*s  Case.    1  Strange^  547. 

6.  An  attorney  shall  not  be  called  to 
answer  the  matters  of  an  affidavit, 
where  tlie  charge  imports  a  mistake 
and  not  a  crime.  Anonymous.  Ijyfft^ 
618. 

7.  Neglecting  to  charge  defendant 
in  custody  in  due  time,  subjects  an 
attorney  to  an  action.  Pi&  v,  Yal- 
den.    4  Burr.  2060. 

8.  Attorney's  consent  binds  the  cli- 
ent, though  contrary  to  his  express 
orders.  Latuch  v.  Padierante.  1 
8alk.  86. 

9.  Notice  of  action  (required  by  a  pe- 
nal statute)  is  not  a  commencement 
of  the  snit,  so  as  to  subject  the 
plaintiff  or  his  agent  to  attachment 
for  misbehaviour,  previous  to  the 
suing  out  the  writ  Gordon  v.  Pow- 
is.    2  Blackstone,  781. 

10.  Service  on  an  attorney's  agent 
considered  as  service  on  himself. 
^non.    Lofft^  24*7. 

11.  If  an  attorney  be  convicted  of  fel- 
ony, the  court  will  strike  him  off 
the  roll,  though  he  has  been  burnt 
in  the  hand,  and  suffered  imprison- 
ment .pursuant  to  his  sentence,  be- 
cause lie  is  aA  unfit  person  to  prac- 
tice as  an  attorney.  Ex-parte 
BrounsaU.    Cowper^  829. 

12.  The  undertaking,  of  the  defend- 
ant's attorney,  in  order  to  procure 
his  dischai^,  to  put  in  bail  or  pay 
the  debt,  is  not  within  stat.  23  H.  6, 
e.  9 ;  which  avoids  all  undertakings 
made  for  a  prisoner's  discharge,  ex- 
cept bond  taken  by  the  sheriff  for 
the  prisoner'^  appearance,  &c.  be- 
cause it  is  given  to  the  plaintiff'  in 
the  action,  and  not  to  the  sheriff! 
Rogers  v.  Beeves,    i  Term  Reports^ 

418. 

13.  On  the  defendant's  arrest  his  at- 
torney procured  his  enlargement  by 
undertaking  to  give  a  bau-bond  to 
the  sheriff  indue  time;  which  he 
afterwards  neglected  to  do,  and  the 


plaintiff  recovered  against  the  sheriff 
for  tl^e  escape:  held,  that  such  under- 
taking being  contrary  to  the  statute 
23  H.  6,  c.  9,  the  court  wonld  not 
proceed  summarily  against  the  attor- 
ney to  make  him  pay  the  debt  and 
costs  for  his  breach  of  faith.  Sedge^ 
worth  V.  Bpicer.    4  Eastj  568. 

(And  see  Ftdler  v.  PresL      7  Term 
Bep.  109,  Sheriff!) 

14.  If  d.  be  indebted  to  B.  and  pay 
such  debt  to  the  attorney  of  a  per- 
son suing  w9.  in  A's  yrame,  but  with* 
out  his  authority,  A.  is  notwith- 
standing obliged  to  pay  B.  again  ; 
tMd  •A.^s  remedy  is  i^ainst  the  at- 
tomev  who  trusted  to  the  counter- 
feiteci  warrant  of  attorney  from  B. 
although  he  conceived  that  he  was 
actins  under  the  real  authority  of 
B.    nobson  v.  Eaton.    1  TsrmBep^ 

62. 

±5.  Where  one  conveys  land  as  the 
attorney  of  another,  he  must  do  it 
in  the  name  of  his  principal,  and  a,s 
his  act,  and  not  in  his  own  name  or 
as  his  own  act  Fowler  v.  Shearer^ 
7  Mass.  14. 

16.  Where  an  attorney  gave  a  receipt 
for  a  promissory  note  without  er- 
pressins  the  purpose  for  which  he 
received  it,  it  was  held,  that  the 
presumption  was,  that  he  received, 
it  to  be  collected,  and  this  presump* 
tion,  confirmed  by  other  circum- 
stances, was  sufiieient  evidence  to 
support  an  action  against  him  by 
the  payee  of  tbe  note,  for  neslect 
in  not  suing  the  maker.  Smeaesv, 
Elmendorf.    3  Johns.  Rep.  185. 

17.  Where  an  agreement,  under  seal , 
was  made  betwjeen  w9.  and  B.  (as 
attornies  of  C.)  and  2>.,  and  A.  anii 
B.  brought  an  action  in  their  own 
names  against  D.  for  a  breach  o€ 
covenant,  it  was  held,  that  an  asree* 
ment  purporting  to  be  made  by  a 
person  as  attorney  for  another  was 
void ;  and  that  if  it  was  to  be  con- 
sidered as  an  agreement  with  C^ 
the  principal,  then  the  action  should 
have  been  in  his  name,  so  that,  in 
either  way,  A.  and  B.  could  not  re- 
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«o?er.     Bcggrt  and  another  v.  De 
Bussy.    6  Mns.  Rep.  94. 
is.  Aa  appearanee  by  an  attorney  qf 
the  coitr^  willioat  a  ^varrant,    is 
good,  as  to  the  court ;    but  the  de- 
fendftot  has  his  action  against  the 
aUoraej.      Denton    and   others  r. 
Mjfe*.    S  Johns.  Rep.  29^1* 
JUUr,  if  there  be  any  fraud  or  eolla- 
sioo  between  the  attorney  of  the 
plaintiff  and  the  attorney  for  the 
defendant    lb. 
Or  if  the  attorney  for  the  defendant 
be  not  responsible,  or  not  perfectly 
competent    to    answer  to  his  as- 
sumed client,  the  court  will  relieve 
against  the  judgment.    lb. 

19.  And  the  court,  in  order  to  protect 
the  plaintiff  from  suffering  by  the 
act  of  the  attorney,  and,  at 
the  same  time,  to  save  th^  de- 
fendant from  injury,  will  let  the 
judgment  stand,  but  stay  ail  proceed- 
ings, and  let  the  defendant  in  to 
plead,  if  he  has  a  defence.  Denton 
and  others  v.  ^Nbyes.  6  Johns.  Rep. 
296. 

20.  Where  in  a  suit  ao;aiost  an  attor- 
ney of  this  court,  tne  plaintiff  re- 
coyered  less  than  23  doll  are,  it  was 
held,  that  the  defendant  was  not 
liable  for  costs  ;  since  by  the  act 
(28  se83.  c.  93  s.  6.)  attomies  may 
be  sued  before  justices  of  the  peace, 
in  the  same  manner  as  other  per- 
sons, except  during  the  sittine  of 
tlie  court  MouUon  v.  Mubbarai  6 
Johns.  Rep.  332. 

21.  .4.  having  purchased  a  lot  of  land 
of  B.  the  title  of  which  was  doubt- 
ful, released  and  reconveyed  to  B. 
his  right  and  title  to  the  lot ;  and  at 
the  request  of  B.  consented  that  B. 
might  use  the  name  of  •^.  in  an  ac- 
tion of  ejectment  to  recover  the 
land,  but  •^.  was  not  te  be  at  any 
farther  expence,  or  have  any  thing 
to  do  with  the  suits  or  costs  in  ques- 
lion,  except  as  to  the  using  his 
name,  if  necesi^aiy.  B.  employed 
C,  an  attoniey,  to  bring  the  action 
of  ejectment  and  told  C  that  Jl.  had 
consented  to  let  his  name  be  used, 
and  C.  accordingly  used  the  name  of 

2i 


A.  as  one  of  the  lessors.  .  The  plain- 
tiff  in  the  suits  was  non-suited  ;  in, 
(consequence  of  which,  A.^  as  one  of 
the  lessors,  was  obliged  to  pay  the 
frosts.  A.  brought  an  action  on  the 
case  against  C  the  attorney,  for  us- 
ing his  name  without  his  consent, 
so  as  to  subject  him  to  the  payment 
of  costs,  &c. ;  it  was  held,  that  the 
authority  eiven  by  A.  to  B.  being 
conditional  and  limited,  C.  followed 
the  directions  of  B.  at  his  peril,  and 
had  no  right  to  use  the  name  of  A\ 
so  as  to  subject  him  to  any  costs  or 
expences ;  and  that  A.  was  entitled 
to  recover  of  C.  the  anloiint  of  the 
costs  which  he  had  been  compelled 
to  pay.  Bradt  v.  fFalton  and  Van^ 
fiorne.    8  Johns.  29S. 

22.  Where  a  writ  of  error  is  brought 
to  this  court,  on  a  judgment  obtain- 
ed in  a  court  of  common  pleas,  and 
ihe  judgment  below  is  affirmed  ;  the 
attorney  of  the  plaintiff  in  error  is 
iiot  bound  to  pay  the  costs  in  error, 
on  the  ground,  that  before  the  judg- 
Qient  .was  obtained  in  the  court  be- 
low, the^plaintiff  had  removed  out 
of  the  state,  and  his  attorney  had 
not  filed  any  security  for  costs, 
irhe  bringing  of  a  writ  of  error  ig 
not  the  commencement  of  such  a 
suit  as  would  render  the  attorney 
re^onsible  for  the  costs  ;  nor  does 
the  case  come  within  the  meaning 
of  the  i4th  rule  of  January  term, 
1799,  as  to  filing  security  for  costs. 
Frary  v.  Dakin.  8  Johns.  Rep. 
333. 

2B.  Whenever  an  attomev  disobeys 
the  la>vful  instructions  of  his  client, 
and  a  loss  ensnes,  the  attorney  is 
responsible  for  such  loss.  Gi&ert 
r.JFiiliams.    ^J^Iass.5i. 

VI.  OtJier  Pcinis  relative  to. 

■  *  ■  *  ' 

1.  It  is.improper  for  an  attorney  to  apr 
pear  and  act  for  a  party  in  a  suit, 
as.  an  agent,  and  not  as  attorney. 
Heyer  v.  Deiming.  1  Johns.  Ca^> 
103. 

2.  A  partnership  may  exist  between' 
a  couabcUor  at  law  and  an  attorney* 
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in  their  professional  business ;  but 
the  attorney  must  have  the  sole  and 
entire  superintcndanee  of  the  attor- 
ney's business,  for  which  he  is  res- 
ponsible ;  and  no  person,  on  the 
ground  of  such  copartnei-ship,  can 
take  any  part  in  the  conduct  of  a 
suit,  whose  office  is  at  a  different 
place  from  that  of  the  attorney.  In 
the  matter  of  John  Woodward,  4i 
Johns.  Rep.  289. 

3.  Where  an  attorney  undertakes  to 
appear  for  a  party  in  a  cause,  the 
court  will  look  no  further  as  to  liis 
authority.  Jackson  ex  dem.  Smith 
and  another^  v.  Stewart.  6  Johns. 
Rep.  34^. 

4.  Whether  the  attorney  for  the 
plaintiff  on  record,  has  power  to  dis- 
charge the  defendant  from  custody  on 
execution,  or  to  acknowledge  satis- 
faction, without  payment  of  the 
debt,  duhitatur.'  Crary  and  Mor- 
gan T.  Turner.    6  Johns.  Rep.  51. 

5.  Where  an  attorney,  different  from 
the  attoniey  on  record  in  the  origin- 
al suit,  issues  a  scire  facias  to  revive 
tlie  judgment,  there  is  no  need  for 
leave  of  the  court  to  change  the  at- 
torney ;  a.  scire  facias  being  consid- 
ered a  new  action,  and  requiring  a 
new  warrant  of  attorney.  Gonni- 
gal  V.  Smith.    6  Johns.  Rep.  106. 

6.  An  attorney  of  this  court  appear- 
ed for  a  defendant  against  whom  a 
writ  had  issued,  but  was  not  served, 
and,  without  his  authority,  confessed 
judgment,  which  was  entered  up  in 
vacation;  it  was  held,  that  the 
judgment  w^as  regular.  Denton  and 
others   v.  J^oyes.      6  Johns.   Rep. 

296. 

7.  Wliere  an  attorney  of  this  court  is 
sued,  and  a  judgment  is  recovered 
against  him  for  a  sum  exceeding 
twentv-iive  dollars,  but  less  than  fiif- 
ty  dollars,  the  plaintiff  is  entitled  to 
full  costs.  Walsh  v.  Sackrider.  7 
Johns.  Rep.  6Z7. 

8.  In  a  suit  against  an  attorney  of 
tliis  court,  the  bUl  is  in  the  nature 
of  process,  and  must  be  served  upon 
him  personally,  or  some  other  ser- 
vice wliieh  the  court,  under  eircnm- 
stances,  may  consider  equivalents 


Service  on  the  agent  of  the  attorney 
is  not  sufficient.  Backus  v.  Rogers. 
8  Johns.  Rep.  346. 

9.  The  plaintiff's  attorney,  from  his 
general  character  as  attoniey,  has 
no  authority  to  discharge  the  de- 
fendant from  execntion  on  a  ca.  so., 
until  the  money  is  pidd.  His  gen- 
eral authority  ceases  with  the  judg- 
ment, or  at  least  with  the  issuing  of 
an  execution  within  the  year.  Jack- 
son, ex  dem.  M*CreaY.  Bartlett.  8 
Johns.  Rep.  861. 

10.  Notice  of  the  time  and  place  of 
taking  a  deposition,  given  to  an  at- 
torney at  law,  is  not  sufficient  under 
the  law  of  Virginia.  Buddicum  v. 
ICirk.    S  Cranch,  293. 

11.  An  attorney  at  law  may  agree  to 
receive  or  waive  notice,  and  oannot 
afterwards  allege  the  want  of  it. 
Ibid. 


ATTORNMENT. 

1.  Upon  issue  non  concessit  an  attorn- 
ment need  not  be  sriven  in  evidence. 
In  pleading  a  feoffment  of  a  manor, 
it  is  not  necessary  to  shew  the  at- 
tornment of  tenants.  Whatever  is 
traversable,  and  not  traversed,  is 
admitted.  Attornment  pleadable 
without  venue,  and  triable  where 
the  land  lies.  Hudson  v.  Jones.  1 
Satk.  90. 

2.  Where  an  attornment  is  necessa- 
ry to  create  privity.  Ouarn  r. 
Rawe.    3  SaUc.  Bi.    1  Salfc.  90. 

8.  Grantee  of  reversion  before  4*  and 
5  Anne,  cannot  brine  covenant  with- 
out attornment,  l^ndeput  v.  L^rd* 
1  Strange,  78. 

4.  Lessor  .makes  a  second  lease  be- 
fore the  first  expires  levies  a  fine  ; 
attornment  by  the  first  lessee  to  the 
conasee  is  sufficient.  Chtfain  Sf 
Ward  y.  Roe.    1  Satkeld,  90. 


AucnoN. 

1.    Auctioneer  is  liable  to  an  action 
by  the  bidder  for  a  deposit  where  the 


AUCTION. 

Utter  bas  snffieient  reason  not  to 
proceed.    5  Burr.  2369. 

2,  A  bidder  at  an  auction,  under  the 
usual  eooditiona  that  the  highest 
hidder  shall  be  the  purchaser,  may 
reinet  his  bidding  any  time  before 
the  hammer  is  down.  JPaym  y. 
Qtve.    3  Term  Bep.  148. 

3,  IT  the  oivner  of  goods,  or  an  es- 
tate, put  up  to  sale  at  an  auction, 
employ  putters  to  bid  for  him  with- 
out declaring  it,  and  there  is  only 
one  real  bidder  who  by  means  of 
the  puffer  is  induced  to  purchase  at 
&  high  price,  such  purchaser  shall 
not  be  compelled  to  complete  the 
contract :  aud  the  stat.  2S  6.  3,  c. 
37,  maJces  no  difference.  Howard 
V.  Castle.  6  Term  Bep.  642.  See 
Blatchford  v.  Preston^  ob  diet.  8 
2b*iH  Btp,  93,  9 J. 

4.  An  auctioneer  employed  to  seiji 
the  goods  of  a  third  person  by  auc- 
tion, may  maintain  an  actum  far 
jgoods  sM  and  delivered  against  a 
buyer,  though  the  ^ale  were  at  the 
liouse  of  such  third  person,  and  the 
goods  were  known  to  be  his  proper^ 
ty.  WUlkms  y.  Millingtott.  1  tt. 
mack.  Si. 

9,  (^  Whether  die  selling  goods  by 
auction  within  the  city  of  London^ 
by  an  auctioneer  who  has  paid  the 
duty  of  20s.  for  a  licence  required 
by  the  stat.  17  Ol  3,  e«  00,  but  who 
has  not  been  admitted  as  a  broker 
hy  the  court  of  the  mayor  and  al- 
dermen, makes  him  liable  to  the 
penalty  of  the  6  Jitme^  c.  16,  for  act- 
ing as  a  broker  without  being  jo 
afbuitted  ?  ffiOces  v.  BUis.  2  H, 
Black.  555. 

Semb.    That  it  does  not. 

I.  Where  the  agent  of  the  owner  at 
an  auction  for  the  sale  of  an  estate 
put  it  up  in  so  many  lots  at  certan 
prices,  and  no  person  bidding  for 
the  same,  he  put  it  up  again  in  few- 
er lots  at  other  certain  prices ;  and 
still  no  person  bidding,  he  put  it  up 
altogether  in  one  lot,  at  a  certain 
price ;  and  on  no  person's  bidding 
the  estate  was  withdrawn  from  sale : 
held,  this  is  not  a  bidding  of  the 


AUDITA  QUERELA.        163 

owner  by  an  agent,  so  as  to  subject 
the  party  to  the  auction  duty  for 
want  of  a  notice  in  writing  to  the 
auctioneer  (previous  to  Uie  auction) 
of  such  agency,  as  required  by  stat. 
19  G.  3,  e.  dd,  aud  28  G.  3,  c.  37,  in 
order  to  excuse  the  owner  from  the 
payment  of  the  aucUon  duty.  Cru-- 
SOY.  Crisp.    3  East,  337.     • 

7.  In  an  action  upon  the  statute  of 
1795,  c.  8,  against  one  as  an  auc- 
tioneer for  the  penalty  for  selliiig 
his  own  goods  at  auction  after  sun- 
set, the  defendant  is  not  estopped 
from  denying  that  he  has  been  reg- 
ularly licenced  as  an  auctioneer. 
Clark  V.  Cushman.    5  Mass.  505. 

8.  A  licence  to  an  auctioneer  must 
be  granted  at  a  meeting  of  the  se-- 
lectmen,  or  of  the  major,  part  of 
them,  had  for  that  purpose,  of 
which  n^eeting  all  the  select-mepi 
must  have  noticed    lb. 

9.  Where  the  contract  or  jpb  for 
making  a  road,  was  put  up  for  sale 
at  auction,  and  •$.  and  jd.  agreed 
that  one  of  them  should  bid,  and  if 
the  contract  should  be  struck  off  to 
the  one  biddine,  the  other  should 
have  an  equal  snare  in  it,  and  it  was 
struck  off  to  B.  against  whom  *S. 
afterwards  brought  an  action  for  a 
breach  of  the  agreement  between 
them ;  it  was  hel^,  that  the  agrecr 
ment  was  without  consideration,  and 
void,  ff^ilberv.  Howe,  s  Johns.  Bep. 

444'. 

10.  In  an  action  of  debt  on  an  auc- 
tioneer^  bond,  brought  by  the  state 
for  duties,  the  state  is  entitled  to 
the  whole  of  the  arrearages,  though 
accruing  for  more  than  three 
months.    3  Dallas^  500. 

11.  An  auctioneer's  bond  is  a  surety 
for  his  customers,  as  well  as  the 
public  4  Dallas,  95. 


AUDITA  QUERELA 

1.  If  an  audita  querela  be  founded 
upon  a  record,  or  the  party  be  in 
custody,  the  process  upon  it  is  a 
scire  facias  ;  but  if  it  be  grounded 
on  a  matter  of  fact,  or  the  party  not 
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in  custody,  the  process  is  a  verdre. 
Mcmymous.    1  Salk.  92. 

2.  ^mita  querela  must  be  bronght 
"where  Uie  case  is  doubtful.    Jait- 

fardy  Execvt&r^  v«  CordweU.   2  8tr. 
1198. 

3.  Where  two  nikils  are  returned, 
^  the  court  will  relieve  u Jon  motion, 

without  iit/di/a  <piere/a.  •Anonymous. 

i  Stilk.  92. 

4.  In  audita  querela,  where  the  party 
is  in  custody,  scire  fadas  is  the  pro- 
Jier  process  5  otherwise  venire  and 
distress  infinite.  Clerk  v.  Mo&r. 
±8alk.92. 

b.  An  audita  querela,  quia  timet,  can- 
not be  sued  out  by  a  purchaser  of 
land,  until  afier  an  execution  has 
been  issued.  Waddingt^m  and  oth- 
ers  V.  Vredenbtttgh.     2  Johns.  Cos. 

327.  *      * 

a.  The  writ  of  audita  querela  must  be 
'  allowed  in  open  court,  but  is  not, 
of  itself,  a  supersedeas  ;  and  where 
a  party  is  not  in  actual  custody,  or 
»ues  quia  timet  a  venire  facias  is  the 
proper  process.    lb. 


AUTERFGITS  ACQUIT. 

1.  One  was  indicted  in  Middlesex  for 
*  perjury  committed  in  an  affidavit ; 
wbiclMndictment,  after  setting  out 
so  much  of  the  affidavit  as  contain- 
ed the  false  oath,  concluded  with  a 
prout  patet  bv  the  affidavit  affiled 
In  the  court  of  B,  R.  at  Westmins- 
ter, &c*  aiid  on  this  he  was  acquit- 
ted :  after  which  he  was  indicted  a- 
gain  in  Middlesex  for  the  same  per- 
jury, with  this  diflferenc?  only,  that 
the  second  indictment  set  out  the  ju- 
rat of  the  affidavit,  in  which  It  was 
stated  to  have  been  sworn,  in  Lon- 
don ;  whieh  was  traversed  by  an 
averment  that  in'  fact  the  defend- 
ant was  80  sworn  in  JSfiddlesex  and 
not  ih  I^mdan:.'  and  held  that  he 
was  entitled  to  plead  auterfoits  ac- 
quit ;  for  (he  jurat  was  not  conclu- 
sive as  to  the  place  of  swearing ; 
and  the  same  evidence  as  to  real 

place   of   swearing   the   affidavit 

,  ••    .  ......         I.     . 


might  have  been  given  under  the 
first  as  under  the  second  indict- 
ment ;  and  therefore  the  defendant 
had  been  once  before  put  ii^J<^- 
ardy  for  the  same  oirence.  The 
King  V.  Emden.  9  East,  437. 
2.  A  person  tried  and  convicted  on 
an  indictment,  and  afterwards  dis- 
charged, because  a  juror  was  im- 
properly withdrawn,  was  again  tri- 
ed on  a  second  indictment,  for  the 
same  ofteiice,  and  pleaded  aift^oi^s 
acquit ;  and  it  was  held  that,  as  the 
first  indictment  was  erroneous,  the 
plea  of  former  acquittal  was  no  bar 
to  the  second  indictment  The  peo- 
ple V.  Barrett  and  Ward.  1  J^ns, 
itep.  66. 


AUTHOR. 

* 

1.  ^.  Whether  authors  have  a  pro- 
perty in  their  copies,  when  publish- 
ed, independent  of  the  statute  of 
Queen  Mne.  Ihnson  Sf  CoUins.  i 
Mackstone,  301,  3^1.  Bame  pointy 
Miller  Sf  Taylor,  675. 

2.  An  abridgement  of  a  book  where 
the  understanding  is  exercised  in 
reducing  the  substance  of  it  into  a 
smaller  compass,  is  a  new  work, 
and  no  violation  of  the    author's 

property.      Anon^      Jh   Chancery. 
\  775. 


AUTHORITY. 

1.  One  who  had  voluntarily  offered 
'  to  pay  a  sum  of  money  for  the  use 
of  the  poor  of  the  parish,  in  order 
to  avoid  a  prosecution  by  a  magis- 
trate upoTi  a  chai^  of  having  insti- 
gated the  escape  of  a  person  in  cus- 
tody for  a  misdemeanor ;  which  of- 
fer was  consented  to  by  the  magis- 
trate and  the  money  accordingly 
paid  by  tAe  party  to  the  master  of 
the  work-)^ouse  for  the  use  of  the 
poor ;  may  at  any  rate  counter- 
mand the  application  of  the  money 
before  it  is  so  applied,  and  may  rr- 
cover  it  back  in  an  action  for  muiey 
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had  and  reeeired.      Taylor  v.  Len- 
dig.    9  Easi,4%. 

2.  A  penoo  who  signs  a  note  in  the 
name  of  another,  as  his  attorney, 
withoat  any  antkority  for  that  pur- 
pose^ 18  personally  liable  on  the- 
nofe,  Ui  the  party  ivho  aecepts  the 
note,  under  such  mistake  or  imposi- 
Hon.  Busenbury  v.  Ellis,  3  Johns. 
Qts.  70, 

3.  Where  J3t.  authorised  B.  to  sign 
tiie  name  of  J.  to  a  promissory 
note  for  260  dollars^  for  six  months, 
find  jB.  put  w!}.'8  name  to  a  note  for 
that  sum,  payable  in  sixty  days,  it 
was  held,  that  Ji.  "(ras  not  liable  for 
the  note,  t^'s  special  authority  must 
be  strictly  pursued.  Batty  v.  Cktrs- 
ivdl  and  VarswdL  2Mins.B(^ 
48.  ' 

^  Where  an  authority  is  confided  to 
several  persons  for  a  private  pnr« 
pose,  all  must  join  in  the  act.  Chrem 
V.  MiUer.    6  Johns,  Sep.  39. 

5,    The  authority  of  a  person,  as  a- 

fent  for  the  plaintiff  to  discharge  Ibi 
efendant  from  custody  on  execu- 
tion, without  a  satisfaction  of  the 
debt,  must  be  fully  and  clearly 
proved,  and  strictly  pursued.  Cm- 
ry  S[  Morgan  v.  Turner.  6  Johns. 
Sep.  51. 
I.  It  is  incumbent  on  a  purchaser 
under  a  sale  for  taxes  to  prove  the 
autliority  of  the  collector  to  sell. 
Stead  v.  Course.    \  Cronc/i,  239. 


AVERMENT. 

1.  Where  there  is  a  deed  to  lead  the 
uses  of  a  recovery,  a  parol  aver- 
ment that  the  recovery  was  suffered 
to  other  uses,  is  inadmissible. 

And  such  uses  can  in  pleading  only  be 
confessed  and  avoided. 

Bat  such  averment  mav  be  made  a- 
gainst  the  uses  in  a  subsequent  deed 
of  declaration. 

And  such  uses  traversed.  Tre^any 
T.  Fletcfier.  1 L.  Raijm.  154-.  2  Balk. 
676. 

3«  No  averment  against  the  teste  of 
a  writ,  when  it  is  in  support  of  jus- 


tice, ^hson  V.  Mirch.  3  SaUc.  53 
and  307. 

8.  If  one  named  in  the  indenture  does 
not  seal,  he  must  be  excluded  by  an 
averment.  Vermm  and  another  v. 
Jdferys.    2  Str.  1146. 

4.  Whereoneaffirmativeisinanswerto 
another,  it  ought  to  be  averred,  and 
not  conclude  to  the  cbuntry.  jUlen 
v.  ^ntits.     Bot.  299,  3  &aUc.  209. 

5*  Where  a  recjuest  is  to  do  a  eollat* 
teral  thing,  it  m,ust  be  averred. 
Fitxiiugh  V.  Bennington.  3  Salk, 
308.  2  L.  Bayvi.  1094.  2  Salk, 
085. 

6.  The  signification  of  Welch  words 
need  not  be  explained  in  a  court  in 
which  that  language  is  understood. 
Llewellyn  v.  Pinock.  1  L.  Bofpn. 
233. 


AVOWRY. 

1.  If  the  grantee  of  a  rent  chai^  a* 
vows  upon  several  undertenants  for 
the  same  rent,  the  court  will,  upon 
a  tender  pleaded  by  the  underten- 
ants, make  an  order,  that  the  pay- 
ment of  the  rent  into  court  in  one 
action  shall  serve  for  all.  Aiony^ 
mous.    1  L.  Baynu  429. 

2.  '  Though  the  consideration  of  a 
port  duty  be  the  immemorial  repair 
of  the  port,  an  avowry  for  the  duty 
need  not  state  that  the  port  is  in  re* 
pair. 

As  to  port  duties  directed  to  be  paid 
by  (lie  exporter  of  goods,  the  mas- 
ter of  the  vessel  in  which  the  goods 
are  exported  is  to  be  looked  upon  as 
the  exporter. 

And  if  the  payment  can  be  enforced  by 
distress,  the  anchor,  sails,  and  ca* 
bles  of'his  vessel  may  be  distrained 
for  it  Vinkinsteme  v.  Ebden.  l 
L.  Baymondj  384.     1  Salk.  248. 

3.  A  general  allegation  that  lands 
'  lie  in  several  parishes,  is  good,  at 

least,  after  verdict.      An  avowry 
for  more  than  on  the  face  of  it  is 
due,  is  bad. 
But  it  may  be  abated  in  part  before 
judgment,  though  if  an  entire  jodg- 
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ment  is  given  thereon,  it  shall  be  re- 
versed in  toto. 
Judgment  and  transcript  amended  af- 
ter error  brought,  by  substituting 
the  right  avowry  for  one  which  had 
been  entered  by  th^  plaintift^'s  attor- 
ney through  mistake.  Richards  v. 
Camford.  1  L.  Xayni.  255.  2  Salk. 
BSb. 


AWARD. 

I.  Submisswn^  Siffect  of, 
11.  ^rbitratm*  am  Umpire^  Povretof. 
in.  Ferformance;   of  ettfordttg  or  re- 

L  Submission^  Effect  of. 

i.  On  a  reference  of  all  matters  iqi 
difference  in  this  cause,  if  the  arbi- 
trators award  general  relenises,  the 
award  is  good,  as  to  the  matters  re- 
ferred, but  void  as  to  the  residue. 
Pickering  v.  Watson.,  2  Black. 
1117. 

2.  Award  made  under  a  rule  of  court 
is  quasi  part  of  the  rule.  Cheeseley 
V.  JBaxLey.    1  Balk.  72.    1  L.  Raym. 

6r4f. 

3.  Condition  of  an  arbitration  bond, 
that  O.  F.  should  perfbnn  such  a- 
ward  as  should  be  made  between 
plaintiff  and  J.  F*  and  the  award 
that  6.  F.  the  defendant  should 
pay  298/.  0$.  7d.  and  that  they 
should  execute  releases.  It  was 
held  good.  CayhUl  v.  Fitzgerald. 
1  WiTs.  28  and  08. 

^.  Award  that  a  suit  in  Chancery 
shall  be  dismissed,  is  good.  Knigfit 
T.  Burton,    l  SaJik.  75. 

B.  Submission  to  it  constitutes  its 
strength,    •inonynunts.    Lcfft^  426. 

£•  An  award  directing  the  release  of 
a  duty  without  giving  a  satisfaction 
for  it,  is  not,  before  the  release  is 
executed,  a  bar  to  an  action  for 
such  duty. 

An  award  that  one  party  shall  accept 
a  thing  from  the  other,  does  not  o- 
blige  the  latter  to  deliver  it  Clap* 
coit  V.  Jkivy.    1  L.  Baym.  611. 


7.  Award  must  pursue  the  submis- 
sion in  point  of  form  as  well  as  in 
point  of  substance.  Henderson  y, 
fViUiamson.    1  8tran^,  116. 

8.  Submission  to  award  made  a  rule 
of  court,  though  the  consent  was  tfn- 
ly  conditional.  Bailey  r.  Cheesdetf, 
1  Salk.  72. 

9.  ^«ere,  If  an  award  of  money  to 
be  paid  to  a  third  person  be  good, 
unless  it  appear  to  be  for  the  bene- 
fit of  one  of  the  parties.  Bird  v. 
Bird.     1  Salk.  74. 

10.  An  a\i^^d  which  directs  the  per* 
formance  of  an  act  within  a  limited 
time,  a  datu  arbitrii  is  good,  though 
it  is  not  dated,  ^irmitt  v.  Brean\e, 
1  Salk.  76.    2  L.  Maynu  1076. 

^1.  The  costs  of  the  arbitration  to  a- 
bide  the  event,  meau  such  costs  as 
nccordiug  thereto,  would  have  been 
lost  or  gained  upon  a  verdict ;  al- 
ways so  drawn,  unless  special  di- 
rections to  the  contrary.  *9mnu 
Lofft,  391. 

12.  A  demand  as  exeputrix,  is  within 
a  general  submission  to  an  award. 
BUetsan  v.  Cummins.     2  Strange^ 

1144. 

13.  Submission  by  •^.  as  attorney  for 
B.  concerning  accounts  between  B. 
and  C  good  to  bind  J.  but  not  B. 
Bacon  v.  Dubarry.  l  Salk,  70.  1 
JL  Baym.  246. 

14.  Where  an  award  is  to  be  ready  to 
be  delivered  by  a  particular  day,  al 
a  particular  place,  an  averment 
that  it  was  made  elsewhere  ready 
to  be  delivered  there,  is  good. 

Arbitrators  cannot  direct  the  surrend- 
er of  the  arbitration  bonds.  An  a- 
ward  directing  the  payment  of  mon- 
ey by  one  party  without  awarding 
any  thing  in  his  favour,  is  .void  for 
want  of  mutuality.  Doyhy  v.  Bur- 
ton.   ±  L.  Baytn.  33B. 

±5.  If  an  award  is  to  be  made  and 
ready  to  be  delivere<l  by  a  particu- 
lar day,  it  is  sufficient  to  shew  that 
it  was  made  by  the  day,  uithont 

•  adding  that  it  was  ready  to  be  de- 
livered. 

An  award  that  one  of  the  parties,  or 
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las  exeeutors   siudl    give   a    re- 
lease^is  good. 
A  man  may  plead  in  bar  an  award  for 
the  perfomianee  of  mntaai  inde- 
pcndeDt  acte  before  performance  of 
nispait 
An  ainud  directing  the  release  of  a 
datj  Hithont  creating  a  new  one,  is 
no  bar  to  an  action  for  such  duty  be- 
fore the  release  executed. 
An  executor  is  bound  by  the  submis- 

sioQ  of  his  testator. 
Ab  assumpsit  lies  on  the  mutual  pro- 
mises to  perform  an  award.  Free- 
mmi  V.  Bernard.  1  L.  Baifm.  247. 
1  8aUc.  69.  8  SaUc.  45. 
15.  An  award  that  the  prosecution  in 
any  suit  dependii^  between  the 
parties  should  cease,  and  be  thenee- 
forth  determined,  destroys  the  right 
of  action,  and  is  sufficiently  final. 
An  award  (hat  one  party  should  on 
a  future  day  pay  the  other  a  sum  of 
money  in  fiul  of  all  demands,  is 
good ;  especially  if  it  im(K>rts  to  be 
made  upon  the  premises,  and  is  of 
itself  siiffieieutlv  mutual  and  final. 
An  award  of  releases  up  to  a  time 
after  the  submission  is  not  wholly 
void,  but  will  oblige  the  parties  to 
give  releases  up  to  the  time  of  the 
submission.  Squire  v,  Grevett*  2 
L.  Raymond^  061.  1  Salk.  74.  Si- 
mon V.  Gavil. 
17.  Award  made  upon  submission  of 
all  disputes,  reciting  that  there  had 
been  a  suit  at  law  between  the  par- 
ties, which  had  run  to  a  great  ex- 
pence  on  both  sides,  and  being  left 
to  arbitrator  to  msike  an  end  of, 
he  did  determine  that  they  should 
eaeli  of  them  pay  their  own  cliarges 
at  law,  and  that  defendant  should 
pay  plaintiff  five  shillings  for  his 
making  the  first  breach  in  hw^  this 
is  certain  and  final.  Hawkins  v. 
Colcloufffu  1  Burr.  374. 
(And  see'C/iamfey  v.  fVinstanley^  ef: 

ux.  5  East^  266.  Pleading  II.) 
is.  The  court  have  no  authority  by 
0  and  iO  ff.  d.  c.  15.  to  make  a  pa- 
rol submission  to  an  award  a  rule 
of  conrt.  dnsdl  v.  Evans.  7  Term 
Btp.  1. 


10.  K  a  bond  of  submission  to  arbitra- 
tion between  the  trustee  of  a  M'ife 
and  her  husband  recite,  that  a  suit 
for  separation  has  been  instituted 
between  the  husband  and  wife  in 
the  commons,  and  that,  in  order  to 
put  an  end  to  any  contest  about  the 
terras  of  separation,  it  had  been  a- 
greed  that  all  matters  should  be  re- 
ferred to  /.  iSf.,  and  either  of  the 
partners  should  be  ^  at  liberty  to 
applv  to  tJie  court  to  make  the  a- 
wara  a  rule  of  court ;"  such  sub- 
mission  may  be  made  a  rule  of  the 
court  of  common  pleas  under  stat. 
9  and  10  W.  3.  SaUleux  v.  Herbst. 
2  Bos.  Sf  Pull.  444. 

20.  The  court  have  jurisdiction  under 
that  statute,  though  the  submission 
bond  were  to  make  the  award,  in- 
stead of  the  submission,  a  rule  of 
court.  Pedley  v.  Westiiuicot.  3 
East,  603. 

21.  Where  parties  by  an  indorsement 
in  general  terms  on  the  bonds  of 
submission  to  arbitration  agree  that 
the  time  for  making  the  award  shall 
be  enlarged,  such  agreement  virtu- 
ally includes  all  the  terms  of  the 
original  submission  to  which  it  haa 
reference,  amongst  others,  that  the 
submission  for  such  enlaiged  time 
shall  be  made  a  rule  of  court ;  and 
consequently  the  party  is  liable  to  an 
attachment  for  non-performance  of 
an  award  made  within  such  enlarged 
time,  under  the  statute  9  and  10  W. 
3.  c.  10.    E^ans  v.   Thompson.    5 

.   Eflsi,  189. 

22.  A  submission  to  arbitration  of  all 
matters  in  difference  between  the  par- 
ties  in  the  suU  is  not  confined  to  the 
subject  matter  in  the  particular  ac- 
tion depending,  but  will  extend  to 
cross  demands  between  the  parties, 
though  not  pleaded  by  way  of  set- 
off; and  the  costs  beitig  to  abide 
the  event  makes  no  difference. 
Malcolm  v.  Fullarton.  2  lb*i» 
Bep,  645. 

23.  But  a  refelrenec  of  all  ^natters  in 
dispute  in  the  cause  between  the  par- 
ties  is  confined  solely  to  the  matters 
in  dispute  in  that  suit  2  2enn 
Bep.  64^1. 
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21>,  An  award  made  uj^on  a  reference 
of  all  matters  in  difference  between 
the  parties  does  not  preclude  the 
plaiutiJOffrom  suing  upon  a  cause  of 
action  subsisting  against  the  defend- 
ant at  the  time  of  the  reference,  up- 
on proof  that  the  subject  matter  of 
8ucn  action  was  not  laid  before  the 
arbitrators,  nor  included  in  the  mat- 
ters referred.  Jtavee  v.  Farmer. 
4  Term  Rep.  146. 

25.  Where  in  an  arbitration-bond  the 
time  was  limited  for  the  arbitrator 
to  make  his  award,  and  the  declar- 
ation stated  that  such  time  was  af- 
terwards enlarged  bj  mutual  con- 
sent, it  was  held  that  no  action 
could  be  maintained  on  the  bond  to 
recover  the  penalty  for  not  perform- 
ing the  award  made  after  the  time 
first  limited.  Brown  v.  Goodman. 
3  Term  Rep.  092,  n. 

26.  Two  several  tenants  of  a  farm 
agreed  with  the  succeeding  tenant 
to  refer  certain  matters  in  differ- 
ence respecting  the  farm  to  ar- 
bitration, and  jointly  ani  severally 
promised  to  perform  the  award; 
the  arbitrator  awarded  each  of  the 
two  to  pay  a  certain  sum  to  the 
third :  held  that  they  were  jointly 
responsible  for  the  sum  awarded  to 
be  paid  by  each.  MtnsM  v.  Biir^ 
redge.    7  Term  Rep.  332. 

27.  Where  the  lessor  of  the  plaintiff 
and  the  defendant  in  ejectment  had 
before  referred  their  right  to  the 
laud  to  an  arbitrator,  who  had  a- 
warded  in  favour  of  the  lessor,  the 
award  concludes  the  defendant  from 
disputing  the  lessor's  title  in  an  ac- 
tion of  ejectment.  Doe  d.  Morris 
y.  Prosser.    3  East^  ±5. 

28.  Where  parties  by  bond  agreed  to 
submit  matters  in  difference  between 
them  to  arbitration,  and  that  the 
submission  should  be  made  a  rule 
of  court,  it  is  competent  to  either, 
even  since  tlie  stat  9  and  10  fF.  3. 
e.  15.  to  revoke  by  deed  his  submis- 
sion, and  notify  the  same  to  the  ar- 
bitrators before  the  authority  be  ex- 

.  ecuted :  and  he  cannot  be  attached 
for  a  cojitempt  of  court,  if  after 


such  revocation  and  notice  the  ar- 
bitrators make  an  award,  and  tlie 
submission  be  made  a  rule  of  court. 
But  it  seems  that  it  would  be  a  con- 
tempt to  revoke  the  submission  af- 
ter it  had  been  made  a  rule  of  court 
Milne  and  others^  Assignees  of  Rhodei 
and  another^  Bankrupts  v.  Gratrix. 
7  East,  608. 

29.  The  submission  being  of  all  matters 
in  difference  between  the  parties,  an 
award  of  so  much  to  be  paid  by  the 
defendant  to  the  plaintife  on  their 
hanking  account^  is  binding  between 
them ;  for  ho  other  matter  in  differ- 
ence between  them  shall  be  intend- 
ed, unless  it  be  shewn ;  and  the  a* 
ward  is  good  for  so  much,  though 
the  arbitrators  also  awarded  a  sum 
to  be  paid  by  the  plaintiffs  to  the 
defendant,  out  of  a  partnership  fond 
in  which  others  than  the  defendant 
were  interested,  who  were  no  par- 
ties to  the  submission.  Ingram  v. 
Melnes.    8  East,  ^iiS. 

30.  Where  arbitrators,  chosen  by  the 
parties,  make  a  mistake  in  the  cal- 
culation of  the  ftum  awarded,  an 
action  at  law  will  not  lie  to  correct 
the  mistake.    J^Tewland  v.  Douglas. 

2  Johns.  Rep.  62. 

31.  The  evidence  of  the  arbitrators  to 
prove  such  a  mistake  is  inadmissi* 

bie.  n. 

32.  Where  an  award  on  the  face  of  it, 
is  final,  nothing,  dehors  the  award, 
can  be  pleaded,  or  given  in  en- 
dence  againt  it.      Barlow  y.  Todd. 

3  Johns.  Rep.  307. 

33.  The  submission  to  arbitration  was 
''  so  that  the  award,  &c.  should  be 
delivered  to  the  parties  in  differ- 
ence, on  or  before  a  certain  day,'' 
&e.  In  an  action  on  the  bond,  the 
defendant  pleaded,  that  no  avi'ard 
was  readv  to  be  delivered  to  tlie 
parties,  &c. ;  and  the  plaintiff  re- 
plied that  though  no  award  was 
ready  to  be  delivered  to  the  defend- 
ant, yet  an  ^ward  was  made  and 
ready  to  be  delivered  to  the  plain- 
tiff, and  was  delivered  to  him  ;  on 
demurrer,  the  replication  was  held 
bad.  Pratt  r.  Hackett.  6  Johns. 
Rep,  14. 


aWaad  t  n. 


)4<.  t*he  wilkontf  pvcn  by  the  «ub- 
fflission  to  arbttration^  mast  be  stiiet- 
lypursoedf.    /6. 
83.  Where  ^ere  was  a  parol  sabmis- 
sion  to  ^Ye,  persons,  it  was  held, 
that  all  mifSt  join  in  the  award. 
Qrm  y.  MUler.    6  Johns,  Rep.  39. 
89.  The  award  of  arbitrators  appoint- 
ed under  a  mutnal  mistake  or  both 
Earties,  in  supposing    themselves 
Qund  by  law  to  submit  the  matter 
to  arbitration,    is    not  obligatory^ 
Feisch  v.  Wart,    4  Cran^^  34-7. 

VL  .Arditrator  wni  Umpire  ;  Fower  of, 

1.  When  a  cause  is  referred  to  three 
persons  with  power  to  (hem,  or  any 
two  of  them,  to  make  an  award,  an 
award  made  by  two  of  them  is  good 
if  the  third  had  notice  of  the  meet- 
ings,  &c.      Dolling   T.   Mxtchett* 

,    WiUeSj  2i5. 

But  if  the  third  had  no  sveh  notice, 
then  socb  an  award  is  bad.    tbicL  . 

2.  An  award  that  one  party  should 
pay  another  a  sum  bf  money,  and 
that  he  should  delirer  up  a  bond 
{which  gave  rise  to  the  dispute)  to 
be  eancelled,  and  that  each  party 
should  give  the  other  a  mutual  re- 
lease to  the  day  of  the  date  of  the 
said  bond,  is  godj.  Bell  v.  Oipps, 
2  JL  Haym.  1141. 

3.  The  election  of  an  umpire  (unless 
conditional)  determii^es  the  author- 
ity of  the  arbitrators,  though  he  re- 
fuses the  umpirage. 

Election  of  an  umpire  befot%  the  time 
for  making  the  award  expired,  void* 
Reynolds  v.  Orai/.  1  JL  Raym.  283. 
1  Salk.  ro.  See  also,  Mitchell  v. 
Hdrris.  1  L.  Raym,  671.  1  8aOc. 
71. 

4.  Arbitrators  cannot  award  the  costs 
of  reference,  unless  power  is  express- 
Iv  given  to  them  for  that  purpose. 
Vandler  v.  Fuller.     fFUteSy  64. 

But  they  may  award  the  costs  of  the 
cause  without  such  special  power. 
Ilrid,  n.  a. 

And  if  they  award  **  the  costs  sustain- 
ed in  the  action,^  it  will  not  include 
the  costs  of  the  reference.    Ibid. 
29 


5.  Award  thai  ^.  shall  execute  d 
covenant  to  indemnify  B.  is  good. 
Fhilips  V.  Knightley.    2  8tr.  903. 

6.  Upon  affidavits  that  arbitrators 
apoointed  by  submission  under  a 
rule  of  court  had  been  guilty  of  mis- 
conduct, and  refused  to  hear  the  de- 
fence after  hearing  the  plaintifTs 
case,  the  court  will  compel  them  to 
attend  and  examine  their  proceed- 
ings. Morris  v.  Reynolds.  2  L. 
Raym.  857.    Salk.  73. 

7i  If  arbitrators  join  with  an  lunpire 
in  liis  deed  of  umpirage,  it  is  only 
surplusage,  and  the  deed  is  good. 
8(mlshyandHodgS(m.    ±  Black.  4:Q3. 

8.  If  two  partners  refer  all  mattere 
in  difference  between  them,  the  ar- 
bitrator may  dissolve  the  partner- 
ship. Oreen  and  Waring.  1  Black^ 
stone,  475. 

9.  The  court  of  K.  B.  said,  that  an 
arbitrator  may  award  costs  without 
any  express  authority  for  that  pur- 
pose. Roe  d.  Wood  v.  Doe.  2  Tenn 
Rep.  644. 

10.  But  the  court  of  C  P.  held  that, 
the  general  term  costs  in  a  rule  of 
reference  did  not  include  the  costd 
in  that  reference.  Bradley  v.  Tun- 
stow.    1.  Bos.  Sc  Full.  34. 

(And  see  ff'illes  Rat.  64.) 
il.  The  court  of  C.  P.  held  that  an 
award  of  costs  sustained  in  the  ac- 
tion, did  not  include  the  costs  of  tho 
reference.  Browne  r.  Marsden.  1 
H,  Black.  223. 
i2.  Arbitrators  having  power  to  choose 
an  umpire  may  elect  one  immedi- 
ately previous  to  entering  upon  the 
examination  of  the  matter  referred 
to  them.  2  Term  Rep.  644. 
13.  Assignees  of  a  bankrupt,  having 
received  10002.  from  a  debtor  to  tho 
baidcmpt  as  a  debt  due  to  his  es- 
tate, and  having  commenced  an 
action  against  him  for  a  further  de- 
mand on  the  same  Account,  to  which 
he  had  only  pleaded  the  general  is- 
sue, agreed  with  him  to  refer  all 
matters  in  difference  between  thejmr- 
ties  in  the  cause  ;  tlie  arbitrator  has 
power  to  award  that  the  assignees 
shall  repay  a  part  of  the  sum  al- 
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ready  received,  if  it  appear  to  have 
been  paid  by  mistake.    ^  Term  Bep. 

045. 

14.  The  court  of  K.  B.  will  not  set  a- 
side  the  award  of  an  umpire,  be- 
cause he  received  the  evidence  from 
the  arbitrators  without  examining 
the  witnesses,  unless  he  were  re- 
quested to  re-examine  them  before 
the  miJdng  of  his  award.  HaU  v. 
Lawrence,    4i  T^n  Rep,  589. 

10.  ^  the  court  of  C.  R  refused  to 
set  aside  an  award  on  the  i^round  of 
the  witnesses  not  having  been  ex- 
amined on  oath,  no  objection  being 
made  at  the  time  of  their  examina- 
tion, liidoat  V.  Pye,  1  Bos,  S[ 
Full.  91. 

16.  It  is  no  ground  for  setting  aside 
an  award,  thai  one  of  the  defend- 
ant's witnesses  was  examined  by 
the  arbitrator  after  the  evidence  was 
closed  on  both  sides,  and  the  plaiu- 
tiflPs  attorney  gone ;  though  by  a 
diJ9*ereut  testimony  from  what .  he 
gave  at  first  the  arbitrator's  opinion 
was  influenced ;  uuless  such  re-ex- 
amination was  brought  about  by  the 
management  of  the  defendant's  at- 
torney. Jttkinson  v,  •Abraham,  1 
Bos.  §•  FuU.  175. 

17.  If  A,  and  B.j  in  consideration  of  a 
sum  of  money  paid  by  one  to  the 
other,  enter  into  partnership,  and 
covenant  in  case  of  the  dissolution 
of  the  partnership,  to  submit  aU 
matters  relating  thereto  to  arbitra- 
tors,- to  be  chosen  by  the  jiartners, 
one  by  each  ;  this  does  not  authorise 
the  administratrix  of  one  of  the  part- 
ners to  name  an  arbitrator;  nor 
ivould  it  authorise  the  arbitrators 
to  determine  whether  any  part  of 
that  sum  should  be  refunded.  Tat- 
tersaU  v.*  Qroote.     2  Bos.  Sf  PttlL 

131. 

18.  Semble  no  action  can  be  maintain- 
ed for  refusiiig  to  nominate  an  arbi- 
trator, in  pursuance  of  a  covenant 
to  refer  matters  to  arbitration.  2 
Bos.  S^  PuU.  131.  (And  see  Thomp- 
son v.  Chamock.  8  Term  Bep.  189. 
Pleading  VII.) 

19«  If  a  debt,  arising  out  of  an  Ulegal 


transaction,  due  from  one  of  twtf 
partners  to  the  other,  be  refenW, 
together  with  other  causes  of  dis- 
pute, to  an  arbitrator,  who  award* 
a  sum  due  from  one  partner  to  the 
other,  expressly  on  account  of  sudi 
debt,  the  court  will  set  aside  that 
part  of  the  award.  Hubert  v.  Mbxe. 
2  Bos.  Sf  Full.  371. 

20.  If  an  arbitrator  profess  to  decide 
upon  the  law,  and  he  mistake  it,  the 
court  will  set  aside  the  award,  al- 
though the  arbitrator's  reasons  do 
not  appear  upon  the  face  of  the  a- 
ward,  but  only  upon  another  paper 
delivered  therewith.  So  it  seems 
it  would  be  if  such  reasons  appear- 
ed in  any  other  authentic  manner 
to  the  court.  Kent  v.  Elstob.  3 
East^  18. 

21.  An  enclosure  act  having  directed 
that  the  allotments  made  by  the 
commissioners  should  forever  re- 
main for  the  beneht  of  the  appoint- 
ees: held  that  an  award  and  as- 
signment of  the  herbage  of  a  certaia 
close  to  the  surveyors  of  the  high- 
ways and  their  successors  for  the 
benefit  of  the  parish  of  B.  though 
bad  as  a  common  law  conveyance 
the  appointees  not  being  a  corpora- 
tion, was  yet  good  as  a  parliament- 
ary declaration  of  the  persons  enti- 
tled to  take;  the  same  as  if  the  terms 
of  the  award  had  been  specifically 
enacted.  And  the  law  of  the  manor 
in  whom  the  fee  of  the  soil  remain- 
ed, IS  a  trustee  for  the  surveyors  of 
the  highways  for  the  time  being^. 
Jofinson  V.  Hodgson,    8  Easty  38. 

22.  After  the  delivery  of  the  awards 
^the  arbitrators  cannot,  though  with- 
in the  time  limited  by  the  submia-^ 
sion,  correct  a  mistake  in  the  cal- 
culation of  figures,  by  making  an- 
other award  corresponding  to  the 
admitted  proportions  of  the  part- 
nership fund.     Irvine  v.  Elnon,    8 

2Z.  An  award  that  certain  actions  be 
discontinued^  and  each  partv  pay  his 
own  costs,  is  final  and  good ;  being 
in  effect  an  award  of  a  stet  processus,, 
Blanchard  v.  lAUy.    9  East^  497. 
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iMs  Where  bjtkemle  of  reference  the 
eosU  were  to  abide  Ifie  event  of  an 
award  5  that  includes  the  coats  of 
the  refefsflce  as  well  as  of  the  cause. 
Wood  T,  (PJiHly.     9.^05^,436. 
25,  Where  there  is  an  agreement  by 
jptjW  to  submit  a  dispute  to  the  ar- 
bi^wneot  of  three,  who  alf'hear  the 
JNuties,  and  two  of  them  only  make 
an  ^Fard,  the  third  dissenting  from 
them,  the  award  is  not  valid.  Towne 
T.  JacqitUh.     6  Mass.  46. 
^.  Where  a  submission  is  to  be  left  to 
the  arbitration  of  two,  and  if  they 
cannot  make  their  award  within  a 
limited  time,  that  then  they  may 
appoint  an  umpire ;  the  two  arbi- 
trators may  appoint  an  umpire,  be* 
fore  th^y  proceed  to  act  on  the  mat- 
ters submitted,  and  within  the  lim- 
ited, time.    JtKinstry  v.  Solonums. 
2  Johns.  Rep,  67. 
Sff.  An  award  of  the  payment  of  a 
speeifie  sum  by  one  party  to  the 
other,  is  final  and  sufiieient,  without 
a  release.    Ibid. 

28.  If  the  umpire  direct,  that  should 
any  errors  be  found  on  the  calcula- 
tion of  the  sum  awarded,  on  proof 
thereof,  the  defendant  should  refund 
the  amount,  this  does  not  open  Uie 
merits  of  the  dispute,  but  the  awAd 
is  final  and  valid.    Ibid. 

29.  Where  the  umpire  was  appointed 
of  and  concerning  the  premises^  and 
it  was  stated  in  the  award,  that  he 
took  upon  himself  the  burden  of 
the  ampirage,  it  is  to  be  intended, 
that  he  awarded  concemins  the 
subject  matters  submitted.  jS^Km- 
ntry  v.  Solomcm.    2  Joiins.  Rep.  57. 

1S0.  Ill  action  of  debt,  on  an  award, 
the  plaintiff  need  not  set  forth  more 
than  what  is  in  his  favour,  and  suf- 
ficient to  support  his  demand ;  he 
need  show  what  is  awarded  on  both 
sides.     Ibid. 

in.  Performance  ;  of  enforcing  &r  re* 
lieving  against 

1.  Upon  award  made  a  rule  of 
court  the  party  may  proceed  both 
by  action  and  attachment  at  the 


same  time.     AnonyriMms.    i  SaOc, 

74!. 

2.  Indorsement  on  an  award,  unstamp- 
ed, is  a  sufficient  authority  for  a 
third  person  to  demand  the  money 
awarded.  Longman  v.  Holmes.  2 
Blackstone,  990.  ^ 

3.  An  award  of  a  collateral  thing  in 
satisfaction  is  a  good  plea,  without 
shewing  a  performance.  Parsloe  v. 
Bailey.  ±  8alk.  76.  2L.Raym. 
1039. 

4.  Parol  award  may  be  pleaded  ready 
to  be  delivered,  &c.  Oates  v.  Bro- 
mil.    1  Salk.  73. 

5.  K  an  award  is  to  be  made  in  wri- 
ting, and  ready  to  be  delivered  by 
a  particular  day,  it  is  sufficient  to 
shew  that  it  was  made  in  writing  by 
the  day,  without  adding  that  it  was 
ready  to  be  delivered. 

But,  at  all  events,  if  it  was  not  to  be 
delivered  but  upon  request,  the  ob- 
jection cannot  be  taken  until  a  re- 
quest is  shewn.  J^arks  v.  Marriott. 
1  L.  Raym.  113. 

6.  Where  an  award  may  have  been 
risht,  the  court  will  not  intend  it 
otherwise.    Lofft,  34.. 

7.  It  cannot  be  aflected  after  the  time 
limited  by  the  statute.  Anonymous. 
Lqfftj  437. 

8.  In  order  to  set  it  aside  the  mistake 
ought  to  be  plain  and  gross.    Jlnon. 


Lofft,  334. 
K    Th( 


9.  The  court  held  that,  on  9  and  10 
fVill.  3.  e.  13.  they  could  not  receive 
any  complaint  to  set  aside  an  award 
till  the  submission  was  made  a  rule' 
of  court ;  and  that  a  consent  in  the 
submission  bond  to  make  the  award 
a  rule  of  court,  instead  of  the  sub- 
mission, would  not  warrant  their  in- 
terposing. Harrison  v.  Qmndy, 
2  Sir.  1178.  1 8tr.  80 1.  Anderson 
V.  Coceeter. 

10.  Award  supplied  by  rule  as  to  tax- 
ing the  costs.  Dudley  v.  JSTettlefold. 
2  Str.  737. 

11.  Award  held  ill  for  uncertainty, 
and  not  being  final  or  mutual.  Tip- 
ping V.  Smith.    2  8tr.  i024f. 

i2.  Award  to  pay  costs  to  be  taxed  by 
Que  not  an  officer  for  that  purpose, 


is  ill.      Knoit  y.  Long.      2  Str. 

±025. 

43.  Award  to  pay  the  costs  of  such  a 

*  suit  is  uncertain.  Winter  v.  Gar- 
lick.    1  Salk.  75. 

14.  Enforcing  an  award  b)r  process  of 
contempt  is  discretionary,  and  the 
court  will  not  do  it  where  there  are 
Goutradictory  affidavits  as  to  the 
performance.  Sir  2^hmnas  Hales  v. 
Taylor.    2  Str.  tJ95. 

i5.  Awarding  the  giving  a  note  is  the 
same  as  awarding  payment  at  a  fu- 
ture day.  Bo(m  v.  Qamett.  2 
Str.  ±082. 

id.  In  debt  on  an  award  a  mutual 
submission  must  be  shown.  JHlley 
V.  PolhilL    2  Str.  923. 

17.  In  debt  upon  an  arbitration  bond 
plea^  no  award.  Replication  shews 
an  award  to  pay  162. 10s.  and  eosts^ 
&JC.  Breach  assigned  for  the  16/. 
10s.  held  good.  Fox  v.  Siniih.  2 
WUs.  367. 

^8..  In  debt  upon  an  arbitration  bond, 
an  award  neld  cood  in  part  and 
bad  in  part.  Addison  y.  Grey.  2 
Wils.29B.         '  ■       ' 

19.  Motion  to  set  aside  an  award  must 
be  made  before  tte  last  day  of  the 
next  terqi  idler  such  award  is  pub- 
lished; "otherwise  it  is  too  late, 
and  an  attachment  for  the  non-per* 
formance  of  it  may  issue.  Freame 
et  uac,  y.  Pinneger.     Cotcper^  23. 

^0.  Seizing  a  house  in  tlie  jEast  Indies 
is  not  triable  here  and  East  India 
company  not  obliged  to  produce 
book  of  letters,  &c;  Where  an  a- 
ward  has  Q;eneral  words  sufficient 
to  take  in  atl  matters,  plaintiff  shall 
not  be  admitted  to  shew  any  thing' 
was  not  taken  into  consideratipn. 
Shelling  v.  Farmer.    1  Sir.  646. ' 

21.  All  award  to  pay  money  to  a 
stranger,  unless  it  is  shewn  to  be 
ior  t)ie  benefit  of  one  of  the  parties, 
is  bi(d. 

An  award  to  deliver  up  a  certain  wri- 
ting obligatory,  without  specifying 
the  date  or  penalty,  is  void  for  un- 
certainty. 

In  an  award  that  the  one  party  should, 
9n  a  particular  day,  pay  uie  other 
a  ^um  of  money,  and  deliver  up  a 
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certain  writing  obIigat4>ry)  and  tbat 
then  they  should  execute  mututi 
general  releases— -the  word  then  re- 
fers to  the  day.  Bedam  v.  Clerkson. 
1  L.  Raymond,  123. 

22.  Where  an  award  is  made  by  rule 
of  court,  it  shall  not  be  set  aiide, 
unless  there  was  a  practice  with  tlie 
arbitrators,  or  some  irregnlarity, 
as  want  of  notice  of  the  meetiDg, 
Also  you  shall  not  take  exceptions 
to  the  formality  of  it,  but  shall  per- 
form it.    dnonmnous.    1  Salk.  71. 

23.  The  court  refused  to  graut  an  at- 
tachment for  non-payment  of  a  sum 
of  money  awarded,  and  which  was 
demanded,  when  a  rule  for  settine 
aside  the  award  waspending.  Dal' 
ling  V.  Matchett^     Jtilles,  215. 

24.  Several  tenants  in  common,  wish- 
ing to  make  partition  of  tlieir  land, 
Covenanted  by  deed  to  pay  their  re- 
spective shares  of  the  sun-ey  and 
allotments,  and  V>  abide  by  the  a- 
ward  of  certain  arbitrators  as  to  the 
allotments ;  the  arbitrators  allotted  , 
the  whole  in  severaUy?  but  did  not 
clirect  any  deeds  of  conveyance  to 
be  executed  to  vest  the  allotments 
in  the  respective  owners ;  and  for 
this  defect  it  was  ruled  that  the  a- 
ward  was  bad,  and  that  no  action 
could  be  maintiuncd  on  the  coYenant 
for  not  performing  the  awanit 
though  the  covenantors  were  respec- 
tively liable  on  the  covenant  for 
non-payment  of  the  expence  of  sur- 
vey, &c.  Johnson  v.  Wihon.  WU- 
lesj  248. 

When  an  award  is  void,  a  covenant  to 
perform  the  award  is  also  void. 
Jhtd.  252. 

25.  Under  a  submission  to  arbitration 
of  all  matters  in  difference  between 
the  parties,  an  award  deciding  ail 
matters  in  difference  except  one,  and 
giving  liberty  to  one  of  the  parties 
to  sue  on  that  one,  is  void  in  toto. 
Bradford  v.  Bryan.     Willes^  268. 

26.  But  an  award  (made  under  such 
a  reference)  not  in  terms  excepting 
any  matter  in  difference,  does  not 
conclude  any  of  the  parties  upon  a 
cause  0^  action  subsisting  at   ths^ 
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tine  of  ih«  refereB«e,  if  sueh  matter 
were  not  laid  before  the  arbitrator. 

aff.  An  award  may  be  eood  in  part 
and  bad  in  j»art,  provided  the  differ- 
ent mgUen  in  each  be  distinct,  and 
not  dependant  one  on  the  other. 
Omdierv.  Fuller,    miles,  6^.  And 
Johnson  f.  Wilson^    WiUeSy  258. 
£8.  And  therefore  if  arbitrators  award 
the  costs  of  suit  and  the  costs  of  re- 
ference, not  having  power  to  award 
the  latter,  the  award  will  be  good 
as  to  the  former  part^  and  bad  as  to 
the  latter.     WiUes,  64. 
If  arbitrators  award  the  defendant  to 
pay  the  plaintiff  his  costs  of  suit  to 
be  taxed  by  the  proper  officer  before 
a  particular  day,  it  is  the  business 
of  the  defendant  to  have  thein  taxr 
ed  before  that  day.    Ibid.  65. 

29.  If  the  arbitrator^  award  •A.  to  pay 
B.  iOOl.  and  award  •B.  and  B.  to 
give  general  r^eases  to  each  other, 
and  then  award  B.  to  pay  4'  ^oL 
at  a  subsequent  time,  the  whole  a-* 
ward  is  b^.  IStorke  v.  Be  8meth. 
miles,  66. 

So  if  the  arbitrators  award  Jl.  to  pay 
B.  sol.  on  one  day,  and  B.  to  pay 
10/.  ou  n  subsequent  day.    Ibid. 

30.  A  party  who  offers  to  set  out  the 
whole  of  an  award,  may  omit  such 
part  of  it  as  is  void. 

But  he  must  not  omit  any  oiherjpart. 
Foreland  v.  Bortdgold.  l  L.  Katpn. 
7i5.     1  8(dk.  72. 

31.  Award  that  Ji.  should  bee  B.h 
pardon  in  such  a  manner  andplaee 
as  B.  should  appoint,  is  void  quoad 
hoc.    Glover  v.  Barrie.    1  Auk.  71, 

82.  An  award  helped  after  verdict. 

Bell  V.  Simpson.  2  mis.  ±0. 
(And  see  Attachment  HL  Bail  I.) 
iiZ.  ^.  and  B.  in  1797,  assigned  to  the 
plaintiff  all  debts  due  to  them,  and 
Slave  him  a  power  of  attorney  to  re- 
ceive and  compound  for  the  same ; 
under  wliich  the  plaintiff  in  1799, 
submitted  to  arbitration  the  matters 
in  difference  then  subsistinn;  between 
his  principals  and  the  defendants  ; 
and  the  plaintiff  and  defendants 
promised  to  each  other  to  perform 


the  award.  The  arbitrators  having 
awarded  a  sum  to  be  paid  to  the 
plaintiff  as  such  attorney,  he  may 
maintain  an  action  for  it  in  his  own 
name.  BanfiU  v.  Leigh  et  al.  8 
Term  Bep.  571. 

34f.  An  attachment  for  not  paying  a 
sum  of  money  pursuant  to  an  award 
cannot  issue  before  a  personal  de- 
mand has  been  made :  though  the 
time  and  place  of  payment  be  spe- 
cified in  the  award.  Brandon  v. 
Brandon,    l  Bos.  Sf  PulL  394. 

^5.  Upon  an  application  for  an  at- 
tachment for  non-performance  of 
an  award,  it  is  competent  to  the 
parties  to  object  to  the  award  for  a- 
ny  illegality  apparent  on  the  face 
of  it,  though  the  time  for  applying 
to  set  it  aside  is  expired.  iPedley 
v.  Goddard.    7  Term  Rep.  78. 

36.  But  the  court  will  not  listen  to  an 
application  to  set  aside  an  award  for 
any  defect  whatsoever,  after  the 
time  limited  by  the  stat.  9  and  10 
TV.  3.  c.  15,    7  Term  Rep.  73. 

37.  Though  such  defect  appear  upon 
the  face  of  the  award.  Loumdes  v, 
Lowndes,    l  East,  276. 

98.  A  party  cannot,  in  shewing  cause 
against  an  attachment  for  not  per- 
forming an  award,  impeach  the  a- 
ward  for  defects  not  appearing  on 
it.     Holland  v.  Brooks.     6  jm*m 

.   Rep.  161. 

39.  A  submission  to  an  award  betweei\ 
•4.  and  B.  the  parties  on  the  record, 
having  been  made  a  rule  of  conrt,t 
which  award  not  having  been  made 
in  time,  the  dispute  had  been  refer-^ 
red  to  a  second  arbitrator  to  settle 
by  B.  and  C.  who  were  the  real  par** 
ties  in  the  suit,  no  attachment  can 
issue  against  B.  for  not  obeying  the 
award  made  by  the  second  arbitra*^ 
tor,  because  the  reference  should  be 
made  by  the  parties  on  the  record ; 
and  even  if  it  had  there  should  have 
been  another  rule  to  make  the  se- 
cond submission  a  rule  of  court. 
Owen  v.  Hurd.    2  Term  Rep.  643. 

40.  And  a<(  the  court  had  no  jurisdic- 
tion in  this  case,  they  could  not  go 
into  the  merits^  though  B.  consent-. 
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ed  to  waive  the  objection.  2  Term 
Hep,  643. 
4>i .  An  agreement  to  enlarge  the  time 
for  making  an  award,  must  contain 
a  consent  that  it  sJiall  be  made  a 
rule  of  court ;  otherwise  no  attach- 
ment will  be  granted  for  not  per- 
forming an  award  made  under  it. 
Jenkins  v.  Law.  8  Term  Rep.  87. 
(But  see  ante  I.) 

42.  A  motion  that  an  award  should  be 
referred  back  to  the  same  arbitra- 
tor to  reconsider  it,  on  the  ground 
that  he  had  not  sufficient  materials 
before  him  when  he  made  it,  must 
be  made  before  the  last  day  of  the 
next  term  after  such  award  made, 
according  to  stat.  9  and  10  fV.  3.  c. 
15.  8.  2;  although  the  arbitrator  be 
not  charged  with  corruption  or  un- 
due means.  Zackary  v.  Shepherd. 
2  Te}^  Rep.  781. 

43.  An  award  that  the  defendant  shall 
pay  to  the  plaintiff  such  a  sum  of 
money  unless  within  twenty-one 
days  (which  was  after  the  time  lim- 
ited for  making  the  award)  the  de- 
fendant shall  exonerate  himself  by 
affidavit  from  certain  payments  and 
receipts,  in  which  case  he  was  only 
to  pav  a  less  sum,  is  illeeal  and 
Toid,  because  uncertain  and  incon- 
clusive.   7  Term  Rep.  73. 

44w  If  an  award  be  made  on  an  im- 
proper stamp,  and  no  application 
be  made  to  inforce  it,  the  court  will 
not  set  it  aside.  Preston  v.  East- 
wood.   7  Term  Rep.  95. 

4<?.  An  award  in  writing  and  under 
seal  need  not  have  a  deed  stamp, 
unless  delivered  as  a  deed;  if  only 
delivered  as  an  award,  it  is  suffi- 
cient that  it  have  the  award  stamp 
of  10s.    Brown  \.  Vauser,    4:  East, 

■    584. 

46.  An  award  which  is  required  to  be 
made  in  writing,  &c.  and  ready  to 

'  be  delivered  at  such  a  time,  is  com- 
plete if  made  in  writing  and  ready 
to  be  delivered  bv  the  arbitrator 
within  the  time,  though  not  actual- 
ly delivered.    4  East,  684. 

47.  The  court  of  C.  P.  refused  to 
grant  an  attachment  for  non-per- 


formance of  an  award  pending  an 
action  brought  on  the  award  ;  or  to 
allow  the  plaintiff  to  waive  the  ac- 
tion in  onler  to  apply  for  the  at- 
tachment Badley  v.  Loveday.  i 
Bos.  4f  Full.  81. 

48.  That  court  gave  leave  in  the  first 
instance  to  enter  up  judgment  on  a 
verdict  reduced  by  award.  Hig- 
ginson  v.  n^Tesbitt.  1  Bos.  Sf  Fm. 
«7. 

49.  Where  a  verdict  is  taken  pro  for- 
ma at  the  trial  for  a  certain  50111, 
subject  to  the  award  of  an  arbitm- 
tor,  the  sum  afterwards  awarded  is 
to  be  taken  as  if  it  had  been  origin- 
ally found  by  the  jury ;  and  the 
plaintiff  is  entitled  to  enter  up  judg- 
ment for  the  amount,  without  firet 
applying  to  the  court  for  leave  so 
to  do.  Lte  y.  JAngard.  1  East, 
401.  GHmes  v.  J)raish.  1  Bos.  ^ 
Full.  480.  Borrawdale  v.  Hitche- 
ner.  3  Bos.  Sf  Fxdl.  244,  accordant 
te :  Haywards  v.  R'dibasis.  4  East, 
310,  semble  contra. 

50.  The  sum  for  which  the  verdict  is 
nominally  taken,  iu  such  a  case, 
cannot  be  considered  as  in  the  na- 
ture of  a  penalty  for  which  plaintiff 
may  enter  up  judgment,  and  there- 
by levy  interest,  sheriff's  poundace, 
&c  He  can  only  enter  up  ju^ 
ment  for  the  sum  found  by  the 
arbitrator.  1  East,  403.  1  Bos.  <f 
FulL  480.  3  Bos.  Sc  Full.  244,  ff  ni 
4  East,  810*  accord^ 

51.  If  in  such  ease  the  award  be 
made  before  the  term,  the  defendant 
can  only  impeach  it  within  the  four 
first  days  of  term.  3  Bos.  Sf  Full. 
244.    . 

52.  And  personal  service  of  the  a- 
ward  is  not  necessary  to  warrant 
the  issuing  of  execution,  if  the  at- 
torney of  the  defendant  has  been 
served  with  the  award.  3  Bos.  ^* 
Full.  244. 

53.  Where  a  verdict  is  taken  for  a 
certain  sum,  subject  to  the  award  of 
an  arbitrator,  he  cannot  award  a 
greater  sum  than  that  for  which  the 
verdict  was  taken ;  and  if  he  do,  no 
assumpsit  by  implication  will  acis» 
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to  pay  even  to  the  extent  of  the  rer- 
diet  10  takeB.    Bonner  v.  Charlton* 

0^  XJpoD  a  reference  of  all  aetions^ 
e6ntroTerrie89  &e.  and  also  of  two 
distioet  matters  of  difference  ;  if  the 
arbitrator  omit  to  decide    one  of 
meh  distinct  matters,  that  vitiates 
the  whole  award  ;    which  cannot 
therefore  he   enforced  by    attach- 
ment.  Randall  v.  RandalL   7  Easty 
81. 
J5.  Where  an  award  is  made  after 
the  time  originally  given  to  the  ar- 
bitrators, but  authority   was  also 
given  to  them  to  enlai^  the  time ; 
an  award  witliin  the  enlarged  time 
authorised  is  good  upon  the  face  of 
it^  though  it  do  not  recite  that  he  ar- 
bitrators did  in  fact  enlarge  the 
time  :   but  the  court  wiH  not  grant 
an  attachment  for  the  non-perform- 
ance of  the  award  without  the  veri- 
fication of  that  fact.      George  v. 
Loudey.     8  East,  13. 
'  ^6.    Where  the  costs  of  a  cause,  and 
of  the  special  jury,  are  distinctly 
and  separately  submitted  to  the  dis- 
cretion of  arbitrators,  they  mus|  dis- 
tinctly adjudicate  upon  each ;    oth- 
erwise the  award  is  bad   (but  the 
plaintiff  in  this  instance  agreed  to 
abandon  it  for  so  much).    lb, 
^.  The  award  was  also  set  aside  for 
10  much  as  the  arbitrators,  without 
authority,  had  directed  to  be  paid 
for  their  own  expences.    lb. 
6S.  Partiality  and  improper  conduct 
in  an  arbitrator,  in  making  his  a- 
Mard,  without  hearing  the  defend- 
ant   and  his  witnesses,  cannot  be 
nleaded  in  bar  to  an  action  on  tlie 
bond  conditioned  for  the  perform- 
ance of  the  award ;    but  is  only 
matter  for  application  to  the  equita- 
ble jurisdiction  of  the  court  to  set  a- 
side  the  award.    Neither,  can  a  pa- 
rol agreement  between  the  parties 
to  waive  and  abandon  the  award  be 
pleaded  to  such  action.      Braddeck 
V.  Tkampson.    8  East,  344. 
*H>.    The  time  limited  by  the  stat.  9 
and  10  W.  8,  c.  15,  s.  2,  for  setting 
aside  awards^  made  under  submis- 
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sion  by  virtue  of  that  statute,  does 
not  attach  on  awards  made  under 
orders  of  nisi  prius.  Synge  v.  Jer^ 
voise.  8  East,  466. 
60.  In  debt  on  bond  to  perform  an  a- 
ward,  the  defendant  after  oyer  al- 
leges a  performance  of  the  award, 
by  paying  two  days  after  the  award, 
to  the  partner  of  the  plaintiff  (not 
party  to  the  bond,  but  who9c  joint 
concerns  with  the  plaintiff*  were  re^ 
ferred  to  the  arbitrator)  of  three 
several  sums  of  money  awarded  to 
be  paid  by  him :  the  plaintiff  re- 

5 lies  a  demand  by  himself  on  the 
ay  of  the  award  made,  and  a  re- 
fusal by  the  defendant :  the  repli- 
cation was  adjudged  bad.  Pders 
v.  Pierce,    8  Mass.  398. 


B. 


BAIL, 

I.  On  Jirrest  in  Civil  Cases, 
U.  Of  the  Bail-Bond^  and  Actions 
thereon, 

III.  Scire  Facias,  or  atfier  Proceed- 

ings against  BaiL 

IV.  8urren£r  ofPrincipaL 

V.  What  else  Shall  disckar^  BaiL 
VL  Writ  of  Error;    its  Jmect  as 
reUties  to  the  Bail,  and  of  Bail 
on, 
VII.  Bail  in  Criminal  Cases, 
YUI.  Special  Bail,  hon/p  and  when  put 
in, 

I.  On  Arrest  in  Civil  Cases, 

1.  In  an  action  by  the  loser  at  gaming 
special  bail  shall  be  given.  Tur- 
ner  v.  Warren.  2  Str.  1079. '  1  Salk. 
100. 

2.  Bail  on  debt  upon  a  bond  to  per-- 
form  covenants.  Anonymous.  1 
Salk.  100.  Desbordes  v.  Horsey.  2 
Str.  969. 

3.  Bail  to  the  action  are  not  liable 
beyond  the  sum  sworn  to  and  the 
costs,  whatever  the  amount  of  the 
damages  recovered  may  be.  Jack-^ 
son  V.  Hnssell,   1  Doug.  330. 
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Nor  Uejond  the  sum  in  the  ac  etiam 
clause  in  the  writ  Ooubaldo  y.  Cog- 
noni,    1  Salk.  102. 

4.  Bail  to  the  sheriff  on  an  attachment 
for  not  bringing  in  the  body,  is  lia- 
ble to  the  whole  debt  and  costs. 
Fowlis  V.  Macintasfu  1  DougktSj 
S30. 

5.  Having  no  effects  in  England  no 
objeetion  to  bail,  without  other  sus- 
picious circumstances.  Smith  and 
acandrett,    1  Black.  4i4. 

••  ^u.  Whether  it  is  sufficient  objec- 
tion to  bail  that  he  lives  within  the 
verge  of  the  court  Glead  r.  Mack- 
at/,    2  Black.  990. 

A  fereigner,  being  bail,  sworn  and  ex- 
amined by  an  interpreter.    76.  037. 

7.  The  court  will  never  go  into  the 
merits  on  a  motion  to  discharge  a 
party  on  filing  common  bail,  but 
will  take  the  fact  as  sworn  to  in  the 
affidavit  to  hold  to  bail.  Hawkins 
V.  Ma^naJU.  2  Doug.  466.  1 8aUc. 
99  and  100.     i  L.  Saym,  3S3. 

The  keeper  of  a  prison  cannot  be  bail. 
Bid. 

8.  Nor  an  attorney,  nor  the  clerk  to 
the  defendant's  attorney.  Bou- 
logne V.  Vautrin.  2  Doug.  437,  n. 
Coivper^  828 . 

9.  No  sheriff's  officer,  of  any  kind, 
can  be  special  bail.  BoUand  v. 
Pritchard.  2  Black.  799.  Dolde- 
ren  v.  Feast.    2  Str.  890. 

iO.  Where  the  plaintiff  might  have 
judgment  against  the  original  de- 
fendant«  the  bail  below  are  liable 
for  the  whole  debt  and  costs.  Or^ 
ton  4f  Another  {assignees)  v.  Vincent 
Sf  Another,    Cowper^  71. 

11  Bail  on  a  testatum  capias^  from 
Middlesexj  put  in  where  the  writ  is 
served,  and  not  in  Middlesex^  is  as 
no  bail,  and  the  plaintiff  may  pro- 
ceed as  if  the  defendant  had  not  ap- 
peared.   Fisher  v.  Levi.    2  Blacks 

1001. 
ii    In    an  action  upon  a  replevin 
bond,  common  bail  shall  be  filed. 
Dux  Ormond  v.  Brierly.      i  Salk. 

99. 

18  lu  debt  on  a  bond  conditioned  for 
an  indemnification,  &e.  the  defend- 


ant ought  not  to  be  holden  to  kil 
for  the  penalty,  but  only  for  tbe  a- 
mount  of  the  damages  iueorred. 
Kirk  V.  Strickland.      2  l>oiigks, 

14  Bail  by  executors  and  in  inferior 
courts.  Page  v.  Price.  1  8aOcdi, 
98. 

15  On  a  removal  out  of  an  inferior 
jurisdiction,  plaintiff  here  is  bound 
to  accept  the  bail  below,  except  ia 
London.    Amm.    1  SaUc.  97. 

16  There  cannot  be  special  bail  in  s 
second  action,  on  a  second  judg- 
ment And  after  defendant  hu 
two  terms  \iithout  being  charged,  be 
shall  be  discharged  as  lo  the  first. 
Chavtbers  v.  RcSinson.  2  Strangt^ 
782. 

17  No  special  bail  in  debt '  on  jadi;- 
ment  after  defendant  has  been  sa- 
perseded.  Ucil  v.  Howes.  2  8tr. 
1039. 

18  A  man  may  be  holden  to  baU  ia 
a  second  action  pending  the  first,  if 
the  bail  on  the  first  foresworn  and 
worth  nothing.  '  Olmius  v.  Detanay. 
2  Strange^  1216. 

19  Where  the  defendant  might  have 
pleaded  bankruptcy  in  the  first  ae^ 
tion,  he  shall  give  bail  in  debt  upon 
the  judgment  (hmbes  v.  Btack- 
haU.    ±  Str.  ^77. 

20  Special  bail  shall  not  be  reqnireii 
in  debt  upon  a  judgment  in  trespass, 
though  above  ten  pounds  dama{;es. 
Cressy  v.  KM  and  others.  i  Wils* 
120.    See  4  T.  R.  570,  contra. 

21  In  an  action  upon  the  judgment, 
though  for  above  10^  the  defendant 
shall  not  be  held  to  special  hmU  if 
the  original  demand  was  under  that 
sum.  Anon.  Cknrp.  t2S.  Pofaitfr 
V.  MedhanL    3  Burr.  1389. 

22  In  debt  on  judgment,  the  defend^ 
ant  may  be  holden  to  bail,  if  no  bail 
given  in  the  original  aetion,  not 
withstanding  error  broaeht  on  tbe 
original  action,  and  bail  thereon. 
Kendal  v.  Carey.  2  Blackstmif 
768. 

23  In  an  action  of  debt  on  judgment 
brought  by  the  defendant  in  the  o* 
riginal  action  foi"  costs  of  d  nonsoit/ 
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ivgek  V.  JV^htUigdU.     ^  Bmk* 

$%  \n  ^e^omjflicei  yfhf^^  in  a  cfise 
out  of  the  <tatpte$,  is  imder  \he 
mdiu  allowed,  f^mitted  by  the 
|u8tift^  of  peace  as  a  witness,  and 
IS  s/lerwarab  prosecuted,  has  only 
a  «taun  to  Che  mercy  of  the  erown 
foonded  oa  an  express  or  implied 

JOBiise  of  tlie  ma^trat^,  on  aeon-^ 
lion  to  be  performed ;  and  it  de- 
Deads  on  his  conduct  id  fully  and 
lairly  diselosing  th<i  joint  guilt  of 
hiniself  and  his  eompanions,  wheth- 
er tbe  court  will  admit  him  to  bail^ 
that  he  may  apply  for  a  pardon. 
JZ.  T*  Sudd^  Cowp,  S31* 
^  Wherever  an  aeeompliee  has  a 
r%ht  to  a  pardon,  (which  he  may 
have,  1.  by  approvement,  2.  by  vir- 
tm^  of  the  statutes  10  and  11  Will. 
3,  and  a  Am*  c*  4  and  3,  by  royal 

Eroclamation,)  the  court  will  bail 
im  that  he  may  apply  for  it  8d 
also  they  will  if  he  has  only  an  e^ 
qoitable  claim  to  a  recommenda- 
tion for  mercy,  gained  by  being  ad^ 
mitted  evidence  for  the  crown,  un- 
der the  practice  allowed.    Ifnd. 

26  It  is  generally  speaking  no  objec'' 
tion  to  bail  that  they  are  indemn^^ 
el.  JfiaJt  ▼.  men.  1  Bo$>  ^  PvU* 
2i. 

^JBut  the  eouit  of  C.  P.  rejected 
ttlil,  who  had  received  veroal  a 
prbaiise  qf  indemnity  from  the  de- 
fenoant's  aUomey  $  gtviag  time  to 
put  id  fresh  bail.  Chreensulr.  Bop* 
W    i  Bm.  ^  PulL  103. 

SS  mithar  an  attorney  nor  a  clerk  to 
aa  attofliey  can  he  bail  to  the  ac- 
tion. fMiig  V.  CundalL  1  Al 
Black.  76.  Whether  the  cl^rk  be 
articled  or  not  Cornish  v.  JBoss.  ^ 
H.  Black.  330, 

39  And  though  he  be  not  clerk  to  the 
defendant's  attorney.  Bedit  v. 
BroonJiead.    2  Bos.  ^  PuU.  564. 

30  It  is  not  sufficient  ground  to  r^ct 
a  person  as  hail  that  he  is  descruied 
**  of  j9.  in  the  county  of  B.<,  gaol 
keeper,"  for  he  might  be  a  corpora- 
tigm  gaol  keeper^  mi  so  have  noth« 


ing  toj|o  with  the  process  of  the 
court  Faulkner  v.  fVise.  2  Bus. 
^  PuU.  ±50. 
3i  If  baU  be  put  in  withput  any  des- 
cription, oiie  of  w;hom  afterwards 
proves  to  be  a  clerk  to  an  attorney, 
the  plaintifTmay  treat  the  bail  as  a, 
nullity,  and  take  an  assignment  of 
the  bail  bond.     Fenton  v.  Buggies. 

1  Bos.   ^  PmK.   356.      Wallace  v. 
Svrowsnmih.    2  BoS.  *  PvH.  49. 

32  In  K.  B.  the  plaintift'must  except 
to  such  bail,  and  cannpt  treat  it  as 
a  nullity.     jB.  v.  Sheriff  of  Surrey: 

2  BaMj  181.     FokaU  v.  Bowermani 
2  Easty  182. 

33  An  indors^rofa  bill  df  exchange 
may  be  bail  for  the  drawer  in  au  ac- 
tion against  him  lipion  the  bill. 
Harris  y.Mmley;  2  Bos.  ^  PulL 
62%. 

34  A  defendant  cannot  Cnt^r  into  the. 
reeognizande  of  bail :  but  eaeh  of 
his  bail  shall  bind  himself  in  double 
the  sum  sworn  to.  Beg.  Gen.  t 
Bos.  *  Pull,  030, 

35  Neither  the  bail  to  the  sheriif,  uor 
a  defendant  who  has  given  a  bail 
bond,  can  be  held  to  bail  in  an  ac- 
tion brought  by  the  sheriff  on  t^at 
bond«  Brahder  S(  al.  v.  Bobson. .  6 
2W*m  Bep.  336.  Mellish  Sf  al.  v. 
Petherick.     8  Term  Bep,  ^o. 

^6  But  bail  in  the  original  action  af- 
ter judgment  recovered  against 
them  on  the  bail  bond,  may  be  hold^ 
en  to  bail  in  an  action  on  such  judg- 
ment Prendergast  v.  Davis  Sf  m: 
8  Tmn  Bep.  85^ 

37  Bail  to  the  s^riff  are  liable  to  th^ 
plaintiff's  whole  debt  (without  re- 
gard to  the  sum  sworn  to)  and  costs, 
provided  they  do  not  exceed  the  pe- 
nalty of  the  bail  bond.  MUcheu  v. 
GilJbatti.  ±H.  Black.  76.  Steven- 
son  V.  Cameron.    8  TVrm  Bep.  28.    . 

98  And  so  is  the  sheriff  in  the  case  of 
an  attachment  against  him  for  not 
bringing  in  the  body  :  for  he  ought 
to  put  the  plaintiff  in  the  same  situ- 
ation as  if  good  bail  were  put  in 
and  justified.  Fowlds  v.  Mackln' 
tush.    1  £r.  Black.  ^3. 

39  But  iihe  aourt  wiU*  relifve  him  on 
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ilui  eonntrjr^  in  a  tuii  1ih>iig|ht  a- 
gainst  him  by  a  person  revimng  in 
a  foreign  eonn(ry,  on  a  eontmet 
made  Miveen  the  parties  in  th^ir 
oim  eountry ,  wkere,  by  the  latr«  of 
that  eouBtry,  the  pronertjr  of  the 
debtor  only  is  liable,  and  his  nerson 

'  eonM  not  be  arrested,  either  oefore 
or  after  judgement.  Smithy.  Spinol'^ 
ia.    $  Johns,  Sep.  198. 

f2  A  defendant,  in  an  aetion  for  a  ii- 
b^l,  was  held  to  hail  for  1000  dol- 
lars, by  order  of  a  judse,  on  an  affi- 
4aTit,  stating,  that  tne  defendant 
i^as  a  transient  person,  apd  resided 
^nt'of  the  state  ^  the  eoart,  oti  mo- 
tion, refhsed  to  disehai^  him  on  fil- 
ing a  eomnioh  appearance.  Van 
Vechten  r.  Mdfkins.    2  J(Jms.  jBep. 

fS  Where  a  dtfendJEint  is  taken  ia  (cus- 
tody, in  vaeation,  and  the  hail  are 

'  excepted  to,  they  may  justify  before 
a  judge  at  his  ehamhers.  Fam  v. 
Smth.    5  Johns.  Rep.  124b 

f4  After  bail  had  become  fixed,  and 
judgment  against  them  on  the  re- 
cognizance, the  principal  was  dis- 
charged under  the  insolvent  acts 
a  CO.  $a.  was  then  issued  against  the 
hail,  who  paid  the  debt,  and  then 
brought  an  action  against  the  prin- 
cipal; aiid  it  was  held  that  he 
eonld  not  plead  his  discharge,  a^ 
the  debt  was  not  made  certain  nntil 
after  tiis  discharge.  Bvel  r.  Oor-^ 
don.    &Mins.  Rev.i2^. 

W  The  proof  of  a  debt  necessary  ta 
hold  to  bail.    iBaUaSjiSO. 

^6  The  i2  O.  1,  respecting  proof  of 
debts  to  hold  to  bail,  was  not  m  force, 
nor  practiced  under  before  the  revo- 
Intiqn.    IMd. 

^.    Of  Ot$  BaU  Bond,  and  Mtm^ 

ihere&a. 

^  In  fictiofns  opon  bail  bonds  need 
not  shew  an  arrest.  Jftaleyr*  FUx- 
gerald.    1  Str.  648. 

2  Bail  bond  canftigt  be  put  in  ^nit  till 
after  four  days  fbom  the  appear- 
fince-day  of  the  return  of  the  writ 
jpejlis  V.  Mifford.     ^Blockstane^ 


9  Bail  twnd  eaandt  h«  aligned  till 
after  four  davs  from  the  r^tnm  of 
the  writ,  and  where  the  last  falls 
on  a  Sunday  the  P&Hy  has  all  Mou- 
day  ta  put  m  bail.  Btdlock  r.  JUn- 
cdn.    2  Str.  914. 

4  Although  the  sheriff  take  a  bail 
bond  on  the  stat  Hen.  e,  ^et  Uiat  is 
at  his  peril,  and  the  plaintiff  shall 
not  be  thereby  concluded.  ¥Fotfe 
r.  CoUingwood.    1  fP'ib.  2id2. 

9  Th€  sheriff  shall  be  chaj^;ed  for 
taking  insufficient  bail,  and  bond 
may  be  assi^ed.  Etheriek  r.  Cmc- 
per.  1  Smic.  99.  In  1 JL  Bajpn. 
420,  it  is  that  he  is  liable  to  an  ac- 
tion as  well  as  to  amerciaments. 

6  Proceedings  were  staid  upon  the 
bail  bringing  in  the  principal  men- 

gaad  interest,  and  costs  into  court 
oceedings  on  the  bail  liond  must 
stay  if  there  is  not  return  of  a  eepi 
corpm.  3  SaUc.  BB.  Bulier  t. 
Bobs. 
7.  Action  on  bail  bond  gi^en  in^  a 
county  palatine,  on  an  action 
brotight  there,  must  be  brought  in 
the  eoart  below,  and  not  here^  tn- 
less  special  circumstances  warrant 
it.  ChesterloH  t.  MiddtekwrO.  1 
Burr.  64^ 

5  In  debt  upon  a  bail  bond  by  (he 
sheriffs  of  Middlesex^  tiiougli  they 
^tile  themselves  sherifis  in  the  de-. 
clarations,  and  declare  in  the  plu- 
ral number,  no,  phjection  ean  be  tak- 
en on  that  account,  unless  the  iMod 
appears  upon  the  record  to  be  a  bail 
iiond.  Mtnj^  of  Middlesex  v. 
Barnes.    2  L^navm.  1 185. 

9  Action  of  debt,  by  the  assignees  of 
a  bail  bond,  must  be  brought  in  tha 
court  where  the  original  action  was 
laid.  Mafris  v.  Rees.  2  Black. 
$88.  3  Wils.  348.  and  J^ottoR  v. 
Brent.    3  JBterr.  1928. 

ip  4  Am.  e.  16.  Sheriff  may  assign  a 
hail  bond  out  of  (he  county,  and  the 
action  brought  wtHere  he  assigament 
was  made.  ^ 

Thus  ia  an  action  on  a  bail  bond  by 
the  sheriff's  assignee,  the  assign- 
ment may  be  stated  to  hare  been 
made  out  of  the  county  in  whieh 
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the  mrett  WAi  aiiuiej  and  the  bond  so  Equitable  costs  eannot  be  levied 

taken.    Li  imth  ease  the  veuve  may  out  of  the  penalty  of  a  recognizaaee 

belaidiiit&eeoinityiiiivhiehtheas-  of  bail.     Baldwin  v.  Morgan.    2 

aignmeot  is  statea  to   have  been  8tr*  8^6. 

node.    Gregwn  v.  Bkaiher.     ft  Im  £1   But  bail  to  the  sheriff  are  liable 

Mtfau  i4M.    2  Strange^  727.  to  the  extent  of  the  penalty  in  the 

it  Airrftiider  ttf  defendant  before  re-  bail  bond,  to  satisfy  the  full  debt 

tun  of  writ  no  reason  for  staying  and  eosts,  although  bv  12  G.  1,  c. 

moeeediog^  upon  the  bail    bon£  29,  the  bond  cannot  be  taken  in  a 

iFftrrtsoti  and  anci^htT^  assignees  of  penalty  of  more  than  double  the 

Me  sheriffs  agoing  Annes  and  andOi-  sum  sworn  to.    Michdi  v.  GibbanSm 

er.    5  Burrows^  2688.  1  Douglas,  830. 

i2  Bail  bond  cannot  be  assigned  when  22   Where  the  recovery  is  for  mere 

the  orisinal  suit  is  out  of  court,  for  than  the  debt  sworn  to,  the  bail  are 

want  of  declaring  in  time.     Spar-  liable  only  for  that  sum  and  the 

roiv  V.  JWijflor  and  others*   2  Black.  costs.    Mtrtin  v.  Moor.  2  Strange^ 

876.  922. 

18  Bail  bonds  need  not  pursue  the  23  Writ  returnable  out  of  term  avoid 


words  of  the    retarki  of    process.  bail  bond  taken  on  it,  and  that  with- 

ShuUleworth  v.  Filkingtan.    2  8tr.  out  plea.     MiUs  v.  Bond.     1  Br. 

1155.  899. 

14  A  bail  bond  taken  by  the  name  of  fMt  Form  of  recognizance  given  in  K. 

office,  as  solvend.  Mem,  vieecondti  B.  by  a  peeress,  to  answer  an  in- 

H    assignaHs  sufficient.     jS^es  v.  dictment  for  felony  in  the  House  of 

(kdoes.    Shqpkerdr.  Oakts^   Lanfenr  Lords.    R.y.  Kir^tiUm^  {pidchess.) 

der  v.  Oakes.    2  Strange^  893.  CawpeTj  2C(4,  n. 

i5    Under  sheriff's  cleik  canaot  as-;  95  It  is  sufficient  to  state  in  the  con- 

oieii  a  bail  bond.     KUwn  v.  fttgg.  dition  the  names  of  the  parties,  and 

1  Shwige,  60.  the  time  and  place  of  the  defeudn 

16  'tht  sneriff  may  take  a  bail  bond  ant's  appearance :  if  the  cause  of 
apon  an  arrat  under  an  attachment  action  be  added,  it  may  be  rejected 

'issued  out  of  a  court  of  law  for  a  as  surplusage.    Owen  v.  Jm^    4rw 

contempt.    If  a  man  who  has  given  Term  n^.  702. 

bail  to  the  feheriffnei^ects  to  appear  26  Therefore  where  under  an  origin'^ 

at    the  return    of    the   writ,  the  al  writ  in  a  flea  of  trespass  on  the 

eourt  eannot  prevent  the  party  on  case  on  promises,  the  sheriff  took  a 

whose    account  he   was   arretted  bail  bond  conditioned  for  thedefend- 

from  proeeedins  against  the  sheriff.  ant's  appearance  in  a  plea  of  tres< 

TJte  Atng  V.  Uawes.     i  L.  ^ynu  pass^  it  was  held  good.     6  Ikrai 

7212.     2  SaJOc.  608.  Rep.  702. 

17  A  bail  bond  taken  in  more  than  Sit  A  bail  bond  given  to  the  sheriff  of 
double  the  sum  sworn  to  by  the  hurham  under  a  writ  issued  imme-. 
plaintiff,  is  good.  Mbfden  v.  JBbrS'  diately  from  this  court  to  him  is 
Im.    2  Wils.  69.  not  void ;  though  the  Count  Pala-. 

16  ST  a  purson  disqualified  from  being  tine  might   have   interposed    and 

bail  is  put  in  and  not  excepted  to,  claimed  his  privilege.    Jackson  v. 

the  plaintiff  eannot  proieeed  on  the  Htmier.    6  Term  Rq[>.  71. 

bail  bond  as  if  no  bail  had  been  put  28  If  it  appear  in  a  declaration  by  tha 

in.     Thomjnon  v.  BoubdL    2  Drnig*  assignee  of  the  sheriff  on  a  bail  bond, 

467,  fi.^  that  the  bond  is  void  by  the  provi- 

19  If  plaintiff  accepts  an  assignment  sions  of  the  statute  23  H.  6.  c.  9. 

of  a  bail  bond,  he  catmot  have  a  rule  the  eourt  on  moti6n  will  arrest  the 

for  the  sheriff  to  return  the  writ.  judgment,  after  verdict,  against  the 

Lord  Brooke  v.  fi^one.     1  fFtbem,  defendant,  upon  a  plea  of  non  esi 

^29,  factum.    2  Tlemi  Beg.  569. 
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jg9  If  a  dcclaratiou  on  a  bail  bond  con- 
clude, ''  whereby  an  action  hath  ac- 
crued to  the  plaintitr  to  demand 
and  have  of  the  principalf^*  (instead 
of  the  bail,}  and  state  non-payment 
hy  the  principal  j  it  is  bad  ou  a 
Bpecial  demurrer*  Morgan^  jis- 
sinnee  of  Sheriff  v.  Sargent^  one^  <|*c. 
d  Bos.  <J'  Full.  58. 

^0  A  sheriff's  bond,  stated  to  have 
.been  tnken  on  the  4th  JSTovewber, 
conditionedfor  thedefendatdPsappear^ 
once  on  the  morrow  of  All  Souls^ 
[sciL  dd  JVbv.']  is  void  by  the  stat- 
ute.   2  llerm  Eep.  5&% 

Si  The  court  refused  to  order  a  bail 
bond,  given  on  an  arrest  in  a  penal 
.  action,  to  be  cancelled,  on  an  affi- 
davit of  the  defendant  that  he  was 
not  the  person  who  had  incurred  the 
penalty ;  and  tliey  left  him  to  his 
plea  in  abatement.  Salter  q.  U  v* 
Sliergold    3  Term  Etp.  572. 

82  The  court  will  not  set  aside  pro- 
ceedings, and  order  the  bail  bond  to 
be  delivered  up,  because  a  defend- 
ant has  been  arrested  on  a  special 
capias^  in  which,  as  well  as  in  the 
affidavit  to  hold  to  bail  the  initials 
only  of  his  christian  name  were  in- 
aeried.      JloweU  v.   CoUnuau      2 

»  Bos.  ^  Pull.  456. 
(And  see  Amendment  U.) 

la  The  court  of  C.  P.  held  that  the 
sJieriff  mi^ht  sue  on  a  bail  bond  in 
a  different  court  from  that  in  which 
the  original  action  was  brought 
J^Tewntan  Sf  oL  v.  Fauciit.  1  ff. 
Blade.  631. 

Zit  But  the  court  of  K.  B.  held,  that 
an  action  on  a  bail  bond,  by  the  of- 
ficer to  whom  the  bond  waf  given, 
must  be  brought  in  the  court  where 
the  original  action  was  broueht. 
JDonaUy  v.  Barclay.    8  Term  Sep. 

152. 

ZH  Where  a  judgment  against  the  prin- 
cipal is  set  aside,  upon  condition 
that  the  bail  bond  shall  stand  as  a 
security,  the  bail,  if  sued  upon  the 
bond,  are  entitled  to  a  rule  to  plead, 
and  a  demand  of  plea,  before  judg- 
ment can  be  signed  against  them. 
Xivfms  V.  Surmim.    JS%w  Rep.  63, 


36  Final  judgment  may  be  entered  in 
an  action  on  a  bail  bond  without  a 
writ  of  inquiry.  Moody  v.  fheasant. 

2  Bos.  Sf  FuU.  446. 

87  Though  the  proceedings  against 
the  bail  should  be  such  as  cannot 
be  sent  aside  on  the  ground  of  irreg;- 
tdarityj  yet  the  court,  if  the  bail  ap- 
ply to  their  equitable  jurisdictunif 
will  in  all  cases  stay  proceedings 
on  the  bail  bond,  where  the  plain- 
tiffs, by  their  neglect,  have  forfeit- 
ed their  >claim  to  institute  proceed- 
ings against  tlie  baiL  3  Bos,  4* 
Full.  222.    (See  Fi^tt  v.  Truste. 

3  Bos.  4*  PulL  221.     PkacticeX.) 

38  When  the  bail  apply  to  stay  pro- 
ceedings upon  the  bail  bond,  or  a-: 
gaipst  the  sheriff,  they  uecd  not 
swear  to  merits,  though  a  trial  h^ 
been  lost.  Uardisty  v.  JSlorer. 
JSTew  Rep.  123. 

39  AV'here  two  only  of  three  joint  con- 
tractors are  sued,  the  court  will  not 
stay  proceedings  on  the  bsdl  bond, 
unless  the  defendants  will  under- 
take not  to  plead  in  abatement. 
Oovett  V.  Johnsoiu    2  Bos.  ^  ftuff. 

460. 

40  IS  d&AT  9l  procedendo  io  carry  baek 
a  cause  to  an  inferior  court;  the 
plaintiff  recover,  and  then  sue  out 
a  scire  facias  against  the  bail  below, 
and  they  remove  the  proceedii^ 
against  them  into  the  court  of  K. 
B.  by  habeas  corpus^  that  court  will 
award  a  procedendo  in  the  suit  a- 
gainst  the  bail.  Dixon  v.  Heshp^ 
et  al.    6  Tertn  Rep.  365. 

41  No  bail  bond  taken  in  London  or 
Middlesex  under  process  returnable 
in  C.  P.  on  the  first  return  of  a  term, 
shall  be  put  in  sait  until  after  the 
$th  day,  nor  bonds  taken  elsewhere 
until  after  the  9th  day  in  full  term : 
nor  if  under  process  returnable  on 
subsequent  returns,  until  alter  four 
days  and  eight  days  respectively^ 
exclusive  of  the  return  day  of  the 
process.  Reg.  Gen.  1  M.  Black. 
525^^ 

4i2  Where  the  writ  was  to  appear  be- 
fore the  King  tcheresoever  he  shauU 
tJien  he  in  England^  and  the  sheriff 
took  a  bail  bond  for  tlie  party's  |ip* 
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pemince  liefStre  t&e  King  at  West* 
minster  oo  the  day  named  in  the 
writ ;  hM  to  be  a  substantial  com- 
pliiuiee  with  the  statute  23  H.  6.  c. 
9.  so  as  to  entitle  the  assisoee  of 
the  sheriff  to  recover  on  such  bond* 
Jones  r.  8iofrdy,    9  Eastj  0$. 
#9  To  debt  on  a  bail  bond,  it  is  no  good 
/>lea  that  the  action  was  brought  by 
the  sheiifffor  the  benefit  of  and  as 
trustee    for    the    sheriff's    officer, 
who  arf^sted  the  defendant,  and  to 
whom  the  defendant,  paid  the  debt 
and  costs,  &c.  after  the  return  day, 
but,  hefore  the  sheriff  wc»  ruled  to  re- 
turn  the  tvrit,  jind  who  accepted  the 
money  so  paid  by  the  defendant  in 
full  satisfacticn  and  discharge  of  the 
bail  bona  and  fees,  S^c. ;  and  that  if  a- 
ny  damage  were  afterwards  incur- 
red for  default  of  the  defendant's  ap- 
pearance according  to  the  condition 
of  the  bond,  it  was  occasioned  by 
the  default  of  such  sheriflPs  officer 
in  not  payine  over  the  debt  and 
eosts  to  the  nktintiff  in  the  original 
action,  whicn  would  have  been  ac- 
cepted hj  sneh  plaintiif,  &c. :  for  it 
does  not  diereby  appear  that  the 
'sheriff's  officer  had  either  a  legal 
or  an  emdtaUe  interest  (even  sup- 
posing the  latter  would  have  sufn- 
ced)  m  the  bond  at  the  time  of  the 
supposed   saUsfaction   received   by 
such  officer ;  and  supposing  that  ac- 
cord and  satisfaction  could  be  plead- 
ed to  such  a  bond,  not/or  moneys  hot, 
for  a  collatteral  act ;  and  suppos- 
ing that  it  could  be  so  pleaded  after 
the  day  stipulated  for  the  perform- 
ance of  the  act.    Scholey  cmd  Dam* 
rillev.  Meams.  .  7  East^  14«. 
44  Bail  was  holden,  notwithstanding 
the  execution  against  the  principd 
was  made  returnable  at  an  eanier 
day  than  by  law  it  should  have 
been.    lUndety.  Warren.    7  Mass, 

43  After  the  special  bail  is  put  in, 
the  plaintiff,  a  he  is  dissatified  with 
it,  must  except  to  it,  and  cannot  pro- 
ceed on  the  bail  bond.  Ferns  v. 
Phelps,    i  Johns.  Cos.  249. 

46  T.  became  bail  for  D.  to  the  sher- 


iff, in  the  mayor's  court.  A  suit 
was  brought  against  T.  and  D.  on 
the  bail  bond,  in  which  T.  was  ar- 
rested, and  D.  returned  not  found. 
The  plaintiff  havingobtained  ajndg-» 
ment  by  deiaalt,  against  both  de- 
fendants brought  an  action  of  debt 
on  that  judgment  in  this  court,  to 
which  D.  plead  nid  iiel  record^  and 
T.  suffered  judgment  by  default.  It 
was  held,  that  the  judgment  in  the 
mayor's  court,  being  in  form  against 
T.  and  B,,  the  plaintiff  was  entitled 
to  judgment  against  both,  on  the 

5 lea  of  nul  tiil  record.    Dando  and 
}ando  V.  Doll  and  TTreinper.     % 
Johns.  Rep.  87. 

47  Where  the  plaintiff  takes  an  as- 
signment of  the  bail  bond,  and  bring* 
an  action  against  the  principal  and 
the  bail  to  the  arrest,  and  obtains  a 
judgment,  and  issues  an  execution, 
he  cannot  afterwards  file  common 
bail  in  the  original  suit,  and  pro- 
ceed to  judgment  thereon ;  but  is 
concluded  by  his  election  to  proceed 
on  the  bail  bond.  Beecker  v.  Sim* 
mons.    7  J(^ns.  Bep.  119. 

48  Where  bail  taken  in  a  court  of 
common  pleas,  remove  out  of  the 
county,  an  action  may  be  brought 
in  this  court  on  the  recognizance. 
Davis  V.  Gillet  and  another.  7 
J(^ns.  Rep,  318. 

nL  Scire  FaciaSj  or  other  Proceedings^ 
against  BaU. 

1  If  principal  defendant  dies  after 
the  return  of  the  ca.  sa.  although  his 
death  before  the  suing  forth  the  first 
SCI.  fa.  the  bail  are  fixed  with  the 
debt  and  costs  in  point  of  law,  and 
the  set.  fa.  are  only  an  indulgence 
of  the  court.  Filewood  v.  Poppk' 
wood  and  Turner.    2  WUs.  65. 

2  •  Scire  facias  eLgaiusthtLii  fitter  exan' 
eretur  ordered  to  be  entered,  though 
not  actually  done,  irregular.  AmoT 
V.  Isaac.    1  Burr.  409. 

3  A  scire  facias  may  be  sued  out  a- 
gainst  bail  on  the  day  on  which  the 
capiat  ad  satisfaciendum  against  the 
principal  b  returnable,  and  bear 
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teste  on  that  day.  James^  Sewariy 
ifnd  others  v.  SvmOi  and  atherSj  bail 
of  Ranger.  2  I4.  Satpn.  ±5%7.  2 
Str.  866. 
4  Scire  facias  against  bail  in  error 
of  a  judgment  in  the  common  pleas 
must  be  to  shew  cause  why  the 
piaintifT  should  not  have  execution 
of  the  debt  aforesaid,  and  not  dam" 
ag^.    Barlow  v.  Evans,    l  Wils. 

Bi  Scufa.  against  bail  may  be  sued 
QUt  alter  a  co*  sa.  returned,  Ihough 
not  resularly  filed,  and  short  notice 
to  the  l)ail  is  immaterial.  Hunt  v. 
Coof;e.    S  Burr.  1960.    1  Blwk.  393. 

6  iS^ct.  fa.  on  recognizance  of  bail 
taken  in  LondoUy  and  enrolled  at 
JFestminsier  as  so  taken,  may  bd 
sued  either  in  London  or  Middlesex. 
EjBnny  v.  Thamion.    2  Black.  768. 

7  Proceedings  against  the  bail  to  an 
action  shall  not  be  stayed  on  ac- 
count of  the  death  of  the  principal^ 
if  he  was  aliye  at  the  return  of  the 
capias  ad  satisfaciendum.  Farry  r. 
Berry.  2  L.  Rayiiu  ±\32.  2  8tr. 
7±7.    1  Sir.  511.     Olm  V.  Fates. 

8  Bail  who  have  negleeted  to  sur- 
render may  have  execution  stayed 
till  after  affirmance  of  the  principal 
judgment.     Cole  v.  BuckcawL     2 

Sir.  S72. 

9  Where  no  bail  in  error  is  requir- 
ed, the  bail  applying  to  stay  pro- 
ceedings must  undertake  for  the 
costs  on  the  writ  of  error.  Rifton 
▼.  Francis^  bail  of  Mish.    2  8tr.  877. 

10  Upon  removBi  by  habeas  corpus, 
th^  court  will  examine  into  the 
cause  of  action.  Lumley  t.  Quarry. 
1  SaUc.  101. 

11  For  defendant  shall  not  he  exeuaed 
from  giving  special  bail,  on  a  sug- 
gestion that  the  action  is  brount 
for  somethiujg  done  by  him  in  a  jn- 
dicial  capacity.    2  L.  Raym.  767. 

.  (And  see  Amendment  IL) 
±2  When  there  is  only  one  scire /ocios 
against  bail,  and  the  proceedings 
are  by  bill,  there  need  be  only  four 
days  exclusive  between  the  teste  and 
return  of  it  fiell  t«  Jackson*  4 
Term  Rep.  003. 


13  Where  the  defendant  wa«  i^ued  by 
original  in  Land^p  the  scire  facias 
asainst  the  bail  must  he  sued  thero 
also :  and  it  does  not  help  the  plain^ 
tiff  who  sued  oat  the  scire  facias  in 
Middlesex,  that  bail  bad  by  nrii^tako 
been  put  in  there.  JSbrrisr.  Col' 
vart.    1  East,  603» 

14f  The  scire  facias  against  bail  must 
lie  four  days  in  the  office,  as  weU 
where  scire  feci  is  returned  as  fdfdL 
WiUiams  v.  Misoiu     1  East,  89,  n. 

10  If  the  second  writ  of  scire  facias 
be  in  proper  time  on  the  file  in  the 
sheriff's  office,  that  is  sufficient  to 
warrant  proceedings  against  the 
bail,  thouch  it  were  not  entered  in 
the  scire  facias  book  in  the  sheriff's 
office,  which  is  merely  a  private 
hook  for  his  own  convenience.  Ifey- 
wood  v.  Rennard.    3  East,  570. 

16  The  court  set  aside  the  proceed- 
ings in  scire  facias  against  bail,  he- 
cause  they  were  summoned  only  an 
hour  before  the  court  rose  on  tlie 
return  day.  And  the  sheriff's  re- 
turn ot  scire  feci  does  not  estop  the 
bail  from  shewing  that  they  were 
summoned  so  late  on  the  return 
day,  that  they  could  not  bring  in 
their  principal  before  the  rising  of 
the  court  Webb  v.  Harvey.  2 
Trnn  Rep.  757.  Pool  ▼.  mUs.  S 
2hrm  Rqf.  758,  n. 

17  But  hy  the  settled  practise  of  the 
court,  it  is  sufficient  if  the  bail  be 
summoned  any  time  before  the  ris- 
ing of  the  court  on  the  return  day. 
CSmrkB  v.  Bradshaw.    1  Bast,  86. 

And  there  is  a  mistake  in  the  report 
of  the  case  of  Webb  y.  Harvey,  in 
statins  the  notioe  to  the  bail  to  have 
been  before,  as  in  fact  it  was  not 
served  till  t^ter,  the  rising  of  tjie 
court.    1  E^sL  88, 9. 

18  The  plaintiff  may  sue  out  a  writ 
against  the  bail  on  their  recogniz** 
ance,  on  the  return  day  of  the  co. 
so.  against  the  iiriacipal.  Shivers 
r.  Brooks.    8  Tenn  Rep.  6^. 

19  The  court  of  C.  P.  set  aside  pro* 
eeedings  against  bail,  because  the 
CO.  sa.  was  tested  of  a  term  prior  to 
that  in  which  judgment  was  si^edl 
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ngainst  the  piineipaL     Qawler  t. 

Mly.     1  K  Black.  74k 
20  Bat  it  is  iinmaterial  the  capias  ad 

Tespandadum  against  the  bail  being 

teded  of  a  Jay  prior  to  the  return  of 
the  CO.  sa,  against  the  principal,  if 
in  &et  it  be  not  sued  out  till  after. 
Bnero  v.  fFri^.     2  Bos.  Sf  Pull. 

SS3. 

2i  Bj  the  final  judgment  mentioned 
in  the  statute  of  1784>  c«  10.  s.  3. 
within  one.  year  from  which  scire 
facias  must  be  served  upon  baily  is 
intended  the  first  judgment  on  which 
the  plaintiff  may  sue  out  an  execu- 
tion ;  whether  such  judement  be 
rendered  in  the  common  pleas  or  in 
this  court ;  and  a  judgment  on  re- 
view is  not  intended.  Swett  et  aL 
V.  Sullitan.    7  Mass.  342. 

32  Where  the  proceedings  against  bail 
were  irregular;  but  they  suffered 
two  terms  to  elapse,  after  a  know- 
ledge of  the  irregularity,  before 
they  applied  to  set  aside  the  prd^ 
ceedings,  the  motion  was  deniea,  as 
coming  too  late.  Jones  v.  Dmming 
and  Uoe.    2  Johns.  Cos.  74;. 

23  Where  the  plaintiff' agreed  to  stay 
the  proceedings  in  a  bail  bond  suit, 
on  payment  of  costs,  the  original 
suit  having  been  settled,  and  the  de- 
fendant neelecting  to  pay  the  costs, 
the  plaintiff  proceeded  in  the  bail 
bond  suit,  the  court  refused  to  set 
aside  the  proceeding,  as  the  plain- 
tiff had  no  other  way  of  obtaining 
his  c6st9.  Campbell  v.  Qrove.  2 
Johns.  Ckis,  ±05. 

2b  On  an  application  to  set  asi<ie  a 
default  for  not  pleading  bail  are 
not  entitled  to  any  peculiar  indul- 
gence. Oorham  v.  Lansing  and  Doe. 
2Jofins.  Cos.  107. 

25  In  an  action  of  scire  facias  against 
bait,  the  defendant  pleaded  that  an- 
other person  of  the  same  name  and 
description  beoame  bail;  and  travers- 
ed that  he  was  the  same  person 
named  in  the  bail  piece.  It  was 
proved  at  the  trial,  that  the  name 
of  Ehudhan  JSToble^  the  defendant, 
was  inserted  in  the  bail  piece  ;  but 
that  Stephen  ^'brton  was  the  person 


who  intended  to  be  bail,  and  who  in 
fact,  appeared  before  the  judge  who 
signed  the  acknowledgment  on  Ih^ 
bail  piece.  The  plea  was  held 
good,  and  the  evidence  competent 
to  support  the  plea,  on  the  issue 
joined,  as  to  the  indentity  of  the 
'   person.   Benoard  v.  JSTohle.    2  Johns. 

Cos.  293. 

26  Bail  to  the  sheriff  are  responsiblo 
oidy  for  the  principal  and  interest 
due  on  the  bond  in  the  original  suit, 
and  not  for  any  matter  dehors  the 
condition  for  which  ilie  penalty  is 
claimed  as  security.  Treadweli  v. 
M'Keel  and  others.    2  Johns.  Cos. 

3*0. 

27  Before  a  suit  can  be  commenced 
against  bail,  a  ca.  sa.  or  test.  ca.  sd. 
against  the  principal  ihust  be  sued 
ouLand  actually  returned  mth non 
amitventus  endorsed  thereon,  and 
fiRcl  in  the  clerk's  oflice.  Pear  sail 
y.  Lawrence  and  Doe.  3  JoJinSi 
Hep.  514. 

IVj  Surrender  of  Principal. 

i  On  a  recognizance  to  render  in  ail 
inferior  court,  if  the  proceedings 
are  removed  into  K.  B.  the  render 
may  be  there.  Freshwater  v.  Eaton. 
1  Str,  4b. 

2  The  bail  of  a  convict  allowed  to 
surrender  in  dischai^  of  them- 
selves. Case  of  the  bail  of  Peter 
Vergen.    2Str.±2i7. 

3  Two  days'  notice  of  render  ought 
to  be  given  to  dischai^  bail.  LU" 
ell  V.  Minucapt.  GaUetly.  1  Salfc. 
101. 

4  'f  he  king's  debtor  may  be  bronght 
up  and  surrendered  in  a  civil  suit. 
The  case  of  the  bail  of  Boise  and  SeU 
lers.    1  sft*.  641. 

5  Bail  must  render  the  principal  in 
discharge  of  themselves  the  audrto 
die  of  the  i-etum  of  the  secona  scire 
facias  sedente  curia^  or  they  corae 

too  late  afterwards,  even  the  same 
day.  Simmonds  v.  Middleton  and 
others.     1  iVils.  269. 

6  Bail  have  time  to  surrender  prin- 
cipal till  qiiarto  die  post»  when  a5i- 
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tion  by  onginal.    Baiky  ▼.  BmeaUi- 
man,  "  4  mtrr.  SIS*. . 

7  Debt  lies  against  biedl  upon  their 
reeognizance.  Proceedings  shall 
be  stayed  in  such  action  on  a  ren- 
der of  the  principal  within  eight 
days  in  full  term  after  the  return 
of  the  process.  Miller  r.  Petit  1 
L.  Kayuiond^  720. 

8  On  surrender,  bail  will  not  be  dis- 
charged unless  they  enter  a  commit- 
titur  in  the  office.  Such  committi- 
tur  caunot  be  entered  after  the 
death  of  the  piincipal,  though  he 

.  ivas  actually  surrendered  and  ens- 
tody  while  alive.  JFard  v.  Griffith. 
1  jL  Raymond^  83. 

d  Render  before  return  of  the  latitat 
not  pleadable  to  an  action  on  a  re- 
eocnizance  of  bail,  •^onymous,  1 
SaUc.  101. 

10  The  rendering  is  a  discharge  in 
posse  as  to  bail  in  three  different  ac- 
tions, but  not  complete  and  actual 
till  exon.  entered.'  WiUiduis  v. 
TViUiams.    1  8alk.  08. 

11  Bail  shall  have  time  to  surren- 
der principal  after  writ*  of  error 
brought  by  him.  Capron  v.  Archer. 
1  Burr,  340. 

12  If  an  action  is  commenced  against 
bail  by  a  wrong  process,  it  does  not 
prevent  Ids  rendering  the  principal. 
Hoare  v.  Mvngayj  tmcj  ^c.    2  8tr» 

915. 

13  Person  listed  surrendered  by  his 
bail  in  their  own  dischai^e.  Bond 
V.  Isaac,    i  Burr.  389. 

14  Render  in  dischai^  of  bail  in  an 
action  will  not  discharge  the  bail 
on  an  indictment.  Anonymous.  1 
SaOc.  ±05. 

15  The  recognizance  of  bail  is  for- 
feited by  the  return  of  non  est  inven- 
tus on  the  ca.  so.  but  if  a  render  is 
made  before  the  court  rises  on  a  re- 
turn day  of  the  last  set.  fa,  the  court 

'  will  stay  the  proceedings  against  the 
hail,  though  they  may  nave  accept- 
ed the  declaration,  but  such  tender 
cannot  be  pleaded.  WUmore  v. 
Clerk  ij*  Howard.  1 L.  Raym.  156. 
IG  Bail  wbo  immediately  surrender 
the    principal   need  not   justify. 


MStchell  r.  Morris.  St  Blade.  Il79c 
Jacksonr.Trinder.  J^.  1180, 758* 
^  17  Attorney  may  be  special  bail,  in 
order  to  surrender,  but  cannot  jaiti* 
fy.    Jackson  v.  Trinder.    lb,  1180. 

18  But  bail  surreptitiously  put  in,  are 
as  no  bail,  and  cannot  surrender. 
Jackson  v.  Morris.  Richardsonj, 
Morris.    2  Black.  1179. 

19  Sheriff's  bail  cannot  take  the  de- 
fendant on  ft  Sunday  in  order  to  sur- 
render her.  Brooks  v.  Warren.  2 
Black.  1273. 

(And  see  Attachment  I.     Prac- 
tice ni.) 

20  Bail  may  render  the  principal  be- . 
fore  the  return  of  a  rule  against  th& 
sheriff  to  bring  in  the  body,  before 
they  have  justified,  giving  notice  of 
sucti  surrender  to  the  plaintiff's  at- 
torney. Reg.  Gen.  5  Term  Rep.  638. 
(See  HaU  v.  WaBcer.  1  H.  Black. 
368.) 

21  So  they  may  render  the  principal 
after  an  assignment  of  the  bail  bondy 
tliough  they  have  not  justified.    Ed- 

.  ivin  V.  Allen.    5  Tenn  Rejf.  401. 

22  Bail  sued  on  their  recognizance  by 
attachment  of  privilege,  may  render 
the  principal  on  the  appearanee 
day  of  the  return.  Fletcher  v.«^m- 
gelL    2  E.  Rlack.  117. 

But  the  surrender  must  be  belbre  the 
rising  of  the  court.  Lardner  v.  Bos- 
sage.    2  H.  Black.  593. 

23  The  court  will  not  enlai^  the  time 
for  bail  to  render  their  prinei{ial^ 
on  the  ground  that  he  coind  not  be 
removed  without  endangering  bis 
life.  Wirni  v.  Petty.  4  East.  102. 
J\'\ghtivgale  v.  Lmvry^  cited.  ^ 
East,  102. 

24  Nor  on  the  ground  of  the  unwar-* 
rantable  arrest  and  detention  of  the 
principal    by    a    foreign    enemy. 
Grant  v.  Fagan.    4  East,  189. 

25  For  the  bail  are  not  excused  fkt)n» 
the  performance  of  the  condition  of 
the  bond,  merely  because  the  render 
has  become  impossible  without  any 
default  of  theirs ;  but  only  when  H 
has  become  so,  by  the  act  or  lavr  of 
onr  own  state.    4f  Easty  190. 

26  But  it  seems  ^he  court  would  en* 
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hapb  the  Umt  of  render,  in  order  B2  So  the  court  of  K.  B.  held  that 

Ihattkeexavimitioneftheprineipal^  though  one  bail  only  had  justified, 

a  bankruptyinightbe  previously  com-  and  time  had  been  refused  to  justi- 

pleted ;  no  prejudice  ensuing  there-  fy  another,  they  ivere  competent  to 

iron  to  the  plaintiflP.     Maude  v.  surrender.    Atumtpnous.   J^^ew  Bep, 

Jaweff.    3  Eastj  14^.  138,  n. 

S7  IVoceedings  may  be  stayed  on  a  33  And  that  even  bail  rejected  while 

hail  bond,  on  payment  of  costs,  on  the  bail  pieee  are  competent  to 

though  the  bail  surrender  the  jprin-  surrender.     Ibid, 

eipai  without  having  justified.  Mey-  34  But  the  court  of  C.  P.  held  that 

sev  V.  CamelL    b  Term  Bep.  634.  bail  rejected  are  no  bail,  and  cannot 

28  Bail  who  are  excepted  to,  and  do  surrender.    Mills  v.  Head.     Mw 

not  justify  on  the  day  appointed,  Bep,  137. 

cannot   aiterwards    surrender   the  35  If  the  defendant,  who  has  given  a 

principal ,  being  thereby  out  of  court ;  bail  bond,  surrender  himselr  to  tha 

but  the  defendent  being,  in  point  of  sheriiT  before  the  return  of  the  writ, 

lact,  in  'custody  before  the  assign-  the  bail  bond  may  be  given  up,  and 

jnent  of  the  bail  bond,  the  couH  of  it  will  be  considered  as  if  no  such 

K.  B.  set  aside  proceedings  on  pay-  bond  had  been  siven..  Jcmesv.  Lan^ 

ment  of  eos^s.    Mardwick  v.  Blucic.  der.    6  Term  Mep.  7 SB. 

7  Term  Bep.  2Q7.  86  But  he  must  give  notice  of  such 

S9  If  the  principal  be  surrendered  in  surrender.    Mmdodcset  oLv.  Bull- 

time,  though  the  bail  omit  to  g^ve  cock.    1  Bos.  ^T  ^^*  B29. 

regular  notice  of  it  to  the  plaintiff,  87  And  it  is  optional  with  the  sheriff 

in  consequence  of  which  he  pro-  whether  or  not  he  will  accept  the 

ceeds  upon  the  bail-bond,  the  bail  surrender,  in  discharge  of  the  bail 

nay  apply  to  set  aside  the  proceed-  bond,  before  the  return  of  the  writ, 

ings  on  pavment  of  costs  even  after  1  JSok,  383.    (See  HdmHtony.  Wil^ 

execution  levied,  and  the  money  is  son.    1  E(ist^  383,  tit.  Sheriff  I.) 

in  the  sheriff's  hands.    LepineetaL  .88  Where  a  plaintiS*  being  arrested, 

V.  Barratt.    8  Term  Rep.  222.  has  remained  some  time  in  custody, 

30  If  aifl.  being  arrested  by  B.  on  pro-  and  then  a  bail  bond  has  been  tak- 
eess  of  C.  P.  give  bail  to  the  sheriff,  en,  it  may  be  cancelled,  if  the  de- 
and  before  the  return  of  the  writ  fendant  return  into  the  sheriff's  cus^ 
being  again  arrested  by  C.  is  com-  tody  before  the  return  of  the  writ. 
nitted  to  the  Fleet  prison,  after  /Stamper  v.  MtUboume.  7  Term 
which  B.  takes  an  assignment  rf  Bep.  122. 

the  bail  bond,  and  proceed  thereon,  39  Bail  above  may  be  put  in,  and  ih^ 

the  court  will  stay  such  proceeding ;  principal  be  surrendered  before  the 

but  will  not  make  B.  pay  costs,  for  return  of  the  writ,  and  the  plaintiff 

they  will   not  try  upon  affidavit  cannot  afterwards  proceed  on  the 

whether  he  knew  or  not  that  Ji.  was  bail  bond,     Hyde  v.  Whi^ard.    8 

in  CHstodv,  but  will  consider  him  ig^  Term  Bep.  4d6. 

ttorant  of  that  fact,  unless  notice  of  40  But  seeHug^^inSY.  Bambridge^  and 

surrender  has  been  regularly  given.  Newton  v.  Lewis.     8  Term  Rep. 

Harding  v.  Henntm.    3  Bos.  ^  Pull.  ^&7^  8,  n, 

232.  41  The  court,  on  the  application  of 

31  If  on  exception  to  bail^ notice  be  the  defendant's  bail,  granted  a  ha- 
given  of  other  bail,  only  one  of  beas  corpus  to  the  sheriff  of  H.  in 
whom  justifies,  and  the  names  of  whose  custody  the  defendant  was 
the  former  still  remain  on  the  bail  under  a  charge  of  fellony,  to  bring 
pie«e,  such  former  may  surrender  him  up,  in  order  that  he  might  be 
the  principal.  R.Y.  The  Sheriff  of  surrendered  bv  his  bail.  Sfiarp  r, 
Smar,    5  Term  Rep.  033,  Sherif.    7  Tenn  Rep,  2:^3, 
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^2  A  luBaiic  may  be  brought  up  by 
habeas  corpus  from  St  Luke^s  hos- 
pital to  be  surrendered  in  discharge 
of  his  bail.  FUIop  v.  tSexton.  3 
Bos.  ^  Full.  550. 

^3  One,  who  was  committed  to  •Yew- 
gate  by  commissioners  of  bankrupt, 
must,    for  the    purpose    of   being 

*  surrendered  by  his  bail  in  a  civil 
suit,  be  ifrought  up  hy  habeas  cotpm 
issued  on  tbe  crown  side  of  the  court, 
on  which  side  also  must  be  tak- 
en the  subsequent  rule .  for  his  sur- 
render in  the  action,  his  commit- 
ment |7ro/armfl  to  the  marshal,  and 
his  recommitment  to  JSTewgate^ 
charged  w  ith  the  seyei*al  matters. 
TaT/tor^s  Case.    3  East^  232. 

44i  Bail  above  may  justify  the  break- 
ing and  entering  a  house  (the  outer 
door  being  open)  in  which  the  prin- 
cipal resides^  in  order  to  seek  for 
him,  for  the  purpose  of  rmdering 
him.  Sheers  v.  firooke.  2  Ja. 
Black.  120. 

40  If  upon  the  return  of  non  est  inveri' 
tus  lb  the  ca.  sa.  the  plaintiff  pro- 
ceed against  the  bail,  and  deliv<:r  a 
declaration  conditionally,  the  bail 
cannot  apply  to  the  court  to  stay 
proceedings,  on  payment  of  the  debt 
and  costs  of  the  original  action  only, 
but  must  also  pay  the  costs  of  the 
secona  action,  though  the  bail  ten- 
dered the  original  damages  and 
costs  before  the  end  of  eight  days 
from  the  return  of  the  ca.  sa.  witbin 
which  time  by  the  practice  of  the 
court  they  might  hAve  discharged 
themselves  by  surrenderins;  their 
principal.  Ferigal  y.  MeUisti.  5 
Term  Rep.  363. 

^6  W!iere,  after  due  notice  of  render 
of  the  principal,  the  plainliff  8t»li 
proceeds  against  the  bail  in  the  ac- 
tion of  debt  upon  the  recognizance, 
because  no  ofter  was  made  by  them 
to  pay  the  costs  in  the  suit  against 
them,  nor  any  rule  obtained  by  them 
to  stay  proceedings  in  the  action  a- 
gainst  them  on  payment  of  costs ; 
held  the  subsequent  proceedings  ir- 
regular, being  contrary  to  the  rule 
9^  court  Trin.  1  Mn^  which  says 


that  on  sueh.  notice  of  render  all 
further  proceedings  against  the  bail 
shall  cease.  '  Bymt  v.  •AgMar.  3 
East^  306. 

47  If  proceedings  be  commenced  upon 
a  recognizance  of  bail  immc^diateJj 
upon  the  return  of  the  ca.  sa.  im 
court  (€.  P.)  will  not  stay  them  bot 
upon  payment  of  the  costs,  though 
the  principal  be  surrendered  within 
the  four  days  allowed  by  the  prac- 
tice of  the  court.  Mbott  v.  Batcleffk 
3  Bos.  Sf  Pull.  18. 

48  K  an  action  be  brought  in  R.  B. 
against  iiail,  on  a  recognizance  of 
bail  taken  in  C.  P.  they  have  the 
same  indulgence  (of  eight  days  in 
full  term  after  the  return  of  the  writ 
against  them)  to  render  the  princi- 
pal as  if  the  recognizance  had  b^n 
taken  in  K.  B.  Fisher  v.  Eton- 
scombe.    7  Term  Rep.  36.5. 

49  In  the  court  of  K.  d.  the  bail  have 
eight  days  in  which  to  render  the 
principal,  from  the  return  of  that 
writ  on  wMch  there  is  an  effectual 
proceeding  against  them.  Wilkin- 
son Sfal.y.  Pass.    8  TBrmRep.i^ 

90  Therefore,  where  the  plaintiff  su- 
ed the  bail  on  their  recognizance 
who  did  not  render  the  principal 
witliin  ei^ht  days,  and  then  the 
plaintiff  died  (after  plea  and  demor- 
rer  in  that  action)  and  his  exeeutore 
brought  another  action  against  the 
bail ';  it  was  ruled  that  the  hail  bad 
eight  days  from  tlie  return  of  the 
process  in  the  second  action,  in 
which  to  render  the  prineipal.  8 
Term  Bep.  i22. 

61  So  in  the  court  of  C.  If.  where  hail 
served  with  process  on  his  recogni- 
zance died  before  the  quarto  die  pasty 
and  fresh  process  issued  against  his 
executors,  it  was  held  that  they  had 
until  the  quarto  die  post  of  the  se- 
cond writ  to  surrender  the  principal. 
Meddoscroft  v.  Sutton  Seal.  1  Iks. 
§•  PuU.  61. 

52  Where  the  principal  surrendered 
to  the  gaoler  at  the  county  gaol,  in 
dischai^ge  of  his  bail  to  the  sheriff, 
before  X2  o'dock  on  the  first  day  of 
the  tgrm,  being  the  return  day  of 
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tbe  writ,  and  the  under  sherifif  si^ 
.iiified  bis  aseeui  to  the  surrender  by 
the  retain  of  the  post  tbe  next  day, 
at  the  disfauee  of  17  miles ;  held 
snffieieiit  (o  discharge  the  bail  bond, 
of  itiieli  the  plainliit  had  taken  an 
asf^nment  aiterwards,  with  notice 
of  such  surrender.     Flympton  v. 
BotcetL    10  East^  100. 
53  An  administrator  may  surrender  a 
principal,  for  whom  his  intestate 
was  bail.      Wheeler  v.  Wheder,    7 
Jilass.  169. 
5S  If  the  bail  surrender  tbe  principal 
within  eight  days  in  term  after  the 
return    of  process    against    them, 
it  is  sufficient,  and  the  exaneretur 
may  be  entered  aflterwards.   Strong 
V.  barber  ^  Griffin,    l  Johns,  Cos, 
329. 
55  Bail  having  eight  days  in  full  term, 
after  return  of  capias  against  them, 
within  which  to  return  their  prin- 
cipal application  for  leave  to  sur- 
render befor  the  expiration  of  that 
time  is  unnecessary  and  premature. 
Elliott  T.  Hmf.     lr Johns.  Cos.  334. 

96  Though  bail  be  indemnified  by 
their  principal,  yet  the  court  wili 
order  an  ex&neretwr  to  be  entered  on 
the  bail  piece,  if  the  surrender  has 
been  made  within  eight  days,  after 
the  return  of  nroeess  against  the 
bail.  Brofwna€fw  v.  Forbes.  2 
Johns.  Bep.  loT. 

97  Where  bail  have  been  lulled  int» 
security  by  the  conduct  of  plaintiff, 
and  are  taken  by  surprize,  the  court 
will  relieve  them,  by  allowing  a 
surrender,  though  more  than  eight 
days  in  fidl  term  have  elapsed  alter 
the  return  of  the  capias  against  bail. 
JUvingstmi  v.  Bartles.  4  Johns.  Bep. 
478. 

5%  Bail  may  depute  another  to  take 
and  surrender  their  principal;  and 
the  bail,  or  the  person  deputed  by 
him,  for  that  purpose,  may  take  the 
prineial  in  another  state,  or  at  any 
time,  andnin  any  place.  J^icoUs  v. 
B^ersolL    7  Johns,  Bep,  145. 

B9  Bail  may  break  open  the  outer,  door 
of  the  house  in  order  to  take  the 
principal.    Ibid, 


60  If  tlie  principal  be  surrendered, 
pending  the  suit  by  scire  facias  a* 
^gainst  the  bail,  the  court  will  not 
allow  an  exaneretur  to  be  entered 
on  the  bail  piece,  until  the  costs  of 
the  proceedings  against  bail  are 
paid.  Parker  v.  Tomlinson.  2 
Johns.  Cos.  220, 

61  Bail  are  not  considered  as  fixed,, 
until  after  eight  days  in  full  term, 
after  the  return  of  process  against 
them,  or  within  the  time  allowed 
for  the  surrender  of  the  principal. 
Ktine  V.  Jngrafiam.  2  Johns,  Cas. 
403. 

62  When  bail  may  surrender  the  prin-' 
cipal,  who  was  a  member  of  Con- 
gress.    3  Dallas^  4r78. 

63  It  is  not  a  sufficient  excuse  for  bail 
not  surrendering  their  principal, 
that  he  is  confined  in  the  state's 
prison.  Parker  v.  Chandler,  a 
Jdass.  264. 

64  After  final  judgment,  bail  cannot 
surrender  their  principal  in  court. 
Bice  et  al.  v.  Games,    b  Mass.  490. 

y.    What  else  shall  discharge  the  Bail. 

1  ITie  bail  will  be  discharged  upon 
motion,  if  the  defendant  became  a 
peer  pending  the  action.  Trinder 
v.  Shirley,    l  DouglaSj  45. 

2  Plaintiff  shall  lose  his  bail  *  where 
he  declares  differently  from  his 
writ.  Hally  v.  Tipping.  3  Wiis^ 
61. 

3  Plaintiff*  declaims  in  the  city  court 
in  debt  on  a  concessit  solvere,  the 
cause  is  removed  by  habeas  corpus, 
and  he  declares  here  in  case ;  yet 
he  shall  not  loose  his  bail,  for  it  is 
the  same  cause  of  action.  Gtirtn  y. 
Mackhenry.    1  Wils.  277. 

4  Bail  to  an  action  cannot  take  any 
advantage  of  an  irregularity  in  the 
capias  ad  satirfaciendum  against  the 
principal.  Vholmandeley  v.  BeaU 
tng.    2  L.  Baym.  1096. 

5  Bail  excepted  to,  but  not  struck 
off",  of  bail  piece,  may  apply  for  exn 
oneretur.  Humphrey  v,  ieite,  4 
Burrows^  2107. 

6  In  order  to  exonerate  a  bail  ex-* 
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cepted  to  and  set  aside,  his  name 
must  be  struck  out  of  the  bail  piece. 
Fulke   &  Bourke.     l  Blackstom^ 

7  There  shall  be  common  bail  on  a 
recovery  in  a  foreign  c^urt.  De 
BalJ  V.  Mackensie.    2  Sir.  1^3. 

%  The  bail  of  one  indicted  for  perja^ 
ry  and  acquitted  shall  be  discharge 
cd,  though  the  discharge  be  not  en- 
tered of  Vecord.  The  King  v.  Spen- 
ser.   1  Wils.  310. 

9  Common  bail  ordered,  though  on 
a  not|(  giyen  after  a  former  action 
superseded,  being  on  the  same  ac- 
count.' Taylor  v.  Wasteneys,  3  Sir. 
1^18. 

iO  Common  bail  ordered  ivhen  de- 
fendant arrested  on  a  new  undertak- 

.  ing,  after  a  dischai^e  by  insolvent 
debtor's  act.    Turner  v.  Schomberg* 

2  Str.  ±234u 

ii  Court  will  examine  whether  an 
lietion  be  bailable,  though  removed 
from  aiv  inferior  court  by  habeas  cor- 
puSf  but  will  not  dischai^  the  de- 
fendant on  common  bail,  unless  the 
ease  is  manifestly  vexations.  Ech- 
lin  v.  Hartop*    2  Black.  886. 

1^  On  demurrer  to  a  declaration  on  a 
bail  bond  for  a  contempt,  the  court 
^'ill  not  presume  the  plaintiff  had 
no  authority  to  take  bail,  bat  some 
,/case  must  be  made  upon  the  jplead- 
jngs.  Say  v.  Ellis*  2  BlacksUme^ 
053.  " 

^3  Bail  for  a  bankrupt,  who  obtains 
his  certificate  depenaing  the  action, 
shall  be  discharged,  if  the  certifi- 
cate ^is  prior  to  their  being  fixed, 
4>therwisetliey  remain  liable.  JVool' 
ley  et  aP  v.  Coifbe  et  aV  (bail  of 
fiobbe,  a  bankrupt).      1  JSurroirs, 

14  Bail  put  in  upon  the  removal  of  a 
habeas  corpus,  is  not  liable  if  decla- 
ration for  a  larger  snm.  Wyait  v. 
Evans.    3  SaUc.  55,   • 

10  Bail  must  pay  the  costs  of  all  ac- 
tions, as  well  as  the  whole  debt, 
before  proceedings  against  them 
shall  stay.  Walker  v.  Cartef.  2 
Black.  816.  ' 

(^ce  also  Alien  XII,  &c.;  Arrkst  I.) 


16  A  cqgmint  by  the  principal,  with-' 
out  notice  to  the  biul,  does  not  dis- 
charge the  bail.  Ilodgscny.J)ru- 
gent.    5  Tenn  Bep.  3f:f7. 

17  The  court  permitted  an  exoneretm' 
to  be  entered  on  the  bail  piece,  tha 
defendant  being  under  sentence  of 
transportation  ibr  a  felony.  fVooi 
Y.  Mitchell.    6  Term  Sep.  2^X. 

18  The  court  of  IL  B.  ref fised  to  or- 
der an  exoneretur  to  he  entered  on 
the  bail  piece,  on  the  ground  that  the 
debt  was  contracted  while  the  de- 
fendant was  resident  in  a  foreigja 

.  country,  and  before  he  became  a 
bankrupt  by  the  laws  of  that  coun- 
try, though  he  had  obtained  his  cer- 
tificate there.  Tedder  v.  M^Mas- 
t£r.    &  Term  Rep.  609. 

19  And  the  court  aistinguished  the  a* 
hove  from  the  case  of  Ballantine  t. 
Golding,  4  2\  B.  185,  n.)  where  plain- 
tiff as  well  as  defendant  resided  in 
Ireland  at  ^e  time  of  the  defend- 

•  ant's  ban^uptcv   there.     8  Term 
Sep.  609.    (And  see  ante,  Div.  I.) 

20  The  court  will  not  discharge  a  de- 
fendant on  a  common  appearance, 
on  the  ground  of  his  having  obtain- 
ed his  certificate  as  a  bankrupt, 
and  the  debt  being  thereby  barred, 
if  tJie  validity  of  the  certifi«ate  is 
meant  to  be  disputed,  /^cey  v. 
Federicu  2  Bos.  S[  Pull.  390.  (And 
see  ante  I.) 

2i  Bail  cannot  plead  the  bankrapt- 
ey  and  eertificate  of  their  principal 
in  their  own  discharge.  Beddome 
y.  Holbrooke,  i  Bos.  ^  PulL  4«0, 
n.  Donnelly  y.  Bunn.  lb.  2  Bos, 
*  Full.  45. 

22  If  the  principal  die  after  the  return 
of  the  ca.  sa.  and  before  the  return 
be  filed,  the  bail  are.  fixed,  and  tlie 
court  will  not  stay  the  filing  of  tlie 
return  in  favour nf  the  bail.  Raur- 
Unson  v.  Gunston.  6  2^rm  Sep. 
284. 

23  The  defendant  a  seaman,  beii^ 
out  upon  bail  on  process  for  a  debt 
under  2qL  was  impressed  inte  the 
King's  service  $  and  as  be  would 
have  been  entitled  to  lus  discharfi^e 
if  in  custody,  by  virtue  of  the  slut. 
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^2  O.  8,  e.  8^  i-  ^9  tbe  court  oo 
applieatiim  of  the  bail  ordered  an 
exnaeretar  tf  be  entered  on  the  bait 
jiieee  in  tbe  firat  instance.  Bobert' 
SMC  V.  Bfttarwn.    7  Eastj  40d. 

24  The  bail  of  a  banknipt  are  dis- 
diaiml}  if  not  fixed  previous  to  the 
eertineate.    1  Mass.  283. 

25  Bail  are  entitled  to  an  exoneretur 
where  the  prisoner  is  eommitted  to 
prisoijL  on  a  charge  of  felony.  Cath- 
cart  V.  Ckmmm.    1  Johns.  Cos.  ^. 

^  The  court  will  not  exercise  its  e- 
qoity  power,  in  granting  relief  on 
bail  bonds,  until  after  the  condition 
is  forfeited.  Bird  v.  JVtMdt.  1 
Johns.  Cos.  31. 

^^  Where  bail*  are  relieved,  on  pay- 
ment of  costs,  it  is  a  condition 
which  they  must  offer  to  perform, 
without  waiting  for  a  tender  of  the 
bill.  Cathcari  v.  Cannon.  2  Johns. 
Cos.  220.. 

^8  Where  the  principal  i^inst  whom 
a  commission  of  bankruptcy  had  is- 
sued, was  arrested  on  a  co.  so.  and 
discharged,  it  was  held  that  his 
bail  were  also  discharged^  and  it 
'  was  not  necessary  to  enter  an  exon- 
eretur on  the  bail  piece.  MUner 
ami  others  r.  Orem.     2  Johns.  Cos. 

288.  ■ 
^  Where  bail  are  persomded^  the 
eonrt  will,  in  their  discretion,  on 
motion,  order  a  vacatur  of  the  bail ; 
bnt  if  there  has  been  a  felonious 
personating  of  bail  they  will  stay  a- 
ny  order  for  relief,  until  the  parhr 
personated,  has  prosecuted  Hut  fd- 
on.  Renoard  y.  M)ble.  2  Johns. 
Cos.  293. 

80  Where  the  principal  in  a  cause 
had  obtained  nis  discharge  under 
the  bankrupt  law  of  the  VnUed 
StateSj  before  the  bail  had  become 
Jlxed^  the  court  ordered  an  exonere- 
tur to  be  entered  on  the  bail  piece. 
Kkne  v«  Ingraham.    2  Johns.  Cos. 

403. 

81  Bail  to  the  sheriff  will  be  relieved 
in  all  cases,  on  the  return  of  the 
writ  against  them  on  terms.  Bulk- 
letfy  assignee^  Sec.  v.  Cotton^  sur- 
vivor ^  ^'c.    1  Johns.  Rep.  ff|5. 


82  On  showing  cause  why  the  defend- 
ant shouljinot  be  discharged  on  filing 
in  common  bail,  the  affidavit  of  th& 
plaintiff's  debt  or  demand,  must  be 
positive,  otherwise  the  defendant 
will  be  dischai^d.  Wel^  v.  UUX. 
2  Johns.  Rep.  loo. 

83  It  is  matter  of  discretion  whether 
counter  afiida^'its  will  be  received  in 
such  a  case.    lb. 

3db  Where  the  defendant  in  a  civil 
cause  is  in  prison,  on  a  charge  of 
felony,  he  may,  at  the  instance  of 
his  bail,  be  brought  up  on  a  habeas 
'  corpus,  and  surrenderea  in  discharge 
of  his  bail.  Biggnell  v.  Forrest.  2 
Johns.  Rep  4d2. 

35  Where  the  bail,  on  a  return  of 
non  est  inventus  on  the  ea.  so.  a- 
gainst  the  principal  gave  a  note 
to  the  plaintiff  for  the  amount 
of  the  judgment,  which  was,  after- 
wards, reversed,  on  a  writ  of  errpr ; 
it  was  held,  that  as  the  bail  were 
not  fixed,  and  the  judgment  was  re- 
versed, there  was  a  failure  of  consid- 
eration, and  the  plaintiff  could  not 
recover  .on  the  note.  '  Tappen  v. 
Van  PTagenen.    8  Johns.  Rqf.  4/^5. 

86  Where  a  capeas  ad  respondendum 
against  bail  was  made  returnable 
on  the  third  day  of  the  term,  and  on, 
the  12th  day  of  the  term  the  bail 
made  affidavit,  that  until  the  6th 
day  of  the  term,  he  had  supposed 
the  writ  returnable  On  the  last  day 
of  the  ierm,  so  that  he  should 
have  eight  days  in  the  next  term  to 
surrender  the  principal,  and  thai 
after  discovering  his  mistake,  it  be- 
came impossible  to  make  the  sur- 
render in  time,  as  the  bail  was  out 
of  the  state,  and  more  than  150 
miles  from  Albany  ;  it  washeld  tliat 
the  application  for  relief  was  too 
late,  and  that  the  excuse  was  not 
sufficient  Rathbone  v.  Wamn.  4 
Johns.  Rep.  810. 

37  After  a  return  of  a  ca.  sa.  against 
the  principal,  and  the  bail  have  be- 
come fixed,  the  court  will  not  re- 
lieve the  bail  where  the  principal 
IS  dead.  Oleott  v.  Idlly.  4  Johns. 
Rep.  40r, 
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S8  Bail  are  relieved  only  to  enable 
them  to  surrender  the  principal,  or 
where  the  principal  is  conTieted  of 
felony,  or  sent  abroad  as  an  alien, 
or  dischai^d  under  the  bankrupt 
and  insolvent  laws,  which  is  re- 

farded  as  equivalent  to  a  surrender. 
hid, 

VI.  Writ  cf  Error;   its  ^ect  as  re- 
lates to  the  bail ;  and  of  bail  on. 

i.  Where  the  bail  do  not  apply  to 
stay  the  proceedings  pending  error, 
till  their  time  to  surrender  is  out, 
court  will  not  give  them  any  time 

*  for  that  purpose,  but  only  four  days 
to  pay  the  money  in,'  after  the  judg- 
ment is  afiirmed. '  Richardson  v. 
Je%.    2  Strange^  i270. 

2  Bail  in  error  cannot  surrender  the 
principal ;  but  must  pay  the  money 
if  jndgnafent  is  affirmed.  Anon, 
Lofft,  238. 

3  Bail  on  a  writ  of  error,  the  other 
side  hath  twenty  days  time  to  ex- 

.  eept  against  them.  Gibbons  \,  Dove, 
3  BaJIk.  56. 

4  No  bail  in  error  of  an  outlawry  till 
reversal.  Duckett  v.  Martin,  2 
Strange,  95i, 

5  If  a  writ  of  error  is  brought  in  upon 
a  judgment  of  affirmance,  if  bail 
was  requisite  upon  the  first  writ  of 

'  error,  though  it  was  put  in,  fresh 
bail  shall  be  put  in  upon  the  sec- 
ond admitting  to  put  in  bail  iu  er- 
ror when  requisite,  does  Apt  stop 
the  proceedings  in  error.  Tilly  v. 
Richardson*  2  L,  Raym,  84<0.  1 
8alk,  97.  Colebrooke  v.  Dig^.  i 
Str.  S27. 

6  No  bail  is 'requisite  on  error  of  a 
judgment  in  an  action  of  debt  upon 
jotlgment.  Biddkson  8[  Whitel,  1 
Black,  606. 

7  Bail  in  error  refusing  to  justify 
may  have  his  name  struck  out  of  the 
bail  piece  at  any  time.  Jones  v. 
Tab,  in  error.    1  ffUson,  337. 

8  Where  special  bail  requisite  upon 
.error  returnable  in  parliament  up- 
on judgment  in  K.  B.  in  debt 
upon  recognizance  in  error.     Trin' 


der  r,  Watsoh  and  iSndher.     Burr, 

1566. 
0  .   Bail  in  error  on  a  judgment  in  e- 
jectment  justify  in  double  the  sum. 
Thomas  v.  Goodtille,    4  Burrows^ 
2301. 

10  Bail  in  error  on  a  judgment  in  debt 
on  a  bond,  each  is  bound  in  the  sum 
recovered,  it  being  double  the  sum 
due.  Moor  v.*  Lynch  in  error,  ± 
Wilson,  213. 

11  Bail  cannot  bring  error  upon  the 
judglnent  against  the  principal.  A. 
writ  of  error  may  be  quashed  as  to 
part.  On  a  judgment  against  seve- 
ral persons,  one  aJone  cannot  briDLp 
a  writ  of  error.  Burr.  v.  Mwom 
and  Drue  v.  Jitwood.  1  L,  Raym. 
328. 

12  On  error  in  action  for  bottomree 
bond  there  must  be  bail.  Pitt  v. 
Laney.    1  Str.  476.  '    * 

13  Thougli  executor  is  not  obliged  to 
give  bail  on  error,  yet  the  court 
may  -take  it,  and  the  bail  are  bound. 
Zasserre  y.  Johnson,  Lasserrey,  Sm^ 
ily.  2  Strange,  745.  2  L,  Raym, 
1459. 

14  Where  there  is  an  act -of  bankrupt- 
cy between  becoming  bail,  on  error, 
and  the  affirmanccy  the  party  is  not 
discharged  from  his  recognizance. 
FtockUy  V.  Merrey,    2  Str.  1043. 

15  Court  will  not  stay  proceedings  a- 
gainst  bail  pending  error  till  bail  is 
put  in  upon  the  writ  of  error.  Hun- 
ter V.  Sampson  ^  another,  bail  iff 
Tandley,    2  Strange,  781. 

16  Motion  by  bail  in  execution  on  a 
sci.fa,  pending  error  by  principal 
to  be  disehai^ed,  refused.  Fisher 
V.  Emerton,    1  Strange,  526. 

17  Fine  refused  to  perfect  bail-  in  er- 
ror because  no  real  error  could  be 
suggested.  Hdndasyde  v.  Mor^tty 
in  debt  on  a  bond.  Same  v.  Same 
upon  a  note  of  hand.  2  Wilson,  14^ 
\  There  neeci  not  be  bail  in  error  on 
a  bond  conditioned  for  furnishing  a 
person's  cellar  with  beer.  TJiralc. 
V.  Vaughan.  1  WUs.  19.  2  Str,  ilfto, 

19  Bond  given  by  a  third  person,  for 
payment  of  a  sum  certain  by  instal- 
ments, is  such  a  bond  as  ball  must 
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!^  giv«n  oii  Wai^ag  a  vnrit  of  error. 
Vkauvet  Sf'  mMer  v.  Mfray,  2 
Bitrr.  746. 

90  Where  a  writ  of  error  is  amended 
in  the  Kiog^s  Bench  new  bail  shall 
he  g;iven  to  the  amended  writ  in  the 
common  pleas,  and  the  plaintiff  be- 
low shall  not  in  the.  interim  take 
oat  execution  for  want  of  bail.  Ba*' 
fid  V.  Verelst.    2  Black.  ±067. 

2i  In  error  on  a  jud^ent  alter  ver- 
dict on  a  scL  faems  against  bail, 
there  must  be  hail  to  the  writ  of  er^ 
ror,  it  being  a  personal  action. 
Ftdtney  v.  'J^wnson.  2  Blackstone, 
1227. 

(And  see  Error  II;) 

23  Where  a  ca,  so.  is  returnable  a- 
eainst  the  principal  on  a  particu- 
lar day,  before  which  a  writ  of  er- 
ror is  allowed  and  served ;  that  op^- 
erates  as  a  supersedeas  to  any  pro- 
ceeding against  the  bail,  though  the 
ca.  so.  has  lain  four  days  in  the  of- 
fice before  the  allowance  of  the  writ 
of  error.  Terry  y.  Ckian]^)elL  3  T. 
Eep.  890. 

3^  A  writ  of  error  allowed  is  a  super- 
sedeas in  law  to  all  fiirther  proceed- 
ings in  the  court  below ;  and  there- 
fo)'e  proceedings  were  set  aside 
with  costs  for  irregularity  where 
the  ca,  sa.  wa^  returned  after  notice 
of  such  allowatiee  though  on  the 
saifie  day,  and  sd./a.  afterwards 
taken  out  against  the  bail.  MiUer 
T.  ^ewbald*    1  East^  662. 

24  A  writ  of  error,  though  not  retum- 
ed«  is  of  itself  a  supersedeas  ;  and 
may  be  pleaded  by  the  bail  to  have 
been  issued  and  allowed  after  £he 
issuing  and  before  the  return  of  the 
ca.  sa.  asainst  the  principal,  so  as 
to  avoid  proceedings  against  them 
in  scire  facias  upon  the  recogniz- 
ance of  bail  proseented  after  a  re- 
turn by  the  sheriff  of  rum  est  inven- 
tus made  pending  such  writ  of  er- 
ror. Sampson  v.  Browru  2  East, 
439. 

25  Upon  a  writ  of  error  sued  out  by 
the  principal  after  the  bail  are  fix- 
^dv  asHi  proceedings  against  them  in 
scire  facias,  the  court  will  only  stay 

29' 


proceedings  agitinst  the  bill  pend^ 
mg  the  writ  of  error  on  the  terms 
of  the  baiPs  undertaking  to  pay  the 
condemnation  money,  and  the  costs 
of  the  scire  facias,  and  (if  it  be  a 
case  in  which  there  is  no  bail  in  er- 
ror) to  pay  the  costs  also  of  the 
writ  of  error  if  judgment  should  be 
afiirmed^  Buchanan  y,  Jildersand 
another.    8  East,  546. 

26  On  the  quarto  die  post  of  the  re- 
turn of  the  ca.  sa;  against  the  prinr^ 
eipal,  the  bail  are  fixed ;  and  if  af- 
ter that  time  they  apply  to  stay 
proceedings     against     themselves 

f fending  a  writ  of  error,  the  court' 
C.  P.)  will  only.grant  the  appli- 
cation on  their  undertaking  to  pay 
the  condemnation  money,  and  the 
costs  of  the  action  against  them- 
selves, of  the  application,  and, 
(where  there  is  no  bail  in  error)  of 
the  proceedings  in  erro/.  Chpous 
V.  Blj/Um*    JVew  Bep.  67. 

27  The  bail  to  the  action  are  not  lia- 
ble  to  pay  the  costs  of  a  writ  of  er«^ 
ror.    Votes  r.  Dou^um.     6  TemK 

]^.  288. 

28  The  same  persons  who  were  bail 
in  the  court  of  B.  R.  may  justify  a- 
gain  as  bail  upon  a  writ  of  error  re- 
turnable in  parliament  Martin  v. 
Justice.    8  Term  Bep.  639. 

29  A  recognizance  entered  into  by 
the  bail  in  error  without  the  princi- 
pal is  good.  Bixon  v.  Dixon.  ^ 
Bos.  cj  PuU.  443. 

30  If  on  a  bond  debt,  double  the  sum 
secured  by  the  bond  be  the  sum  for 
which  the  bail  bind  themselves  iii 
the  recognizance  in  error,  it  is  suffi- 
cient, though  a  further  sum  be  due 
for  interest  and  costs,  and  nominal 
damages  have  been  recovered.  21 
Bos.  Sf  Full  443. 

31  Bail  in  error  must  be  put  in  with- 
in four  dilys  after  final  judgntent 
signed,  without  reference  to  the 
time  of  the  allowance,  or  serving' 
the  copy  of  it.  Jaques  v.  ^^'*ivon. 
1  Term  Rep.  279. 

32  A  defendant  has  four  clear  days' 
after  final  judgment  to  put  in  bail 


194 


BAIL  VLVn. 


IB  error.     Bennet  y«  MHebok.    6 

Term  Rep.  121. 
33  It  is  not  necessary  under  stat  3, 

Jac.  1,  c.  89  to  give  bail  in  error  on 

a  judgment,    though  in  debt,  for 

goods  sold  and  delivered,  and  on  an 

account  staled.     Mucander  v.  Biss. 

7  Tenw  Rep.  4M. 
Z4i  Though  sueh  judgment  were  by 

default.    Mtm  t.  Ellis.    1  Bos.  S[ 

Pull.  24.9. 
93  Nor  on  such  judgment  on  a  count  on 

a  promissory  note.    Trier  v.  Bridg- 

man.     2  East,  359. 

36  To  bring  a  ease  within  the  statute, 
the  court  must  see  distinctly  that  a 
specific' contract  has  been  entered 
into.    1  Bos.  S[  FuJL  2*9. 

37  The  statute  should  be  constmed 
liberally.    1  Bos.  S^  PidL  2-19. 

88  If  there  be  one  count  in  the  declar- 
ation for  which  debt  would  no^  lie 
at  the  time  of  the  making  of  the 
statute,  no  bail  in  error  is  required. 
2  East,  360. 

39  As  the  bail  in  error.cannot  surren- 
der the  principal,  they  are  not  en- 
titled to  relief,  though  the  principal 
become  a  bankrupt  penning  the 
writ  of  error.  Southcont  v.  BraUii' 
waite.     1  Term  Rep.  624. 

40  If  a  defendant  in  error,  upon  judg- 
ment being  affirmed,  take  in  execu- 
tion the  body  of  the  plaintiff  in  er- 
ror, for  the  debt,  damages,  and  costs 
in  error,  he  does  not  thereby  dis- 
charge the  bail  in  error,  but  may 
nevertheless  sue  them  upon  their 
recognizance.  Perkins  v.  Petit*  2 
Bos.  Sc  Pidl.  440. 

41  Bail  in  error,  who  were  excepted 
to  and  did  not  justify,  were  relieved 
from  proceedings  against  them, 
though  no  other  bail  had  been  put 
in;  but  they  were  made  to  pay  the 
costs  up  to  this  time,  the  plaintiff 
having  been  induced  by  former  ea- 
ses to  proceed  aEcainst  them.  Gould 
and  another  v.  Holmstamu  7  East, 
680.  ' 

Ylt.  Bail  in  Criminal  Cases. 

1    Ont  eomnitted  on  a  eouyietion  ad- 


mitted to  bail  on  a  certiormi*    The 
King  y.  Reader.    1  8tr.  0S1« 

2  One  found  guilty  of  manslan^ter 
by  eoroner's  inquest  is  baiu^k. 
The  King  y.  Dalton.    2  Str.  911. 

3  A  convict  for  a  libel  being  ill,  was 
bailed  before  judgment  2'ke  King 
y.  Bishop.    1  Strange,  9. 

4  Defendant  in  aj^ieal  of  murder 
cannot  be  bailed  after  conviction 
wittiout  consent  of  the  appellant. 
Reeve  v.  Tdndall.    1  Str.  402. 

5  Appellee  not  bailable  if  convicted 
in  the  indictment,  though  pardoned. 
Pule  V.  Orant.    ^  Strange,  858. 

6  Bail  refused  to  one  committed  for 
a  robbery  although  eight  afiidayiis 
proved  him  elsewhere  at  the  time 
of  the  robbery.  Tfie  King  v.  Qreen- 
wood.    2  Strange,  1138. 

7  No  counter  amdavit  allowed  to 
lessen  bail  directed  by  a  judge  for 
an  assault.  Smith  and  Fhttser.  ^  1 
Black.  i^Z. 

8  One  committed  for  treason,  or  fel- 
ony, ought  to  enter  his  prayer  the 
first  week  of  the  term,  or  day  of 
sessions  next  after  his  comnutment^ 
or  he  shall  not  have  the  benefit  of 
the  habeas  carpus  act.  Lord  Jt^les- 
hury^s  case.    1  Salk.  103. 

9  Sickness,  unless  caused  by  con- 
finement, no  inducement  to  admit 
one  to  bail  when  committed  for 
high  treason.  The  King  y.  ¥Fynd' 
ham.    1  Strange,  2. 

10  Bail  in  misdemeanor.  MariatPs 
case,    1  Salk.  104. 

11  In  order  to  bail,  court  will  not  ex- 
amine whether  a  man  be  committed 
for  the  same  sort  of  offence  with 
others  with  which  he  has  been  ac- 
quitted. The  King  v.  Aeton.  2 
Strange,  85 1. 

12  Bailing  during  advisement  is  dis- 
cretionary, and  the  court  will  re- 
fuse it  if  defendant  pleads  a  ikise 
plea.  Dr.  Watsofi'^s  case,  1  SaOc. 
106. 

13  Bail  refused  to  one  who  had  stab- 
bed  a  gentleman,  and  moved  to  have 
a  physician  and  sni^on  of  her  own 
appointing  to  attenathe  dressing  of 
the  wound,  in  order  to  satisfy  the 
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^Bftdiat  li«  was  oat  of  danger.  for  defendant  to  joia  in  retospizaiiee 

Tkt  King  r.  /Salisbury,    1  jSfnaitg;^  ,of  bail,  and  in  criminal  aetion  it 

6^7.  may  be  diipepsed  with  by  the  Court. 

i4  XJpon  error  of  a  eonvietion  for  a  Suiith  v.  ViUars.    1  Sa&.  3. 

fbreiUe  detainer,  bail  refused.   Dq.-  20  In  a  eriininal  case  the  defendant'^ 

mim  Begina  v.  Lat/ton.    1  Satkddp  .attorney  may  be  his  bail.    Bex  \, 

106.  Bowes.    2  fhug,  467,  n. 

i5  One  indicted  of  mnnler  ought  not  26  Bail  taken  by  the  court  on  the 

to  be  bailed  upon  affidavits  of  the  charge  of  a  rape,  both  from  the 

e?idence.    Jinonymous.      i  Salkeld^  principal  and  accessaries  on  special 

104.  affidavits,  and   partieujar  circum- 

16  jET.  found  guilty  of  murder  by  the  jitanees.      The  King   v.   Grieffen- 

coroner's  inquest,  bailable  at  dis-  huTgh.    4  Burr.  i^l70. 

eretion,  but  other^nse  if  indicted.  27    Que  committed  by  the  House  of 

Z<ord  MohwCs  case.     1  Salk.  104.  Commons  for  a  contempt  cannot  be 

The  King  v.  J^Iagra^    2  Strange^  admitted  to  bail  by  the  king's  bench. 

1242.  Murraif-s  case.    1  Wils.299. 

f7    H.  taken  upon  excommunicato  ca*  2S  The  king  is  only  a  trustee  for  the 

piendo,  Lailable  while  the  return  of  party  in  a  forfeited  recoenizaujce* 

the  habeas  corpus  is  under  the  eour  The  Kinig  v.  Eyres  and  Bond.    4 

sideration  of  the  court.      The  King  Burr.  2118. 

v.  Davison^     %  8aUc.  1Q£F^     1  Lord  29  A  woman  bailed  that  was  indicted 

Raum.  609.  for  petit  tre^on.    Bamey^s  case.    3 

is    Where  on  an  indictinent  for  mur.-  8aUcy  56. 

der  the  prisoner  pleads  the  king's  .80  Up9Q  articles  of  the  peace  being 

pardon  before  conviction,  the  court  exhibited,  the  court  may   require  ^ 

will  not  require  ba.ii  for  his  appear*  bail  for  such  a  length  of  time  as  they 

anee  to  answer  an  appeal  under  9  shall  think  necessary  for  the  preserr' 

H.  7,  e.  1.    They  will  not  require  ration  of  the  peace,  and  are  not 

iiim  to  give  securities  for  his  tfood  .confined  to  a  twelvemonth.    R.  v. 

behavior  under  5  and  6  yjf.  ana  M.  Bowes.    1  Term  Bep.  696. 

c.  13,  unless  he  &Ppcar  to  be  a  per-  91  Where  the  court  Dad  at  first  re^ 

son  of  ill  fame.     The  M^ing  v.  Chet:^  quired  bail  for  fourteen  years,  they 

wund.     2  Sir.  1203.  afterwards  lessened  the  time  to  two 

^9  Hail  for  default  of  prosecution^  years  on  its  appearing  to  them  that 

FUxpatrick^s  case*    1  £u2j^.  103.  an  information  was  depending  a- 

20  One  iu  execution  for  usury  not  gainst  the  defendant  on  the  same 
bailable.  Jinonymous.  5  Salkeld,  account,  which  must  necessarily  be 
ffS.  determined  within  that  time.  iTerni 

21  It  is  usual  to  require  four  bail  ig  Bep  696. 

felony,  but    discretionary    in  the  32  Although  it  be  not  necessary  to 

Court  to  take  less.     Jinon.     Lofftj  state,  in  a  warrant  of  commitment 

29.  for  felony,  that  the  act  was  done 

22  Persons  committed  for  forcibly  re-  feloniously  $  yet  unless  it  sufficient- 
sisting  custom-house  officers  in  the  ly  appear  to  the  court  that  a  felony 
execution  of  their  dn^,  cannot  de-  has  been  committed,  they  are  bound 
mand  to  be  bailed  as  of  right.  Bex  to  bail  the  defendant.  B,  v.  Judd. 
y.  Dunn*    5  Burr.  2640.  2  Term  Bep.  253. 

S3  Special  bail  shall  be  given  to  pay  33  Though  a  warrant  of  commitment 

the  forfeiture,  or  yield  the  body,  for  for  felony  be  informal,  yet  if  the 

defendant  having  unsealed  wrought  corpus  ddicti  appear  in  the  deposi- 

silks  in  his  custody.  Bex  v.  Bebord.  tions  returned  to   the  court,  they 

3  Burr.  1369.        *  will  not  bail,  but  remand  the  prison- 

24  In  civil  actions  it  is  not  necessary  er.    B.  v.  vMarks,    3  jKast.  ioT, 


196 


BAIL  VIL  Vm. 


BAILMENT. 


BAKER. 


B4i  The  court  Lave  a  right  to  bail  the 
aceused  in  all  cases  of  felony,  even 
of  murder,  if  thegr  see  occasion, 
where  there  is  any  doubt  either  on 
the  law  or  fact  of  the  ease.  3  East, 
163,  4,  £^. 

35  When  the  House  of  Lords  adjudge 
that  any  matter  is  a  breach  of  privi- 
lege, their  adjudication  on  the  par- 
ty accused  is  a  conviction,  and  no 
court  can  bail  hihi.  R,  v.  Flower, 
8  Tenii  Rep.  314. 

36  A  commitment  by  a  justice  of 
peace,  for  a  time  certain,  as  for  14 
days,  under  the  vagrant  act  17  G. 
^,  c.  &j  is  a  commitment  in  execu- 
tion, and  the  party  is  not  entitled  to 
be  bailed.  R.  y.  JBrooke,  2  I'erm 
ifep.  ,190. 

g7  The  sheriff  has  no  authority  to 
take  a  bond  for  the  appearance  of 
persons  arrested  by  him  under  pro- 
cess issuing  upon  an  indictment  at 
the  quarter  sessions  for  a  misde- 
meanor ;  he  can  only  take  a  recog- 
nizance for  their  appearance.  Ben- 
gougk  V.  RossUevi  4  Term  Rep. 
605. 
(Affirmed  in  Cam.  Scac.  Eyre  G,  J, 
'  of  C.  B.  dissent.     2  H.  BuicksUmej 

418  ) 

38  A'  common  law  the  sheriff  couM 
not  bail  any  persons  indicted  before 
justices  of  the  peace,  though  he 
injg  ;t  bail  those  indicted  before 
him  at  his  torn.  Stat.  2B  H.  6,'c.  9, 
was  passed  to  compel  him  to  take 
hail  where  he  might  have  done,  and 
neglected  to  do  so.  But  stat.  1,  £. 
4,  c.  2,  takes  away  his  power  of 
IjalJing  altogether,  and  requires  him 
to  return  all  indictments,  taken  be- 
fore him  at  his  torn,  to  the  justices 
at, the  next  sessions.  4  Term  Rep. 
005. 

39  (But  see  contra  the  opinion  of  Ey- 
re C.  J.  of  C.  P.  2  H.  Black.  436, 
435.  who  allowed  however  that  the 
practice  of  bailing  by  the  sheriff  in 
such  cases  had  been  long  discontin- 
ued.) 

40  An  action  on  the  case  on  stat  2B 
Ijn  6,  c.  9,  will  not  lie  against  a 
^h^i^*  for  rgmivg  to  take  bail  on 


an  aUachment  out  of  chancery  $  that 
statute  referring  only  to  pNieess  in 
courts  of  common  law.  8tudd  v. 
^cton.    1  H.  Black:  468. 

41  Under  what  circumstances  bail 
will  be  allowed  on  a  charge  for 
treason.    3  Dallas.  IT. 

42  In  an  action  against  the  governoar 
of  Gdvdaloupe^  for  an  injury  done 
in  that  island,  the  defendant  after 
argument,  was  held  to  bail.  2  Dal- 
la^j  247. 

vm.  Special  Baity  Jiow  and  when  put 

m. 

1  The  plaintiff  is  entitled  to  two  re- 
al and  substantial  persons,  as  spe- 
cial bail  5  but  if  one  real  and  one 
fictitious  person  be  put  in  as  speeiat 
bail,  the  plaintiff  cannot  treat  the 
bail-piece  as  a  nullity,  and  take  an 
assignment  of  the  bail  bond ;  but  the 
proper  course  is  to  except  to  the  suf- 
ficiency of  the  bail.  Caines  v. 
Bunt.    8  J(^ns.  Rep.  358. 

2  A  defendant  has  20  days  after  the 
last  day  of  the  second  week  of  the 
term,  within  wliich  to  put  in  special 
hail.  Lam  v.  Cock.  8  Johns.  Jk.359. 


BAILMENT. 

Where  a  slave  was. delivered  to  a  per- 
son to  be  kept,  or  upon  trial,  and 
the  bailee  suffered  the  slave  to  go 
to  the  next  village  in  the  evening, 
when  the  slave  ran  away,  it 
was  held  that  the  bailee  wais 
not  responsible.  De  Fanelear  v. 
Sho&enkirk.    3  Johns.  Rep.  l7o. 


BAKE9. 

1  The  stat  29  Car.  2,  e.  ?,  does  not 
prohibit  a  baker  baking  dinners  for 
his  customers  on  a  Sunday.  A  v. 
J.  Yovvser.    5  Term  Rep.  449. 

2  Thougn  baking  bread  in  the  or- 
dinarv  course  of  the  baker^s  busi- 
ness IS  an  offence  widiin  that  aet. 
5  Term  Rep.  401.    (See  stat.  34?  Q. 

3,C.   61.) 
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I    It  is  an  ofienee  within  Qie  stat  40 
6.  3,  e.  18;  fo  sell,  by  wholesale, 
bread  before  it  has  been  baked  24 
hours :  eren  though  the  seller  give 
direetioos  to  the  person  to  whom  he 
sells  j^  Dot  to  sell  it  by  retail  until 
the  expiration  of  the  24  hours.    JR. 
V.  /.  Smith.  -^  Term  Bep.  588. 
4   The  erown,  by  letters  patent  grant- 
ed to  the  master  and  wardens  of 
the    corporation  of  bakers,  (there 
being  four  wardens,)  by  themselves 
and  their  deputy  or  deputies  ful} 
power  to  overlook  and  correct  the 
trade  of  baking :  held  that  the  mas- 
ter and  one  warden  ebuld  not  justify 
entering  the  house  of  a  baker  to  o- 
Terlook  bread ;  for  if  they  acted  as 
principals,  they  did  not  amount  to  a 
majority  of  persons  to  whom  the 
power  was  given  ;   and  if  they  act- 
ed as  deputies,  they  were  bound  to 
shew  that  they  were  appointed  by 
the  majority.     Cooky.  LoveUmd.    2 
Bos.  &  PuU.  31. 

5  (fu.  Whether  an  authority  to  en- 
ter the  house  of  a  person  of  a  par- 
ticular trade,  be  incident  to  an  au- 
thority given  by  charter  to  overlook 

.  and  correct  that  trade.  2  Bos.  Sf 
PuU.  33. 

6  Also,  whether  the  crown  have 
power  to  grant  such  authority  ?  2 
Bos.  Sf  PuU.  33. 


BANK. 

1  In  an  action  brought  by  the  presi- 
dent, directors  and  company  of  the 
bank  of  the  United  StateSj  it  is  not 
necessary  to  set  forth  the  act  of  in- 
corporation, or  the  names  of  the  in- 
dividuals composing  the  company. 
President^  Directors^  and  Company, 
of  the  Bank  of  the  United  States  v. 
liaskins.    i- Johns.  Cos.  132. 

2  A  elerk  in  the  bank,  who  acted  as 
a  book  keeper,  and  whose  particu- 
lar duty  it  was  to  keep  the  ledg- 
er into  which  the  entries  are  copied 
from  the  teller's  cash  book,  receiv- 
ed money  from  Jl.  who  was  a  deal- 
er with  the  bank,  for  tl^c  purpose 


BANK. 


197 


of  having  tlie  same  deposited  in  the 
bank,  and  which  he  entered  in  tho 
ledger,  and  afterwards  into  the  deal- 
er's bank  book ;  but  the  money  wasft 
not  received  by  the  teller^  or  enter- 
ed in  his  cash  book,  and  was  sup- 
posed to  be  embezzled  with  other 
money  by  the  clerk,  who  absconds 
ed ;  it  was  held  that  the  clerk,  in 
making  the  deposit,  was  agent  of 
A.  and  not  of  the  bank  ;  and  that 
•5.  must  be  answerable  for  the  deji- 
cit  in  the  deposit.  The  Manhattan 
Company  v.  Lydig.   4  Johns.  R.  377. 

3  Whether  the  bank  used  due  dili- 
gence' to  detect  the  fraud  in  the 
clerk,  is  a  qficslion  of  law,  if  the 
bank  takes  the  usual  and  customa- 
ry mode  to  detect  the  frauds  or  misf 
takes  of  its  clerks,  it  will  be  suffi- 
cient evidence  of  due  diligence.  lb. 

^  If  a  dealer  with  the  bank  sends  his 
bank  book,  with  the  money  to  be 
deposited,  and  the  receiving  clerk 
or  teller  enters  the  amount  to  his 
credit,  in  such  bank  book,  at  the 
time  the  deposit  is  made,  it  is  con- 
clusive on  the  bank ;  aliter,  if  the 
deposit  is  first  made,  and  the  en- 
try is  afterwards  copied  from  the 
ledger  into  tbe  dealer's  bank  book. 
The  Manhattan  Company  v.  Lydig. 
4  Johns.  Eep.  377. 

5  The  statute  of  1809,  c.  37.  s.  1, 
imposing  a  penalty  of  two  per  cent, 
per  month  on  the  amount  of  bills 
of  any  bank,  of  which  payment  is 
by  such  bank  refused,  militates  with 
no  principle  of  the  constitution,  ei- 
ther of  the  United  States^  or  of  this 
Commonwealth.  Broicn  v.  Tlie 
Penobscot  Bank.    8  Mass.  445. 

6  By  an  act  of  the  state  of  JV^tr- 
Ekinpshire,  creating  a  banking  cor-. 

'  poration,  it  was  provided,  that  if  the 
corporation  should  refuse  or  neglect 
to  pay  their  bills  ondcmand,  the  origi- 
nal stockholders,  their  suece»6ors,as-. 
signs,  and  the  members  of  the  corpo- 
ration, should,  in  their  private  (Capac- 
ities, be  liable  to  the  holders  of  the 
bills :  It  was  held,  tliat  such  only  of 
the  original  stockholders,  their  suc- 
cessors, &c.  as  were  members  of  the 
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corporation  at  the  time  when  pay? 
ment  was  refused,  were  liable. 
Bond  V.  ^ppleton.    8  Mass,  4/T2, 

7  The  act  of  Virginia  incorporating 
the  bank  of  Alexandria^  is  a  public 
act.  Young  w  Bank  of  Mtxundria, 
4  Cranchj  384; 

8  The  act  of  Congress  of  STth  Jmwp, 
1798,  to  punisli  frauds  committeij 
on  the  bank  of  the  United  States  is 
in  itself  repugnant,  and  will  not 
support  an  indictment  for  knowing- 
ly uttering  as  true,  a  false,  forged 
and  counterfeited  paper  purporting 
to  be  a  bank  bill  of  the  United  States^ 
signed  by  the  prisident  and  cashier. 
United  States  v,  CatitriL  4  Cranchf 
167. 

$  Suits  brought  by  t)ie  bank  of  Mex^ 
andria  upon  promissory  notes  made 
negotiable  at  that  bank,  are  entitled 
to  trial  at  the  return  term  of  the 
writ  Young  V,  The  Bank  ofJilex- 
andria,    0  Vranch,  45. 

iO  The  bank  may  maintain  a  suit  a- 
gainst  the  endorser  of  such  a  note, 
without  having  sued  the  maker,  or 
proved  his  insolvency.  Yeaton  v. 
The  Bank  of  Alexandria,  0  Cranchy 

i(9. 


BANKRUPT. 

i.  Act  of  Bankruptcy  ;  what  skeil 
he,  and  its  effects  by  relation. 


2 


* 


II.  Assignees;  xvhat  vests  in  t/iem, 

ana  of  actions  by  them. 
Jll.  Bankrupt ;     of   his    personal 


Rights  and  Duties. 
JV.  Certificate  ;  of  obtaining  and  to 
what  actions,  ^'c.  it  mall  be  a 
bar, 
V.  Debts;  what  may  be  proved  im- 

der  a  commission, 
TI.  Petitioning  Creditor, 
Vn.  JVotice  of  Banlcruptcy,  tchom  it 

shall  effect. 
Vm.  Preference  to  Creditors  by  the 
Bankrupt,  when  legal. 
IX.  Trader,  who  shall  be  considered 

as. 
Xf,  Trust  property;  the  effect  of 
Bankruptcy  on  ;  and  what  sliaU 
he  considered  as  such. 


JJANKJttJPT  J. 

XI.  Comtnissiimer^spower^;  JExmufi 

ination  of  Witnesses. 
XII.  Other  paints  relative  to. 

I.  Act  of  Bankruptcy ;  what  shall  if) 
aiul  its  Effects  by  Bekction, 


It  is  an  act  of  bankruptcy  to  ride 
out  of  town  for  a  day,  to  avoid  a 
bailiff  and  gain  a  term.  MtyKn 
and  another  v.  Eyloe.    2  Str,  809. 

Conveyance  made  by  a  trader  of 
his  whole  substance  to  a*  particular 
creditor,  under  all  the  cinBumstances 
of  it  adjudged  an  act  of  bankruptcy. 
Sir  Edward  JVorsleyet  at.  assignees 
of  Richard  Slader,  a  bankrupt,  y, 
Ik  JIattos  and  Slader.    1  Bmr,  467. 

If  defendant  renders  in  dischar^ 
of  his  bail,  and  lies  two  months,  Kt 
is  a  bankrupt  from  the  arrest.  Sm!Q\ 
V.  Stracy,    1  SaUc,  110. 

But  where  a  debtor  gives  bail  09 
an  arrest,  and  afterwards  surren? 
ders  himself  in  discharge  of  his  bail, 
and  then  lies  in  prison  two  monthsi 
he  becomes  a  bankrupt  from  the  time 
of  his  going  to  prison,  not  from  tlie 
time  of  his  arrest  Tribe  v.  fFebbn. 
WiUes,  464.  1  Salk.  109.  Conn  n 
Coleman, 

But  where  ^ham  bail  is  put  in  ber 
fore  a  judge,  as  a  mean  to  get  the 
defendant  turned  over  to  the  prison 
of  the  court,  and  he  is  immediately 
surrendered  accordingly,  the  im; 
prison  ment  is  conipnted  from  the 
time  of  the  arrest,  \Case  referred  to 
n.  a,']  Ibid,  466. 

And  in  either  of  these  cases  the 
property  of  the  bankrupt  vests  ia 
the  assignees  by  relation  either  from 
the  arrest,  or  from  the  going  to  pri- 
son.    Ibid. 

tf  a  trader  exeente  a  bill  of  sale  of 
all  his  stock  and  efifeets,  to  pay  cer- 
tain creditors,  tlie  overplus,  if  any^ 
to  b^  accounted  for  to  himself.  This 
is  an  act  of  bankruptcy.  Btd:cher 
V.  Easto.    1  Douglass.,  295. 

An  arrair^ment  by  deed  of  a  lease 
part  of  a  bankrupt's  estate,  in  con- 
templation of  a  btinkruptcT,  is  itself 
an  act  of  bankruptcy. '  'Devon  v. 
Waittn,    i  Doit^fas^  80!     ;• 
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9  Vrkeife  parlkf  have  ph>eeeded  as 
in  ease  of  a  bankraptcy,  they  are 
thereby  eondaded  from  sayinff^  to 
the  prejodiee  of  others,  that  there 
was  BO  set  eomnutted,  but  a  matter 
of  concert  among  themselves,  dnoru 

io  Ao  agreement  to  keep  execution 
secret,  and  that  the  person  against 
whom  it  is  executed  snail  retain  the 
goods,  is  not  an  aet  of  bankruptcy 
vhere  the  execution  itself  is  adverse, 
httt  void  against  the  creditors.  j9r- 
mince  ass.  of  Orey  v.  Spotwood, 
Laffty  114. 
The  act  being  a  crime  by  positive 
law,  most  not  be  extended  by  con- 
struction*   Ibid* 

11  Payment  of  hills  to  support  the 
eredit  of  a  declining  trader,  without 
notice  of  an  act  of  bankruptcy,  not 
fraudulent.  Foxcroft  et  aCj  assign' 
ees  of  fffn.  SatterUiwaitf  a  bankrupty 
v.  Devonshire  et  aL    2  Burr.  930. 

12  PlaiD  act  of  bankruptcy  cannot  be 
purged  by  dealing  afterwards,  oth- 
erwise if  doubtful  only.  Hopkins 
V.  Ettis.    rSalk.  110. 

13  Assignment  of  all  one^s  stock  in 
trade,  ti^ther  with  certain  lease- 
hold houses,  to  a  creditor  bv  way  of 
mortgage,  is  an  act  of  bankruptcy, 
and  renders  void  as  well  the  mort- 
onige  of  the  houses  as  of  the  goods. 
Lmw  v.  Skinner.    2  Black.  996. 

H  So  is  an  assignment  of  all  trader's 
stock,  though  only  by  way  of  secu- 
rity,  and  for  valuable  consideration. 
So,  though  such  assignment  is  only 
of  one  third  of  his  stock.    A  parol 
assignment  of  only  one  part  of  a 
tracer's  stoek,  and  though,  by  way 
of  security,  if  done  in  contempla- 
tion of  a  bankruptcy,  is  void.    If  a 
trader,  owner  of  a  copyhold  house 
worth  400/.  and   personal    estate 
w^orth  upwards  of  800Z.  having  bor- 
rowe<l  200L  on  a  joint  bond  of  him- 
self and  ^.  execute  a  deed,  purport- 
iTig  to  be  intended  as  an  indemnity 
to  mi,  and  thereby,  1.  covenant  to 
surrender  the  house  three  months 
after  the  date  thereof,  to  the  use  of 
»i.  and  his  executors  for  500  vears ; 


and  2.  bargain  and  sell  to  A  all  hisr 
household  furniture  and  efi'ects,  en- 
umerated in  schedule,  and  all  other' 
his  personal  estates,  the  said  deed 
to  be  paid  if  the  200l.  and  interest 
should  be  paid  when  due  by  the 
bond,  viz.  six  months  afterwards, 
aud  formal  possession  of  the  person- 
al estate  is  given  by  the  delivery  of 
a  silver  spooiXf  in  the  name  of  the 
whole ;  this  is  an  act  of  bankrupt- 
cy uuder  1  Jas.  1.  c.  iQ.  s.  2;  al- 
though such  trade  shall  be  in  full 
credit  at  the  time,  and  so  continue 
for  three  years  afterwards,  anil  al- 
though it  do  not  appear  whether  he 
was  or  was  not  indebted  in  any  fur-  •* 
ther  sum  than  the  200/.  and  lOo/.  to 
the  petitioning  creditor.  HasseUs 
V.  Simpsotu  1  Douglas^  89,  n.  B% 
to  93. 
±5  The  enacting  part  of  stat.  21  Jacm 
1.  c.  19.  s.  11.  is  not  restrained  by 
tlie  preamble,  but  extends  to  goods 
of  a  third  person^  which  he  permits 
a  trader,  who  afterwards  becomes 
bankrupt,  to  be  in  tlie  possession  of^ 
and  to  sell  as  his  oum ;  as  well  as 
to  the  bankrupt's  orignial  property f 
so  kept  and  disposed  of  by  lum  as 
his  own,  after  having  conveyed  it  to 
a  third  person.  Mace  v.  CaddL 
Cowper.  222. 

16  The  property  of  a  bankrupt's  gooda 
is,  after  assignment,  in  the  assignee^ 
from  the  time  of  the  act  of  bank«» 
ruptcy,  by  relation.  Cooper  and  an- 
othery  assignees  of  WiUiam  JohnSj  a 
bankrupt^  v.  Ch'^y  and  Blackistanf 
Esqs^  sheriffs  of  London.  1  Burr. 
20,    1  Black.  65. 

17  Copyhold  estate  bound  by  the  sale 
of  the  commissioners.  Bale  of  goods 
by  a  bankrupt,  but  before  any  com- 
mission taken  out,  void.  Dyson  v. 
Glover.    8  Salk.  60, 

18  The  interest  of  a  joint  trade  is  not 
bound  by  the  bankruptcy  of  his 
companion.  Anonymous.  3  8aUc.  61. 

19  If  a  new  act  of  parliament  makes 
a  description  of  persons  liable  to  be 
bankrupts  who  were  not^ before  with- 
in the  bankrupt  Jaws,  they  may  be 
made  banlorupts  in  respect  of  any^ 
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aet&  whieh  were  before  aets  of  bank- 
roptey.  A  man  is  not  liable  to  be 
a  bankrupt  in  respect  of  a  share 
whieh  he  has  in  the  stock  of  a  pri- 
vate trading  fraternity.  Bird  v. 
Major,    2  L,  Raym,  8^1. 

20  A  fraudulent  judgment  and  execu- 
tion, though  void  against  creditors, 
is  not  in  itself  an  act  of  bankruptcy. 
Clavey  and  another  v.  Hayley,  Cow- 
peTj  4-27. 

21  Sale  of ^ods  by  a  bankrupt  after  an 
act  of  bankruptcy,  void.  Hussey  v. 
FideU.    3  SaiJc.  59. 

22  Future  effects  of  a  second  bankrupt 
continue  his  property  till  seized. 
dMey  V.  KelL    2  Str.  1207. 

23  Plaintiff  becomes  bankrupt ;  after 
interlocutory  judgment  and  writ  of 
error  awarded,  the  incjuiry  is  exe- 
cuted in  his  own  name,  and  sood, 
without  suing  out  a  scire  facias  at 
the  suit  of  tne  assignees.  Bibbins 
and  another  v.  Mantel^  a  prisoner  in 
the  Fleet.    2  Wils.  358. 

24  The  bankruptcy  of  the  obligor  does 
not  discharge  a  bond  conditioned 
for  his  executor  to  do  an  act.  In 
debt,  if  there  be  no  writ  of  inquiry 
to  ascertain  the  damages  sustained 
by  the  detention  of  the  debt,  queere, 
whether  thev  as  well  as  the  costs 
of  suit,  should  be  stated  to  be  given 
with  the  assent  of  the  plaintiff. 
Record  and  transcript  amended  in 
B.  R.  after  error  brought  in  the 
exchequer  chamber.  TuUy  v. 
8parkes.    2  Str.  867. 

25  Though  a  bond  is  taken  for  a  sim- 
ple contract  debt,  yet  if  it  is  after 
an  act  of  bankruptcy,  the  simple 
contract  is  not  extinguished.  Am- 
hrose  v.  Clendon,    2  Str.  10*2. 

26  If  an  annuity  bond  has  been  for- 
feited by  slipping  the  day  of  pay- 
ment, the  debt  is  completely  extin- 

fuished  by  a  bankruptcy  and  eerti- 
cate  subsequent  to  the  forfeiture, 
although  the  arrears  shall  have 
been  paid  previous  to  the  bankrupt- 
cy. fVillie  v.  Wilkes.  2  Douglas^ 
019. 

27  Note  indorsed  to  a  debtor  of  a 
bankrupt  after  the  bankruptcy,  can- 


not be  set  off.  ^Mar6h  and  andlh&', 
assignees  of  May^  a  bankrupt  v. 
Chambers.    2  Str.  1234. 

28  Outlawry  ofthe  bankrupt  after  an 
act  of  bankruptcy  committed,  can- 
not defeat  the  interest  the  erediton 
have  acauired  in  his  estate.  JPaim 
arvd  another  v.  Teap  and  another,  i 
Salk.  108. 

29  A  second  commission  taken  out 
pending  the  former^  under  which  the 
bankrupt  has  not  obtained  his  cer- 

.  ttficate,  is  void.  Mirtiny.  O^JBIara. 
Cowper^  823. 

And  all  the  effects  taken  under  such 
second  commission  belbng  to  the 
creditors  under  the  first     Ibid. 

When  a  bankrupt  is  clearly  entitled 
to  his  discharge,  he  nee<)s  not  be 
surrendered  by  his  bail,  as  the  court 
will,  in  the  first  instance,  order  an 
exoneration  to  be  entered  on  the 
bail  piece.    Ibid. 

30  The  court  will  not,  upon  motion, 
assist  the  relation  back  of  an  act  of 
bankrupt.     1  Black.  642. 

31  Where  an  act  is  a  clear  unequiv- 
ocal act  of  bankruptcy,  it  cannot 
be  explained  by  any  subsequent  cir^ 
cumstances.  Colkett  v.  Freeman.  S 
TernKRep.  59. 

82  Therefore  where  jJ,  was  denied  in 
the  morning  by  express  orders  to 
the  holder  of  a  bill  which  was  due, 
it  was  a  complete  act  of  bankrupt- 

■  cy,  though  he  afterwards  paid  tiio 
bill  before  five  o'clock  in  the  same 
day,  and  though  by  the  custom  of 
merchants  in  uondon  the  payer  of  a 
hill  has  the  whole  day  on  which  it 
becomes  due,  till  five  o'clock,  to 
discharge  it.    2  Tenn  Rep.  59. 

33  But  where  the  act  is  itself  doubt- 
ful, jt  may  be  explained.  2  Tefvk 
Rep.  59. 

34  A  bill  having  become  due,  and  the 
drawer,  being  pressed  for  payment, 
desired  the  holder  to  call  upon  him 
the  next  morning  at  a  friend^s  house 
and  he  would  pay  him,  the  holder 
went  accordingly,  and  was  denied 
at  the  drawer's  request :  upon  be- 
ing asked  by  his  friend  if  he  was  a- 
ware  that  he  had  committed  an  act 
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Xit  VtnknipieXy  lie  .answered  with 
surprise  in  toe  negatiye,  and  said 
he  did  not  inean  to  do  so,  and  w^nt 
afterwards  knd  paid  the  bUl.    Lord 
Mom^idd  told  ttiie  jury  that  if  tliey 
were  satisfied  that  the  denial  had 
beeo  with  a  view  to  delay  the  eredit 
at  the  time,  it  was  an  aet  of  bank- 
nrptey ;  and  if  so,  it  eoold  not  be 
paraMl  by  paying  the   bill  after- 
itimSs.     2  Term  Rep.  59. 
i9  To  make  a  denial  to  a  creditor  aii 
fict  of  bankruptcy,  the  debtor  nust 
he  denied  with  intent  to  defraud  or 
hinder   that   creditor.^    Qarret  v. 
Moule.    5  Term  Sep.  ffTS. 
,  36  ^  Keening  house'^  with  that  intent 
is  not  alone  sufficient     5  Tsrm  R. 
675.  , 
87    A  declaration  bv  a  bankrupt  of 
his  motives  for  absenting  himself 
from  his  home,  made  at  the  lime,  is 
evidence  in  an  action  by  the  assign* 
ees  i^ainst  a  creditor  of  the  bank- 
rupt's in  order  to  prove  the  aet  of 
bankruptcy.      Bcieman  v.  Bailey. 
6  Term  Rep.  6iSL 
38  Tn  order  to  constitute  an  act  of 
bankniptcy  bv  a  trader  in  departing 
from  his  dwelling-house,,  it  is  not  a- 
lone  sufficient  that  a  creditor  should 
W  thereby  delaved,  but  the  depart- 
ure must  also  nave  been  with  that 
intent    The  word  "  tn^^  in  the  stat 
1  Jot.  1,  c.  10,  must  he.  read  ^  axid?^ 
Fowler  \.  Padfft.     i  Term  Rep. 

509. 

S9  It  is  not  sufficient  to  constitute 
such  an  aet  of  bankruptcy  that  a 
sheriff's  o Acer  who  comes  to  lev^  a 
JL  fiuon  the  trader's  effeets,  is  ^- 
fused  admittance  after  (he  trader 
has  left  his  house.  Barnard  v. 
Vau^n  S^aL    $  itrm  Rep.  149. 

40  An  assignment  by  deed  by  trader 
of  all  their  effeets,  unless  all  their 
creditors  concur,  is  an  act  of  bank- 
ruptcy.   8  Term  Rep.  i^2. 

il  So  is  such  an  assignment  wheii 
made  by  piirtners,  unless  all  the  sep- 
arate creditors  of  each  concur,  as 
well  as  the  joint  creditors.    8  Term 

R^.  142. 

42  Bat  an  assignment  by  a  person  re<* 


sidii^  in  j&v/ur,  and  trading  thercy^ 
and  drawing  biUs  on  England^, of 
all  his  effect  yi  trust  for  credit- 
ors, in  certain  proportions,  exe-. 
^.iited  by  him  While  resident  in  Jn-. 
ato,  is  not  an  act  of  bankruptcy.  In- 
g/is  V.  Grant.    5  Term  Rep.  530. 

43  Neither  is  such  an  s^signmcn^ 
fraudulent  and  void  in  itself;  being 
intended  honestly  at  the  time,  and 
assented  to  by  the  generality  of  the 
creditors.    5  terin  Rep.  530. 

44  Neither  can  the  assignment  of  IhQ 
bankrupt's  effects  by  the  commis- 
sioners oe  considered  tantamount  to 
a  revocation  o^  the  trust  deed  by 
the  bankrupt  himself,  under  a  clause 
in  such  deed  which  empowered  hiii^ 
to  vacate  the  instrument,  if  any 
creditor  to  a  certain  amount  refused 
to  subscribe  it.    5  Term  Rep^  530. 

45  Those  who  are  privies^  and  jissent 
to  a  deed  of  assignment  by  a  debtor, 
cannot  set  jt  up  as  an  act  of  bank- 
ruptcy. Bamford  v.  Baron.  2  T. 
liep.  594,  n. 

46  £ut  such  estoppel,  it  seems,  ap- 
plies only  to  the  petitioning  credit- 
or.    4  Mast^  235,  6. 

47  Therefore  if  a  commission  be  sued 
out  on  siieh  a  deed  upon  the  peti- 
tion of  a  creditor  who  had  not  con- 
curred in  it,  aqd  who,  tosether  witk 
others  who  had  coucu|*rea,  was  cho- 
sen an  assignee ;  it  is  no  objection 
to  an  action  brought  by  them  as  as- 
signees, that  some  of  tneni  had  con- 
curred in  such  deed.  Tappenden  S^ 
al.  (jissi^Ttees)  v;  Surges.     4  East^ 

48  A  deed,  wnereby  a  bankrupt  con- 
veys all  his  property  in  trust  to  h& 
divided  amongst  his  creditors,  is  ari 
act  of  bankruptcy ;  though  the  cred- 
itors with  wnoni  such  deed  was  in 
the  first  instance  concerted,  after- 
wards and  when  it  was  executed, 
changed  their  purpose  unknown  to 
the  bankrupt,  and  intended  to  set  it 
np  as  an  aet  of  bankruptcy-  And 
such  deed  is  operative  though  it 
contain  a  proviso  to  be  void  if  the 
trustees  think  fit    i  East,  230. 

49  Where  a  trader  becomes  a  bank- 
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rupt  hj  lying  in  prison  twomontln, 
the  act  of  bankruptcy  relates  back 
to  the  arrest,  s6  as  to  vest  his  pro- 
perty in  the  assignees  from  that 
time.  King  v.  LeUh.  2  TsrmRep. 
141. 

(See  Assumpsit  VL) 

50  But  no  commission  can  be  issued 
on  such  act  of  bankruptcy  until  the 
expiration  of  the  two  months.  OoT'- 
don  Sf  aL  v.  ffilkinsoru  8  Term 
Rep.  507. 

51  The  day  of  the  arrest  is  to  be 
reckoned  the  first  of  the  two 
months.  Gla$sington  v.  Rowlins.  a 
Easty  407. 

(See  tit.  Time.) 

&2  JL  bought  some  tobacco  of  Che 
p]aintift'to  be  paid  for  in  ready  mo- 
ney, and  the  same  day  abscouded, 
to  avoid  his  creditors,  leaving  orders 
at  his  house  to  receive  tlie  tobacco ; 
the  plaintift*'s  servant  afterwards 
brought  the  tobacco  to  Zi.*s  house 
ifithout  demanding  the  money: 
held,  that  the  bankruptcy  between 
the  sale  and  delivery  aid  not  avoid 
the  sale,  so  as  that  the  plaintiff 
could  recover  back  the  possession  of 
the  goods  firom  the  assignees  in  tro- 
ver. Uaswell  «§•  aL  v.  Hunt  Sf  aL 
Assignees,    &  Term  Rep.  231. 

is  •^.  sold  goods  to  B.  for  which  the 
latter  was  to  pay  bv  a  bill  at  three 

.  months ;  J),  gave  A.  a  check  on  his 
l)ankers  (who  were  also  the  bauk- 
ers  of  A.)  requiring  them  to  pay  A. 
on  demand  in  a  bill  at  three  months; 
•if.  paid  the  check  into  the  bankers, 
and  took  no  bill  from  them;  but 
the  amount  was  transferred  in  the 
bankers'  books  from  B.-s  account  to 
•^.'s.  with  the  knowledge  of  both ; 
the  bankers  failed  before  iStie  cheek 
became  due ;  and  it  was  held  that 
A.  could  not  recover  the  value  of 
the  goods  a^nst  B.  Bolton  v* 
Richard.    6  Tenn  Rep.  189. 

1^  •^.  lent  his  acceptances  to  the  de- 
fendant before  his  bankruptcy,  but 
they  were  not  paid  until  afterwards : 
held,  that  A.  might  maintain  an  ac- 
tion against  'the  defendant,  for  mo- 
mey  paid  to  his  use^  notwithstanding 


Ids  bankmptey  and  eartifieafe^  tai 
notwithstanding  the  defendant,  be-' 
fore  his  bankruptcy,  gave  his  re- 
ceipt to  •£!.  acknowledging  so  nmeh 
money  as  the  acceptances  amounted 
to.    SnaUh  v.  Ode.    7  J^mBtp. 

364. 

(See  pose,  Div.  IV,  V.J 

55  The  departure  of  a  traaer  from 
his  dwelling-house,  with  intent  to* 
delay  his  creditors  is  an  act  of 
bankruptcy,  though  no  eredilorbe 
thereby  in  fact  d^yed.  Aad  the 
words  in  the  stat  1  James  1,  c  15, 
8.  2,  fbltowii^  this  and  other  acts  of 
bankruptcy  committed,  viz.  ^  to  the 
intent  or  wl^ereby  his  creditors 
shall  or  may  be  defeated  or  delay- 
ed," &e.  are  to  be  read  "  to  the  in- 
tent his  creditors  shall  or  whereby 
(or  that  **  thereby'*)  they  may  be 
defeated,  &e.  But  the  lying  in 
prison  6  nionths  upon  an  arrest  is 
made  a  substantive  act  of  bankrupt- 
cy independent  of  any  intent  of  Ibe 
trader.  So  in  the  case  of  an  act  of 
bankruptcy  bv  the  trader's  begin- 
ning to  keep  house  the  denifd  of  a 
creditor  is  usually  given  in  evi- 
dence not  to  shew  the  fact  of  the 
creditors  being  delayed,  bat  as  evi- 
dence  to  exphdn  the  equivocal  act 
of  the  traders  keeping  in  his  house, 
and  to  shew  that  he  beean  to  keep 
house  with  intent  to  deiav  his  cred- 

*  itors.  Robinson  v.  LiddeL  9  East, 
487. 

56  A  colourable  sale  and  transfer  of 
personal  property  although  void  as 
against  the  creditors  of  the  vendor 
do  not  amount  to  an  act  of  bank* 
ruptcifi  within  the  bankrupt  law  of 
the  umted  States^  unless  executed 
by  a  fraudulent  deed  or  eonveyanee. 
Livemore  v.  Bagley*    3  Mia^s.  4&7* 

57  The  concealment  of  goods,  to  pre- 
vent their  being  taken  in  excctt^ 
lion  to  be  within  that  law,  must  be 
an  actual,  not  a  constructive  eon- 
cealment  of  them,  by  the  bankrupt 
himself,  or  his  procurement,  while 
they  continue,  in  his  intentions,  lus 
own  goods.    lb, 

58  llie  rational  and  legal  cmistroe* 
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tbi  of  tke  SQih    teetion  of    the 

J^krapt  attf  appears  to  be,  that  no 

judgment  ereditor,  who  has  not  lev* 

led  his  exeeution,  shall  receive  any 

beneiit  /h>m  his  judgment^  as  to  the 

estate  or  effects  of  the  bankrupt^ 

Tef  ted  in  the  commissioners  of  bankr 

rupiej  bj  the  act,  to  the  exclusion 

or  prejudice   of  tlie   creditors   at 

large,  but  must  be  put  upon  the 

same  footing  with  them.    1  Dallas. 

273.  ^ 

^0  Yet  as  to  lieno  which  do  not  affect 

the  general  creditors,  he  wiU  have 

the   oenefit  of  them  in  the    same 

manner,  as  if  the  act  had  never  beeii 

made,    lbs 

00  It  would  defeat  the  express  ibtent 
of  the  bankrupt  law,  if  a  prior  judg^ 
ment  creditor  could  come  in  under 
AB  execution,  wliieh,  being  issued 
npon  a  subsequent  jud<;raent  against 
a  bankrupt,  was  levied  before  the 
act  of  bankrQptcy  CQuiniitted.  ^ 
Dallasj  273. 

#1  In  that  casCf  the  creditor  who  sues 
out  the  execution  i#  entitled  to  the 
mooej  levied.    IK 

|»S  The  goods  belonging  ^  ^nother^^ 
in  possession  of  a  bankrupt,  which 
the  law  makes  snbjeet  X6  the  eom^ 
mission,  are  goods  which  the  true 
owner  allows  thie  bankrupt  to  sell 
as  his  aum$  not  such  as  he  sells  un^ 
der  the  mere  authority  of  a  factor. 
^DallaSyMyV, 

48  A  bankrupt's  taking  a  bond,  or 
note,  for  goods  sold  as  factor,  does 
not  destroy  the  right  of  the  prinei*; 
pal  to  the  money  so  secured.  2 
jfallaSf  67,  8. 

64  Query,  Whether  a  deed  made, 
without  a  valuable  consideration  to 
a  child,  is  an  act  of  bankruptcy.  2 
Dallas,  126,  7. 

n*  Jtssiginus;  tthatvesls  in  them,  and 
of  Actions  by  ihem, 

1  Tenant  in  tail  mort  gases  for  years, 
becomes  bankrupt,  and  dies  with- 
out suffering  a  comuion  recovery ; 
the  assignee  of  the  bankrupt  shall 
have  the  estate  clear  of  the  inort- 


jpige  by  the  stai.  21  James  1,  c.  i,  s« 
12.  heck  ex.  dem.  Hawkins  v. 
Welsh.    1  Wils.  276. 

2  If  goods  be  consigned  to  a  factor 
for  sale,  and  he  sell  and  receive  the 
money  before  his  bankruptcy,  and 
do  not  purchase  with  it  any  specific 
thing,  capable  of  being  distinguish- 

'  ed  from  "the  rest  of  his  property,  the 
consignors  cannot  recover  the  whole 
money  from  his  assignees,  bu^  must 
come  in  under  the  commission. 
JScatt  V.  Surnam.     IViUes,  400. 

3  If  the  finctor,  ^  the  time  of  the 
sale,  agree  to  set  oft*  a  debt  of  his 
own  due  to  the  vendee,  it  is  the 
same  as  if  the  factor  received  so 
much  money  from  the  vendee,  and 
the  consignors  most  come  in  under 
the  commission,    lb. 

4r  But  if  the  goods  reniain  in  specie 
in  the  factor's  hands  at  the  time  of 
his  bankruptcy,  the  consignors  may 
recover  the  goods  in  trover  from 
the  assignees,    tb. 

B  Or  if  a  factor  sell  gpods  for  his 
principal,  and  become  bankrupt  ber 
fore  pavment,  and  his  assignees  af- 
terwards receive  the  money  for 
them,  the  principal  may  recover  it 
from  them  in  an  action  for  money 
had  and  received*  8c(itt  y.  Surnam. 
tFiaes.400. 

p  So  if  the  fa^toiir  on  such  a  sale 
take  notes  in  payment  from  the 
vendee,  payable  to  him  at  a  future 
day,  and  his  assignees  afterwards  ^ 
receive  the  money  due  on  the  notes, 
the  principal  may  recover  it  from 
tlie  assignees  in  aii  action  for  money 
had  and  received,    lb. 

7  If  the  assignees  of  a  factor  (bank- 
rupt) receive  bounty-money  on  any 
article  under  an  act  of  parliament, 

•  giving  the  bounty  to  the  importer, 
the  consignor  of  that  article  niay  re- 
cover sucn  bounty-money  from  them 
in  an  aetion  fbr  money  had  and  re- 
ceived.    /6,407. 

8  A  trader  may  be  insolvent  without 
being  a  bankrupt,  and  a  trader  may 
be  a  bankrupt  thoue^h  solvent.  A 
demand  against  a  bankrupt  cannot 
be  set  off*  in  an  action  by  his  assign- 
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ees  for  trover  and  eonversion,  gub-  with  wbieh  he  purchased  fhe  other 

kequeni  to  the  bankruptcy  of  effeets  eight  Wilson  r.Foutter.  2i6%r.8dg^i 

belonging  to  the  bankrupt's  estate.  16  The  assignees  of  a  bankrupl  in  as- 

Wilkins  v.  CarmichaeL    1  Douglas^  sdmpdt  against  the  vendee  of  goods 

101  to  100.                  .     i  /  sold  by  the  bankrupt  offer  the  com- 

9  Assignee  of  a  commission  may  de-  mission,  need  not  name  themseltes 
'    clare  on 'a  promise  to  the  bankrupt.  ass^ees  in  the  declaration.  Evans 

10  To  a  declaration  va  promise  to  17  /6(ectcs  ifon'a  contract  made  by  the 
the  assignee,  non  assttinpsU  to  the  bankrupt  before  the  commission, 
bankrupt,  is  an  ill  plea.     Skinner  Ifdd,                      ' 

V.  JSebmi\  2  Strange^  919.  And  if  there  was  an  actual  treaty  be- 
ll Assignee  has  the  property  by  rela-  tvir^en  them  and  the  deibndant  rela* 
•  tion  from  the  time 'of  the  bankrupt-  tive' to  the  matter  in  litigation,  it 
cy,  so  as  to  avnid '  all  mesne  acts,  seems  th^y  need  hot  prove  the  trad- 
but  ^lust  declJElre  specially.  Klg-  ipg,  bankruptcy,  &c.  $  for  the  ae- 
gillv.  Flayer.'   1  olalk.  111.  tion  is  founded  on  an  actual  eon- 

12  Jlksuwpsit  will  lie  for  the  assignees  tract,' and  they  may  recover  suo  ju* 
'   of  a  bankrupt,  against  a  creditor  re,    lb, 

who  has  levied  his  debt  hjji,fa,  18    One  of  three  partners  in  a  ship 

subsequent  to  the  act -of  bankrupt-  -  and  cargo,  the  outfit  of  which  was 

cy.    Jtfitchin  v.  CamfibelL    2  Blade,  4668^.  pays  only  410{.  in  part  of  his 

827.    s  Wits.  SOif,  '  thirdshare,  and  gives  his  notes  for 

13  When  the  peftitioning  creditor's  the  remainder,  but  before  they  be- 
.  debt  is  hjr  boiid,  it  is  ni^t  si^cient  come  due  is  a  bankrunt     Theoth- 

in  an  action  hf  the  assignees  fok*  er  pailuers  eanno^  by  voluntarily 

them  to  prove  an  ackoowiedgment  discharging  the  Aotes,  stand  in  hii 

of  the  debt  by  the'  bankrupt,  but  place  for  his  share  6f  the  profits; 

they  must  produce  the  subscribing  hut  the  assignees  are  entitled  to  a 

witnesses  id  prove  the  execution  of.  full  third  both  of  ^e  profits  and  of 

the  bond,  idobet  v.  Plumbe,  1  Doug.^  the  value  of  the  ship.     Smillh  as* 

2±B,      '                                 '   •     .  signee  of  Hague^  v.  Be  Sika,   2 

14  If  a  bankrupt,  after  he  has  obtain-  Coivp.  469. 

>^  ed  his  certificate,  and  who  trades  a^  19  Alter  the  interlocutory  judgment 
gain  for  himself,  is  left  for  several  -  the  plaintiff  becomes  a  bankrupt, 
Tears  ia  possession '  of  his  house,  and  afterwards  proceeds  to  final 
house-hold  ^oodsy  and  furniture,  in  judgment:  The  assignees  brii^  a 
order  to  assist  in  settling  the  affairs  set,  fa,  to  have  execution,  and  upon 
of  the  bankrupt  estate,  tJie  assign-  deniu^et*  judgment  for  the  assign- 
ees repeatedly  stating  the  goods,  ees.  HewU  atdcthefs^ assfignees  of 
&c.  in  their  account  with  the  credit-  Bibbins  and  others^  bankrupU  v. 
ors,  as  part  of  the  estate,  such  po»-  MtnteL  2Wils.972. 
session  does  not  ffiJl  within  21  Jas.  20  Property  not  tran^lerred  out  of  the 
1 ,  c.  19, 6. 11,  so  as  to  vest  the  goods  bankrupt  till  assignment  Cory  r. 
in  assignees  under  a  n^  commis-  Crisp.  1  Salk.  108. 
sion.  Walker  y.  Burndl.  ±  Doug.  21  w^.  has  an  estate  to  his  wife  for 
817.      '   /  life ;  remainder  to  himdelf  for  life"; 

15  •B.  knowing  of  A's  bankruptcy,  at  remainder  to  his  issue  by  the  wife ; 
'  the  request  of  J?.'s  wife,  and  with  remainder  to  himself  in  fee,  with 

his  money,  buys  30  South-sea  bondfe,  power  of  revocation  in     himseK 

and  gives  them  to  her. '  5.'s  assign-  The  wife  dies  without  issue  after 

ee  seizes  22  as  part  of  the  bank-  marriage  5    Jt.  commits  an  act  of 

rupt's  estate  ;    he  cannot  maintain  bankruptcy.      The  assignees  shall 

if  oyer  against  A.  for  the  money  have  the  estate. 
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3o  likewise  ifcoiniiiifliion  had  issued 
in  the  life  of  the  wife ;    for  the  aet 
of  bankniptej  would  have  amounted 
to  a  revoeation.   Jkumymous.  Loffty 
Tl. 
22  Si^ttte  of  limitations,  whieh  had 
ineorml  against  the     petitioning 
treditor  of  a  hankropt,  before  the 
cojumission  igsDed,  shall  not  be  tak- 
en advantage  of  by  a  stranger  in  an 
aetion  hrou^t  by    the   assignees. 
^uaniock  v.  Englani.     2  Black, 
702. 
(And  see  Assumpsit  VI. ;  3  Bos,  «§* 
PuU*  ^2t$  tit  Iksolvehts;  ±Ea8t, 
92;    tit  Usury;   and  iKKSt,  Div. 

vm.) 

23  By  the  assignment  under  the  eom- 
mission,  all  tlie  bankrupt's  proper- 
ty, whether  abroad  or  at  home  pass- 
;m.  Hunter  v.  JRrfte.  4  Tmn  Rep. 
182. 

i^  The  court  of  K.  B.  held,  that  if  af- 
ter the  assignment  of  a  bankrupt's 
estate,  a  creditor  residing  in  Evg.- 
land  attach  the  money  of  the  bank- 
rupt abroad,  the  assignee^  might  re- 
eoTer  it  in  an  aetion  for  money  re- 
ceived to  their  use.  Hunter  v.  rotts. 
4  Term  Eep.  182. 

i5  And  the  court  of  C.  P.  determined 
that  if  after  an  act  of  bankruptcy 
eonunitted,  but  before  an  assign- 
ment, a  creditor  of  the  bankrupt 
makes  an  affidavit  of  a  debt  in 
EnsUtndy  hy  virtue  of  which  he  at- 
taches, and  receives,  after  uie  as- 
signment, money  so  due  to  the  bank- 
rapt  abroad,  the  assignees  were  en- 
titled to  recover  in  such  action. 
tiiUs  ^  dL  {iAssignees)  v.  Warswick. 
1  U.  Black.  M5. 

^6  And  this  doctrine  was  established 
in  the  court  of  Exchequer  Chamber, 
(£yre  C.  J.  dissent,  against  Rocke, 
J;  Tlianvpson  J9.',  MeSh  J.,  Fertyn 
B.J  Hdmani  B.,  and  Jfacdotiald 
Lord  Ch.  B.,)  upon  the  following 
ease :  Ji.  a  British  subject,  a  part- 
ner in  a  bouse  at  Manchester,  resid- 
ing in  •America  for  the  purpose  of 
collecting  the  debts  of  the  house, 
having  notice  of  a  commission  of 
ba^^kruptey  being  issued  against  a 


debtor  of  the  house,  instituted  a  suit 
against  the  debtor  in  the  court  of 
Fennsylvamoj  and  attached  a  debt 
due  to  the  debtor  in  the  hands  of 
his  debtor  resident  in  Fennsylvania  ; 
finally  recovered  judgment  aeainst 
the  garnishee  ;  and  receiveclfrom 
him  the  amount  of  his  debt  The 
court  of  K.  B.  on  the  authority  of 
Hunter  v.  Patts,  determined  witliout 
argument,  that  the  assignees  of  the 
bankrupt  debtor  might  maintain 
their  aetion  against  Ji.  for  money 
had  and  received  to  their  use ;  and 
this  judgment  was  affirmed  in  the 
Exchequer  Chamber.  fhUlivs  ^ 
al.  V.  Hixnter  ^  aL  2  H.  Black. 
402. 

27  If  any  person  during  a  bankrupt's 
examination  take  any  thing  out  of 
his  effects,  and  convert  it  into  mo- 
ney, though  for  the  necessary  sub- 
sistence of  the  bankrupt  and  his 
family,  the  assignees  may  maintain 
trover  against  such  person.  1  Term 
Rm),  137. 

2Q  Jf  money  received  by  an  overseer 
of  the  poor  be  kept  apart  from  his 
general  property,  his  assignees  un- 
der a  commission  of  bankruptcy 
cannot  claim  it.  R.  v.  Egginton. 
1  Term  Rep.  370. 

(And  see  post,  Div.  X.) 

29  If  tlie  payee  of  a  bill  of  exchange, 
reccivea  from  a  third  person  as  the 

5 rice  of  an  estate,  give  time  to  the 
rawee  on  condition  that  he  shall 
allow  interest,  and  afterwards  the 
drawee  discharge  the  bill,  having 
in  the  mean  time  committed  an  act 
of  bankruptcy  ;  this  is  not  such  a 
payment  in  the  ordinary  coui*se  of 
trade  as  is  protected  by  stat.  19  G. 
2,  c.  32 ;  and  the  assignees  may  re- 
cover the  money  from  the  payee. 
Vernon  v.  Hall.  2  Term  Reports. 
648. 
80  Money  paid  by  a  trader  after  a  se- 
cret act  of  bankruptcy  to  a  carrier 
for  the  carriage  of  goods,  may  he 
recovered  back  in  assumpsit  by  the 
assignees  of  the  bankrupt.  Brad- 
ley  ^  aL  (assignees)  v.  Clarke.  6 
'Arm  Rep.  1»7. 
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31  ^.  having  recovered  a  verdict  for 
a  certain  sum  of  money  against  B.y 
B.  commits  an  act  of  bankruptcy ; 
afterwards  A.  having  liad  no  notice 

^f  the  bankruptcy,  gives  time  to  B; 
and  instead  of  entering  up  judgment 
and  suing  out  execution,  takes  a  bill 
drawn  by  B,  on  C  at  a  distant  peri- 
od, for  the  amount  of  the  sum  re- 
covered* This  is  not  a  payment 
protected  by  the  stat.  19  G.  ^  e.  32. 
Ji.  therefore  remains  liable  to  re-r 
fund  the  money  received  for  the  bill 
^o  the  assignees  of  B,  Fitikerton 
^  at.  V.  Marshal.    2  U.  Blackstotiej 

32  A  trad?r  after  a  secret  act  of  bank- 
ruptcy, consigned  goods  to  a  factor, 
Mr'ho  agreed  to  advance  money 
thereon,  and  accordingly  accepted 
and  paid  bills  drawn  on  him  by  the 
irader ;  a  commission  afterwards  is- 
sued against  the  trader  on  such  pri- 
or act  of  bankruptcy,  after  which 
the  fitctor  sold  the  goods  and  re- 
ceived the  money :  held,  that  he 
M'as  answerable  to  the  assignees 
for  the  value  of  the  goods.  Cop-^ 
land  S^  al.  v.  Stein  Sf  al.  8  Term 
Bern  199. 

33  Ii  a  debtor  after  a  secret  act  of 
bankruptcy  be  arrested  on  a  bill  of 
exchange  and  immediately  pay  the 
debt,  such  payment  is  protected  by 
19  G.  2,  c.  32.  Cox  iV  al.  {assign- 
ees)  V.  Morgan.     2  iSos.  S[.  Full. 


?08. 


Zh  So  where  the  payment  was  made  a 
few  days  after  the  arrest.  Hobnes 
V.  Wenningtofu  In  the  Exchcquo-, 
2  Bos.  *  Full.  399,  n. 

Zd  A  trader,  subsequent  to  an  act  of 
bankruptcy,  being  arrested  and  de- 
tained in  prison  at  the  suit  of  sever- 
al creditors,  sent  for  all  his  credit- 
ors but  one,  and  paid  their  debts  in 
full ;  but  no  other  cireumstanec  oc- 
curred from  which  it  could  be  pre- 
sumed that  thev  knew  of  hi^  bank- 
ruptcy or  insolvency:  held,  that 
fiueh  payments  were  not  protected 
by  the  statute.  Soathetf  v.  Butler. 
^  Bos.  cj  Pull.  23r. 


36  If  a  trader  become  a  baijoiipt  be* 
tween  the  time  of  executing  a  bill 
of  sale  of  a  ship  at  sea  to  the  de- 
fendant, and  the  time  of  the  defend- 
fint's  complying  with  the  requisites 
of  the  registry  acts,  though  soeh 
requisites  were  completed  aiier  the 
act  of  bankruptcy,  and  before  the 
action  brought,  the  property  does 
|iot  pass  by  the  bill  of  sale ;  bot  the 
assignees  of  the  bankrupt  may  re- 
cover the  ship  in  trover.  Moss  v. 
Chamock.    2  Ead^  399. 

37  Whether  soap  and  the  materials 
for  making  soap,  which  were  the 
property  of  a  bankrupt  can  be  seiz- 
ed in  the  hands  of  the  assignees  for 
penalties  incurred  under  the  excise 
laws  previous  to  the  bankruptcy  ? 
^u.  Austin  V.  Whitehead^  6  Xen^ 
Mtp.  436. 

39  They  may  be  seized,  under  sveli 
circumstances,  for  duties  due  befare 
the  buikruptcy.    6  3*6nii  jBep.  488, 

39  If  a  soap  maker,  havine  incorred 
a  forfeiture  for  coneefuing  soap 
contrary  to  stat  1  G.  1.  st  2.  e.  36. 
become  a  bankrupt,  and  a  provision- 
al  assignment  of  his  estate  be  made, 
after  wliich  the  soap  iseondeauied 
imd  the  bankrupt  convicted,  aad 
thereupon  a  warrant  issues  to  levy 
the  penalty  an  his  goods  generally^ 
such  a  warrant  is  bad,  and  caniot 
justify  a  seizure  of  the  soap  in  the 
hands  of  the  assignees.  6  Tern 
Bep.  438, 

40  A.  first  purchased  one  and  after- 
wards another  parcel  of  goods  of 
J3.,  each  at  six  mouths  credit ;  wlien 
the  first  sum  became  due,  A.  lodged 
ill  B.'s  hands  a  bill  of  exchange  for 
a  larger  amount  than  the  value  of 
the  goods  in  order  to  pay  for  them, 
B.  engaging  to  return  to  A.  the  o- 
verplus  when  the  bill  should  he 
piUd ;  B.  received  the  amount  of 
the  bill,  and  then  •^.became  a  baJih- 
rupt,  not  having  paid  for  the  second 

Sarcel  of  goods :  held,  in  an  actioik 
rought  by  -^.'s  assignees  for  the 
surplus  of  the  bill,  that  B.  might 
retain  it  to  satisfy  his  demand  on 
A.  for  the  second  parcel  of  good*. 
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Atkinson  d;  aL  mignees  v.  EUitA  et 
d.  7  Term -Bjt  378.    (Sec|K)s^,X.) 

41  Assignees  d  a  bankrtipt  maj  sue 
both  in  the  debet  and  eUtind.  fFin- 
ter  T.  Klnkhman.    2  Term  Rep.  4(). 

(And  lee  2  Jhm  Rep.  46,  tit  Plead- 

tSQ  I) 

42  Tbe  riglit  to  bring  a  real  action 
(e,g.  a  vrnt  ofefdry  swr  abatement) 
passes  t6  the  assignees  bj  the  asu- 
tl  wordift  of  the  deed  of  assifmnent. 
Smith  d  aL  y.  Cqfin  et  Ux.  2  H. 
Mack.  4^1. 

4a  The  plaintiff,  after  judgment  and 
a  writ  of  error  allowed  having  be- 
come a  hankrupt,  his  assignees  can- 
not sue  out  a  scin  facias  in  their 
own  names  to  compel  an  assign- 
ment of  errors,  till  some  judgment 
be  given,  and  then  it  must  be  done 
immediate] J  after  sneh  judgment; 
but  they  should  have  gone  on  with 
the  writ  of  error  in  the  bankrupt's 
name  till  judgment  Kretchman  v. 
Beyer^  in  error.     1  Term  Rep.  468. 

4-1'  Assignees  cannot  make  themselveg 
parties  to  the  record  in  an  action 
eommeneed,  &e.  by  the  bankrupt,  in 
any  intermediate  stage  of  the  pro- 
ceedings, but  it  must  be  immediately 
after  judgment ;  though  an  interloc- 
utory judgment  is  sufticient  for  that 
purpose,    i  Term  Rep.  469. 

^  An  order  of  the  Lord  Chancellor, 
made  under  the  stat.  9  G.  2.  c.  30 ; 
upon  the  petition  of  creditors,  for 
removing  one  of  several  assignees 
of  a  bankrupt's  estate,  not  Ibl&wed 
up  by  any  re-assignment  or  release 
of  such  assignee  to  the  remaining 
assignees,  nor  by  an^  new  assien- 
ment  of  the  commissioners  under 
the  Lord  Chancellor's  further  order, 
does  not  opperate  to  divest  the  le- 
gal estate  out  of  such  removed  as- 
signee :  and  consequently  he  ought 
to  join  in  an  action  of  trover  brought 
by  the  assignees  fbr  a  ship  belong- 
ing to  the  bankrupt's  estate.  Blox' 
am  and  aL  assignees  v.  Hubbard.  5 
East,  407. 

46  But  if  he  be  not  joined,  advantage 
ean  only  be  taken  by  plea  in  abate- 
ment to  the  whole  action :  thongh 


the  other  assignees  who  sue  can  on-* 
ly  recover  their  proportional  partil. 
B  East,  407. 

47  Trespass  will  not  lie  by  the  as- 
signees of  a  bankrupt  against  a 
sheriff  for  taking  the  bankrupt'9 

foods  in  execution,  after  an  act  of 
ankmptcy,  and  before  the  issuing 
of  the  commisson ;  notwithstanding 
he  sells  them  after  the  issuing  of 
the  commission,  and  after  a  provi*- 
i»ional  assignment,  and  notice  from 
the  provisional  assignee  not  to  sell : 
but  the  assignees  may  bring  trover. 
Smith  and  al.  assignees  v.  JuiUes.  i 
Term  Rep.  470. 

48  If  a  creditor  accompany  the  sher- 
iff's officer  in  levying  au  execution^ 
which  is  afterwards  avoided  by  a 
eommission  of  bankruptcy,  trover 
may  be  maintained  against  him  by 
the  assignees;  though  the  money 
remain  in  the  hands  of  the  sheriff^s 
broker.  MenJiam  v.  Edmonson.  1 
Sos,  Sf  Full.  369. 

49  The  court  of  C.  P.  {dubitante  Eyre 
C.  J.)  held,  that  the  assignees  o^  a 
bankrupt  might  recover  from  the 
winner,  money  lost  by  the  bankrupt 
before  his  bankruptcy,  at  play,  in 
au  action  of  debt  on  stat.  9  J^nn^,  e. 
14.  Brandmi  v.  Pate.  2  H.  Black- 
stone,  308. 

50  By  stats.  1  Jac.  1.  c.  15.  s.  11  and 
12.  and  5  Gf.  2.  c.  30.  s.  29.  after 
any  person  has  been  convicted  on 
an  indictment  for  falsely  swearing 
to  a  debt  under  a  commission  of 
bankrapt,  (on  which  indictment  he 
is  to  suffer  the  punishment  inflicted 
by  the  several  statutes  against  per- 
jury,) the  assignees  of  the  bankrupt 
may  recover  from  him  double  the 
sum  so  sworn  to  in  an  action  ;  in 
which  it  is  sufficient  to  state  the 
eonviction  of  the  defendant  on  the 
indictment,  without  also  alleging 
that  the  defendant  did  take  such 
false  oath.  Holmes  Sf  al.  assignees 
V.  Walsh.    7  Term  Rep.  458. 

(And  see  Error  I.) 

51  After  an  act  of  bankruptcy  com- 
mitted by  one  of  two  partners,  joint 
effects  are  sent  away,  which  come 
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to  the  defendant's  hands ;  then  the 
solvent  partner  dies,  leavini^  the  de- 
)*endant  his  executor;   and  after- 
wards a  commission  of  bankrnpt  is 
tuken  out   against    the    surviving 
partner,  and  his  estate  assigned  to 
the  plaintiffs :  held,  that  they  are 
tenants  in  common  with  the  solvent 
partner,  and  after  his  decease  xriih 
his  representatives,  bj  relation  of 
law  from  the  act  of  bankruptcy, 
and  cannot  therefore  maintain  trover 
against  the  defendant  claiming  un- 
der such  solvent  partner.    Smith  v. 
Stokes.    1  Easty  363. 
62   After  an  act  of  bankruptcy  com- 
mitted by  one  partner,  the  other  de- 
livers goods  of  their  joint  property 
to  a  creditor  for  a  joint  debt,  and 
dies;    afterwards  a  commission  is- 
aues  against  the  surviving  partner ; 
held,  that  the  creditor,  bv  virtue  of 
such  delivery  by  the  solvent  part- 
ner, became  tenant  in  common  of 
the  goods  with  the  assignees  of  the 
bauKrupt,  by  relation  from  the  act  of 
bankruptcy,  which  was  in  the  life- 
time of  the   solvent  partner,  and 
consequently  that  the  assignees  can- 
not maintain  trover  against  such 
creditor.  Smith  v.  Oriell.  lEasf,368. 
53  Jt.  itnd  B.  being  partners  in  trade, 
A.  committed  an  act  of  bankruptcy, 
a  few  days  after  which  B.  also  com- 
mitted an  act  of  bankruptcy ;   be- 
tween these  periods  a  clerk  of  the 
house  paid  to  C  a  creditor  55SL 
and  after  both  acts  of  bankruptcy 
5L  more.    The  assignees,  under  a 
joint  commission  against  *i.  and  jB., 
brought  an  action  against  C.  for 
these  sums,  and  declared  first,  for 
money  had  and  received  to  the  use 
of  J.  and  B,  before  they  became 
bankrupts;     secondly,  for  money 
had  and  received  to  their  own  use 
as  assignees  of  Ji.  and  B,  after  the 
bankruptcy  of  both  ;  and  third,  up- 
<^n  an  account  stated  with  them  as 
siltch    assignees:     held,  that  un- 
der this    declaration    they    could 
recover  only  the  BL    Smith  v.  Ood- 
dard.    3  Bos.  f  Full.  465. 
64  Semb.    That  if  they  had  declared 
for  money  had  and  received  to  their 


use,  as  assignees  of  .A.,  they  mi^ 
have  recovered  a  moity  of  the  snni 
paid  between  the  two  acts  of  bank^ 
ruptey.    3  Bo$.  ^  Full.  460. 

65  A  patent  right  for  the  exclusive 
exercise  of  an  invention  obtained 
from  the  crown  by  an  uncertificated 
bankrupt,  is  affected  by  the  previouft 
a3signment  of  the  commissioners, 
and  vests  in  the  assignees,  titsse 
T.  Stevenson.    3  Bos.  Sf  Full.  066. 

66  And  though  the  assignees  execute 
intheir  own  names  a  deed  with  oth- 
er creditors,  whereby  they,  and  all 
the  creditors  who  may  sign  the 
deed,  release  the  bankrupt  from  all 
actions,  suits,  claims,  and  demands 
against  him  or  his  estate,  such  deed 

,  not  being  signed  by  all  the  credit- 
ors, the  assignees  are  not  barred 
from  claiming  as  assignees  the  ben- 
efit of  a  patent  right  afterwards  ob- 
tained by  the  bankrnpt  3  Bos.  4' 
FM.  666. 

(And  see  3  Bos.  ^  FidL,  666,  tit  Sta- 
tutes I.) 

57  A  trader,  before  marriage,  agreed 
b^  parole  to  settle  all  fits  stock  on 
his  intended  wife ;  which,  it  appear- 
ed afterwards,  amounted  to  450i.  3 
per  cents,  but  iu  the  marriage  arti- 
cles it  was  only  stated  to  be  8402. 
stock;  and  the  deed  executed  after 
marriage,  settled  the  same  sum :  tlus 
mistake  (proved  and  accounted  for) 
was  agreed  by  the  bankrupt,  after 
his  bankruptcy,  to  be  rectified  by 
the  alteration  of  the  sum  in  the  ar- 
ticles and  deed  from  340^  to  460/. 
stock;  which  was  aecordingly 
done;  and  the  instrument  re-execut- 
ed, with  the  consent  of  the  bank- 
rupt, his  wife,  and  the  trustees: 
and  the  whole  stock  was  sold  out 
by  the  bankrupt  b^ore  his  bank- 
ruptcy, and  the  amount  paid  iisto 
the  hands  of  the  trustees  before 
such  alteration :  held,  that  as  one 
of  the  parties,  (the  feme  covert,  to 
whom  no  fraud  was  imputed),  was 
incapable,  by  such  consent,  of  exon- 
erating the  trustees  from  the  per- 
formance of  the  trust,  the  trustee.* 
who  had  received  such  money  an- 
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4er  ike  infttnmieiiU  wheu  they  exist' 
edm  araMlbriiy  held  it  subject 
to  ^he-purpose  of  the  trust,  and  uot 
for  the  beuefit  of  the  bankrupt's  es- 
tate ;  and  that  the  assignees  could 
My  recover  from  them  the  surplus 
heytad  the  valde  of  the  340^  stock : 
vmch  surplus  they  were  entitled  td 
recover  at  law  ;   the  agreement  for 
the  settlement  of  tht  whole  stock 
hot  being  emdenced  by  ttrUing  be* 
fore  marrioffe  within  the  statute  of 
frauds.      J^utw  4"  ^«  {Jissignees)  v. 
Jakeman.    4>  East^  201. 
9S  A  new  assignee  of  a  bankrupt  may 
sue  in  debt  upon  judgment  recover- 
ed by  a  former  assiaiee,  displaced 
hy  the  Lord  Chancellor,  which  judg^ 
ment  was  '^  for  damages  sustained, 
for  injuries  committed  as  well  by  the 
defendant  aeaiust  the  bankrupt  be- 
fore his  bankruptcy,  as  also  against 
the   assignee,   as  mcky  after    the 
bankrnptey.'^    For  such  recovery 
tvill  be  Hresamed  to  have  been  for 
injuries  done  to  the  bankrupt's  es- 
tate, and  effects.    And  the  plaintiff 
may  declare  in  a  general  iorro>  as 
having  been  duly  constituted  and 
appointed  assignee,  ^.    De  Cos- 
son  v.  Vaugan*    10  JSos^,  61. 
69  A  covenant  in  a  charier  party  oi 
affreightment  to  pay  freidit  to  the 
owner  for  the  hire  of  the  vessel 
is    not  transferred  to  tlie   vendee 
by  a    bill    of   sale   of  the    ship 
inade  during  the  voyage ;  and  such 
owner  afterwards  becoming  bank-^ 
nipt,  his  assignees,  and  not  the  ven- 
dee of  the  ship,  have  the  legal  right 
to  receive  the  freight  and  demur- 
rage due  from  the  freighter  upon 
the  charter  party.    SpUiu  v.  Bowles^, 
10  Easty  279. 
60  Two  of  three  partners  aife<*ting, 
bat  without  authority,  to  bind  the 
firm  bv  deed  assigned  a  debt  doe  to 
ihem  from  a  correspondent  abroad, 
without  his  privity,  to  a  cn^ditor  at 
home,  and  afterwards  by  direetion 
of  such  correspondent  dipew  a  bill 
of  exchange  in  the  name  of  the  firm 
upon  his  agent  here,  which  was  ac- 
cepted, payable  to  their  own  order 
27 


•  •     •         #         • 

for  the  amount  of  the  debt ;  and  theii 
the  two  partners^havinein  the  mean- 
time eonimitted  acts  of  bankruptcy,, 
indorsed  such  bill  to  the  creditor  of 
the  firm  in  part  satisfaction  of  his 
debt  and  afterwards  separate  com- 
missions were  sued  out  against  the 
two  partners,  who  were  declared 
bankrupts,  and  their  effects  assign- 
ed ;  the  other  partner  being  all  the 
time  abroad.  Held,  1.  That  by 
such  indorsement  of  the  bill  by  the 
two  after  acts  of  bankruptcy  com- 
mitted by  them,  though  before  the 
conimissions  issued,  nothing  passed 
to  the  creditor;  for  the  bankrupt 
partners  had  by  relation  ceased  at 
the  time  of  such  indorsement  to 
have  any  control  over  the  joint  stock 
as  partners,  and  therefore  could  not 
bind  either  the  property  of  their  as- 
signees or  of  their  solvent  partner. 
2ly.  That  the  solvent  partner  might 
join  with  the  assi^ees  of  the  other 
two  in  maintaining  an  action  for 
money  had  and  received  to  recover 
back  from  the  creditor  the  amount 
of  the  bill  received  by  hini  from  the 
acceptor,  sdly.  That  such  credi- 
tor could  not  set  off  a  greater  de- 
mand^  which  he  had  upon  the  joint 
firm,  though  represented  by  the  dif- 

ierent  plaintiffs.  Thomasony  Joints 
y  wUh  Hipgip  and  others^  assignees 
of  Underhutand  Guest  v.  Fttre.  10 
Easty  418.  . 

61,  A  customer  paying  bills  not  doe 
into  his  bankers  in  the  country, 
whose  custom  it  was  td  credit  their 
(Customers  for  th^  amount  6f  such 
bills  if  approved,  as  cdsh  (charging 
interest)  is  entitled  to  recover  back 
such  bills  in  specie  fromthe  bankers. 
\)Qcoming  bankrupt ;  the  balauee  of 
his  cash  account,  independent  of 
such  bills,  being  in  his  favour  at 
the  time  of  bankruptcy :  and  if  pay- 
ment be  afterwards  received  upon 
such  bills  hy  the  assignees,  they  are 
liable  to  refund  it  to  the  customer 
in  an  action  for  money  had  and  re-*' 
ecived.  Giles  v.  Perkins  and  othersy 
assignees  of  Dickinson  and  otJiers. 
9  Easty  12. 

62  Neither  the  bankrupt,  nor  any  pe^- 
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gon  claiming  from  him  by  assi^- 
meiit  subsequent  to  the  commission 
of  bankrupt,  shall  be  permitted  in 
an  action  at  law  to  question  the  va- 
lidity of.  such  commission,  and  re- 
cover from  the  assignees  the  prop- 
erty of  the  bankrupt  taken  under  it, 
by  proving  an  act  of  bankruptcy 
committed  by  the  bankrupt  prior 
to  the  petitioning  creditor's  debt; 
though  it  be  also  shewn  that  there 
was  a  sufficient  petitioning  credi- 
tor's debt  existing  at  the  time  of 
such  prior  act  of  bankruptcy,  where- 
on a  better  commission  might  liave 
been  sued  out.  DonovaUy  assignee 
ufKennet  an  insolvent  debtor  v.  Ihtffj 
assignee  of  the  same  ICennet,  under 
a  commission  of  bankrupt,    9  East, 

63  J,  B.  and  C  partners  and  distil- 
lers occupied  certain  premises  leas- 
ed to  Ji.  and  another,  and  used  in 
common  in  the  trade  the  stills,  vats 
and  utensils  necessary  for  carrying 
it  on,  the  property  of  which  stills, 
&c.  afterwards  appeared  to  be  in  A, 
On  the  dissolution  of  the  partner- 
ship, which  was  a  losing  concern, 
it  was  agreed  tliat  C.  and  one  J. 
should  carry  on  the  business  on  the 
premises,  and  by  deed  between  the 
two  last,  and  %^.  itVas  covenanted 
and  agreed,  that  A.  should  with- 
draw  i^rom  the  business,  and  permit 
C.  and  J.  to  use  occupy  and  enjoy 
the  distill  house  and  premises,  pay- 
ing the  reserved  rent,  &c.  and  the 
several  stills,  vats  and  utensils  of 
trade  specified  and  numbered  in  a 
schedule  aiinexer,  in  consideration 
of  an  annuity  to  be  paid  by  C  and 

.  J.  to  A,  and  his  wife,  and  the  sur- 
vivor ;  with  liberty  for  C  and  J.  on 
the  decease  of  A,  and  his  wife,  to 
purchase  the  distill  house  and  pre- 
mises for  the  remainder  of  w9.'8  term, 
and  the  stills,  vats,  &c.  mentioned  in 
the  schedule :  and  C.  and  J.  cove- 
nanted to  keep  the  stills,  vats,  and 
titensils  in  repair,  and  deliver  them 
up  at  the  time,  if  not  purchased : 
and  there  was  a  proviso  for  re-en- 
tr^'  if  the  annuity  were  two  months 


in  arrear.  Under  this,  C.  and  X 
took  possession  of  the  premises  with 
the  stills,  vats,  and  utensUs,  and 
carried  on  the  business  as  before  ^ 
and  made  payments  of  the  annuity, 
which  afterwards  fell  in  arrear 
more  than  two  months  ^  hot  A.h 
widow  and  executrix  who  survived 
him  did  not  enter,  but  brought  an 
action  for  the  arrears,  whicn  was 
stopped  by  the  bankruptcy  of  C.  and 
J.,  who  continued  in  possession  of 
the  stills,  vats,  and  utensils,  on  the 
premises.  On  a  question  whether 
Hueh  stills,  vats,  and  utensils,  so 
continuing  in  possession  of  C  and 
J.  the  new  paKners,  and  ifsed  by 
tliem  in  their  trade  in  the  same 
manner  as  they  had  been  by  the 
former  partners,  of  whom  •a.  the 
owner  was  «nc,  passed  under  the 
Stat  21  Jac,  1.  e.  19.  s.  10  and  11 
to  the  assignees  of  C  and  Jl  as  be- 
ing the  posse^on,  order  and  dispost- 
tion  of  the  bankrupts  as  the  time  of 
the  bankruptcy,  as  reputed  owners: 
and  nothing  appearing  to  the  world 
to  rebut  the  presumption  of  true  owb' 
ershipin  the  bankrupts  arising  out  of 
the  possession  and  reputed  owner- 
ship ^of  which  reputed  ownership  the 
jury  are  to  judge  from  the  cirenm- 
stances  \)  held,  1.  That  the  stills 
which  were  fixed  to  the  freehold 
did  not  pass  to  the  assignees  undtf 
the  words,  goods  cand  chaUds,  in  the 
statute*  2,  That  the  vats,  &c. 
which  were  not  so  fixed,  did  pass  to 
the  assignees  as  being  left  oy  the 
true  owner  in  the  possession,  order 
and  disposition  (as  it  appeared  to 
the  eye  of  the  world)  of  the  bank- 
rupts, as  reputed  owners.  8.  That 
the  case  would  have  admitted  of  a 
different  consideration  if  Uiere  had 
been  a  usage  in  the  trade  for  the 
utensils  of  it  to  be  let  out  to  the 
traders ;  as  that  might  have  rebot- 
ted  the  presumption  of  ownership 
arising  from  the  possession  and  ap- 
parent order  and  disposition  of 
them.  Ham  v.  Baker.  9  East^  219. 
64  It  is  a  good  plea  to  an  action  on  a 
promissory  note  and  for  money  lent. 
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that  the  pUinttflFis  an  ancertiiieated 
bankrupt,  and  that  bis  assignees  re- 
quired tbe  defendant  to  pay  to  them 
the  monej  claimed  by  the  plaintiff; 
and  It  k  bo  good  replication  that 
the  eaases  of  action  accrued  after 
the  p/aintiff  became  bankrupt,  and 
that  the  defendant  treated  mth  the 
plaintiff  as  a  person  capable  of  re- 
ceiving credit  in  those   behalves; 
and  that  the  commissonershad  made 
no  new  assignment  of  the  said  notes 
and  money  i  for  the  general  ass^- 
ment  of  the  commissioners  passes  to 
the  assignees  of  the  bankrupt  all 
bis  after  acauired  as  i^ell  as  pres- 
ent personal  property,  and  debts. 
Kitchen  v.  Bartsdu    7  Easty  53. 

%3  A  creditor  for  eoods  sold  and  de- 
livered to  a  trader,  who  had  com- 
mitted a  secret  act  of  bankruptcy, 
not  being  coguizant  there  of,  attach-* 
ed  money  of  the  trader's  in  the 
hands  of  a  thinl  person,  and  recov- 
ered judgment  in  the  mayor's  court 
<if  Lxmaon  against  the  garnishee, 
who  thereupon,/Mtief  him  the  amount 
of  the  debt  so  attached ;  and  after- 
wards a  commission  issued :  held 
that  this  payment  was  not  protect- 
ed by  the  s*tat.  19  6.  2.  c.  32.  not 
being  a  payment  hy  the  bankrupt  in 
the  usual  and  ordinary  course  of 
trade  and  dealing :  and  held  that 
the  assignees  of  sueh  bankrupt,  un- 
der a  third  commission  issued  a- 
gainst  him,  might  sue  for  and  re- 
cover back  such  payment,  although 
the  bankrupt  who  had  obtaiued  his 
certificate  under  his  former  commis- 
sions, had  not  paid  15s.  in  the  pound 
under  the  second  of  them ;  in  which 
case  his  future  effects  remain  liable 
to  that  extent  to  his  creditors  under 
the  second  commission  respectively. 
UovU  and  others^  a$^2^nees  of  War- 
dd  V.  Browning.    7  JSasf,  ±5^, 

65  A  trader  indebted  to  the  defendants, 
after  a  secret  act  of  bankruptcy 
gives  them  a  new  bill  in  lieu  of 
their  former  claim,  and  deposits 
with  them  certain  policies  of  insur- 
ance made  on  his  account  as  collat- 
eral security.    And  after  a  notice 


of  a  loss  upon  those  policies,  the 
policy  broker,  at  the  bankrupt's  re- 
quest, gives  his  own  acceptance  to 
the  defendants  (which  was  after- 
wards paid)  in  oraer  to  induce  them 
to  give  up  their  lien  on  the  policies 
after  which  a  commissiou  of  bank- 
rupt having  issued  against  the  tra- 
der on  the  prior  act  of  bankruptcy ; 
held  that  the  assignees  could  not 
recover  from  the  defendants  the  a- 
mount  of  the  broker's  acceptance 
paid  to  them,  which  was  the  money 
of  the  broker,  and  not  of  the  bank- 
rupt ;  though  the  broker  in  settling 
his  account  with  the  assignees,  re- 
tained the  amount  of  the  money  so 
paid  by  him  to  the  defendants,  in 
order  to  get  |>olicies  out  of  their 
hands.  Siane  v.  —  Pack  and  an- 
other.    7  East,  164. 

67  Where  assignees  of  a  bankrupt  ad- 
vertised the  lease  of  certain  premi- 
ses of  which  the  banlurupt  was  Ics-i 
see  for  sale  by  auction  (without  stat- 
ing themselves  to  be  tlie  owners,  or 
possessed  thereof)  and  no  bidder 
offering,  they  never  took  possession 
in  fact  of  the  -premises ;  neld  that 
this  was  no  more  than  an  experi- 
ment to  ascertain  the  value,  wheth- 
er the  lease  were  beneficial  or  not 
to  the  creditors,  and  did  not  amount 
to  an  assent  on  the  part  of  the  as- 
signees to  take  the  term,  nor  sup-^ 
port  an  averment  in  a  declaration 
in  covenant  against  them  by  the 
landlord,  that  all  the  estate,  right, 
title,  interest,  &c.  of  the  bankrupt 
in  the  premises  came  to  the  defend- 
ants by  assignment  thereof.  Tur- 
ner V.  MicJiardson  and  another,  as- 
si^nees  of  Barber^  a  bankrupt.  7 
East,  335. 

68  But  in  an  action  for  use  and  occu- 
pation brought  against  the  assignee 
of  a  bankrupt  to  whom  a  house  was 
let,  proof  that  the  landlonl  had  ap- 
plied to  the  assignee  after  the  bankf 
ruptcy  to  know  if  he  meant  to  take 
the  bankrupt's  interest  in  the  house ; 
to  which  the  assignee  answered, 
that  if  he  did  not  let  it  by  iarfin  /My 
he  would  give  it  up ;  and  he  after-. 
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ivardi^  accordingly  paid  up  the  rent 
to  that  day,  aixi  offered  the  key. 
Lord  Eknymi,  C,  J.  held  him  liable. 
Boom  T.  Bobmson.  Westminster^ 
ike.  1800, 3ao. 

f»9  In  an  action  brought  by  the  as- 
signees of  a  bankrupt,  on  a  note  due 
to  the  banknipt's  estate,  the  defend- 
ant cannot  set  off  a  cJieck^  issued  by 
the  bankrupt,  'payable  to  bearer, 
bearing  date  before  the  bankruptcy, 
unless  he  proves  also,  that  the  check 
came  to  his  hands  prior  to  the  bank- 
ruptcy. Assignees  of  OlcoHj  a  Inmlc- 
rujjt  V.  Cincley  survivor  of  Cknvley. 
2  Johns,  Rep,  274. 

70  A  suit  may  be  brought  in  this 
state,  in  the  muhe  of  a  foreign  bank- 
rupt, and  he  may  be  joined  vnth  the 
assignees  of  a  eo-partner,  iivho  is  a 
bankrupt  in  this  country.  Bird^ 
Savage^  and  pth^  v.  Caritat.  2 
Johns.  Rep.  84^. 

7i  It  is  ft  principal  of  general  prac* 
tiee  among  nations,  \o  admit  and 
give  effect  to  the  title  of  foreign  as- 
signees, in  eases  of  bankruptcy ;  but 
the  jngde  of  proceeding  to  recover 
the  debts  due  to  the  banknipt, 
whether  in  his  oMn  name,  or  in  the 
name  of  his  assignees,  depends  on 
the  form  of  proceeding  in  the  coun- 
try, and  in  ^e  forum  yehere  the' 
suit  is  instituted.    Ihid>* 

V2  Where  a  decree  has  been  pronoun^ 
eed  in  the  eouft  of  chfincery,  in  a 
suit  brought  by  certain  creditors  of 
a  bankrupt,  his' assignee  and  others^ 
and  af1leru*ards,  th^  assignee  is  re-^ 
moved,  and  a  new  assienee  appoint-] 
ed  by  a  majority  of  toe  creditors,' 
and  the  ^ause  is  brought  by  appeal 
^0  the  court  pf  errors,  t^at  court' 
>vill  not  stay  p^eeedings,  until  the 
new  assiguee  be  made  a  party  by 
{he  respondents.  Sands '  and  othets 
V.  Codwise  and  others^  in  error.  2 
Jnhm,  Rep,  485. 

^3  JU[.  and  S.  being  in  embarrassed 
circumstances,  on  the  13th  Jifnej 
1800,  drew  an  order  on  one  F.  their 
agent,  directing  him  to  pay  to  R. 
suph  monies  as  should  come  to  his 


hands  from  eertain  penons  in  Eu- 
rope,  from  whom  F.  had  been  an-: 
thorised  to  receive  the  amount  of 
certain  policies  of  insurance,  ivhieh 
order  F.  accepted  on  the  same  day, 
to  pay  the  monies,  a^  soon  as  they 
eame  into  bis  hands.  On  the  11th 
Jidyf  1800,  M.  and  8.  committed  an 
act  of  bankruptcy,  and  on  the  ISth 
Juliff  1800,  were  duly  declared  bank- 
rupts. In  fiction,  brought  by  the 
assignees  of  M.  and  8.  against  JP*. 
it  was  held,  that  the  order  and  ac- 
ceptance amounted  to  anassignment, 
and  fixed  the  fond  irrevocably,  and 
that  the  order  was  not  given  in  con- 
templation of  batikroptcy,  so  as  to 
render  it  fraudulent  under  the  bank- 
rupt law.  J^Mengmy  and  Tofwn^ 
sendy  assignees^  ^'c.  v.  Ferrers.  3 
Johns.  Rep.  71. 

^4  Where  the  grantor  of  a  deed  niade 
to  defeat  creditors,  a^er^ards  be- 
came a  bankrupt,  the  deed  being 
declared  void,  the  grantee  was  held 
accountable  for  the  rents  and  profits, 
subsequent  to  the  act  of  bankruptcy, 
or  from  the  time  when  tlie  rignt  of 
the  c^editoics  to  call  him  to  account 
accrued,  and  not  befqre.  Stmdsand 
others  v.  Cqdidse  and  others.  4^ 
Johns.  Rep.  dd6. 

^9  Where  it  oourt  of  chancery  sets  a- 
i^ide  the  deeds  of  ^  bankrupt,  on  the 
ground  of  fraud,  the  property  is  mot 
to  be  placed  in  the  hands  of  a  mai- 
iery  but  is  to  be  disposed  of  by  the 
assignees  of  the  bankrupt,  according 
to  the  bfinkr^pt  U^v  of  the  United 
States,  '  Ibid.  ' 

^0  An  action  foi^  a  Uni  committed  up- 
on a  bankrupt,  cannot  be  maintain- 
ed by  tis  assignees.    2  DaUasj  £13. 

^7  Under  a  separate  commission  of 
bankruptcy  asainst  one  partner,  4m- 
ly  his  share  of  the  joint  effects  pass- 
es. Harrison  v.Sterry.  0  CroficA. 
290. 

78  The  bankrupt  law  of  a  forei^ 
coiintry  ei(innot  apperate  a  l^S^ 
transfer  of  property  in  this  country. 
Ibid. 

79  Where  money  belonging  to  A  Tra^ 
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in  tfe  hajidB  of  B,  who  also  held  a  reBpeeting  the  maoner  in  whieh  the 

(demand  in  fari^urof  a  creditor  a-  deficiency  had  arisen  in  his  estate 

gainst  A,  iritk  direetions  to  make  and  efi'ects,  to  the  satisfaction  of 

an  attachment  of  •^.'b  propertyi  it  the  commissioners,  held  good  cause 

%va8  agreed  between  c^.  and  £.  that  of  epmmitment  by  them.    B&x  v. 

B^  sbooid  retain  the  money  for  the  Jakn  Perrqt,    2  Burr.  1122. 

use  of  J,^9  creditor,  and   skoold  9    A  bankrupt  may,  in  consideration 

cause  J.^8  property  to  be  attached,  pf  a  debt  due  before  the  bankruptcy, 

and  that  this  agreement  should  be  and  for  whieh  the  creditor  agrees 

reduced  to  writing :  this  was  not  ^o  accept  no  dividend,  make  such 

done,  and  J9.  beeomine  bankrupt  hia  creditor  a  satisfaction  for  the  whole, 

assignees  recovered  the  money  ofB.  or  in  part,  by  a  new  undertaking ; 

in  an  action  for  money  had  and  re-r  and  assumpsit  will  lie  upon  such  un- 

eeived.    Foster  et  aL  l§fc.  v.  LowtU.  dertakii)g.      Trueman   v.    FenUm. 

4  Mtvss.  808.  CourpeVj  544^ 

<0  In  an  action  hy  the  assignee  o^  a  Q    Bankrupt  discharged  out  of  custo- 

bankrupt,  to  recover  property  for-  d^  in  an  action  on  bills  drawn  4)y 

merlj  belonging  to  the  oankropt,  him  before  actofbankruptey,though 

iht  judgment  of  the  district  court,  not  protested  till  afterwards.    JUa- 

founded  upon  a  verdict  of  a  jury,  carf^  v.  Barrow.    2  Str,  040. 

that  the  party  had  committed  an  7    Court  will  not  dischai^e  a  bank- 

net  of  bankruptcy,  pursuant  to  the  nipt  on  common  bail  when  the  com- 

02  section  of  the  Unued  Stated  bank'  mission  appears  to  have  been  gross- 

rupt  law,  19  final  upon  the  question,  ly  fraudulent.    Sowley  v.  Jones.    2 

as  to  all  the  creditor^,aswell  those  Black,  723. 

wko  shall  have  come  in  under  the  ^    An  uncertificated  bankrupt  going 

eonimission,  as  others.    Livermore  surreptitiously  beyond  sea,  and  re- 

V.  8wasey.    7  Mass.  213.  fusing  to  assist  his  assignees  in  get- 
ting in  his  debts,  is  guilty  of  non- 

ni.  Bankn^;  cf  his  P^rsoml  flights  coubrmity,  and  cannot  be  discharg- 

tmd  Duties.  cd  under  the  insolvent  debtor's  act. 

JWrris  V.  Levi.    2  Black.  1188. 

i    Bankrupt  liable  to  the  judgment  0    A  joint  commission  discharges  each 

on  a  bail  bond,  his  certificate  having  partner  as  to  his  separate  debts. 

been   obtained   after  judgment  on  nickes  v.  Strahan.    2  Str.  ±±67. 

said   bond.      CockeriUj  assignee  v.  ^0  Bankrupt  cannot  prove  an  act  of* 

Owstoiu     1  Burr.  436.  bankruptcy.     Field  v.  Curtis.     2 

2  Though  the  judgment  on  whieh  a  Sir.  829. 

bankrupt  is  in  custody  be  subse-  11  |ield  that  inspection  of  the  pro- 
quent  to  the  eommission  sued  out,  ee^dings  shall  not  be  g^ranted  be- 
yet^  if  the  cause  of  action  arose  be-  fore  a  trial  to  a  bankrupt  who  means 
fore  the  ^bankrupcy,  the  bankrupt  to  litigate ;  but  the  clerk  to  the  corn- 
may  be  discharged  by  stat.  12  ,G.  3.  mission  shall  then  attend  with 
c.  47.  s«  2.  and  interests  and  eosts  them.  Arton.  Lqfft,  80. 
aecmed  since  are  likewise  discharg-  But  a  creditor  may  inspect  them  at  a- 
ed.  Blandford  and  atwiher  v.  Foote. .  ny  time.  Ihid. 
Cowper,  138.  (And  see  Arrest  I.  and  Jurisdic- 

3  Bankrupt  discharged  from  com-  tion.) 

mitment,  he  not  having  been  exam-  12  A  bankrupt  is  not  entitled  to  any 

ined  on  interrogatories,  and  commit-  maintenance  out  of  his  effects  dur- 

ment  being  for  prevarication  only.  ing  his  examination.     Thompson  ^ 

The  ICin^  v.  I^lijmon  JVtithan.    2  al.  assignees  v.  Council.    ±  Term 

Str.  881.  Bep.  ±57. 

4  Bankrupt  not  answering  a  question  13  A  bankrupt  cannot  call  on  his  as- 
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signees  for  his  aliowanee  under  stat 
5G,  2,  e,  30.  8. 7.  (his  estate  paying 
105.  in  the  pound,)  if  his  certificate 
be  not  allowed  before  payment  of 
the  dividends.  Gi'qwm  v.  Potts.  6 
Tenn  Rep.  548. 

14  If,  upon  the  esamiiiation  of  a  bank- 
rupt touching  the  disposition  of  his 
property,  he  swear  to  an  account  of 
the  «ame  which  appears  to  be  in- 
ci'edibie,  the  commissioners  may 
commit  him  to  prison.  Ex-parte 
•YowlaUf  a  bankrupt.  6  Term  Rep, 
118. 

15  In  the  case  of  a  bankrupt  commit- 
ted by  the  commissioners  for  refus- 
ing to  be  examined,  he  must  send 
word  when  he  will  submit  and  an- 
swer the  questions*  {Diction.)'  1 
Term  Rep.  654. 

±%  A  commitment  by  the  commission-* 
ers  is  a  criminal  process.  3  Easty 
232.    (See  Bail  IV.) 

17  If  an  order  for  the  delivery  of  goods 
in  the  hands  of  a  third  person  be 
^iven  to  an  uncertificated  bankrupt, 
in  payment  of  a  debt  accrued  subse- 
quent to  his  bankruptcy,  hi  may 
maintain  trover  for  ttiem.  Fowler 
V.  Down.    1  Bos.  ^  Ptdl.  44. 

18  An  uncertificated  bankrupt  has  a 
right  to  eoods  acquired  by  him  since 
his  bankruptcy,  against  all  the 
world  but  his  assignees,  and  may 
maintain  trover  for  them  against  a 
stranger.  JFebb  v.  Fox.  7  T6rm 
Rep.  391. 

IV,  Certificate  ;  of  obtainingy  and  to 
what  Actions,  Sfc.  it  shall  be  a  bar. 

1  A  bankrupt  obtaining  his  certifi- 
eate  after  judgment  entitled  to  his 
discharge  on  motion.  Graham  v. 
Benton,      i  Wils.  41.     2  Strange, 

1105. 

2  A  certificate  discharges  a  bank- 
rupt from  a  writ  accruing  before 
the  commission,  though  judgment 
be  not  obtained  till  after  the  certifi- 
eate  allowed.  Boideflour  v.  Coates, 
Cf>ivj)er,  25. 

4    K  some  of  the  bankrupt's  credit- 


ors are  induetd,  by  money,  to  sigii 
the  certifieatAhough  the  bankrupt 
does  not  know  of  it  at  the  time  of 
their  signing,  nor  even  when  he 
makes  the  necessary  affidavit,  in 
order  to  obtain  the  allowance  by 
the  chancellor ;  yet,  if  he  knowTs  it 
before  the  actual  allowance,  the 
certificate  is  void.  Robson  v.  CaU 
xe.  1  Doiug.  228. 
4f  If  money  is  given  without  the 
bankrupt's  privity,  to  induce  cred- 
itors to  sign,  in  order  to  deprive 
him  of  the  effect  of  his  certificate, 
and  sufficient  in  number  and  value 
having  signed,  exclusive  of  those 
who  have  taken  money,  the  certifi- 
cate shall  be  valid.     230. 

5  But  if  in  such  case  the  necessary 
number  and  value  is  not  complcat, 
exclusive  of  those  who  have  taken 
money,  it  is  void.    230. 

6  If  a  creditor  has  taken  money  for 
signing  a  bankrupt's  certificate,  it 
shall  be  recovered  back  in  an  ac- 
tion for  money  had  and  received, 
because  of  the  oppression,  and  that 
there  is  not  par  delictum.     Smith 

'  V.  Bronilyy  JV*.  Fr.  cor.  Ld.  Mats- 
field,     2  Doug.  696  to  608, 91. 

7  An  agreement  to  pay  money  to  the 
assignees  of  a  bankrupt,  on  his  cer- 
tificate being  allowed,  though  for 
the  benefit  of  all  the  creditors,  is 
void,  under  5  6.  2,  c.  30,  s.  11. 
Jones  V.  Burkley.  2  Douglas,  693 
to  608. 

8  Bankrupt's  certificate  shall  not  o- 
verreach  legacy  left  bankrupt  after 
the  signing,  but  before  the  allowiug 
thereof.  Tudway  v.  Baurru  2 
Burr.  716. 

0  Certificated  bankrupt,  who  promis- 
ed payment  of  the  balance  of  an  ae- 
count  to  a  creditor  not  under  the 
commission,  due  at  time  of  bank- 

*  ruptcy,  when  he  should  be  able,  dis- 
diarged  on  common  bail.  Bailey 
V.  DUUnu    2  Burr.  736. 

10  On  a  general  plea  of  bankruptcy 
under  a  G.  2,  c.  30,  in  an  action  on 
a  bond  the  plaint  iff  may  give  in  ev- 
idence the  condition,  (without  hav- 
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ingset  a  out  on  the  record)  to  shew 
that  the  action  is  not  barred  by  the 
eerti&eate.    Jlsopv.Frice,  iDoug. 
160. 
il  Wbere  a  bond  eonditioued  for  the 
rcpajment  of  a  sum  of  money  by  a 
prioeipal  and  surety  has  not  been 
Ibffeitedy  after  the  baukniptey  of 
tb^  surety,  the  debt  cannot  be  prov- 
ed under    his    commission ;     and 
therefore  he  may  be  sued  upon  it, 
notwithstanding  his  certificate,  the 
debt,  as  to  him,  being  continseiit, 
and  not  within  7  0. 1,  c  31.    lb. 

12  Certificate  of  a  bankropf  s  due 
conformity  operates  in  the  nature 
of  a  release  pending  a  sniU  JSnon. 
Lofft,4B7. 

13  If  «f.  gives  his  promissory  note  to 
a  trailer,  and  also  an  ordnance  de- 
benture as  a  collateral  security,  and 
tfae  trader  pledges  the  debenture, 
and  the  note  being  indorsedjby  him, 
is  paid  by  J.  when  due,  and  after- 
wards the  trader  becomes  a  bank- 
rupt, and  then  ^  redeems  the  de- 
beutnre,  and  brings  an  action  a- 
^^nst  the  bankrupt  for  what  he  pays 
lor  such  redemption,  the  bankrupt's 
certificate  may  be  pleaded  in  bar  to 
the  action.  Jofinson  v.  Spiller.  1 
Doug,  167,  n. 

14  Though  a  prior  commission  has 
been  superseded  by  eondent,  a  cer- 
tificate under  a  second  bankruptcy 
does  not  protect  future  effects,  un- 
less the  bankrupt  pay  Ids.  in  the 
pound  under  the  second  commission. 
Thamtan  v.  Dallas.  1  Douglas^  4G 
to  49. 

15  liankrupt  discharged  of  a  con- 
tempt for  not  performing  an  award. 
JaHtes  Barker^s  case.     2  Strange^ 

1152. 

Id  Where  the  breach  of  a  bond  is  af- 
ter a  bankruptcy,  the  bond  is  not 
discharged.  Crook^iank  v.  Thomp' 
son.    ^  iS^r.  1160. 

17  If  a  trader  underwrite  a  policy  of 
insurance  on  a  life  and  afterwards, 
and  before  the  loss  by  the  death  of 
the  party  become  a  bankrupt,  they 
demanded  his  dischai^  by  nis  cer- 
tificate^ under  19  6.  2,  c.  32,  s.  2. 


Cox  V.  Idcetard.    1  DougjlaSj  166,  n. 

18  Bonds  payable  at  a  future  day  are 
within  7  G.  i,  c.  31,  though  not  eiv- 
en  for  goods  sold  by  a  trader. 
Debts  which  at  the  time  of  the 
bankruptcy  may  never  come  due 
(and  which  are  not  within  19  G.  2, 
c.  32,y  cannot  be  proved  under  the 
commission,  and  therefore  are  not 
discharged  by  the  certificate.  16J, 
n.    Ibid. 

19  A  surety  of  a  bond  who  pays  die 
debt  after  the  bankruptcy  of  the 
principal,  is  not  barred  by  the  cer- 
tificate, though  the  bond  was  for- 
feited before  the  bankruptcy.  Tay' 
lor  V.  Mills.    Cowper^  535. 

20  JS.  becomes  bail  for  B.  on  a  prom- 
ise o{  indemnity.  The  bail  bond  is 
assigned,  and  judgment  had  in  au 
action  thereon  against  B.  who 
brings  error  in  the  Exchequer.  B. 
becomes  bankrupt.  Judgment  a- 
gainst  d.  in  the  Exchequer,  who 
briugs  error  in  parliament,  which  is 
nonprossed,  and  then  he  pays  debt 
and  costs.    The  damnification  does 

,  not  accrue  till  that  payment,  and  is 
not  covered  by  the  commission  and 
certificate  but  action  lies  for  A,  a- 
gainst  B.  the  bankrupt  on  his  pro- 
mise of  indemnity.  Qoddard  v. 
Vanderheyden.    2  Black.  794. 

21  Allowance  of  a  bankrupt's  certifi- 
cate has  no  relation  back,  so  as  to 
charge  the  defendant's  bail,  if  fixed 
before  such  allowance.  Walker  v. 
Giblett.    2  Blackstom^  811. 

22  If  ^.  at  the  instance  of  a  trader, 
accepts  a  bill  payable  to  his  order, 
not  having  aiiy  effects  of  the  trader 
in  his  hands,  and  the   trader  be- 

.  comes  a  bankrupt  before  the  bill 
becomes  due,  and  A.  pays  when  due, 
to  an  indorsee,  it  is  not  a  debt  a- 
gahist  the  trader  till  actually  paid, 
and  therefore  is  not  discharged  br 
his  certificate.  Heskuyson  v.  Wooa^ 
bridge.    1  Dmt^.  166,  it. 

23  So,  if  a  principal  and  surety  join 
in  a  bond  for  the  payment  of  money 

•  by  instalments,  and  the  principal 
gives  the  other  by  way  of  counter- 
security,  a  bond  conditioned  for  the 
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payment  of  the  amount  of  the  in- 
stalments, on  a  day  previous  to  that 
on  whieh  the  first  instalment  is  to 
he  payable,  and  the  principal  be- 
comes a  bankrupt  on  a  day  subse- 
quent to  that  in  the  condition  of  his 
bond  to  the  surety,  thou«;h  previous 
to  that  on  fvhieh  the  first  instal- 
ment is  payable,  and  after  the  bank- 
ruptcy the  surety  pays  the  instal- 
ment, he  may  prove  the  debt  under 
the  commission,  and  cannot  sue  the 
principal  after  he  gains  his  certifi- 
cate. Toussant  v.  Martinnant  1 
Doug.  198,  n. 

2h  And  the  same  rule  holds  where  a 
counter  bond  is  ^ven  though  the 
principal  becomes  a  bankrupt  pre- 
vious to  the  day  of  payment  m  such 
counter  bond,  and  before  the  surety 
has  been  called  upon  to  pay  the  orig- 
inal debt.  Martin  v.  Court,  1 
Doug,  168,  JV. 

(And  see  Div.  V,  and  Bail  Y,  and 
Pleading  I.) 

25  A  bond  given  to  a  creditor  of  a 
bankrupt  in  order  to  induce  him  to 
witfulraw  a  petition  which  he  had 
preferred  to  the  Chancellor  against 
the  allowance  of  the  certificate  is 
void^  by  stat.  5  6.  2,  e.  30,  s.  11. 
Suinn&r  v.  Brady  S^  id.  iH.  Blacfc, 
647. 

(See  (hcksliot  v.  Bennett,  tit.  Assump- 
sit 11 ;    and  Agreements  II. 

2%  If  any  one  of  a  bankrupt's  credit- 
ors, though  without  the  privity  of 
the  bankrupt,  be  induced  by  money 
to  sign  his  certificate,  it  is  void. 
Holland  v.  Palmer,  1  Bos.  ^  Full. 
05. 

27  Whether  bankruptcy  is  a  plea  to 
an  action  of  covenant  for  rent  ?  ^u. 
Ludford  v.  Barber.  1  Term  Rep.  86. 
(See  Jiwriol  v.  ^fMs,  tit  Covenant 
Vl.  that  it  is  not.) 

28  In  the  case  of  the  South-Sea  com- 
pany, the  act  7  G.  i.e.  2S.  by  which 
all  their  property  was  taken  out  of 
their  hands  and  vested  in  trustees 
for  the  satisfaction  of  their  credi- 
tors, was  held  no  bar  to  an  action 
of  covenant  Hornby  y,  Houlditch. 
1  Term  Bep.  92,  93,  n. 


29  But  bankmptev  is  a  good  plea  to 
an  action  of  dm  on  the  redaenduia 
in  a  lease  whether  the  rent  he  due 
before  or  after  the  bankmptey. 
Wadham  v.  Marlowe.  1  £ 
Blaelc.  437,  n.     1  Term  Rep.  91,  n. 

80  An  execution  against  the  goods  of 
a  bankrupt,  taken  oat  after  his  cer- 
tificate is  signed  by  the  creditors^ 
and  before  it  is  allowed  by  the  chan- 
cellor, is  valid.  Ckdlen  v.  Meyrick. 
i  Term  Eep.  361. 

31  If  a^  fa.  issued  against  a  bank- 
rupt before  certificate  obtained,  be 
not  executed  till  after,  the  eoart 
(of  C.  P.)  will  order  the  goods  ta 
he  restored;  even  though  he  has 
not  pleaded  his  certificate  accord- 
ing to  B  6.  2.  e.  30.  s.  7 ;  for  tbe 
court  will  always  give  that  relief  in 
a  summary  way,  whieh  might  k 
obtained  by  ttudita  querela:' but  if 
any  thing  be  alledged  to  invalidate 
the  effect  of  the  certificate,  the  eoiirt 
will  direct  a  trial  on  a  plea  of  bank- 
ruptcy. Lister  one,  ^c.  v.  MundeJL 
1  Bos.  Sf  Pull.  427.    (See  Bail  V.) 

32  The  statute  5  6.  2.  c.  30.  only  re- 
lates to  the  dischaim  of  the /wrson 
of  the  bankrupt,  who  is  in  custody 
on  a  judgment  obtained  before  the 
allowance  of  die  certificate,  i 
Term  Bep.  361. 

83  A  person  against  whom  a  second 
commission  of  bankrupt  has  been 
issued,  and  who  has  not  paid  i5s.  in 
the  pound,  is  liable  to  an  action  by 
any  of  his  creditors,  notwithstand- 
ing they  have  signed  his  certificate. 
Philpott  V.  Cordon.  5  Term  Bep. 
287. 

34  But  in  such  case  execution  can  on- 
ly issue  against  his  effects,  his  per- 
son being  free  from  arrest;  by  stat. 
B  G.  2,  c.  84.    B  Term  Rep.  287. 

85  If  a  defendant  rely  on  a  certificate 
under  a  second  commission  of  bank- 
rupt against  him  under  which  he 
has  not  paid  10s.  in  the  pound,  the 
plaintiff,  in  order  to  deprive  him  of 
the  benefit  of  it,  may  produce  the 
proceedings  under  the  former  com- 
mission, and  prove  that  he  sobmit- 
ted  to  it,  without  proving  the  trad- 
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*iaff  act  of  bafikraptey,  and  other 
Diets  ivhieli.  are  necessary  to  sup- 
port   the   eomniission  as    against 
*  third  penwns.      Haviland  v.  Cook. 

QThrmSep.  650. 
36  Ad  M^on  against  a  bankrupt,  who 
has  •kained  his  certificate  under  a 
leeond  eommission,  on  a  cause  of  ac- 
ti^n  iieem^ng  previous  to  his  second 
bankruptey,  may  be  maintained  be- 
fore a  diYidend  has  been  made,  or 
the  period  for  making  it  allowed  by 
0  0. 2,  e.  SO,  8. 37,  is  elapsed;  if  evi- 
dence be  adduced  to  shew  that  it  is 
not  probable  from  the  state  of  the 
effects  in  the  hands  of  the  assignees, 
that  the  bankrupt  will  be  able  to 
pay  108.  in  the  pound.    Jdfs  v.  Bal- 
lard.    1  Bos.  §  Pull.  467. 
(See  3  Bos.  Sf  FvlL  180,  tit.  Exeou- 
TION  II.) 

37  A  debt  w.hich  accrued  subsequent 
to  an  act  of  bankruptcy,  though  pre- 
vious to  the  issuing  \  of  the  commis- 
sion, is  not  discharged  by  the  certifi- 
cate. Bwrnford  v.  BwrreU.  2  Bos. 
^PulLi. 

(Eyre  C.  J.  who  died  after  the  case 
was  argued,  but  before  the  judg- 
ment was  given,  had  intimated  a 
contrary  opinion.) 

38  The  same  point  is  considered  as 
clear  in  Qodiard  v.  Vanderkeyden. 
2  Bos.  <^  PklL  8,  It. 

80  Under  the  general  bankrupt  laws 
debts  proveable  under  the  commis- 
sion, and  debts  to  be  discharged  by 
tlie  certificate,  are  cohvertitile  terms. 
2  Bos.  ^  Pull.  11. 

lO  Debts  not  due  at  the  time  of  the 
act  of  bankruptcy,  except  iii  the 
cases  specially  provi4cd  lorbypar- 
ticularstatutes  are  notaSected  by  the 
commission.    2  Bos.  Sf  PuU.  11. 

41  The  commission  and  the  declara- 
tion of  the  bankruptcy,  relate  to 
the  act  of  bankroptcv  ;  and  when  a 
man  is  declared  a  bankrupt,  he  is 
so,  to  all  intents  and  purposes, 
from  the  time  the  act  of  bankrapt- 
cy  was  committed.    2  Bos.  ^  Pull. 

8- 

42  A  surety,  who  does  not-  pay  the 
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debt  of  the  principal  till  after  his 
bankruptcy,  though  ealled  upon 
and  liable  to  pay  it  before,  may 
hold  the  principal  to  bail  notwith- 
withstanding  his  certificate  ;  for  as 
the  debt  does  not  arise  till  the  mo^- 
liey  is  paid,  it  could  not  be  proved 
under  the  commission.,  Paul  v. 
Jones.  1  Term  Rep.  599. 
48  A.  being  arrested,  B.  became  bail 
for  him  to  the  sheriff,  aiid  judgment 
was  obtained  agaiiist  Bi  upon  the 
bail  bond  ;  j9.  then  became  bank- 
rupt, a  writ  of  error  at  that  lime 
depending  on  the  bail  bond,  wliich 
was  afterwards  non-prossed  ^  upon 
this  the  debt  an<l  costs  were  levied 
on  B.  hyfi'/a.^  after  which  .5.  ob- 

.  taiiied  his  certificate  :  held,  that  B. 
was  not  barred  by  the  certificate 
from  recovering  from  •A.  the  amount 
of  the  debts  and  costs  levied  by  the 
fi.fo.  Qoddavd  v.  Vanderkeyden.. 
2  nos.  &  PuU.  8,  n. 

44  But  M'here  A.  was  bound  with  BJ 
as  a  surety  for  the  payment  of  a 
sum  certam,  and  took  an  obsolate 
bond  from  B.  payable  the  day  bc-^ 
fore  the  original  bond  was  to  be- 
come  due,  and  B.  became  a  bank- 
rupt before  the  day  of  payment ;  it 
was  held  that  A.  might  prove  ttiisr 
debt  under  the  commission,  and  that 
B.'s  certificate  was  a  bar  to  an  ac-''* 
tion  by  A:  on  the  counter  bond,  " 
though,  t^.  did  not  pay  the  original 
bondtiil  ailer  B.  had  committed  aa 
act  of  bankruptcy  Martin  v.  Court., 
2  Term  Rep.  640. 

(And  see  Toussaint  v.  Mixrtinatit^  thif 
Digest,  tit.  Assumpsit  V  ;  Hodg'^ 
son  V.  BeUf  Div.  V  y  and  Dobson  v. 
Lockhart,  5  Term.  Rep.  ^33  ;  DiVi. 
VIHofthiMiUe.) 

40  A  bond  and  warrant  of  attorney 
to  confess  a  judgment  given  by  a 
bankrupt  after  his  bankruptcy,  in 
order  to  obtain  his  liberty,  is  not 
barred  by  his  certificate,  although 
the  original  debt  %vere  contracted 
before.  Birch  v.  SharUmd.  1  2) 
JZgp.  710. 

46  The  old  debt  was  extinguished  tf 
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doeh  bond  given  for  saeh  purpose. 
1  I^nw  JBep.  ri5. 

47  If  the  payee  of  a  promiBsory  note 
pay  the  amount  of  it  to  an  indorsee 
after  the  bankruptcy  of  the  maker, 
he  may  reeover  ai^nst  the  maker, 
notwithstanding  his  bankruptcy  and 

*  certificate.    Bowis  v.  fFiggins,     4 
Terni  Rep,  714. 

48  ^9.  draws  a  bill  of  exchange  on  if» 
in  favour  of  0.,  who  indorses  it  to 
D.,  who  discounts  it.  Before  the 
hill  is  due  d.  becomes  a  mnkrupt 
and  obtains  his  certificate  $  when  the 
bill  is  due,  payment  is  refused :  up^ 
on  which  C.  refunds  the  money  to 
J),  which  was  advanced  in  discount, 
and  takes  back  the  bill.  To  an  ac- 
tion brought  by  C  against  w9,  on  the 
bill,  d,  cannot  plead  nis  bankruptcym 
Brocks  V.  Rogers.  1  H.  Blackstonef 
640. 

49  A.  draws  a  bill  of  exchange  on  B.f 
payable  to  the  order  of  .i.,  which  B, 
accepts,  and  B.  draws  a  bill  ou  d» 
payable  to  the  order  of  B,,  which  Jim 
accepts,  for  their  mutual  accommo- 
dation ;  both  bills  are  payable  at 
the  same  time,  have  the  same  dates, 
and  contain  the  same  sums  :  one  is 
a  good  consideration  for  the  other, 
and  neither  is  an  indemnttv ;  so  that 
if  either  party  becomes  a  liaiikmpt, 
the  bill  accepted  by  him  may  be 
proved  under  his  commission,  and 
conseuuently,  to  an  action  brought 
on  it,  nis  bankruptcy  may  be  plead-* 

'  ed.  Rolfe  v.  Caslan.  2  H.  Mack. 
570. 

50  A,  and  B.  exchanged  acceptaneeiry 
and  each  party  having  negotiated 
the  respective  bills,  became  bank-» 
rupt ;  and  jB.'s  assignees  were  af- 
terwards obliged  to  pay  a  dividend 
as  drawer  on  the  bills  accepted  by 
•d.,  as  well  as  to  pay  J^.'s  own  ac- 
ceptances. %(.  If  •^.'s  certificate 
is  a  bar  to  an  action  brought  against 
him  by  jB.'s  assignees  ror  money 
paid,  &c.  P  Cowley  {assignee)  v. 
Ihivlop.    7  Term  Rep,  565. 

51  The  defendants  gave  to  the  plain- 
tiff their  own  bills  accepted  by  third 
persons,  in  exchange  lor  his  accept- 


ances of  oflier  bills  drawn  by  t&cW 
upon  him,  the  different  sets  of  which 
tallied,  except  as  to  some  trifling 
differences  on  which  no  stress  wu 
laid  at  the  time :  held,  that  the 
transaction  being  that  of  an  abselvk 
exchange  of  securities,  each  party 
was  confined  to  his  remedy  on  those 
securities,  and  the  law  would  not 
ttdse  an  implied  promise  in  the  de- 
fendants, who  had  become  bank* 
rupts,  to  repay  to  the  plaintiff  a 
part  of  the  amount  of  his  accept- 
ances which  was  paid  by  him  after 
the  bankruptcy.  BMet  t.  Btdivo* 
ant.  3  Easl^  72. 
B2  Where  the  plaintiff  lent  his  in- 
dorsement upon  a  bill  at  the  desire 
of  the  drawer,  but  without  any  priv- 
ity with  the  defendant,  (the  accept- 
or), who  had  liimself  no  considera- 
tion at  the  time  for  such  accept- 
ance ;  and  the  day  before  the  bill 
(iC'Came  due  the  defendant  became 
bankrupt,  and  it  was  immediately 
after  talcen  by  the  plaintiff  (the  in- 
dorser)  out  of  the  nands  of  the  in- 
dorsee :  held,  that  the  bill  being  pro- 
veable  as  a  debt  under  the  defend- 
ants' commission,  and  there  being 
no  privity  of  contract  between  these 
parties  collateral  to  the  bill,  like  the 
case  of  principal  and  surely,  nor  a-< 
ny  promise  of  indemnity,  the  plain- 
tiff could  not  recover  the  amount  of 
the  bill  paid  after  the  bankruptcy 
a^inst  the  defendant  who  had  ob- 
tained his  certificate.  Ehule  t. 
Baxter.    3  East^  177. 

53  A.  sold  a  ship  to  JS,  with  a  cove- 
nant that  he  had  a  good  title, 
though  in  fact  he  had  none.  After- 
wards d.  became  a  bankrupt,  and 
B,  sustained  damage  by  paying  the 
value  of  the  ship  to  the  true  owner  f 
held,  in  an  action  on  the  covenant 
by  B.  against  w9.,  stating  the  special 
damage,  that  «d.'s  certificate  was 
no  bar.  Hamond  v.  Toulmin*  t 
Term  Rep.  612. 

54  Bankruptcy  is  no  bar  to  an  action 
of  trover,  though  the  conversion 
happened  before  the  bankruptcy, 
and    though  the  cause  of  actioiir 
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Wire    of  ne&  ti  nature  Uiat  the  for  rent  Accruing  after  the  eomrai^-' 

{lUiiiUff  m^^  have  waved  the  torty  Blotter's  assignment ;  the  lessors  as- 

and  proTed  his  demand  as  a  debt  sent  to  suj^h  assignment  being  virtU'!' 

under  tfte  eonunission.      ToalceT  t.  aHy  ineluded  in  The  act  of  parlia-t 

Mrtotu    6  TermBep.  005.  ment  authorising  the  assignment  of 

M^  A  (fisehai^e  under  a  commission  jthe  bankrupt's  estate.     Wadham  v- 

of  bankmpt  in  a  foreign  eonotry  is  Marlowe.    8  Easty  314,  n* 

no  bar  to  an  action  for  a  debt,  aris-  ^1  The  certificate  of  a  bankrupt,  al? 

iag  here,  broueht  Against  the  bank-  lowed  after  the  filing  of  the  plaiuT 

rupt   by  a  subject  of  this  coui^try^  tiff's  bill  and  before  plea  pleaded,  is 

SmUfi  V.  Buchaaum.    1  Easiy  6.  jevidence  to  support    the    general 

^6  But  where  the  defendant  gave  to  plea  in  bar  given  by  the  stat.  5  0. 2, 
the  plaintiff  in  a  foreign  country,  £.  30,  s.  7,  viz.  that  before  the  exhibit- 
where  both  were  resident,  a  bill  of  ing  of  the  plaintiff's  bill  the  defend- 
exehange  drawn  by  the  defendant  ant  became  a  bankrupt,  aud  that 
i^pon  a  person  in  England^  which  the  cause  of  action  accrued  before 
^ili  was  afterwards  protested  here  he  became  a  bankrupt.  Harris  v. 
/or  non-acceptance,  and  the  defendr  James.  9  Eastj  82. 
Ant  afterwards,  while  still  resident  9^  bankrupt  cicts  of  one  of  the  Unit-r 
abroad,  became  bankrupt  there,  and  ed  /States  are  not  binding  on  such 
obtained  a  certificate  of  diseharge  creditors  of  the  bankrupt  as  live 
^y  the  law  of  tJiat  state :  it  wa#  4>ut  of  that  state,  unless  tlie  contract 
lield  that  such  certificate  was  a  bar  was  made  there.  1  Mas:..  198. 
to  an  action  here  upon  an  implied  |53  An  action  cannot  be  maintained  a- 
assumpsit  to  pay  the  amount  of  the  gainst  a  certificated  bankrupt  for  a 
bill  in  consecjuonce  of  f  ^eh  i)on-ac-  demand  which  was  or  mi^ht  have 
eeptance  in  Englattd.  teftkr  v.  been  proved  under  the  commission, 
Brouffu    5  Eastj  i^.  except  in  the  two  instances  mention- 

#7  What  is  a  discharge  of  a  debt  in  ed  in  the  statute.    1  ^lass,  283. 

the  country  where  it  was  contracted|  (S4  A  commission  of  bankruptcy,  with- 

is  a  discharge  of  it  every  where.  '  ^  out  a  certificate  of  discharge,  is  no 

JKost,  130.    '  bar  to  an  action  brought  to  recover 

{And  see  Div.  II,  &e.,  Ba^l  V,  and  a  demand  proved  under  tlie  corn- 
tit.  Foreign  Laws.)  mission,  although  the  creditor  ha? 

M  The  drawer  of  a  bill  of  exchange^  received  a  dividend.    Lwi^mers  v. 

which  had  been  accepted,  and  was  Fairfield.    5  Mass,  218. 

not  refused  payment  by  the  aeceptr  l»5  Where  a  promissory  note  was  to 

or  till  lifter  the  bankruptcy  of  tne  deliver    specific  articles  of   roeri 

drawee^  is  discharged  by  his  ceKlf-  chandize  on  demand,  and  before  a- 

jcate  in  as  much  as  such  debt  is  ny  demand  the  promisor  became 

made  proveable  under  his  commis-r  bankrupt ;    tlie  proof  of  the  debt 

lion  by  the  stat  7  G.  1,  e.  81,    Star  before  the  commissioners  was  equi- 

rey  v.  Bams.    7  Eastj  43X  valent  to  a  demand  on  the  promisor, 

•9    Assumpsit  lies  against  a  lessee  and  no  certificate  having  been  ob- 

fjrom  yeaf  to  year  upon  his  agree-  tained  by  him,  he  was  held  liable 

meut  to  pay  rent  during  the  tenan-  in  an  action  aftemards  brought  up- 

cy,  notwitlistanding  his  bankruptcy,  on  the  note.     Cfiandlei^  v.  Wbidshtp. 

and  the' occupation  of  his  assignees  6  Mass.  310. 

doriiu;  part  of  the  time  for  which  66  A  person  discharged  by  a  special 

the    rent  acerued  ;     which    were  insolvent  act  of  J^^w-Jersey^  the  act 

pleaded  in  bar.     Bod  v.  WUson.   8  being  local  in  its  nature,  and  local 

East^  311.  in  its  terms,  is  uot  thereby  protect- 

#9  Debt  does  not  lie  against  a  bank-  ed  from  his  creditors  here.     1  Vf*- 

i^ipt  9n  the  reddendum  of  a  lease  {a5,  iss. 
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67  A  discharge  under  the  insolvent 
'  '  laivs'  of  Maryland^  extends  to'  pro- 
tect ~  t  He  -person   of    4U1   ingolfent 
debtor  in  this  state.    1  DaUaSj  22% 
294. 

68  The  judgment  pf  a  foreign  court 
discharging  the'debt,'  would,  for  that 
purpose,  berecognized  here ;  but  an 
inelidatc  proceeding  to  obtain  a  dis- 
charge, will  not  he  sufficient  to 'ex- 
cise an  insolvent  debtor  from  giv- 
ing bail.     1  Dallas^  368. 

69  A  surety  who  pays  the  hond  after 
the  discharge  of  an  insolvent  debt- 
or, is'  not  barred  by  the  discharge. 
2  Dallas,  2Z6: 

70  What  is  tLe  operation  of  a  Ferm- 
sylvania  certificate  of  bankrupt  in 
other  states.     ^.    3  JDaL  3699  40b. 

y.  Debts;  what  may  be  proved  tmder 
the  Cfmndssion. 

r  f 

,  I 

1  A  bond  payable  by  instalments, 
given  in  consideration  that  the  obli- 
gee would  marry  and  settle  a  small 
estate  upon  a  servant  maid,  and  al- 
so maintain  a  bastard  of  the  obligor, 
is  within  the  stat  76. 1.  c.  31.  and 
may  be  proved  under  a  commission 
of  bankrupt  against  the  obligor. 
Ex'pctrte  CottereU.     Cowper,  742. 

2  If  an  annuity  bond  has  been  for- 
feited before  a  bankruptcy,  tlie  an- 
nuity may  be  valued,  and  the  value 

S roved  under  the  commission.  2^he 
Ciri^  on  prosecution  of  Padbury  and 
another^  Executor  of  Ddwes  v.  Bank 
of  England  J   2Dou^aSyd2S. 

8  Ati  annuity  bond,  if  forfeited  before 
the  bankruptcy,  should  be  valued 
and  proved'  under  the  commission : 
if  not  forfeited  till  after,  it  cannot 
be  so  proved ;  and  the  obligor  may 
be  taken  in  execution  on  a  judgment 
thereon.  Perkins  v.  Kempland,  2 
Black.  1106. 

4  A  bond  for  tihe  payment  of  an  an- 
nuity for  a  term  of  years  is  within 
the  statute  7  G.  1.  c.  31 ;  though  not 
given  by  the  bankrupt  for  goods 
sold,  &e.  in  the  course  of  his  trade. 
Pattison  V-  Bankes,     tkncper,  040. 

And  so  are  all  bondsy  bills^  note^,  and 


other  personal  securities^  payable  al 
a  future  day  certain,  though  ^ot 
given  by  the  bankrupt  for  goods 
i»old  and  delivered  to  him  in  the 
course  of  his  trade,  lb,  and  Swaine 
v:  De  J^attos.    2  Str.  1211. 

5  Defendant  draws  a  bill  of  exchange 
on  the  plaintiffs,  payable  to  tlie  de- 
fendants own  order;  plaintiffs  at 
his  request,  and  on  promise  to  in- 
demnify them,  accept  me  bill,  which 
becoming  due  after  defendant  bc^ 
comes  bankrupt,  pay  it  to  prevent 
being  sued.  Piaintins  cannot  prove 
this  as  a  debt  under  the  commission  ; 
80  the  defendant  cannot  plead  his 
certificate  in  bar  of  this  action,  on 
the  promise  to  indemnify,  &e. 
Young  and  CriU  v.  Hockley  or  Hock- 
liffe,  3  fVils.  347.  2  Black.  839. 
Vanderheyden  v.  De  PaibA,  3  FFUs. 
S2B. 

6  In  Consideration  that  plaintiff*  would 
'   accept  a  bill  of  exchange  drawn  oa 

him  by  defendants,  they  promised 
to  indemtiify  hina ;  afterwards  the 
defendants  became  biUikrupts,  when 
the  plaintiff*  was  sued  upon  the  bill, 
and  charged  in  execution.  Resoli^ 
ed,  that  the  plaintiff"  could  not  come 
in  as  a  creditor  under  the  commis- 
sion ;  for  till  he  was  charged  in  ei; 
^cutioii  no  debt  was  due.  Ckiltak 
V.  Whiffin  ^  CrtmtcelL    2  WUs.  13. 

7  t/tf.  in '  consideration  of  l/.  lo&  7dk 
received  from  B.  undertakes  in  wri- 
ting to  b^  answerable  for  the  due 
j^iayment  of  O.  HJs  note  to  the  older 
of  the  said  J3.  payable  in  five  months. 
Afterwards,  aiid  before  the  niote 
was  due,  wf.  became  a  bankrupt. 
He  did  not  pay  ihe  note'  when  it  be- 
came  due.  llolden  that  «9.'8  under- 
taking was  collateral  only,  and  res^ 
ed  in  contingency  at  the  time  of  ^^.'s 
commission,  consequently  could  not 
be  proved  under  it.  Ex-parte  M- 
neu.  '  Coiwperj  460. 

8  A.  becomes  bail  for  J9.  A,  cannot 
prove  as  a  creditor  under  a  commis- 
sion of  bankrupt  a^inst  B.  till  ^. 
has  actually  paid  the  debt ;  and  if 
jB.'s  act  of  bankruptcy  be  prior  t^ 
•tf.'s  paying;  the  debt,  he   t»mo\ 
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ptove  it  OBder  the  commission  at 

aU.    Goddardv.  Vanderheyden.    3 

WUs.  362: 

.9    j).  deliven  a  qaantity  of  saltpetre 

to  B,  who  afterwards  became  a 

baukrofpt:  no    demand  was  made 

till  ifter  the  bankruptcy ;  and  the 

question  was,  whether  this  was  a 

aeht  withyi  the  meaning  pf   the 

baakrapt  laws ;  but  holden  not,  as 

BO  debt  had    acfmed  before  the 

bankruptcy.    Anon.    Lafft.    S41. 

10  Money'owing  out  of  England  (as 

'  in  the  rlantations)  to  a  bankrupt, 

may  be  attached  by  the  law  of  the 

Slace  after  the  bankruptcy  for  the 
ebt  due  before  it.  '  Le  Chevalier  V. 
Lynch.    1  DouglaSj  170. 

il  Separate  creditor  may  come  in  un- 
der a  joint  commission  of  bankrupt- 
cy,   boward  v.  Poole,    2  Str,  095. 

Vt  Where  a  demand,  though  sounding 
in  damages,  is  such  as  can  be  liqui- 
dated and  ascertained  without  the 
intervention  of  a  jury  it  is  a  debt 
that  may  be  proved.  VUerson  v. 
Vernon.    2  Doughs,  584,  n. 

is  A  creditor  who  obtains  a  verdict 
before  the  commission,  is  entitled 
to  prove  his  costs  as  well  as  his 
debt,  though  judgment  not  signed 
till  after  the  commission  issued. 
And  having  proved  his  debt,  and 
otherwise  acted  nn^er  the  commis- 
sion, faaa  made  his  election,  and 
shall  sot  afterwards  resort  to  the 
bankmpt's  bail.  Ayletty:  Harford. 
8  BlaekOoney  ±317. 

i4r  Where  8.  L.  wa^  arrested  for  the 
amount  of  goods,  and  E.  X.,  in  or- 
der to  procure  his  disehai^,  became 
bound,  as  surety' with  him,  in  a  bdnd 
to  the  plaintiffs,  payable  by  instal- 
ments, and  before  the  first  default 
E,  JL  became  a  bankrupt,  the  plain- 
tiff is  bound  to  prove  his  debt  under 
the  commission  by  virtue  of  7  6. 1. 
^  81.  for  the  credit  was  given  to 
Ml.  Brookes^  al.  y.  Uoyd*  1 
Ibrw  Bep.  17. 

(See  mde  IV.) 

•15  School  money  for  the  education, 
&c.  of  the  defendant's  son,  payable 
kalf  yearly,  is  not  fi  debt  dm  till  the 


end  of  the  half  year,  so  as  to  be 
proveable  under  a  commission  of 
bankrupt  against  the  parent,  who 
became  bankrupt  9^  few  days  before 
the  end  of  the  hsJf  year ;  though 
he  had,  just  before  his  bankruptcy, 
and  before  the  holidays  began,  tak- 
en his  son  home  for  thelvolidayg. 
Farslow  v.  JDearlove.     4?  Eosf,  438. 

16  The  Stat.  7  G.  1.  c.  31.  s.  1.,  which 
enables  creditors  to  prove  debta 
payable  at  a  future  day,  under  the 
Commission,  is  confined  to  written 
securities.     4  East^  438. 

17  A  specific  sum  of  money  received 
by  an  overseer  of  the  poor,  is  not 
such  a  debt  as  can  be  proved  under 
a  commission  of  bankrupt  aeainst 
him  before  his  accounts  are  deliver- 
ed in.  E,  V.  Egginton.  1  Temi 
Bep.  369. 

18  Where,  after  a  recovery  in  eject- 
ment, and  before  an  action  of  tres- 
pass for  mesne  profits,  the  defend? 
ant  became  a  bankrupt,  and  the 
jury  did  not  include  tlie  costs  of  the 
ejectment  in  their  verdict  in  exe- 
cuting a  writ  of  inquiir  in  the  ac- 
tion for  mesne  profits,  tht  ^ourt  re- 
fused to  set  asicle  the  inquisition,  be* 
cause  the  plaintiff* might  have  prov- 
ed the  costs  as  a  debt  under  the  dcr 
fendanl's  commission  of  bankrupt. 
Gulliver  v.  Drinkwater.  2  Tenn 
Ben.  261. 

10  Ira  demand  be  payable  at  all  eventSf 
though  at  a  future  day,  it  may  be 
proved  under  a  commission  of  bank- 
rupt against  the  debtor,  or  set  off 
against  an  action  brought  by  his  as- 
signees ;  but  if  it  rest  in  contingen- 
cy whether  it  will  become  payable 
or  not,  it  cannot  be  so  proved  or  sei 
off",  unless  it  be  securea  by  a  penal-^ 
ty  which  is  forfeited  at  law.  Han- 
cock V.  Entwisle.  8  2'emi  Bep.  435. 
(See  tit.  Set-off.) 

20  If  A.  give  a  warrant  of  attorney  to 
B.  to  confess  a  judgment  immedi- 
ately, with  a  defeazance  that  judg- 
ment shall  not  be  entered  up  until 
a  subsequent  day  on  a  contingency, 
and  Ji.  become  bankrupt  before  that 
day,  though  B.  afterwards  enter  up 


222 


BANKRUPT  y. 


jadgoient  on  the  happening  of  the 
contingency,  he  cannot  prove  this 
debt  under  i^.'s  commission.  Staines 
V.  Planck.     8  2\rni  Rep.  386. 

Si  When  a  creditor  has  a  demand  on 
his  debtor,  which  is  capable  of  be- 
ing ascertained  without  the  inter- 
vention of  a  jury,  and  which  does 
not  sound  merely  in  damages,  and 
tbe  debtor  becomes  a  banJ^nipt,  it 
may  be  proved  as  a  debt  under  the 
commission.    3  Term.  Rep.  039. 

22  But  if  d.  lend  stock  to  J9«,  to  be 
replaced  as  stock,  without  naming 
any  particular  day,  and  £.  become 
a  bankrupt  before  any  request  by 
•tf.  to  replace  the  stock,  ^.  cmmot 
come  in  under  J3's.  commission ;  .^.'s 
demand  in  this  ease  resting  merely 
in  damages.  Utterson  v.  Vernon.  4 
Term  Rep.  570. 

[JUtering  tne  opinion  before  given  in 
the  mme  case.    3  Term  Rep.  539.] 

S3  A  right  of  aetion  on  a  breach 
of  covenant,  not  secured  by  a 
penalty,  and  where  the  damages 
to  be  recovered  are  uncertain,  is 
not  barred  by  the  certificate  of  the 
defendant  who  became  a  bankrupt 
after '  the  covenant  was  broken. 
Banister  v.  Scott.    6  Term  Rep.  489. 

±h  Where  a  debt  arises  before  a  bank- 
ruptcy, but  a  verdict  ts  obtained 
«nd  costs  taxed  after  the  bankrnpt- 
4rir,  tbe  costs  are  considered  as  part 
«f  the  original  debt  and  may  be 
proved  as  sueh  under  the  bankrupt- 
cy. .  The  court  of  C.  B.  therefore 
discharged  the  bankrupt  out  of  cus- 
tody who  had  been  taken  in  execu- 
tion for  such  costs.  Lewis  v.  Her- 
cy.    1  H.  Black.  29. 

So  where  a  defendant  became  bank- 
rupt between  the  verdict  and  juds;- 
ment,  Longford  v.  ElUs.  1  H. 
Black.  39,  n. 

^  The  court  of  K.  B.  held  that  if  a 
plaintiff  liecome  a  bankrupt  after 
he  is  nonsuited,  and  before  the  tax- 
ation of  cost8,  the  costs  of  the  non*- 
suit  are  a  debt  proveable  under  the 
commission.  Ilurst  v.  Mead.  0 
Term  Rep.  .366. 

2$  After  some  hesitation  the  court  of 


C.  P.  oa  tlie  authority  of  the  pre- 
ceding cases,  determiiied  that  if  i^ 
plaintift'  become  bankrupt  after  & 
nonsuit  at  nisi  priusy  and  before  the 
judgment  of  nonsnit,  the  eos^  of  the 
nonsuit  are  a  debt  proveable  under 
the  commission.  fVatts  v.  Udrl. 
1  Bos.  ^  Fidl.  13«. 
^  li  A.  recover  a  ju^^ment  against 
B.  before  the  bankruptcy  of  j£,  and 
revive  it  hy  scire  facias  after  the 
bankruptcy,  the  costs  of  the  scirt 
facias  relate  back  to  the  judgment, 
and  may  be  proved  under  the  com- 
mission. Philips  V.  firoirn.  6 
I'erm  Rep.  282. 

28  8o  if  a  writ  of  error  be  brought 
after  the  bankruptcy,  to  reverse  a 
judgment  against  the  bankrupt  facr 
fore,  and  the  judgment  be  ffffi^nar«^ 
the  eostfl  of  the  writ  of  error  refer 
to  the  judgment    6  Term  Rep,  283. 

29  And  in  either  ease  the  bankropf  *s 
certificate  discharges  him  as  to  tht 
costs  as  well  as  with  regard  to  the 
judgment    6  Term  Rep.  282. 

30  X.  became  bound  as  a  surety  fritk 
¥.  to  d.  on  the  10 th  of  ^.  1778,, 
in  a  bond  conditioned  for  paynKeat^ 
in  six  months;  on  the  islMarcb^ 
1780,  he  became  bound  with  PI  im 
B.  in  a  bond  conditioned  for  paj* 
ment  in  six  months ;  on  the  4ta  of 
March  17^0,  Y.  became  bound  tm 
X.  in  a  bond  conditioned  for  par- 
ment   of  the    two  former   bonJk. 
and  also  to  indemnify  X  against 
those  two  two  bonds :  the  money 
secured  by  the  second  bond  not  be- 
ing paid  when  it  became  due,  it  was 
holden  that  the  last  bond  was  1h««- 
by  forfeited,  though  X,  was  not  call- 
ed on  to  pay  the  money  in  the  8e« 
cond  bond  until  afterwards,  and  that 
X  might  prove  it  as  a  debt  under 
•the  commission  of  bankruptthat  is- 
sued against  F.  after  the  forfeiture 
and  before  payment.    Hodgson  r. 
BM.    7  Term  Rep.  97. 

31  Money  paid  by  one  partner  (o  an-^ 
other  more  the  bankmutey  of  the 
latter,  j(or  the  pnijjpose  of  being;  paid 
over  as  his  liquidated  share  of  a 
4ebt  to  their  joint  creditpr.  if  it  h^ 
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M  to  ft^flied  ii  ^yeable  as  a 
4ebt  ander  the  eimiiiiaiioDy  and  eon- 
seooently  barred  by  tbe  eertifieate, 
akkoadi  tte  lolvent  partner  were 
not  eaUed  flnoa  to  pay  the  debt  to 
tke  j0iolere£tar  tUlalter  tke  bank- 
rnptey.  Bal  the  solvent  partner 
Inay  neover  ftom  the  bankmpt,  not- 
tridkiUoding  the  certificate,  his  (the 
baifamt's)  share  of  such  debt  so 
■aid  tffkr  tlie  bankmptey  to  the 
jsiBt  creditor.     Wri^  y.  Biixder. 

32  Jl.  engages  as  a  partner  in  a  par- 
ticular transaction  with  B.  C.  and 
l^.^ho  were  before  partners,  and 
wiio  continued  paitners  among 
themselyes  as  to  their  share  in  the 
transaction :  B.  C,  and  B»  become 
bankrupts,  after  which  JL  pays  a 
debt  due  from  himself  and  them  to 
H  joint  creditor;  held  that  these 
three  partners  constituted  but  one 

I  debtor  to  J9.  and  he  might  recover 
from  B.,  not  B.'s  proportion  alone, 
but  the  wltole  proportion  of  B.  C 
and  D.  towards  the  joint  debt ;  B. 
not  havii^  pleaded  in  abatement* 
Wrif^  T.  Anter.    i  Easty  30. 

ts  Hie  costs  of  a  suit  in  chancery, 
directed  to  be  paid  by  an  award 
made  before  the  bankruptcy  of  tlie 
defendant,  but  wbiA  costs  were  not 
taied  till  after  he  became  a  bank- 
rupt, cannot  be  pnoved  «der  the 
commission,  but  the  bankrupt 
remains  Kable  to  be  attached  for  die 
eamiot  under  the  award  made  a  rule 
of  court.  Tht  King  v.  Davis.  9 
£(uf,  818. 

^^  What  judgments  and  executions 
are  liens  upon  a  bankrupt's  estate. 
2  Bdlasj  196. 

)S  A  joint  debt  may  be  proved  under 
a  separate  commission,  and  a  full 
dividend  received.  It  is  equity  a- 
tone  whieh  can  restrain  the  joint 
creditor  from  receiving  his  full  di- 
vidend until  die  joint  eBects  are  ex- 
ansied.  Tucker  v.  Oxley,  5  Cranch, 

VI.  Petiticfning  Creditor. 
Indorsee  of  a  note  after  tlie  act  of 


bankruptcy,  may  be  the  petitioning 
creditor,    ^naiiywous.    2  Wils.i9B, 

2  Note  of  above  six  years  standing, 
ground  for  commission  of  bankrupt- 
cy. Swatfm  and  another  v.  fVallin' 
ger.     2  8tr.  746. 

3  A  debt  contracted  before  the  par- 
ty entered  into  trade,  may  be  the 
ground  of  a  petition  for  a  commission  "^ 
of  bankruptcy.   Butcher  v.  Easta,  1 
Douglas^  205,  and  n.  (b.) 

4t  A  separate  commission  of  bankrupt 
may  be  taken  ont  aeainst  one  of  se- 
veral partners  on  the  petition  of  a 
joint  creditor.  Cri^.r.  PerriU. 
fVUleSy  467. 

0  In  such  case  whether  the  bankrupt^o 
share  of  the  joint  debt  must  amount 
to  lOOZ.  P  ^.  Ihid.  474. 

G  But  a  commission  of  bankrupt  can- 
not be  sued  out  against  two  (of  three) 
Partners,  [ease  referred  to  n.  b.J. 
bid. 

7  The  assignee  of  a  bond'  cannot  pe- 
tition for  a  commission  of  bankrupt- 
cy. MedlicoVs  Case^  in  Chancery, 
2  Str.  890. 

8  He  who  has  the  body  in  execution 
cannot  be  a  petitioning  creditor  un- 
der bankrupt  laws.  Bumaby^s  Case^ 
in  Chancery.    1  8tr:  658. 

ft  A  debt  contracted  after  an  act  of 
bankruptcy  is  no  ground  for  a  com- 
mission. Tmtis  tmd  another  v.  MU- 
ion.    2  Str.  744. 

(And  see  Div.  I.) 

10  Wliether  proof  of  a  debt  of  161/.  to 
one  of  the  petitioning  creditors,  there 
being  more  than  three,  will  support 
the  commission  of  bankrupt,  ^u, 
1  Temi  Rep.  4^75. 

11  ftj^.,  a  creditor  to  B.,  to  the  amonnt 
of  115/.  took  his  bill  for  2oL  on  C, 
who  had  not  then,  nor  afterwards, 
any  effects  of  B.  in  his  hands :  the 
bill,  when  due,  was  dishonoured, 
and  no  notice  thereof  was  given  by 
.3.  to  B. :  stitl  .^.'s  demand  was  not 
discharged :  but  he  may  sue  out  a 
commission  of  bankrupt  as;ainst  B., 
and  his  debt  will  support  It.  Bick- 
erdike  &^  al.  assignees  v.  BoUmm* 
1  Term  Rep.  405. 

±2  A  creditor  of  a  bankrupt  to  the  a- 
mouut  of  112^.  previous  to  the  bank- 
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ruptcy  reeeiving  50l.  after  notiee  of 
an  aet  of  bankruptej,  is  not  thereby 
preeladed  from  suins;  out  a  commis- 
sion of  bankrupt ;  for  by  that  act 
he  waives  his  claim  to  the  payment ; 
and  he  may  still  retain  the  money 
in  his  hands  for  the  credit  of  the 
bankrupt's  estate.  Mann  ^  aLas- 
.  signees  v.  Sfiepherd.  6  T^rm  Rep, 
79. 

13  A  judgment  creditor  who  has  tak- 
en his  debtor  in  execution,  cannot 
afterward  sue  out  a  commission  of 
bankruptcy  as;ain8t  him  upon  the 
same  debt  token  v.  Cunningham, 
8  Tarm  Rep.  123. 

14  Where  the  petitioning  creditor's 
debt  did  not  amount  to  100^.  at  the 
time  of  the  act  of  bankruptcy,  but 
was.  increased  to  more  than  lOOZ.  by 
a  promissory  note  of  the  bankrupt 
due  at  that  time  being  indorsed  to 
the  petitioning  creditor  before  he 

Setitioned  for  the  commission,  this 
ebt  was  deemed  sufficient  to  sup- 
port the  commission.  QUuster  v. 
Ifewer.  7  Term  Rep.  ^OS. 
10  A  commission  of  bankrupt  found- 
ed on  the  petition  of  J3t.  a  Britisk 
subject  residient  in  England  for  a 
debt  due  to  himself  and  his  partners 
Ji.  and  C,  also  Britisfi  subjects,  but 
resident  and  carrying  on  trade  in 
an  enemy's  country,  cannot  be  sup- 
ported. M^Cannd  v.  Hector.  3 
Bos.  Sf  Pull.  113. 

(See  tit.  Ali£n.]I 

16  Where  a  commission  oi  bankrupt 
is  taken  out  fraudulently  or  mali- 
ciously, the  Lord  Chancellor  may, 
under  the  stat  0  G.  2.  c.  80.  order 
a  specific  sum  by  way  of  dami^s 
to  be  paid  by  the  petitioning  credi- 
tor to  the  bankrupt,  or  assira  the 
bond  given  by  the  former,  and  ena- 
ble the  latter  to  recover  the  whole 
penalty  of  the  bond.  Smith  y. 
Broomkead.    7  Term  Rep.  300. 

17  The  assignment  of  the  bond  by 
the  Lord  (Chancellor  is  conclusive 
evidence  of  the  fraud  or  malice  in 
an  action  brought  on  such  bond,  and 
therefore  in  an  action  on  such  a  bond 
the  defendant  cannot  plead  that  the 


commission  was  not  f r^ndalentlv  ifr 
maliciously  taken  out  7  2Vrm 
Rep.  300.  ' 

18  In  a  declaration  on  sueh  a  bond  it 
is  not  necessary  to  state  that  the 
commission  was  fraudulently  or  ma- 
liciously sued  out    Ibid. 

19  In  an  action  on  sueh  a  bond  the 
defendant  by  his  plea,  set  forth  the 
Lord  Chancellor's  order  for  the  as- 
signment ;  whereby  it  appeared  that 
he  had  previously  ordered  a  certain 
sum^  received  by  the  defendant  of 
the  .bankrupt,  to  be  refunded^  and 
furtfier  ordered  the  bond  to  be  as- 
signed to  the  plaintiff,  and  the  eosts 
of  the  petition  to  be  paid  by  the  de- 
fendant ;  the  plea  then  averred  fw^- 
ment  before  the  suing  out  of  the 
plaintiflfs  writ  of  the  particular  sum 
mentioned,  and  the  costs,  in  saUs^ 
faction  of  the  damages  sustained  by 
the  bankrupt's  estate,  and  no  dam- 
age uUra :  held  such  plea  te  be 
no  answer  to  the  action  ;  lor  by  raeh 
order  of  the  Lord  Chancellor  must 
be  understood  that  the  whole  pen- 
alty of  the  bond  was  assigned  to  the 
plaintiflf  (a  creditor  and  assignee  of 
the  estate  under  a  second  eommis^ 
sion,  and  so  a  party  grieved  by  the 
first  fraudulent  commission)  by  way 
of  satisfaction  in  damages  for  the 
injury  sustained.    But  it  was  also 

.  considered  to  be  competent  to  the 
Lord  Chancellor  to  review  the  for- 
mer order,  even  after  judgment  for 
the  plaintiff  for  the  whole  penalty, 
and  to  direct  the  whole  or  any  part 
of  such  penalty  to  be  applied  ac- 
cordingly. Smithey  v.  Edmonsotu 
3  Eastj  22. 

20  It  seems  that  such  a  bond  is  not 
within  the  stat.  8  and  9  IF.  3.  c.  11. 
s.  8.  by  which  a  jury  is  to  assess 
damages ;  because  by  the  stat.  d  G. 
2.  c.  30.  the  damages  are  to  "be  as- 
certained by  the  Lord  Chaneelbr : 
although  he  may  assist  his  eon- 
science  by  directing  an  inquiry  be- 
fore a  master  or  in  issue  at  law. 
IHd.    (See  Bono  HE.) 

2i  Goods  sold  and  delivered  upon 
agreement  to  be  paid  for  by  a 
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iili  payaUe  ai*  Aitnre  date  does 
not  create  a  jireseiit  debt,  on  which 
to  foaad  a  eominissioii  of  banknipt : 
nor  cau  att  action  for  goods  sold  and 
deltTcned  be  maintained  by  the  yen- 
dor  belbre  the  time  when  the  bill 
agreed  to  he  ^vtn  would  have  be- 
cose  doe,  wl^n  the  eontraet  would 
be  DO  longer  executory.     Neither 
can  such  executory  eontraet,  of  such 
bill  payable  at  a  fature  day  be  ac* 
taally  given  to  secure  it,  found  a 
eood  petitioningereditor's  debt  with- 
m  the  statute  7  G.  1.  e.  31.  s.  l,and 
5  G.  2.  e.  30.  8.  22,  which  are  con- 
fined to  debts  due  on  bills,  bonds, 
promissory  notes,  and  other  person- 
al written  securities  of  the  liice  sort, 
iiayable  at  a  future  day ;  which  a- 
one  by  the  latter  statute  are  made 
available  to  found  a  good  petition- 
ing creditor's  debt      HiMkins  v. 
Duperoy,    0  Btaty  498. 

22  Though  the  bond  of  the  petition- 
ing creditor  is  given  for  a  aebt  con- 
tracted prior  to  the  act  of  Assent'* 
bly,  and  with  a  view  to  take  out  a 
eommission,  thei  court  would  be  un- 
willing, on  that  account  alone,  to  in- 
yalidate  the  certificate.    1  Dal.  388. 

23  A  petition  subscribed  by  one  of 
two  partners,  in  the  name  of  him- 
self and  partner,  is  sufficient  for  the 
purpose  of  taking  out  a  commission, 
on  a  partnersldp  demand  against 
the  bankrupt.     1  DaUas^  889. 

^  To  found  a  joint  eommission  upon 
a  fictitious  partnership,  is  certainly 
unfair  within  the  meaning  of  the 
act  of  assembly.    1  Dallas.  390. 

^  But  if  a  partnership  did  exist  at 
the  time  of  taking  out  the  commis- 
sion, a  previous  assignment  of  the 
partnership  effects,  for  the  payment 
of  creditors,  of  the  smallness  of  the 
quantity  of  the  goods  in  their  store, 
&nnot  invalidate  the  commission, 
or  defeat  the  benefit  of  the  certifi- 
cate.   Ibid* 

20  Quaere,  Whether  the  flight  of  a 
stranger  to  hia  own  home,  in  anoth- 
er state,  amounts  to  an  act  of  bank- 
^ptcy,  within  the  meaning  of  the 
act  of  assembly  ?  Ibid. 
S9 


afT  What  debt  of  the  petitioning  cred- 
itor is  sufficient  to  support  a  commis- 
sion of  bankrupt    2  DaUas^  126,  7. 

Vn.  MWee  of  Bankruptcy^  whom  it 
MIX  affect 

(And  see  Assumpsit  VI.) 

1  A  banker  is  not  justified  in  paying 
the  drafts  of  a  person  who  has  plac- 
ed money  in  his  hands  after  he  has 
notice  of  an  act  of  bankruptcy  com- 
mitted by  him.  V&rnon  v.  Hankey. 
2  Term  Rep.  113. 

2  When  the  assig^nees  of  a  bankrupt 
have  recovered  a  sum  of  money  from 
the  bankrupt's  banker,  received  by. 
him,  and  paid  over  to  a  creditor  of 
the  bankrupt  with  knowledge  of  the 
bankruptcy,  they  cannot  recover  the 
tfame  sum  from  the  creditor,  though 
he  received  it  after  notice  of  the 
bankruptcy.  Vernon  S[  aU  assignees 
V.  Hanson.    2  Term  Rep.  287. 

3  But  the  assignees  had  their  optiou 
at  first  to  bring  the  action  against 
the  banker  or  against  the  person  to 
whom  the  banker  paid  the  money 
under  the  above  circumstances.  Z 
Tferm  Rep.  287. 

4  A  factor  gave  his  acceptance  to 
his  principal  for  the  amount  of 
goods  sold  on  account,  after  a  se^* 
eret  act  of  bankruptcy  of  the  prin- 
cipal, but  without  notice  to  the  fac« 
tor :  and  af^er  notice  of  the  bank- 
ruptcy the  factor  paid  his  accept- 
ance to  the  holder  of  the  bill ;  held 
that  the  payment  was  protected  by 
Stat  1  J.  1.  c.  Iff.  8.  14.  WiUcin& 
Sc  al.  assignees  v.  Casey.  7  Term 
Rep.  711. 

Vin.  Preference  to  Creditors^  by  Bank^ 
Tupt^  when  legal. 

1  A  transfer  by  a  bankrupt  just  be- 
fore his  bankniptcv,  must  be  accom- 
panied with  actual  possession ;  oth- 
erwise it  will  be  construed  to  have 
been  done  with  an  intent  to  give  a 
preference,  and  will  be  set  aside 
under  the  commission.  Wilson  v< 
Day.    2  Burt.  837. 
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2  A  bill  of  sale  made  by  a  trader 
two  days  before  he  abseonded,  is  a 
fraud  on  all  the  bankrupt  laws, 
and  void.  Linton^  assignee  of  a 
haJikriwL  v.  Bartlet.    3  IVils.  47. 

3  Frauaulent  sale  of  goods  by  bank- 
nipt  to  creditor,  in  order  to  keep  up 
liis  sinking  eredit,  to  prefer  this  one, 
and  to  cheat  others,  is  void.  Jlar- 
tin  and  others^  assignees  of  Edward 
Robert^  a  baxikrupt  v.  Tliomas  Pew- 
tress  and  Josiah  Robarts.    4  Burr. 

'2rl77. 

4  A  trader  in  contemplation  of  ab^ 
sconding^  incloses  certain  bills  to  F. 
a  particular  creditor,  in  discharge 
of  his  debt ;  saying,  fie  has  the  hon- 
our to  shew  him  that  preference 
which  he  conceives  is  his  due. 
This  is  done  without  the  privity  of 
F,  and  followed  by  an  act  nf  bank- 
ruptcy before  the  notes  could  possi- 
bly be  delivered.  Per  Cur,  The 
essential  motive  being  to  give  a  pref- 
erence and  the  act  itself  incomplete^ 
is  clearly  void^  though  in  favour  of 
a  very  meritorious  creditor.  Httr- 
man  Sf  aL  assignees  v.  Fisliar,  Cow- 
per,  117.    JLoJ?,  472. 

^  A  pretended  sale  to  a  creditor, 
though  of  part  only  of  a  traders 
goods,  if  not  in  the  course  of  trade, 
iitit  merely  Calculated  to  give  Ei,  frau- 
dulent preference,  and  to  defeat  the 
equality  of  the  bankrupt  laws,  is 
void ;  though  the  delivery  of  the 
goods  to  the  creditor,  and  his  assent 
to  the  transaction  be  complete  be- 
fore the  act  of  bankniptcy;  but 
such  sale  is  not  in  itself  an  act  of 
bankruptcy,  not  being  by  deed.  Rust 
Y,  Cooper,     Cowper,  629. 

But  if  a  creditor  be  paid  in  the  course 
qf  business,  it  is  good,  notwithstand- 
ing the  debtor's  knowledge  of  his 
own  affairs,  or  his  intentions  to 
break ;  because  such  preference  is 
got  consequentially  not  by  design,  lb. 
So,  also,  where  a  creditor  presses 
for  payment,  and  the  debtor  makes 
a  morts^age  of  goods  and  delivers 
possession.    Ibid, 

<5  The  payment  of  bills  to  support 
^  credit  of  a  declining  trader,  n  ith- 


out  any  notiee  of  an  act  of  bankm^f  ^ 
not  fraudulent    Fojccrqft  v.  Devoid 
shire,    1  Black,  198.    2  £urr.  Q3i« 
(And  see  Div.  II.) 

7  If  abankrupt  give  a  preference  to 
a  creditor  under  an  apprehension^ 
however  groundless,  of  legal  pro-' 
cess,  such  preference  is  valid. 
Thompson  ^  al,  assignees  v^  Free- 
man,   1  Term  Rep,  ±55, 

8  If  a  bankrupt,  on  the  eve  of  his 
bankruptcy,  fraudulently  deliver 
goods  to  one  of  his  creditors,  the 
assignees  may  disaffirm  the  cbn« 
tract,  and  recover  the  value  ai  the 
goods  in  trover  ;  but  if  they  briag 
assmnpsit,  tliey  affirm  the  contract, 
and  then  the  creditor  may  set  ofT 
hi»  debt.  Smith  v.  Hokson,  4 
Term  Rep,  211. 

9  A  creditor,  knowing  his  debtor  to 
be  in  distressed  circumstances,  and 
not  able  to  pay  his  debt,  applied  to 
him  in  the  firet  instance  about  two 
months  before  his  bankruptcy  for  a 
security^  and  took  part  of  his  stoek 
in  trade  for  that  purpose ;  this  is 

'  not  an  undue  preference,  though  the 
creditor  did  not  threaten  to  sue  him 
in  case  of  a  refiisak  Smith  ^  aL 
assignees  y,  Fnyne,  6  Term  Rep.  132* 

10  If  a  debtor,  at  the  instance  of  hii 
creditor,  give  goods  out  of  his  shop 
in  part  payment  of  a  bond  not  then 
due,  ana  shortly  afterwards  become 
bankrupt,  the  mere  eireumstanee  of 
the  bond  not  being  due-,  will  not  a-  ' 
lone  vitiate  the  part  payment  on  the 
ground  of  fra<udulent  preference. 
llartshom  v.  Slodden,^  2  Bos,  S[ 
PtdL  6S2, 

1 1  The  acceptor  of  a  bilt  of  exchange, 
two  days  before  the  expiration  of  the 
time  for  which  the  bill  was  origin- 
ally drawn,  called  upon  Uie  indor- 
ser,  and  informed  film  privately 
that  he  was  insolvent ;  the  indoser 
insisted  on  being  paid  the  amount 
of  the  bill,  offering  at  tlie  same  time 
to  become  security  to  the  erediton 
for  so  much  as  the  estate  shoald 
produce;  whereupon  the  acceptor 
paid  it,  and  four  days  after  became 
bankrupt:  it  also  appeared  tbatthe 
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^hiR  had  been  altered  so^as  to  make 
it  fall  doe  before  this  tranBaetion 
hut  ifitlioDt  the  defendant's  know- 
ledge ;  lield  that  this  was  sufficient 
proof  of  fraudulent  preference  to 
defeat  the  payment  of  the  bill. 
Sij^etan  Y^Btiler.  2 Bos,  ^  Full 
383. 

±2  Where  a  sale  of  goods  has  been 
completed  by  actual  delivery  to  the 
buyer,  who  afterwards  becomes  in- 
solveut  before  they  are  paid  for,  he 
cannot  rescind  the  contract  and  re- 
turn the  goods  with  the  consent  of 
•the  seller,  so  as  to  give  the  seller  a 
preference  to  his  other  creditors. 
Barnes  v.  Freeland.  6  2'ctw  Bep. 
SO. 
^3  A  trader  orders  bags  of  wool  of 
defendants  in  December^  which  are 

.  delivered  *in  Febnutry  following  5 
and  by  the  course  of  dealing  the 
trader  has  the  option  of  returning 
the  wool  for  which  he  has  no  call, 
though  previously  Mrdered.  The 
trader  being  from  home  when  the 
bag^  arrive, -they  are  deposited  in 
his  warehouse;  on  his  return  he 
S^res  directions  not  to  have  them 
opened  or  entered  in  his  books  be- 
ing then  in  embarrassed  eireumr 
stances,  and  intending  not  to  take 
them  if  he  should  €nd  himself  una- 
ble to  pursue  his  business.  After- 
awards,  on  the  4th  and  dth  of  Marchy 
bein^  then  avtfwedly  insolvent*  he 
returns  the  bags  requesting  a  line 
of  approbation  thereof;  which  ap- 
probation is  given  after  an  act  of 
bankruptcy  committed ;  held  that 
by  the  trader  keeping  possession  of 
the  goods  so  long,  his  option  (which 
ought  to  have  been  exercised  on  the 
receipt  of  them)  was  gone  ;  and  that 
the  ai^ignees  were  entitled  to  the 
property.  JSlsate  v.  BdL  2  East, 
lir. 

1^  Until  an  act  of  bankruptcy,  the 
jus  disponendi  over  goods,  remains 
by  law  with  the  trader,  unless  he 
exercise  it  by  way  of  voluntary  and 
fraudulent  preference  of  a  particu- 
lar creditor  in  contemplation  of 
bankruptcy.    0  East^  186. 


15  Therefore  where  traders,  havhig 
ordered  goods  from  the  defendants 
which  were  forwarded,  but  were  af- 
terwards taken  possession  of  by  the 
defendants  upon  a  claim  of  right  to 
stop  them  in  transitu^  called  a  meet- 
ing of  their  creditors,  and  took  le- 
gal advice,  by  the  result  of  which 
meeting  and  advice,  they  were  en- 
couraged to  give  up  the  goods,  which 
they  accordingly  communicated  to 
the  defendants ;  held  that  these  cir- 
cumstances were  evidence  f6r  the 
jury  to  find  that  the  goods  were 
given  up  by  the  traders ;  and  given 
up  by  them  bona  fide,  and  not  from 
4iny  motive  of  voluntary  and  undue 
preference,  though  they  were  then 
in  a  situation  of  impending  bank- 
ruptcy. Dixon  and  al.  assignees  v. 
Baldwen.  B  East^,  175.  (Bee  5 
East^  175,  tit.  Bills  of  Lading.) 

16  Though  a  bankrupt  cannot  give  a 
lien  on  any  particular  eoods,  yet  he 
may  take  a  demise,  and  agree  that 
the  rent  shall  be  payable  on  a  par-, 
tieular  day,  in  which  ease  the  law 
gives  the  landlord  a  power  of  dis- 
training on  that  day.  Buckley  v» 
Tayl&r.  2  Term  Bep.  603.  (See  2 
Term  Bep.  600.  Landlord  and 
Tenant  iV.) 

iff  A.  become  bound  as  a  surety  for  B., 
who  in  order  to  indemnifv  him  a- 
greed  that  he  should  retain  out  of 
any  money  that  should  be  due  from 
him  to  B.,  in  respect  of  any  deal- 
ings between  them  in  trade,  so  much 
as  he  should  nay  on  the  bond ;  B. 
afterwards  sold  goods  to  ti.  of  a  less 
value  than  the  money  secured  by 
the  bond«  and  then  became «.  bank- 
rupt, and  *A,  was  obliged  to  satisfy 
the  bond ;  held  that  the  assignees 
of  B,  could  not  recqver  in  an  action 
for  goods  sold  and  delivered,  there 
being  nothing  due  to  the  bankrupt's 
estate  on  the  original  contract. 
Dobson  andal,  assignees  v.  Lockfiart.y 
5  Term  Bep.  133. 

18  It  is  no  objection  to  a  commission 
of  bankruptcy  that  it  was  sued  out 
with  intent  to  defeat  a  previous  ex- 
xtcuUon,if  np  cplhisiou  appear  of) 
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tbe  part  of  llie  bankrupt.  Menham 
assignee  v.  Edmonson.  1  Bos.  Sf 
Pun.  369, 

^0  j9.  gave  B.  a  bond  to  secure  an  an- 
nuit} ,  and  before  any  payment  be- 
came due,  Ji,  lent  £.  a  sum  of  mo- 
liey ;  on  ^thich  it  was  agreed  that 
B.  should  retain  the  payments  of 
the  annuity  as  they  became  due  till 
that  sum  was  discharged ;  then  B. 
became  a  bankrupt,  and  the  agree- 
ment to  retain  was  held  a  good  plea, 
to  an  action  on  the  bond  by  B.h  as- 
signees, for  the  payments  accruing 
alter  the  bankruptcy ;  such  agree- 
ment and  retainer  being  equivalent 
to  a  plea  of  solvit  ad  dienu  Sturdy 
y.  Jimaitd.    3  Term  Rep.  690. 

20  A  bill  of  sale  to  a  particular  cred- 
itor of  all  the  effects  of  a  trader,  in 
trust  to  satisfy  his  debt,  and  pay  o- 
ver  the  surplus  (if  any)  to  the  tra- 
der, is  ai|  act  of  bankruptcy,  and 
of  no  effect  as  a  conveyance,  not- 
withstanding it  was  given  by  the 
trader,  when,  tender  an  arrest  at  the 
suit  of  a  partictdar  creditor  for  a 
just  debt,  and  followed  by  an  imme- 
diate change  of  possession.  There 
was  another  writ  out  aeainst  the 
trader  at  the  time,  and  h^  knew  that 
he  was  in  insolvent  circumstances; 
but  it  did  not  appear  that  these  facts 
were  known  to  the  particular  credi- 
tor. JSTemton^  assisnee  of  Stelfox,  ^ 
bankrupt  v.  Cf^anmr.    7  JEast^  188. 

^i  Where  a  trader,  being  pressed  by 
a  creditor  for  payment,  or  security, 
one  or  other  of  which  he  said  he 
would  have,  gave  a  bill  of  sale  of 
certain  wools  and  cloths  in  a  mill, 
apparently  the  whole  of  his  stock,* 
and  immediately  left  his  business 
and  home  and  became  fi  bankrupt ; 
this  inasmucji  as  the  act  done  did 
not  redeem  the  trader  even  from  a- 
9y  present  difficulty,  which  is  the 
ordinary  motive  of  such  an  act  when 
really  done  under  the  pressure  of  a 
threat,  is  evidence  that  it  was  not 
done  under  such  pressure,  but  volun- 
tarilv  and  with  a  view  to  prefer  the 
particular  creditor  in  contemplation 
of  bankruptcy;    and  is  therefore 


void  aa  against  tbe  assignees  of  the 
bankrupt.  Thornton  tmd  others  as: 
npiees  of  Ban&iak  a  bankrupt  r. 
Hargreaves  and  another.     7  Easty 

22  A  creditor  expresses  to  his  debtor 
his  dissatisfaction  at  the  appearance 
of  his  affairs :  a  fortnight  after,  the 
debtor,  in  contemplation  of  liis 
bankruptcy,  transfers  to  the  credi- 
tor certain  promissory  notes  as  col- 
lateral security  for  the  debt,  and 
the  nest  day  commits  an  act  of 
bankruptcy:  such  transfer  is  frau- 
dulent and  void  as  against  creditors, 
and  the  policy  of  the  bankrupt  laws. 
The  nbtes  are  the  property  of  the 
assignee  of  the  bankrupt,  notwith« 
standing  such  transfer.    Lock^  as- 

Tnee  v.  Winning.    8  Mass.  825. 
debtor  in  insolvent  circumstances, 

*"  may,  bonafide^  give  a  preferei^ce  to 
one  creditor  to  the  exclusion  of  the 
others ;  and  such  preference,  thougii 
vduntary  is  valid,  unless  done  in 
contemplation  of  bankruptcy.  Fhtp- 
nix  y.  iAssi^nees  oflngrahamy  in  er- 
ror.   0  Jwms.  Biep.  412. 

2^  Even  if  an  act  of  bankruptej  be 
contemplated  by  the  debtor,  yet  if 
at  the  instance,  and  on  the  applica- 
tion of  a  particular  creditor,  he  pay« 
such  ereoitor  or  assigns  him  proper- 
ty, such  payment  or  assignment  will 
be  valid,  as  against  the  assignees  of 
the  bankrupt.    Und* 

25  In  diftributing  the  effects  of  a 
bankrupt  in  this  country,  the  Ctti^- 
ed  Stides  are  entitled  to  a  preference, 
although  the  debt  was  contraeietf 
by  a  foreigner  in  a  foreign  eountn , 
and  although  the  United  States 
should  have  proved  their  debt  un- 
der the  commission  of  'bankruptcy, 
and  should  have  voted  for  an  as- 
signee. Barrison  v.  Sterry*  5 
Cranchy  289. 

IX.  Trader;    trfto  sJiall  be  considerfd 

as. 

1  .  One  who  buvs  a  coal  mine,  workiK 
it,  and  sells  tbe  coals,  is  not  a  tra- 
der within  the  statute  of  banb-opt^ 
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P^  esq.  V.  Ttrtan  and  anoOierj  as* 
signees  ofSpgnvw,  a  banhn^.  2 
fVUs.  1«9. 

2    Merelj  drawiDg  bills  upon  a  per- 
son's own  aecount,  at  the  expence 
of  pa/iiig  a  qnarter  per  cent  eom- 
miwion,  besides   interest  at  5  per 
cenL  for  consent,  and  borrowing  ae- 
commodation  notes  in  lieu  of  his 
own  to  the  name  amount,  will  not 
raake  a  man  an  object  of  the  bank- 
rupt laws.  Hankey  v.  Jones,    Cowp. 
7^3.      It  depends  on  circumstances 
to  make  drawing  and  rt'drawing  a- 
mount  to  a  trading.    lb, 

B  Thos  a  person  in  the  cqnntry 
drawing  on  his  banker  in  London  to 
discha^  a  particular  debt,  and  di- 
recting his  banker  to  redraw  on 
him  to  the  same  amount,  is  not  suctf 
a  trading  lb. 

But,  where  d.  and  B.  military  aeents, 
the  one  in  England  and  the  other  in 
Jrdafidj  drew  on  each  other  for  the 
amount  of  ^0,000/.  and  upwards, 
though  neither  of  them  took  com- 
mission-money, jet  each  had  a  visi- 
ble profit,  from  the  exchange,;  there- 
fore, it  was  holden  to  be  a  traffLck- 
ing  in  exchange^  and  within  the 
bankrupt  laws. 

^  It  is  a  question  of  law,  not  of/acf, 
who  is  such  a  trader,    lb, 

3  Innkeepers  not  within  the  statutes 
about  bankmj^ts  buying  and  selling 
under  a  partieular  restraint  is  not 
within  the  statute.  JVewton  v. 
Trigg.    1  Salk.  109. 

6  Yietualler  quatenus  a  Victualler, 
is  not  a  trader  within  the  meaning 
of  the  bankrupt  laws.  Sanderson 
y.  Bowies.    4  Burr,  2064. 

7  A  person  who  buys  and  sells  cat- 
tle is  a  drorer,  and  cannot  be  a 
bankrupt  MiUsy.  Hughes.  ffUleSy 
088. 

8  A  man  cannot  be  a  bankrupt  for  a 
debt  contracted  in  his  infancy.  Bex 
V.  Cole,  At  OuUdhaU,    1  L.  Saym, 

443. 

9  One  who  has  traded  to  England, 
whether  natiTC,  denizen,  or  alien, 
though  never  a  resident  trader  in 
£Dgland,  but  who  comes  over  here 


occasionally,  and  commits  an  act  of 
bankruptcy,  is  an  object  of  the 
bankrupt  laws,  Alexander  v.  Vavg- 
han^  Vowp.  398.  Bird  v.  Sedg- 
wick.    1  &jlk,  110. 

10  A  fanner  who  buys  and  sells  pota- 
toes so  as  to  gain  material  part  of 
his  living  thereby,  is  a  trader  with- 
in the  bankrupt  laws.  Mayo  v. 
Archer.    1  Str,  513. 

11  Butcher  is  within  the  bankrupt 
laws.  Dally  v.  Smith,  4  Burrows^ 
aii48.      • 

12  A  trader  may  lawfully  assign  part 
of  his  stock  in  fa^'our  of  a  particu- 
lar creditor,  on  the  same  day  on 
which  he  afterwards  commits  an 
act  of  bankrupt.  Hooper  v.  Smi^. 
1  Black.  441, 

13  The  assignment  of  all  a  man's 
stock  in  trade,  except  a  trifle,  in  fa- 
vour of  particular  creditors,  just  be- 
fore the  act  of  bankrupt  committed, 
is  fraudalent  and  void.  Contpton 
V.  Bedford,     1  Black,  362. 

14  Preterence  of  one  creditor  by  a 
bankrupt,  iu  sending  him  without 
his  knowledge,  a  bill  by  the  post,  it 
fraudulent  and  void.  Alderson  v. 
Temple.     1  Black.  660.     4  Burr. 

22S^. 

15  A  person  who  rents  a  brick  ground 
and  makes  bricks  thereon  for  pub- 
lic sale,  and  buys  sand  and  fuel, 
which  are  necessary  ingredients  for 
converting  the  eaHh  and  clay  into 
bricks,  is  subject  to  the  bankrupt 
laws.  Welb  v.  Farker.  1  Term 
Bep.  34. 

[The  special  verdict  in  this  case  be- 
ing insufiicient,  the  judgment  of  the 
court  of  K.  B.  was  on  appeal  to  the 
house  of  Lords  reversed,  and  a  ve^ 
tdre  de  novo  awarded ;  1  Term  Bep. 
783,  but  which  was  not  proceeded 
on ;  and  the  business  ended  in  a 
new  commission  of  bankruptcy,  to 
which  Parker  submitted.  See  Co. 
B.  L,  ^th  idit.  p.  53.] 

16  Renting  a  brick-ground  as  a  dis^ 
tinct  occupation,  is  a  mode  of  pur- 
chasing the  clay.  1  Term  BepoHs^ 
40. 

17  If  a  man  exercise  a  manufacture 
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Aom  the  produce  of  his  own  landy 
^is  a  necessary  or  usual  mode  of  en- 
Joyiug  that  produce,  he  shall  not  be 
eonsiiiered  as  a  trader,  though  he 
buj  necessary  ingredients  to  tit  it 
for  the  market ;  but  "vvhere  the  pro- 
duce of  the  land  is  merely  the  raw 
material  of  a  manufacture,  and  the 
manufacture  not  the  necessary 
mode  of  enjoying  the Jand,  there  he 
is  a  trader.     1  I'erm  Rep,  38,  9. 

iS  As  in  the  case  of  a  farmer,  who 
makes  cheese  on  his  o\{Vi  land,  and 
buys  runnet  and  salt  $  be  is  not  a 
trader.    2  Term  Rep.  38,  9. 

i9  So  where  a  man  makes  his  own 
apples  into  cyder.  1  Tei^m  Rep, 
38,  9. 

29  Proprietors  of  alum-works  are  no 
traders.    1  Term  Rep.  38,  9. 

5^4  Neither  are  the  workers  of  coal- 
i^ines.    1  Term  Rep,  38. 

2Z   An  inn-keeper,  who  sells  liquor 

'  oDt  of  the  house  to  all  customers 
applying  for  it,  is  subject  to  the 
bankrupt  laws,  however  inconsider- 
able the  extent  of  such  dealing,  and 
the  profits  arising  from  it  may  be. 
Patman  v.  Vaughan.  i  Term  Rep, 
972. 

23  So  is  a  farmer,  who  buys  and  sells 
horses  with  a  view  to  make  a  pro- 
fit by  them,  though  the  instances  be 
few.  Barthd»mew  v.  Sherwood.  1 
Term  Rep,  073,  n. 

iMf  A  person  resided  in  India^  and  tra- 
ded there,  and  in  the  course  of  that 
trading  drew  bills  upon  England 
for  the  value  of  other  bills  sent 
thither,  upon  which  he  got  a  profit 
by  the  exchange,  and  in  the  course 
of  that  dealing  contracted  debts  in 
England :  held  that  he  was  a  tra- 
cer within  the  meaning  of  the  bank- 
rupt laws,  and  that  a  commission 
^  of  bankiltpt  might  issue  upon  an 
act  of  bankruptcy  committed  by  him 
in  England  after  he  had  quitted  In- 
dia.   Inglis  V.  Grant.    5  Term  Rep. 

S30. 

(See  Div.  I.) 

Si5    To  bring  a  case  within  the  sfat. 

.  21  Jac.  c.  19,  as  to  goods  and  chat- 
tels in  possession  of  the  bankrupt ; 


he  must  have  been  a  trader  when  he 
was  in  possession  af  the  property. 

•  Gordon  v.  £.  L  Company,  7  Term 
Rep.  228.   . 

26  A  devisee  for  life  of  an  estate, 
part  of  which  was  a  brick  grouDil, 
making  bricks  there  for  sale  gener- 
ally, with  a  view  to  profit,  is  not  a 
trader  within  the  bankrupt  laws, 
tliough  he  purchased  the  eoais  and 
some  of  the  wood  used  in  burning  the 
bricks,  and  had  occupied  the  same 
ground  as  a  brick  maker  for  general 
sale  before  the  estate  came  to  him  by 
devise  :  for  this  is  but  a  more  bene- 
ficial mode  of  enjoying  his  own  es- 
tate, by  carrying  t  he  «oil  to  mark- 
et in  an  ameliorated  state  :  and  ii 
is  not  a  buying  of  any  commodity  to 
sell  again ;  nor  does  it  fall  within 
the  principle  of  the  bankrupt  laws 
which  were  leveled  against  thwe 
who  getting  other  men's  goods  into 
their  hands  obtained  credit  upon 
and  consume  the  same.  Sutton  t. 
Weeley.    7  East.  442. 

X,  Trust  Frope^iy  ;  the  effect  of  Bofdc- 
ruptcy  on  ;  and  what  shall  be  eonsid' 
jered  as  such. 

<See  Div.  II.) 

1  A  debt  <1ue  to  a  bankrupt,  as  tnis- 
tee  for  another,  does  not  pass  nnder 
the  assignment  of  his  eifeets  by  his 
commissioners.    1  7>nn  Rqk  619. 

2  S.  F.  Carpefiter  v.  J^lamell,  3  Bosl 
^  Full.  40. 

8  Therefore  a  bankrupt  having  prr- 
viously  assigned  a  chose  in  aetion 
on  a  valuable  consideration,  may 
sue  the  debtor  in  his  own  name  for 
the  benefit  of  the  assignee,  ffinch 
v.  Keely.    1  T'erm  Rep.  619. 

4  And  the  action  must  be  in  tlie 
name  of  the  bankrupt ;  it  will  not 
He  in  the  names  of  the  assignees  ir»- 
^ler  the  commission.  3  Bos.  S^PoH- 
40. 

6  Wliere  a  bankrupt  is  in  the  poi- 
session  of  the  goods  of  another  o(^ 
Jide  with  the  oMner's  consent  at  the 
time  of  the  bankruptcy,  for  a  ^\f' 
ic  purpose,  hoyond  which  Jk*  h«^ 
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B«t  tlie  ri^tef  disposition  or  alter- 
atioO)  that  if  not  such  a  possession 
as  entitles  t&e  assignees  to  recover 
the  value  of  them  under  stat.  21 
Jac,  ly  c.  19,  8.  11.  Collins  v. 
Forb^  3  2hm  Sep,  816. 
(Bat  see  the  opinion  of  Lawrence  J. 

7  Tern  Rep.  237.) 
6  J.  and  B.  eame  to  4his  agreement, 
thht  B,  should  purchase  of  i9.  all 
goods  of  a  certain  kind  (light  gold 
coin)  which  he  could  send,  at  a  sta- 
ted price,  and  that  ^  should  from 
lime  to  time  draw  upon  B,  for  the 
money  due  upon  such  sale;  and* 
that  B,  should  also  from  time  to 
time  accept  other  bills  dravrn  by  J. 
for  his  own  convenience,  for  which 
Ji.  was  to  remit  value  :  alter  they 
had  acted  under  this  contract  for 
some  tiine,  B  becanre  a  bankrupt, 
being  under  acceptances  to  a  large 
amount ;  and  j9.  not  knowing  of 
tlie  baiikroptcy,  sent  a  parcel  of 
lis;ht  gold  and  bills  to  enable  B^  to 
discharge  the  acceptances,  which 
parcel  was  taken  by  Jff.'s  assignees : 
it  was  held  that  v^.,  who  had  since 
paid  B.^a  acceptances,  might  recov- 
er back  the  gold  and  bills  sent  after 
the  bankruptcy,  on  the  ground  that 
they  were  sent  for  tlie  particular 
purpose  of  paying  those  acceptances^ 
and  that  as  that  purpose  was  not 
answered,  the  property  in  the  gold, 
&e.  remained  in  ^,  for  whom  B* 
shoald  be  considered  as  the  factor  or 
haanker.  Tooke  v.  HoUingicortk  <§• 
al.  {^Isssignees).     5  Term  Beports^ 

215. 

(Affirmed  in  Cam,  Scaac.  2  H.  Black, 
501  ;  and  see  ante^  Div.  II.  and  tit. 
Feloxy.)- 

T  J.  having  contracted  with  a  canal 
company  to  build  locks  and  bridges 
on  tne  canal  as  their  engineer,  pur- 
chased timber  and  other  materials 
for  tlie  purpose,  which  were  laid  ou 
the  company's  premises  on  the  banks 
of  the  canal ;  and  on  the  company's 
advancing  money  to  lijm,  they  took 
a  bill  of  sale  of  these  goods,  and  a 
symbolical  delivery  of  them  by  a 
halfpenny  ;  afterwards  the  compa* 


ny  took  out  execution  upon  a  judg- 
ment confessed  by  d,  and  the  sheritif 
seized  these  goods,  and  Ji.  became 
a  bankrupt :  held  that  A.  had  not 
such  a  possession  of  the  goods  aa 
would  enable  his  assignees  to  take 
them  within  stat.  21  jSc.  1,  c.  19,  s* 
11 ;  for  the  best  delivery  was  mado- 
that  the  nature  of  the  goods  would 
admit  of,  they  being  before  on  the 
company's  premises.  Manton  v.^ 
Moure,    7  Term  Rep.  67. 

8  Also  rujed  that  the  above  bOl  of 
sale  was  not  an  act  of  bankruptcy 
in  d,    7  Term  Rep.  67. 

•0  If  the  furniture  of  a  coffee-house 
be  taken  in  execution  by  a  creditor, 
and  without  ever  being  removed,  be 
let  by  him  to  tlie  keeper  of  the  cof- 
fee-house, who  becomes  bankrupt 
while  in  possession  of  it,  the  assign- 
ees are  entitled  to  it,  and  may  seize 
it  under  the  said  stat.  21  Jac,  c.  10. 
JAnt^ham  v.  Bl^s  S^  aL  1  Bos,  §• 
FiiiL  82. 

10  Goods,  the  property  of  a  widow 
and  children,  were,  upon  her  sec- 
ond marriage,  assigned  to  trustees, 
in  trust,  to  suffer  the  husband  te 
enjoy  them,  on  condition  he  should 
pay  to  the  trustees,  for  the  use  of 
the  children,  8002.  by  yearly  instal- 
ments of  100^  from  Ju/y  1769 :  he 
continued  in  possession  of  them  un- 
til 1797,  having  paid  only  2502. : 
the  day  before  his  bankruptcy  the 
trustees  re-possessed  themselves  of 
the  goods :  the  court  of  K.  B.  held 
that  this  was  fraudulent  as  against 
creditors,  and  that  the  assignee  of 
the  bankrupt  was  entitled  to  the 
goods  under  the  said  stat.  21  Jac. 
Varby  S[al,  v.  Smith,    8  Term  Rep. 

'  82. 

11  \iA.  and  B,  have  a  general  run* 
ning  account  consisting  of  bills 
drawn  by  B,  on  C,  in  favour  of  .i^., 
and  of  bills  and  other  securities  de- 
posited by  A.  with  jB.,  and  upon  the 
failure  of  B,  and  C,  A,  be  obliged 
to  take  up  the  bills  received  by  Kim 
from  J9.,  whereby  the  balance  of 
the  accounts  is  in  favour  of  .tf.,  still 
he  cannot  maintain  trover  foe  the 
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bills  deposited  bj  him  with  B.^  un- 
less they  were  specifically  appro- 
priated to  answer  Z^.'s  dreUls  on  C. 
in  favour  of  A.^  and  deposited  for 
that  purpose  expressly.     Beat  v. 
Ptdler.    5  Term  Rep.  494'. 
13    A,  desires  leave  to  place  certain 
Jong  bills  in  B?^  hands,  and  to  be 
allowed  permission  to  draw,  with- 
out renewals,  bills  of  shorter  dates, 
and  desires  B,  to  calculate  the  sum 
to  be  drawn  for,  allowing  commis- 
sion \  and  the  long  bill»indorsed  by 
Ji,  are  inclosed  to  B,  in  tbe  same 
letter.    B,  answers  that,  agreeable 
to  .i^.'s  wishes,  he  had  discounted 
the  bills,  and  then  specifies  the  a- 
mount  to  be  drawn  for.   This  trans- 
action is  not  an  exchange  or  sale 
of  bills  upon  discount,  but  a  deposit 
of  the  long  bills,  on  condition  of  be- 
ing allowed  to  draw  shorter  bills : 
therefore  B.  having  become  bank- 
rupt, whereby  «d.'s  bills  were  dis- 
honoured, and  the  long  bills  hav- 
ing remained  in  Ij.^s  hands  at  the 
time  of  his  bankruptcy ;    held  that 
A,   might  recover  the  amount   of 
them  from  the  assignees,  who  had 
afterwards    received    payment    of 
them.    Farke  v.  Eliason.      1  East^ 

13  A.  B.  C.  and  D.  were  partners  in 
a  banking  house  at  Liverpool^  and 
C  and  D.  also  carried  on  a  sepa- 
rate mercantile  account  in  London  ; 
J.  S,  having  accepted  bills  payable 
at  the  house  of  C  and  1>.  employed 

A,  B,  C,  and  D.  to  get  them  paid 
accordingly,  and  agreed  to  deposit 
with  them  good  bilb  indorsed  by 
kirn,  for  the  purpose  of  ennabling 
them  so  to  do ;  A.  B.  C.  and  D.  de- 
bited J.  8.  in  account  for  his  accept- 
ances, and  credited  him  for  all  the 
bills  he  deposited;  two  of  the  bills  so 
deposited  by  J.  R  were  remitted  by  wS. 

B.  C.  and  D,  to  C  and  D.  upon  the 

general  account  between  the  two 
ouses ;  and  before  any  of  the  accept- 
ances of/.  S.  became  due,  both  houses 
ikiled,  and  J.  8.  was  obliged  to  pay 
all  his  own  acceptances  :  in  an  ac- 
tion of  trover  by  J,  8,  against  the 


assignees  of  C  and  D,  the  honfte  tu^ 
Lomon,  the  court  of  C.P.  after  tvro 
argumeuts,  held  that  the  assignees 
were  entitled  to  retain  against  J.  S. 
the  two  bills  remitted  to  them  by 
A.  B.  C.  and  D. :  held  also,  that  it 
made  no  difference  that  one  of  the 
bills  remitted  did  not  arrive  in  Idm- 
don  until  after  the  bankruptcy  of  C 
and  />.,  though  sent  by  j9.  B.  C.  and 
D.  before  that  event  BoUon  v. 
Fuller  (J  al    1  Bos.  Sf  Full.  539. 

14  Ifd.  deposit  bills  indorsed  in  blank 
with  B,  his  banker,  to  be  received 
when  due,  and  carried  to  his  ac- 
count, and  the  latter  raise  money 
upon  them  by  pledging  them  with 
C.  another  banker,  and  afterwards 
become  bankrupt,  A.  cannot  main- 
tain trover  against  C  for  the  bills. 
CoUins  V.  Martin  Sf  al,  l  Bos.  ^ 
Full.  649. 

±5  If  the  defendant  plead  the  bank- 
ruptcy of  the  en^orsor  in  bar,  the 
plaintiff  may  reply  that  the  note 
was  given  to  the  endorsor  in  trost  ; 
for  the  plaintiflf.  TFUson  v.  Ood- 
man.    8  Crunch^  193. 

XL   Cammissiomrs^  Poioers;  jE^m- 
ination  of  Witnesses. 

1  Commitment  by  eommissioner»  of 
bankrupt  till  he  shall  be  discharged 
by  due  course  of  law,  ill,  HoUings^ 
fieiid^s  case.  1  Salic.  351.  2  Lard 
Raym.  891. 

2  The  commissioners  have  a  right  to 
inquire  whether  one  who  comes  in 
to  prove  a  debt  under  a  commission 
of  bankrupt  means  to  proceed  at 
law.    Anon.    Lofftj  52. 

3  Commissioners  of  bankrupts  maj 
ask  a  witness'  when  and  in  what 
manner  he  had  been  aiding  in  car- 
rying away  the  bankrupts  i^ods^ 
and  what  he  knew  of  the  ban1crapt^«» 
goods,  even  from  a  time  before  the 
bankruptcy.  3ut  they  cannot  com- 
mit a  witness  to  remain  in  prison 
until  he  shall  conform  to  their  an- 
thority.  Bracers  case.  1  Salkeid^ 
348. 

4r    Commissioners  of  bankrupt  hav««' 
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ko  tfat^oritj  to  e^mmit  onfe  saapect- 
kd  to  deUitt  dktU  of  the  bankrapt 
for  not  afteodi^  to  be  examined 
upon  ^  first  summons.     JDyer  v. 
MMng.    2  Black.  1035. 
i     False  imprisonment  lies  against 
the  etmmis&ioners  of  bankrupt  for 
an  iUegtd  exeriiise  of  their  oisere- 
tion  in   improperly  eommittino[  a 
bankrapt  who  has  made  a  satisfae- 
torj  answer.     MUler  v.  Seare,    2 
Black.  1141. 
[    6   That  a  man  eanndt  positively  re* 
I       eolleet  a  faet,  but  should  rather  be- 
lieve  the  affirmative,  is  a  full  and 
\      satisfactory  answer  by  a  witness  on 
a  commission  of  bankrupt     TTtoiU' 
I       as  MUUr*$  case.    2  Black.  881.    3 
WUs.  420. 
7    A  general  answer  by  a  bankrupt 
under  examination,  that  he  has  lost  3 
1886Z.  by  selling  under  prime  cost, 
is  not  satisfactory,  especially  if  fal^ 
sified  by  subsequent  confessions  of 
the  disposal  of  different  sums  for 
other  purposes.     Langhorn^s  case* 
2  Black.  919. 
d    Assumpsit  will  He  for  a  creditor's 
share  under  an  order  for  a  divi-^ 
dend.    Brown  v.  BuUen.     1  Bong. 
40r. 
And  in  such  aetion  the  proceedings  4 
under  the  commission  are  eonclu- 
aive  evidence  of  the  debt    lb. 
And  the  assignees  cannot  in  sneh  aor 
tion  set  off  a  debt  due  to  the  bank- 
rupt's estate  by  t!ie  plaintiff.    Ih. . 

9  Stock  a  pledge  in  settling  the  bal- 
ance in  matters  of  bankruptcy.  CiHfr- 
son  V.  ffudson^s  Bay  Company.  In 
Chancery,    i  8tr.  74^5. 

10  If  a  sheriff  take  the  ffoods  of  a 
bankrupt  in  execution  alter  act  of 
bankrupt  committed,  but  before 
eonunission  issued,  and  after  sells  0 
ihem,  trover  will  lie  against  him. 
Conper  S^  Chiitif  v.  Biackiston.  i 
Black.  65.    1  Burr.  ^. 

XII.  Otfier  points  relative  to. 

'  1  A  judgment  is  recovered  against  a 
bankrupt  (who  had  obtained  his 
Certificate),  for  a  det)t  due  before  his' 
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bankruptcj",  aiid  execulion  is  deliv- 
ered to  the  sheriff,  who  neglecto  to 
serve  it  Iii  an  aetiod  against  th^ 
sheriff  for  such  neglect  the  credit- 
or shall  recover  only  nominal  dam- 
ages.   2  Mass.  374. 

if  the  holder  of  a  promissory  note 
prove  his  demaUd  under  a  eommis- 
sion  of  bankrupt  issued  against  the 
first  indorser ;  and  afterwards,  but 
before  any  dividend  is  declared  un- 
der the  commission,  receive  pay- 
ment  of  the  note  from  the  second 
endorser,  and  then  receive  a  divi- 
dend under  the  comniission,  he  shall 
account  to  the  second  endorser  for 
the  amount  of  such  dividend,  and 
fkot  to  the  creditors  of  the  bankrupt: 
Sdfredge  y.  Gill  and  trustee.  4 
Mass.  95. 

Where  the  payee  of  a  negotiable 

Eromissory  note  exhibits  ana  proves, 
is  demand  under  a  cdmmission  o^ 
bankruptcy  issued  a^nst  the  pro- 
niissor,  upon  a  dividend  declared 
the  assignee  of  the  bankrupt  is  lia- 
h\e  to  attachment  as  the  trustee  of 
the  payee,  notwithstanding  the  note 
afterwards  appdars  to  have  been  ne- 
gotiated to  a  third  person.  Iheos-' 
ter  V.  JUvermore.    4  Mass.  101. 

Where  the  messenger  of  the  com- 
missioners of  a  bankrupt  had  deliv- 
ered goods  of  the  bankrupt  to  a; 
stranger,  taking  his  obligation  tb 
keep  them  safely,  and  to  redeliver 
them  on  demand ;  it  was  held  that 
the  bailee  eould  not  maintain  replc 
viil  against  one  who  had  taken 
theim ;  property,  either  general  or 
special,  being  required  to  be  shewn 
in  replevin  though  potoession  i* 
[sufficient  to  maintain  trover.  Wu' 
toyman  v.  Robinson.    B  ^Mhss.  303. 

In  an  action  d^petiding  on  the 
bankruptcy  of  a  stranger,  and  in, 
which  the  assignee  is  not  plaintiff^ 
the  plaintiff  must  prove  the  act  of 
bankruptcy,  and  the  regidar  issuing 
of  the  commission.  lb. 
Where  a  person  against  whom  a 
commission  of  hankniptcy  had  is-' 
sued,  was  arrested  on  a  ca^  sa.  and 
wa*  discharged,  it  was  held  tbart 
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his  bail  in  the  suit  were  also  dis- 
charged. Miner  and  others  t. 
Green,    2  Johns.  Cos.  283. 

7  Whether  the  court  has  power  to 
dischai^  a  defendant  from  execu- 
tion, on  the  ground,  that  a  commis- 
sion of  bauKraptcj  has  issued  a- 
gainst  him  ?  ^uere. 

8  An  insolvent  debtor  must  petition 
the  court  before  the  adjournment,  or 
he  will  not  be  entitled  to  his  dis- 
charge at  that  term.   1  Dallas^  I4t2^ 

9  Upon  a  trial-  at  law,  the  creditor 
of  a  bankrupt  may  give  evidence  to 
controvert  the  trailing,  bankruptcy, 
and  conformity;  and  the  certifi- 
cate is  not  conclusive  proof  of  all 
the  proceedings  before  the  commis- 
sioners.    1  JJallas^  881. 

10  In  all  cases  of  insolvencv  or  bankf 
ruptcy  of  their  debtor,  the  United 

'  States  are  entitled  to  priority  of 
payment  out  of  his  eifects.  Unit' 
ed  States  v.  Fisher  et  al.  2  Cranchj 
358. 

11  An  insolvent  debtor  discharged  in 
MxryUmd^  discharged  on  common 
bail  here.    2  DaHas^  100. 

12  It  is  competent  to  third  persons, 
whose  interests  are  affected,  to  lake 
advantage  of  the  irregularity  of  the 
proceedings  under  a  commission  of 
bankruptcy.    2  Dallas^  126,  7. 

13  The  bankrupt  laws  of  England^ 
are  binding  on  British  subjects  here. 
2  Dallas,  236  J  7. 

db4  A  creditor  is  a  competent  witness 
to  prove  fraud  in  tne  petitioner, 
who  applies  to  be  discharged  un- 
der the  insolvent  laws.  2  Dallas, 
2QS. 

±5  A  person  dischai^d  as  an  insol- 
Tent  debtor,  cannot  maintain  an  ac- 
tion in  his  own  name,  for  a  debt 
previously  due.    2  Dallas,  276. 

16  The  repeal  of  the  bankrupt  law, 
was  a  bar  to  any  prosecution  for 
perjury  previously  committed  under 
it.     4  Dallas,  327. 

dff  The  United  States  have  no  lien  on 

Uie  real  estate  of  their  debtor,  until 

Auit  brought,  or  bankruptcy,  &c. 

United  States  v.  Eooe.  a  Cranch^  73. 
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18  Under  the  bankrupt  law  of  &e' 
.  United  States  a  joint  debt  may  set 
off  against  the  separate  elaim  of  ih^ 
assignee  of  one  of  the  partners ;  bat 
such  set-off  could  not  have  been 
made  at  law,  independently  of  tho 
bankrupt  law.  Tucker  v.  Oxletf. 
5  CranchyB4f^ 


BARON  AND  FEMB.     . 

L  Actions  by  or  against. 
U.  Feme  Covert,  when  she  may  he 
considered  a  Feme  Soto. 

III.  Debts  of  the  Wife,  tohat  Hie 
Husband  is  liable  for. 

IV.  Marriage  Agreements  between. 
'  V.  Relative  lights  of,  S^c. 

I.  Actions  by  or  against. 

1  Imprisonment  of  wife  ver  quad  ne- 
gotta  of  the  husband  tnfecto  renum- 
ser  ad  dampnum  of  both,  held  well ; 
after  verdict  matters  may  be  laid 
by  way  of  aggravation,  for  which 
no  action  willlie.     Russet  ^   Ujn 

V.  Come.   1  Salk.  119.    2L.  Raym» 
1031. 

2  In  trover  against  both  and  jade- 
nient  and  execution  against  botS, 
the  court  refused  to  discharge  her 
out  of  custody,  unless  it  could  be 
shewn  that  there  was^  frand  and 
collusion  between  the -plaintiff  and 
her  husband  to  keep  her  there. 
Pitts  V.  Meitier  Sf  wife.  -2  fi5tr.  lier,. 

3^  If  ff.  be  in  costodfy  a  dedaratioit 
cannot  be  delivered  against  him 
and  his  wife^  but  process  moat  be 
sued  out  and  wife  arrested.  In  ac- 
tion against  baron  and  feme,  barom 
shall  give  a  bail  bond,  or  find  bail 
for  both.  Carpenter  v.  Faustin,  ± 
SaUc.  114. 

4  On  a  scire  facias  by  baroa  and 
feme  and  upon  judgment  reeorered: 
the  feme  dmn  sola,  the  plaiotifib 
need  not  alledge  their  marriage 
with  a  venue.  Upon  a  scire  facieu^ 
if  the  defendant  oemurs,  alledgiii^ 
that  the  declaration  is  insufiieient, 
a  joinder  that  the  \mt  is  suificieiKe^ 
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OS  BO  fiseontuiiiaiiee ;    but  if  the 
joinder  had  been  otherwise,  it  would 
have  been  a  discontinuance.    Blake 
V.  Dodemead,  4*  Ux.     2  Sir.  775. 
2  L,  Raifnu  1504. 
5      T,  JIL  entered  into  a  bond  to  a 
feme  sole  conditioned  to   pay   so 
xoocli  money  on  a  day  certain,  and 
afternards  she  married  the  plain- 
tiff, who  brought  an  action   of  debt 
on  this  bond.    The  defendant  de- 
manded oyer  of  the  bond  and  condi- 
tion, which'  was  to  pay  so  much 
money  to  the  wife,  and  then  he  de- 
murred to  the  deeiaration,  soi  per 
citrtiam.     Judg:ment  was  given  for 
the  plaintiff.     FauM.  v.  Maxm.    3 

6  In  the  case  of  proceedings  against 
a  man  and  his  wife,  as  executria:^ 
If  a  devastamt  be  returned,  there 
'Heeds  no  alleeation  of  a  coversion ; 
.and  if  it  be  alTedged  to  be  their  own 
use  it  may  be  rejected.  The  court 
may  award  a  certiorari  before  er- 
rors assigned.  Bellew  v.  Scott.  1 
Sir.  440. 

"7  Where  a  woman  has  passed  as  a 
married  woman,  and  given  herself 
oat  as  such,  having  goods  in  the 
^ouse  of  the  man  with  whom  she 
eo-habits,  ostensibly  his,  neither  of 
.them  shall  be  permitted  to  say  there 
%vas  no  marriage,  or  that  the  goods 
are  not  belonging  to  the  reputed 
husband.  Mace,  v.  Cammd.  Xafft^ 
782. 

s  Where  husband  and  wife  live  sep- 
arate, cannot  declare  for  her  board 
as  for  meat  and  drink,  for  him 
found  and  provided.  Rainsden\\ 
Anibrose.    1  Str.  127. 

9  Husband  and  wife  rendered  after 
judgment  in  discharge  of  bail,  the 
wife  discharged  upon  the  motion. 
j9no».     3  Wik.  124. 

10  Scire  facias  by  baron  and  feme  up- 
on a  judgment  recovered  by  the 
feme  while  sole,  and  after  execur 
tion  awarded  feme  dies,  it  survives 
to  the  husband.  fVoodyer  v.  (rree- 
sham.    1  Salk.  110.    3  Salk.  63. 

-li  Baron  must  bring  action  alone 
for  work  done  by  the  wife  during 


the  coverture,  unless  there  be  an 
express  {M-omise  to  the  wife.  Buck- 
ley V.  (Mier.  1  SaUc.  114.  ZSalk. 
63. 

12  Troner  by  baron  and  feme  ad 
dampnum  of  both,  nought  after  ver- 
dict. JSTeUhorp  ^  Ux  v.  Jinderson. 
1  Salk.  114. 

13  Wife  de  facta  a  servant  to  the  se* 
eond  husband.  Strutville  v.  — - 
.     1  Str.  80. 

14  Baron  and  feme  may  join  in  an  ac- 
tion for  rent  of  the  wife's  land,  or 
not,  as  they  think  proper ;  need  not 
set  out  title  in  eovenant,  and  breach 
may  be  general  when  it  is  to  pay  or 
ea,use  to  be  paid.  Meb&ry  v.  Pf^al- 
by.     1  Str.  229. 

t5  in  an  action  by  husband  and  wife, 
the  defendant,  .on  the  general  issue, 
shall  not  be  admitted  to  controvert 
the  marriage.  Bickenson  Sf  fVife 
V.  Davis.    1  Str.  460. 

16  Husband  and  wife  cannot  join  in 
assumpsit  without  stating  the  inter- 
est of  the  wife.  Bidgood  and  Way 
and  Wife.    2  Black.  1236. 

17  Wherever  the  suit  will  survive  to 
^e  wife,  she  must  be  joined.    Dun- 
^on  S[  Wife  v.  BwrweU  ^  al.     i 
Wits.  224. 

48  Husband  of  feme  executrix  gives  a 
new  day  ^  to  debtor  of  the  testator 
"wlio  makes  a  new  promise.  Hus- 
band may  bring  the  action  without 
joining  the  wtfe.  Fard  v.  Ettard. 
1  Salkeld^'±i7.    1  L.  Ray^n.  368. 

19  A  husband  may  recover  back  mo- 
ney laid  out  by  the  wife  in  the  pur- 
chase of  lands,  unless  he  was  privy 
to  her  bargain,  or  consented  to  it. 
Granby  v.  Men.  At  Guildhall,  l 
L.  Raym.  224i. 

^0  Voluntaiy  pension  from  the  crowti 
during  pleasure,  shidl  not  exempt 
the  husband  from  being  liable  to  be 
sued  by  his  mfe's  creditors,  by 
whom  she  was  supplied  with  neces- 
saries. Thompson  v.  Herveyj  Esq. 
4  ^icrr.  2177. 

21  Wife  equally  charged  with  tlio 
husband  in  trespass.  White  v,  01- 
dridge.    1  L.  Raym.  42r3. 

22  Hiisband  and  wife  may  join  in  a* 
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fiction  of  esfMpe*  JBhi^ins  y.  Dur- 
hmn  Sf  Ua\    2  8tr.  "72%. 

23  Husband  may  release  costs  a^udg- 
ed  to  the  wife  in  the  Spiritual  court, 
unless  there  be  a  separation,  and 
alimony  allowed. '  Chamberlaine  v. 
Hewson.  1  Salk.  lid.  l  Z..  Ray^n. 
73. 

M  Payment  of  money  due  to  the  wife 
as  executrix,  is  not  evidence  to 
maintain  action  for  money  received 
to  husband's  use.  Stum*  1  8alk, 
282. 

^  In  debt  by  baron  and  feme  m  un- 
gues aceouple  is  no  plea.  AUeym  Sf 
Wife  V.  Grey.    2  Salk.  437. 

26  A  married  woman  taken  in  execu- 
tion not  diseharg;ed  without  appear- 
ance of  collusion.  Finch  Sf  Wife 
V.  Jhiddin  4ir  Wife.  2  Strange^ 
1237. 

^  Husband  and  wife  cannot  join  in 
an  action  fqr  battery  on  them  both. 
JWirfoh  4j*  Kror .  v.  Hatter.  2  L. 
Saym,  1208. 

g8  Husband  and  wife  were  sued,  and 
aflerwahls,  in  the  pleadings,  it  was 
ftaid  veneruht  parts  predict^  per  at» 
tomators  suos  predict^  this  was  held 
naught  upon  a  writ  of  error,  be- 
cause they  are  but  one  person  in 
law.  J^addox  v.  Winne,  3  Salk. 
62. 

^  The  husband  alone  may  sue  for 
malicious  prosecution  of  the  wife 
per  quod :  he  was  put  to  expence. 
Smith  V.  Hixon.    2  Str.  977. 

90  Husband  and  wife  both  taken  in 
execution  in  ah  action  for  an  as- 
sault by  t]ie  wife.  Langstaff  v. 
Eain  ^  Ux.  1  Wils.  149. 

81  Leave  given  to  enter  up  judg- 
ment against  husband  and  wife  on  a 
warrant  of  attorney  given  by  the 
wife  dum  sole.    Jrunu    Lofftj  329. 

32  Warrant  per  feme  to  confess  a 
judgment  who  iparries  afterwards  is 
revoked.  Anmiynums.  1  SaOceld, 
399. 

83  Fewe  covert^  in  custody  on  mesne 
process,  shall  be  discharged  on  com- 
mon bail.  Roberts  v.  Mdrews  and 
Wife.     2  Black.  720. 

^%    4 he  husband  cannot  have  execu- 


tion for  the  costs,  on  a  plea  of  «ov«r- 
ture  Ibund  for  the  defendant,  h  ilh- 
out  a  scire  facia§.  M'ortley  v.  £«y- 
ner.     2  Doug.  637. 

(And  see  Attorney  HI.  £vidkkc£ 
yi.  JWtc;  litp.  174,  tit  Landlord 
and  Tenant  IV,  and  Witness 
UL) 

(And  see  Abatement  TV.) 

80  If  a  bond  be  given  to  husband  an4 
wife,  administratrix,  the  husband 
alone  may  declare  on  it  as  on  a  bond 
made  to  himself.  Jnkerstein  v. 
Clarke.    4  Term  Rep.  616. 

86  The  wife  can  only  join  with  the 
husband  in  bringing  an  action  where 
she  is  the  meretorious  cause  of  ac- 
Hon  ;  as  where  a  legacy  is  let  t  to 
her.  Rose  ^  Ux.  v.  Bowler  SfaL 
1  H.  Black.  108. 

S7  The  husband  canpot  be  sued  alone 
for  the  debt  of  his  wife  contracted 
before  marriage.  Miichiiistm  v. 
Hewson.    7  Ttnn  Rep.  348. 

88  A  recovery  in  ejectment  against  a 
wife,  living  separate  from  her  hos- 
band,  \fith  a  separate  maintenance, 
cannot  be  given  in  evidence  in  an  ac- 
tion against  thebUsbandand  wife  for 
mesne  profits  ;  for  the  hiisbaBd  w^as 
no  party  to  the  ejectment.  Dam 
V.  White.    7  Tern  Rep.  112. 

89  After  interlocutory  judgment  a- 
gainst  a  feme  upon  a  contract,  she 
inarries ;  yet  the  plaintiff  may  pro- 
ceed to  judgment  and  execution  a- 
gainst  her,  without  jo ininff  the  hus- 
Wnd  by  scire  facias:  and  a  capias 
and  satisfaciendum  against  her  fol- 
lowing the  judgment  is,  at  all  events, 
regular,  though  the  plaintiff  had 
notice  of  the  marriage  before. 
Cooper  V.  Rachael  Hunckin.  4  £asty 

021. 

4p  A  feme  covert  living  apart  from 
her  husband  under  sentence  of  sep- 
aration with  alimony  allowed,  pen- 
dente lite,  in  the  eeelesiastieal 
court,  having  brought  trespass  in 
the  name  of  her  husband  against 
wrong  doers  for  breaking  and  enter- 
ing her  house,  and  taking  6er  goods, 
the  court  refused  on  the  applica- 
tion of  such  defendants  to  stay  the 
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utiiw,  tkovgfa  f opported  by  an  affi- 
liavit  of  the  ku^sband  (who  had  not 
Tieieas^  the  aetion  nor  applied  to 
be  indenmified  ag^ainst  the  risk  of 
costs)  that  the  action  was  brought 
^vithoirt  his  authoritj.      ChcMibirs 
V.  iMmddson.    9  Ea^^  471. 
f  1  Wbere  a  British  subject  died  seiz*- 
ed  of  Jands  in  this  state  (Newjork) 
in  1752)  leaving  daughters  in  Eng' 
land,  who  married  British  subjects, 
and  neither  they,  nor  their  wives 
were  .American  citizens;    it    was 
held,  that  the  husbands  of  the  heir* 
esses    might  be  joined  in  demise 
with  their  wives,  in  order  to  main- 
tain an  aetion  of  ejectment^   and 
that  even  if  the  marriages  were 
subsequent  to  the  Jhnerican  revolu- 
tion, such  marriages  with    aliens 
would  not  impair  the  rights  of  the 
wives,  nor  prevent  the  full  enjoy- 
ment of  the  property,  according  to 
the  laws  of  the  marriage  state;  es- 
pecially  after  the  provision  con- 
tained in  the  9th  article   of  the 
Treaty  of  Amity  and  Commerce 
with  Great  BrUain  of  the  9th  of  JVb- 
vember    1794,      Jackson   ea?   denu 
GansevooH  and  others  v.  loam.    3 
Johns.  Cas.  109. 
i2   The  husband  cannot  be  sued  a« 
lone,  for  the  debt  of  his  wife  con- 
tracted before  their  marriage,    ^n- 
gel  V.  Felton.    8  Johns*  Rep.  149. 

n.  Feme  Covert  $  when  ^  may  be  con- 
sidered as  a  Feme  Sole. 

1  Husband  cannot  stop  the  wife's 
proeeedings  in  a  spiritual  court  for 
defamation.  Tarrant  v.  Mawr.  i 
8tT.  576. 

2  On  motion  to  discharge  a  married 
woman  out  of  custody  on  arrest,  the. 
court  refused  to  do  so,  because  al^ 
though  there  was  evidence  of  the 
marriage,  yet  there  was  not  of  liv- 
ing together,  and  they  suspected 
eoliusion.    Awm.    hafft^  396. 

a  Money  earned  by  the  wife  living 
separate,  shall  go  towards  her  main- 
tenance.    Warv  Vi  Huntly.    1  Salk. 

iia. 


4  Though  a  feme  covert  has  power 
to  make  a  will,  yet  tlie  baron  shall 
have  administration.  Tfie  King  v. 
Eetteswarth.    2  Sir.  891. 

5  Debt  upon  a  bond  by  the  wife  dinn 
sola  ;  she  and  her  husband  outlaw^ 
ed  find  her  separate  goods  taken  in 
execution;  outlawry  set  aside  a- 
gainst  her,  but  not  the  execution. 

'  Briscoe^  esquire  v.  Kennedy  ^  JVife. 
2  Wits.  127. 

6  Both  were  arrested  for  debt  diim 
sola  ;  and  the  court  discharged  her, 
and  9aid  the  husband  must  lie  till 
he  puts  in  bail  for  both.  Harrison 
v.  JJearcliffe  i^  Wife.    2  8pr.  1272. 

7  The  wife  of  a  man  who  is  under 
an  absolute  disability  of  coming  in- 
to this  country,  may  be  sued  as  a 
feme  sole,  at  least  the  writ  is  unex- 
cep,tionable  after  verdict.  Berry  v. 
Jiaxarine.  1  L.  Baynwndf  147.  1 
Salk.  116, 

8  A  wile  may  plead  without  her  hus*- 
band  where  the-  husband  is  trans- 
ported ;  for  it  is  a  temporary  death, 
Jewson  V.  Re^,    Jjofftj  134. 

9  A  lease  may  be  assigned  to  a  feme 
qovert,  and  is  good  unless  the  hus- 
band disagree.  Barnfather  v.  Jor- 
dan.    2  BouglaSy  452. 

10  If  an  aetion  is  brought  against  a 
fen^e  sole,  though  she  marries  be- 
fore she  appears  or  pleads,  she 
may  appear  and  plead  by  attorney 
witlipnt  her  husband.  King  v.  Jones.^ 
2  L.  Raym.  ±525.    2  Sir.  311. 

Judgmeut  confessed  by  i\sme  covert 
refused  to  be  set  aside  upon  motion. 
Anonymous    1  Salk.  400. 

11  Will  made  by  a  wife  in  pursuance 
of  a  power  reserved  before  marriage, 
vlien  the  husband  did  not  execute 
the  deed,  is  not  properly  a  will,  nor 
proveable  by  the  ordinary.  Shar- 
delow  v.  Mayhr.    1  Salk,  313^ 

±2  Re-delivery  bv  feme,  after  death  of 
baron^  of  a  deed  delivered  by  her 
while  covert,  is  u  sufficient  confirm' 
ation  of  such  deed,  so  as  to  bind  her, 
>vithout  its  being  re-exeeuted,  or  re- 
attested.  And  circuvistrnces  alone. 
may  be  equivnb'nJ  <o  suih  re-delivc- 
ry,  though  thqdeed  be  a  joint  deed  by 
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fcaron  and  feme,  afleeting  the  wife's 
lauih  and  no  fine  levied.  Goodright 
(^  Carter  v.  Straplian  and  (mother. 
Cowpei'9  201.    Lofft,  763. 

i3  The  court  will  not  discharge  a 
feme  covert  when  sued  as  a  feme  sohy 
upon  a  common  appearance,  unless 
the  defendant  lives  with  her  hus- 
handy  apd  the  coverture  be  open  and 
notorious.  Fearson  v.  Meadoru  2 
Black.  903. 

t^  A  separate  maintenance,  payable 
'quarterij^  at  the  end  of  each  quar* 
ter,  is  to  be  apportioned  at  the  death 
of  the  wife.  Hoivel  v.  Hanforth. 
2  Black.  1016. 

15  A  feme  covert^  eloping  from  her 
husband  and  running  in  debt,  can- 
not be  sued  alone.  Hatcliet  v.  Bad- 
deltj.    2  Black.  1079, 

16  Nor  a  woman  parted  by  consent, 
and  having  a  separate  maintenance. 
Lean  v.  Sckutz.    2  Black.  1195. 

17  A  defendant,  who  has  appeared  by 
attorney'  as  a  feme  sde^  shall  not 
p^lead  in  propria  persona^  as  a  feme 
covert^  after  a  rule  to  stay  proceed- 
ings on  pleading  issuably.  ConweU 
v.  Thotnas.    2  Black.  724. 

18  A  wife  being  a  sole  trader  in  Lon- 
dony  is  liable  to  a  commission  of 
bankrupt,  and  her  assignees  shali 
•cotne  in  paramount  the  assignees  of 
her  husband,  though  his  was  the 
prior  bankruptcy.  La  Vie  v.  Phil- 
ips. 1  Black.  570.  3  Btipr.  1776. 
(See  Arrest  I.    Bankrupt  II.) 

19  A  feme  covert,  living  apart  from 
her  hu*  jband,  and  having  a  separate 
maintenance,  mav  contract  and  be 
«ned  as  a  femfe  sole.  Corbett  v.  Po^ 
elrritz  Sr  Ux.    1  Temi  Rep.  5. 

SO  And  she  continues  liable  thouglv 
she  aliens  the  whole  again.  1  Term 
Rep.  10. 

21  In  such  case  the  husband  is  not  li- 
able even  for  necessaries.  1  Tenn 
Ef>p.  10. 

22  Where  credit  has  been  given  to 
the  wife  of  a  man  in  exile,  she  a- 
lone  is  liable.     1  Term  Rep.  8. 

23  So  wliere  the  husband  has  abjured 
the  realm;  or  is  transported.  1 
Term  Rep,  8,  9. 


24>  Where  a  married  woman  liai  i 
separate  estate^  and  acts  and  it- 
ceives  credit  as  a  feme  sole,  she 
shall  be  liable  as  sueh.  1  Term 
Sep.  9. 

25  But  after  two  arguments  before  ail 
the  judges,  the  eourt  of  K.  B.  de- 
dared  it  to  be  their  iipinion  that  t 
feme  covert,  living  apart  ih>ffi  her 
husband,  having  a  separate  main- 
tenance secured  to  her  kj  deed, 
cannot  contract  and  be  sued  as  a 
feme  sole ;  in  fact,  that  by  no  a- 
greement  between  a  roan  and  his 
wife  can  she  fie  made  legally  re- 
sponsible for  the  contracts  she  may 
enter  into,  or  he  -liable  to  the  ac- 
tions of  those  who  may  have  trust- 
ed to  her  engagements  as  if  sbe 
were  sole  and  unmarried.  J^Iarskal 
V.  Mutton.    8  Term  Rep.  54i5. 

26  A  feme  covert  cannot  be  sued  as  a 
feme  sole,  unless  she  be  separdd 
from  her  hnshand,  and  have  9l  fixed 
certain  allowance  secured  to  her  ts 
a  maintenance.  Ellaii  v.  Leigh,  9 
Term  Rep.  679. 

27  To  a  plea  of  coverture  ihe  plain- 
tiff* replied  that  the  defendant  was 
separated  from  her  husband,  that 
alimony  was  allowed  her  by  the 
ecclesiastical  court  pending  a  snit 
there,  which  was  a  sufficient  main- 
tenance, and  tliat  she  obtained  cre- 
dit, and  made  the  promises  on  her 
own  account  as  a  feme  sole,  and  not 
•on  the  credit  of  her  hushand ;  •» 
demurrer,  this  replication  was  held 
to  be  bad.  Ellah  v.  Leigh.  5  Term 
Rep.  679. 

28  The  court  of  K.  B.  held  that  a 
feme  covert  living  in  adultery  and 
separate  from  her  husband,  cannot 
he  sued  as  a  feme  sole  if  she  ha^ 
no  separate  maintenance.  GSckrist 
V.  Brown.  4  Term  Rep.  766.  But 
see  Cox  v.  IGichin.  1  Bos.  ^PuB' 
838. 

29  The  husband  (a  foreigner)  resid- 
ing abroad,  and  the  wife  trading 
and  obtaining  credit  in  this  couniiy 
as  a  feme  Role ;  the  court  of  C  P. 
held  that  she  was  liable  for  her 
own  debts.  J)e  Gaillon  v.  L-\$^€. 
1  Bos.  *  Pv.Il.  asr. 
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Id  T<f  a  plea  of  eoTerture  the  plain-* 
tilF  replied  that  the  defendant's  hus- 
band Hved  iji  parte  beyond  the  seas, 
Tiz.  in  Madj  and  that  the  defend* 
ant  lived  in  this  kingdom  separate 
from  ker  husband,  and  as  a  single 
woman  promised :  held  bad  on  gen- 
eral demurrer.    Farrar  v.  Cmmtess 
Dowager  (yf  Granard.  J^Tew  Rep.  80. 
SI  An  Englishman  employed  in  the 
service  of  the  Biiiish  government 
residing  ia  a^  foreign  country,  and 
having  lands  there,  upon  the  eessa- 
tion  of  hi»  employment,  in  eonse* 
qnenee  of   war  between  the  two 
countries,  sent  his  wife  and  family 
to  this  eountry,  but  continued  to  re- 
side abroad  himself;  held  that  the 
wife,  not  having  represented  her- 
self as  a  feme  sole,  was  not  liable 
to  be    sued  as  sueh.      Marsh  v« 
Hutchimon.    (And  see  tit.  Domi- 
cile.)   2  Bos.  S[  FvJL  22&. 
22  A  feme  covert  cannot  sue  without 
her  husband,  as  a  sole  trader  by  the 
custom  of  London^  in  the  superior 
courts  at  WeMminster.  ,  Cornell  v. 
Shaw^    4  Term  Rep.  361. 
S3  A  ftme  covert  cannojt  in  general 
eases  be  sued  alone  on  promises 
mad^  by  her,  except  by  the  custom 
of  London*     Clayton  v.  Adams,    0 
Term  Rep.  605. 

34  Neither  can  the  executor  of  a  feme 
covert,  though  it  appear  on  the  re- 
eord  that  the  executor  possessed 
himself  of  her  effects  siufieient  to 
satisfy  the  plaintiff's  denuuid.    6 

.    Tetm  Rep.  603. 

35  The  probate  of  the  will  in  such 
ease  is  absolutely  void.  6  Term 
Hep.  605. 

36  Prohibition  lies  to  the  spiritual 
court  if  a  suit  be  instituted  to  obtain 
a  general  probate  of  the  will  of  a 
woman  made  during  her  coverture, 
though  ttnth  her  husband's  consent, 
and  though  she  survived  him ;  for 
he  could  not  by  any  assent  of  his 
•nable  her  to  dispose  by  any  will 
made  during  the  coverture,  oi  pro- 
perty which  she  might  acquire  af- 
ter his  death,  bnt  only  of  property 
aver  which  he  himself  had  a  dis- 


posing power.    ScamrMll  v.  IFilkki'^ 
son.    5  Easty  552. 

37  But  a  feme  covert  may  make  9 
will  disposine  of  property  which 
she  only  has  in  autre  droit,  as  exe- 
cutrix, without  her  husband's  con* 
sent.    Ibid. 

38  It  has  now  been  solemnly  deter- 
miued  in  the  exchequer  chamber, 
that  Vifenie  covert,  sole  trader  in  ther 
city  of  London,  is  not  liable  to  be 

.  sued  as  sueh  in  the  courts  at  West-^ 
minster :  and  even  in  tlia  city  eourts 
the  husband  must  be  joined  for  con- 
formity. Beard  <J  Ux.  v.  fVebb  ^ 
oL  in  error.    2  Bos.  Sf  Full  93. 

39  Where  a  feme  covert,  sole  trader, 
gave  a  bond  and  warrant  of  attor- 
ney to  enter  up  judgment,  on  which 
the  plaintiff  ailerwards  took  out  ex- 
ecution, the  court  set  the  judgmeuu: 
aside,  as  entered  up  without  au- 
thority, on  the  motion  of  the  as- 
signees of  the  wife,  (who  had  be- 
come a  baidcrupt)  with  the  consent 
of  the  husband,  which  was  also  en- 
tered in  the  rule.  Read  v.  Jewson. 
4  Term  Rep.  862,  n. 

40  The  court  refused  to  set  aside,  up- 
on summary  application,  a  judgment 
entered  upon  a  warrant  of  attorney 
given  by  a  feme  covert.  Maclean 
V.  Bougias.    8  Bos.  «$-  Pull.  128. 

41  If  a  feme  covert  be  taken  in  exe- 
cution under  a  warrant  of  attorney 
given  by  her  as  a  feme  sole,  the 
court  will  not  discharge  her  on  a 
summary  application.  Wilkins  v» 
WUtherell  S[  CouUs.    dBos.L^FulL 

220. 

(See  1  H.  Black.  75,  tit.  Infant.)- 

42  Though  a  note  were  given  to  a 
married  woman,  knowing  her  to  be  . 
such,  with  intent  that  she  should  in- 
dorse it  to  the  plaintiff  in  payment 
of  a  debt  which  she  owed  him  (in 
the  course  of  carrying  on  a  trade  in 
her  own  name  by  the  consent  of  her 
husband,)  yet  the  property  in  the 
note  vested  in  the  husband  by  the 
delivery  to  the  wife,  and  no  interest 
passed  by  her  iudorsemeut  to  the 
plaintiif ;  neither  can  the  plainliif 
recover  upon  the  money  counts  niv 
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der  «uek  dircnmstances.  Barlow 
V.  Bishop.  1  Eastj  4*33. 
43  Perhaps  if  the  had  indorsed  the 
note  in  the  name  of  her  husband  it 
might  have  availed,  as  the  jury 
might  have  presamed  what  was  ne- 
cessary in  favour  of  an  authority 
from  her  iiusbaud  for  that  purpose. 

1  East^  434 

4|4  The  hoBband  having  taken  a  bond, 
conditioned  to  pay  an  annuity  to  his 
wife,  she  cannot,  without  his  assent, 
discharge*  the  obligor  from  future 
payments  of  the  annuity  for  a  cer- 
tain period,  in  consideration  of  his 
discharging  certain  debts  of  the 
husband ;  but  the  husband  may  not- 
withstanding sue  for  the  arrears  of 
the  annuity  when  due.  Bvown  v. 
Benson,    3  East^  331. 

45  A  feme  covert  can  do  no  act  to  es-> 
top  herself.  Per  Lord  Kehyon,  7 
Ea<dy  539. 

46  Where  a  married  woman  lived  a- 
part  from  her  husband,  under  arti- 
cles of  separation,  by  which  he  co- 
venanted '^  that  she  shall  enjoy  to 
her  own  use  all  such  estates,  both 
real  and  personal,  as  shall  come  to 
her  during  the  coverture,  and  that 
he  will  join  in  the  necessary  con- 
veyances to  limit  them  to  such  uses 
as  she  shall  appoint ;"  and  copyhold 
lands  having  afterwardis  descended 
to  her,  the  husband  again  covenant- 
ed in  the  same  manner  as  before, 
and  '^  that  he  would  join  in  surren- 
dering such  estates  to  such  uses  as 
she  shall  appoint ;"  the  court  of  C. 
P.  held  that  the  wife  might  surrender 
those  copyhold  lands  wimout  her  hus- 
band joining  ;  and  jpithout  a  special 
custom  for  that  pul^pose.  Compton 
V.  CoUinson.    1  H.  BlacJc.  334. 

47  A  covenant  by  a  husband,  to  pay 
to  trustees  a  certain  annnal  sum  by 
way  of  separate  maintenance  for  his 
wife,  in  ease  of  their  future  separa- 
tiou,  with  the  consent  oi  the  trus- 
tees, their  executors,  &c.  is  valid  in 
law.     Lord  Rodney  v.   Chanibers, 

2  Eastf  283. 

(Sec  Action  on  the  Case  IV.) 

48  in  an  aetiou  on  a  bond,  brought  by 


the  trustee  nf  th«  lefenflftil'i  wijs 
to  enforce  payment  of  an  annoiiy 
secured  to  her,  the  court  of  C.  P. 
refused  to  allow  tke  defendaatto 
withdraw  the  general  issue,  and 
plead  that  die  wife  had  eemmiUed 
adultery,  and  was  living  in  that 
state ;  and  that  she  had  eommltted 
adultery  at  tlie  time  the  boiid  was 
executed,  though  the  defendant  was 
ignorant  thereof;  being  of  opinion 
that  such  pleas  would  not  have 
been  a  good  defence  to  the  action. 
Field  V.  Serres,    ^ew  Bep.  131. 

49  The  wife  of  one  who  has  been  ab- 
sent six  or  seven  years  in  the  East-^ 
Indies^  and  who  during  his  absence, 
has  carried  on  business  as  a  feme 
sole  is  not,  in  legal  estimation,  a 
feme  sole,     ±  Mass,  ±i.^. 

50  A  wife  may  bar  herself  of  dower, 
by  joining  her  husband  in  a  deed  of 
conveyance,  relinquishing  her  elaim 
to  dower,  and  putting  her  seal  to 
the  deed.  Fowler  v.  Shearer.  7 
Jtdssk  14. 

51  Or  she  may  do  it  by  her  separate 
deed  subsequent  to,  and  in  consider- 
ation of  her  husband's  sale.     Ibid. 

62  So  9he  niay  pass  her  own  land  by 
deed  executed  by  her  jointly  with 
her  husband :  but  her  covenants  in 
such  deed  have  no  opperatioD,  but 
by  way  of  estoppel.    Ibid. 

53  Her  separate  deed  of  her  own  land 
is  ipso  facto  void,  as  are  all  the  co- 
venants contained  in  it.    Ibid. 

in.  Debts  of  the  Wife  ;  v^iat  Ms  Uus^ 
wind  is  liable  for. 

1  Where  the  husband  shall  not  be 
charged  for  necessaries  for  the  wife 
while  residing  within  the  mles  of 
the  coni*t,  when  she  ought  to  have 
been  committed.  Fowles  v.  Sir 
John  Dinely.    2  Str.  ±±22. 

2  JissuxnpsU  will  lie  for  a  loan  to  the 
wife,  at  the  request  of  the  hushand. 
Stevenson  v.  Hariie.  2  Black.  S72. 
3  Wib,  388. 

8  Wife's  contracts  bind  thehushaad 
from  his  presumed  assent  onl  v  not 
where  he*  expressly  dissents  b^fbre 


BARON  AND  FEME  m. 


^41 


IknxA  t  if  a  iroaiaB  takes  op  mate- 
jriala  and  paims  them  before  they 
are  made  into  elotheS)  husband  is 
not  liable.    EtheringUm  v.  Pamk* 

.     1  8alk.  as.    2  L.  R(wm.  lOOS. 

"Wamiogf  a  servant  asually  employed 
by  a  tradesmaoy  a  sdOicient  wam- 
iag  to  the  master.    Ibid, 

4t  A  husband  who  turns  away  h,is 
wife  without  eause,  ai|d  refuseth  to 
"provide  for  her,  eannot  make  apar- 
tieular  prohibition.  BcHion.  v.  rven^ 
tice.    2  8tr.  t2l4t. 

B  Where  the.wife  goes  away  with  ai^ 
adulterer,  the  husband  cannot  be 
chan^d  for  necesji^iries.  Morris  v. 
Mdrtin.    1  8tr.  647. 

O  Husband  not  ehai^;eable  for  eoods 
sold  to  an  adulterous  wife.  Mxin- 
wairing  v.  8ands^    2  8tr.  706. 

V  Husband  not  liable  for  necessaries 
of  the  wife  after  elopement  notori- 
ous, anless  he  takes  her  again. 
BQUnson  v.  CheinM,    i  SaOc.  119. 

8  Wife  eannot  charge  her  husband 
after  notorious  separation,  by  eon- 
sent,  with  separate  allowance. 
Todd  V.  I^oakis.  1  aaUc.  116.  1 
L.  Raym,  444.  , 

9  Wife  havine  lived  in  a  lewd  man- 
manner  while,  with  her  husband^ 
leaves  him,  and  afterwards  sends  to 
him  to  receive  her,  or  allow  her  a 
maintenance ;  he  tells  her  that  she 
should  live  in  his  garret,  and  refus** 
es  her  a  maintenance ;  he  is  not  an- 
swerable for  h^r  debts.  Child  und 
another  v.  ^ardyman.    2  Str.  &r5. 

(And  see  anfe,  II.)    . . 

510  A  second  husband  is  liable  for 
debts  contracted  by  his  wife  while 
she  was  living,  in  a  state  of  separar 
tion  from  her  first  husband,  and  had 
a  separate  maintenance.    Corhett  v. 

..   PodnUx  Sc  Ux.    i  Term  Rep.  5. 

^1  Declaration  on  bond ;  plea  that  it 
was  conditioned  for  performance  of 
covenants  which  Were  to  indemnify 
the  obligee  from  alimony  and  debts 
incurred  by  his  wife  after  their  se« 
paration,  and  that  defendant  had 
performed  the*  covenant;  replica- 
tion, that  a  judgment  was  recoverd 
against  the  obligee  by  a  creditor  of 
SI 


his  wife,  and  he  paid  debt  and  costs^ 
of  which  defendant  had  notice.  On 
4emurrer|  the  defendant  was  heI4 
liable  for  the  costs  as  well  as  the 
debt ;  for  the  covenant  to  indemni- 
fy is  general,  and  it  was  not  neces- 
sary lor  the  plaintiff  to  give  notice^ 
that  an  action  was  commenced ;  bu£ 
if  it  had  been  necessary,  the  plain- 
tiff must  have  recovered  on  these 
pleadings,  for  the  defendant  has 
admitted  notice.  Duffidd  v.  Scott,, 
.  8  Trnn  Rep.  874. 

13  If  a  feme  covert,  without  any  au- 
thority firom  her  husband,  contract 
with  a  servant  by  deedj  the  servant 
having  performed  the  serviee  stipu- 
lated, may  maiutain  assumpsit  a- 
eainst  the  hiisband.  .  VThUe  v.  Cuy* 

.  Jer.    ^  Term  Sep.  176. 

is  A  hiisband  is  not  bound  to  receive 
9or  is  he  liable  to  pay  for  ^necessa- 
ries found  to  his  wife  after  she  has 
committed  adultery,  though  he  has 
before  committed  adultery  himself^ 
and  turned  her  out  of  doors  without 
any  imputation  on  her  conduetl 
Ooiner  v.  Hancock.    6  Term  Rep,. 

.  603. 

14  Defendant's  wife  halving  eommittedl 
adultery,  he  left  her  in  his  house 
with  two  children  bearing  his  name^ 
but  without  making  any  provision 
for  her  in  consequence  of  the  sepa-, 
ration ;  she  contmned  in  a  state  of 
adultery ;  the  court  of  C.  P.  held 
that  the  husband,  should  be  liable 
for  necessaries  furnished  to  her,  un-, 
less  it  appear  that  the  plaintiff 
Imew  or  ought  to  have  known  the 
cireumstantes  under  which  she  was 
living.  JVbrton  v.  Fazm.  1  jBos.^ 
^  PuU.  226.      ,    J      . 

i-9  Where  a  husband  goes  abroad  ancf 
leaves  his  wife,  who  dies  in  his  ab- 
sence, a  third  person  who  volunta- 
rily pays  the  expences  of  her  fune- 
ral, (suitable  to  the  rank  and  for- 
tune of  the  husband)  thouQ:h  with- 
out the  knowledge  of  the  husband^ 
mav  recover  from  him  the  money 
so  laid  out,  especially  if  such  third 
person  be  the  father  of  the  wife; 
Huere  whether  such  third  pelfscw 
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can  reeover  from  the  husbaBd^  mo- 
ney whieh  he  has  expended  after 
the  death  of  the  wife  in  diachta^n^ 
dMs  whieh  §he  had  contraeted  in 
her  husbands  absence  ?  Jenkins  v. 
Tucker.    1  H.  Black.  90. 

16  If  a  husband  and  wife  part  by  eon* 
sent,  and  the  husband  Secures  to 
her  a  separate  maintenance,  suitable 
to  his  condition  in  life,  and  pays  it^ 
according  to  agreement,  he  is  not 
liable  for  articles  furnished  to  his 
wife ;  not  eren  for  neeessariesk 
And  the  general  reputation  of  the 
separation  will  be  sufficient.  But 
where  the  agreement  on  the  part  of 
the  husband  to  pay  a  certain  sum 
to  his  wife,  or  a  separate  mainte- 
nance, was  not  reduced  to  writing, 
and  no  evidence  of  any  payment 
having  been  made  by  him  to  her, 
he  was  held  liable  for  goods  fur- 
nished to  Ills  wife,  during  the  sepa-' 
ration.  Baker  v.  Barney^  a  Johns. 
Bern.  72, 

17  Whether  a  husband,  who  marries 
a  woman  in  debt  on  bond,  is  liable 
to  pay  the  debt,  aJFter  her  death,  he 
having  obtained  considerable  nro- 
perty  by  the  marriage.  ^ImUaSj 
ftBir. 

IV.  MarriagejagreemaiUbetweefu 

1  Marriage  contract  in  restraint  of 
marriage  illegal  and  void.  Catha-^ 
rine  uno  v.  Jifhcsfunn  Peers.  4 
Btar.  2225. 

2  Marrii^  settlement  of  the  hus' 
%  band's  and  wife's  lands  to  him  for 

life,  then  to  the  children  as  she 
shall  appoint,  and,  for  want  of  ap- 
jiointment,  his  lands  to  his  heirs^ 
and  her  lands  and  her  heirs.  Hus- 
band dies  and  leaves  her  and  one 
son ;  the  wife  anpointx  the  whole 
to  him  by  will;  hut  V  the  son 
dies  without  issue,  she  appoints 
the  whole  to  strangers.  She  dies, 
and  then  the  son  dies  under  age 
without  issue.  Thil  is  either  a  good 
appointment,  or,  if  it  be  not,  is  a 
good  executory  devise,  therdbre 
fnacung  via  data;  the  heirs  on  the 


part  of  feme  have  no  tiflei  it  tfca 
appointment  be  bad,  the  hdr  ex 
forte^  the  baron  has  title.  Tkms^ 
tent  ex  dem.  SnutU  v.  Denny  and  oth-* 
ers,    i  Wits.  Sffo. 

8  Bond  to  pay  money  after  manii^ 
between  obligor  and  oblieee,  tu, 
debt  is  only  suspended  by  the  inter* 
marriase;  administrator  may  re** 
tain  a  bond  debt  i^ainst  rent,  bnt 
cannot  plead  a  bond  to  another*^ 
Feme  executrix  of  obligee  marries 
oblisor,  no  extinguishment  Hiis-^ 
band  may  release  duty,  which  b/ 
possibility  may  accrue  to  the  wife 
during  the  coverture,  otherwise  not^ 
Gage  or  Gray  v«  deton.  1 8idk.  33dr 
1  £.  Baymondj  Bi5. 

4  Covenant  before  marriace  to  re- 
lease the  wife's  guardian  within  two 
daya  after  all  accounts  of  mesne 
profits,  set  aside  in  equity.  Ihike 
of  Hamilton  v.  Lord  Mokun  i» 
thancery.    1  8aBc.  198. 

8  Lands  were  charged  to  pay  a  wo- 
man's portion ;  she  married,  and  the 
husband  died  before  he  received  it 
The  executors  of  the  husband  shall 
have  it.  Withers  v.  Kdsey.  i 
SaUc.M. 

^  Marriage  revoker  a  warrant  of  at- 
torney if  given  to  confess  jodgment 
against  feme ;  alitor,  if  to  her.  «fl- 
fumynums.    1  8aUc.  117. 

7  Marriage  by  a  mere  layman,  and 
eo-habitation  wilf  not  entitle  the 
man  to  administration  to  the  woman. 
Qa.  as  to  the  woman  and  issae. 
Hoyden  v.  Qontdy  at  the  cowi  af 
delegates  in  Serjeants  Jntt.  i  8aBc* 
<19. 

8  If  there  be  an  agreement  before 
marriage  that  a  settlement  shall  be 
made  of  the  wife's  estate,  reserving 
to  her  a  power  of  disposing  of  itf 
whieh  agreement  is  signed  by  the 
intended  husbiuid  and  wife,  but  not 
sealed }  uid  before  the  marriage 
the  wife  disposes  of  it  to  the  hut' 
band,  who  survives  her  and  devises 
the  estate  by  wUl ;  the  title  of  his 
devisee  is  such  a  doubtful  equity  ss^ 
eannot  be  iet  up  in  an  ejectment  a^ 
gainst  the  tide  of  the  wife'aheir  it 
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Ittur.    Dot  JL  Bodsden  v.  SUgfle.   2 

9  A  bond  eoDditioned  for  the  paj- 
inent  of  aoiiej  after  the  obligor's 
death)  made  to  a  woman  in  eontem- 
platira  of  the  obligor's  marrying 
her,  and  intended  for  her  benelt  S 
she  should  survive^  is  not  released 
hr  their  marriage.  Milhaum  v. 
JEwart.    5  Term  Eip.  S8U 

10  And  if  the  marriage  be  pleaded  in 
bar  to  an  action  of  debt  on  the  bond 
against  the  heir  of  the  obligor,  a 
replication  stating  ihp  purposes  for 
which  the  bond  was  made  will  be 
£Ood ;  for  they  are  consistent  with 
the  bond  and  condition.  0  Term 
Bep.  BSl. 

MA  A  woman  may^  ifd^are  marriage, 
with  the  consent  of  her  intended 
husband)  convey  all  her  stock  in 
trade  and  furniture  to  tmstees,  to  en- 
able her  to  carry  onherbosiness  se- 
parately; and  u  the  husband  do  not 
iptermeddle  with  them,  and  there 
i^  no  fraud,  sueh  effectsy  though 
fluetuatiu,  are  not  liable  to  ms 
debts.  Jarumu  v^  FTooUakm.  3 
Term  Sep.  618. 

^^  But  whether  the  trade  be  earrkd 
on  solely  by  the  wife,  or  jointly  by 
the  boMMUMJ,  is  a  question  of  faet 
for  the  jury ;  and  if  they  determine 
the  latter^  the  stack  in  trade  may  be 
seized  bv  the  assignees  of  the  hus^ 
band)  if  he  became  bankrupt,  under 
Stat.  2i  Jae.  i.  c.  19.   8  T.  fiep.  618. 

AS  But  eren  in  such  a  ease  the/umtT 
twre  is  not  liable,  though  remoTcd 
to  the  kosband's  house.  3  Term 
ifep.  618. 

14  It  is  no  ejection  by  creditors  to 
sueh  a  settlement,  that  there  is  no 
inventory  of  the  goods  intended  to 
be  thus  settled.    8  T^rnt  Rep,  618. 

%B  The  question  in  all  such  cases  is, 
whether  the  possession  is  jsousistent 
with  the  deed.  lEhsdintmi  v.  GUL 
3  Term  Rep.  630,  n. 

16  And  where  cows  in  a  dairy  were 
BO  settled,  the  wife  was  also  held 
entitled  to  ikeincreaM  and  produce 
wnmg  therefrom.    lUd. 

17  Oae  wbf^  bad  A  life  interest  in  i^ 


settled  estate  of  his  wife  (both  of 
them  being  aged)  of  at  least  80002. 
a  year;  whereof  the  ultimate  re- 
version on  failure  of  issue  male  (of 
which  there  was  none)  was  in  her, 
and  having  furniture  and  pictures, 
&c.  in  his  mansion  of  not  less  than 
8000/.  value,  being  pressed  by  his 
creditors,  conveys,  in  pursuance  of 
an  agreement  with  his  wife,  all  that 
his  property  to  trustees  (who  had 
married  his  two  daughters)  for  the 
benefit  of  his  wife  and  daughters, 
and  subject  to  his  wife's  future  ap- 
pointment ;  in  consid^uratiou  where- 
of the  wife  dischaiiged  him  of  above 
3000/.  before  nused  on  the  estate, 
principally  for  his  nse^  and  enabled 
the  trustees  to  raise,  out  of  her  es- 
tate, 12,000/.  more  for  the  benefit  of 
the  husband's  creditors,  but  subject 
to  the  appointment  of  him,  hii  exe- 
cutors, &c.  $  and  also  covenanted  to 
f  evy  a  fine,  which  was  levied  a  year 
afterwards  ^  and  the  hiisband  cove* 
nanted  to  deliver  an  inventoiy  of 
the*  goods  to  the  trustees  within  six 
months,  which  was  not  done ;  an4 
after  the  conveyance  the  husband 
eontinned  to  use  the  furniture,  &e. 
in  the  house  as  before;  and  was 
soon  afterwards  sued  by  several  of 
the  ereditors,  whose  executions  a- 
gainst  such  goods  were  satisfied  by 
£im  without  setting  up  the  trust 
deed,  or  resorting  to  the  trust  fond, 
but  money  was  raised  on  i^  after- 
wards for  other  creditors ;  and  a* 
hove  two  years  after  the  deed,  th^ 
husband  beine  sued  by  the  plaintiff 
(a  creditor  before  that  time)  the 
trust  deed  wa»  set  up  in  bar  of  the 
levv  u|>on  the  goods  in  the  house; 
and  the  sheriff  returned  mdla  bona* 
Upon  an  action  brought  for  a  false 
return,  the  jury  having  been  direct- 
ed to  consider  whether  this  were  a 
bona  fide  transaction,  or  a  contri- 
vance to  defeat  the  creditors,  and 
having   found  a  verdict   for   the 

Jdaintiff,  a  new  trial  was  granted, 
or  the  purpose  of  ascertaining  more 
fully  the  value  of  the  property  with- 
drawn from  the  creditors,  and  of 
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|bat  rabsUtuted  in  its  stead,  and  tke 
amount  of  the  debts  at  tbe  time  of 
ibe  assigDment,  in  order  properly 
to  raise  tbe  important  question, 
tvhetber  an  assignment,  by  the  terms 
of  whidi  tbe  creditors  of  the  party 
assigning*  were  to  be  so  materially 
prejudiced,  was  not  a  covenous  aet 
between  tbe  parties  thereto,  and  on 


spiritual  eonrt  for  calling  her  Jtoi-^ 
band  cnekold.  dnonymam.  i  jL! 
SaymaMj  637. 
11  lifusband,  ivbo  marries  a  feme  ad- 
ministratrix, may  surrender,  or  dis- 
pose of  a  term,  which  she  has  in 
that  right.  Thrustout^  an  the  de- 
mise  of  Levick  v.  Coppin,  2  Black- 
stone,  801.    8  Wilsmt,  277. 


that  account  void  as  against  ere-    ±2  Tbe  court  will  disebaige  a  marri- 


ditros,  both  at  common  law,  and 
within  the  statute  of  Eliz.  Dewey 
V.  Bayntim,    6  East,  2ff7. 

y.  Belative  Rights  of  ^c. 

1  Husband  cannot  seize  his  wife  af- 
ter articles  of  separation  signed. 
The  King  v.  Ustet.    1  Str.  78. 

e  Tbchusband's  right  of  administra- 
tion to^  his  wife  is  transferable  to  his 


ed  woman,  on  filing  common  ball, 
who  was  sued  for  goods  sold  and 
delivered  to  her  by  the  plaintiff'; 
knowing  at  the  same  time  that  she 
t^as  a  married  woman,  Uiough  liv- 
ing apart  from  her  husband  with  a 
separate  maintenance.  Wardeil 
V.  Oooch.  7  East,  582. 
18  Estate  of  feme  covert  not  liable  to 
be  confiscated  under  the  absentee  acL 
1  Jiass.  847. 


representative,  and  shall  not  go  to  14  A  feme  covert  cannot  commit  lar- 

ibeirs.     Elliot,  ea^cittor  v.  Collier  '  ceny  jointly  with  her  husband.    1 

dnd  Wife,  in  Chancery.   1  Wils.  168.  Jfass.  891,  476. 

9    A  man  possessed  of  a  term  for  years  10  A  release  of  damages  by  a  hnsband 


in  right  of  his  wife  as  executrix  of 
her  former  husband,  has  power  to 
grant  and  convey  the  same.  Thrust' 
cut  on  dewL.  of  Levick  vl  Coppin.    8' 


for  the  personal  abuse  of  his  wife, 
is  a  good  bar  t6  a  ioint  action  by 
the  husband  and  wiie  for  the  same 
cause.  Southward  v.  Fackard.  7 
Jiass.  90. 


4    A  judgment  confessed  to  a  feme    16  Where  a  wife  joins  with  her  hna- 


8 


covert  18  void,  and  so  is  her  bond* 
Roberts  v.  Fiersoh.    2  Witson,  d. 

Where  access  is  presumed,  yet  ev- 
idence may  be  given  of  the  impos- 
sibility of  be!gettinc^  children.'  Ex 
demise,  Somarc  \,  ttolridead  and  an* 
otfier.    2  Str.  940. ' 

Husband  may  swear  the  peace  a- 
gainst  his  wife.  8imm*s  case.  2 
Str.  1207.      = 

Feme  covert  cannot  indorse  a  bill 
of  exchange.'^  Connor  v.  Martin,  i 
Str.  516. 

Court  will  not  deliver  wife  to  hus- 
band who  has  used  her  ill.  The 
A'iwffv.  \:tfnn  Brooke  and  Thomas 
Flaafe^e,  or  \&nn  Gregory^ s  case.  4 
Bmr.  1991.       ' 

Wife  not  senarated  fhim  her  hns- 
band by  liara  nsaee,  but  he  bound 
to  bis  good  behaviour.  The  King 
V.  The  Lord  Lee.    8  SaUc.  189.* 


band  in  the  conveyance  of  her  lands 
with  covenants  of  wairanty,  the 
lands  pass  by  the  deed,  and  the  wife 
is  estopped  by  her  covenants ;  bvt 
she  is  not  answerable  in  damages 
for  any  breach  of  them.  Colcomet 
dl.  v.  Swati  4r  tior.    7  Mass.  3»i.  ' 

17  A  husband  who  survives  his  wife, 
^  is  entitled  to  all  her  choses  in  action, 

whether  reduced  into  his  possession 
iYk  her  life  tiilie,  or  not  WhUdohr 
V.  WhUaker.    6  Johns.  Rep.  112. 

18  Where  a  hnsband  gavfe  a  receipt 
for  the  distributive  slutre  of  his  wUe 
in  her  father's  eltate,  and  in  the 
receipt  expressed  it  to  be  received 
for  E.  IF. « his  son,  a  minor ;  it  was 
held,  that  the  son  was  not  entitled 
to  the  property,  but  it  belonged  to 
the  father  in  his  life  time,  and  to 
his  legal  representatives,  alter 
death.    Una. 


^0  ^  A  woman  may  sue  a  man  in  the  19  Ji.  being  seized  in 
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eiieevted  a  lease  in  1796  to  B.  for 
iifr,  whieh  was  signed  to  C.  In 
1806,  ^.  wad  his  wife  executed  a 
lease  to  I),  lor  the  same  lands,  for 
ilie  same  iires,  and  with  the  same 
covenaiits.  a^.  died  in  1808,  and 
the  wife  afterwards  in  1809,  receiv- 
ed rent  of  C,  I  it  was  heid  that  the 
wife,  having  joined  her  husband  in 
exeeuting  the  lease  in  1806,  which 
«as  duly  acknowledged  according 
to  the  statute,  had  put  it  out  of  her 
power  to  affirm  the  lease  given  by 
her  husband  in  1796,  and  that  I>. 
could  not  be  prejudiced  by  her  acts. 
JaciSrson  ex  aern*  Campbell  and  Bead 
v.  HoUoitay.    7  Jckns.  Rep.  81. 

20  It  seems  that  when  the  wife  is  not 
a  party  to  a  lease  of  her  land,  it  is 
▼oid  as  to  her  ^  and  an  aeeeptance 
of  rent,  or  atiy  act  of  the  wife  after 
the  death  of  her  husband  will  not 
confirm  it    Ibid. 

Si  Under  what  circumstances  a  feme 
eovert  may  ^ive  away  her  real  es- 
tate, by  will,  or  any  instruments  in 
Jiature  of  will.   2  IhUlaSj  199  to  20lh 


BASTARDS. 

L  Who  are  Bastards. 
II.  Orders  of  Justices  on  Bastardy^ 

p. 
III.  Other  paints  rdative  to. 

L  Who  are  Bastards. 

1  Child  begotten  after  divorce  a  men" 
so.  and  thoroy  shall  be  taken  to  be  a 
bastard ;  otherwise  after  voluntary 
separation,  unless  found  that  the 
husband  had  no  access.  Inter  the 
Parishes  ofSt.  George  and  8t.  Mar- 
garet^  W^immster.    l  Salk.  ±23. 

2  If  H.  be  ultra  mare  during  the 
whole  time  of  his  wife's  going  with 
ehild,  the  child  is  a  bastud ;  other- 
wise not  Segina  r.  Murrey,  l 
8aUc.iSt2. 

3  Though  the  husband  is  in  Eng' 
land,  yet  if  no  access  can  be  proved^ 
the  issue  are  bastards,     temrell  r. 


4i  The  child  of  a  feme  eovert  con- 
ceived and  born  while  the  husband 
extra  quatuor  maria  is  a  bastard 
within  the  18  Elix.  e.  3,  s.  2,  if  the 
husband  remains  abroad  from  the 
conception  to  the  birth.  The  King 
V.  Mbert  Alhertm.  l  L.  Baym. 
395.     2  Salk.  483. 

9  If  no  access  to  the  husband  be  ad- 
judged, the  issue  are  bastards. 
The  King  v.  The  Inhabitants  of  Be- 
dall  in  lurkshire.    2  8tr.  1076. 

6  The  rule  that  H.  shall  not  be  bas- 
tardized after  his  death  holds  only 
in  ihe  case  of  bastard  eigne  and  mu- 
lier  paisiie.  Spiritual  court  cannot 
give  sentence  to  annul  marriage  af- 
ter parties  are  dead,  because  they 
proceed  ouly  pro  salute  animw* 
Stride  y.  The  Earls  of  Bath  and 
Jloniague.     1  Salk,  120. 

7  When  a  bastard  dies  intestate  the 
king  takes  eiieets,  subject  to  his 
debts.  Megit  v.  Jofinson.  2  Doug. 
542. 

8  Non  access  of  the  husband  need 
not  be  proved  during  the  whole  pe- 
riod of  the  wife's  pregnancy  :  it  is 
sufficient  if  the  circumstances  of  the 
case  shew  a  natural  impossibility, 
that  the  husband  could  be  the  fa- 
ther ;  as  where  he  had  access  only 
a  fortnight  before  the  birth.  The 
King  V.  Liiffe.    8  Easty  193. 

II.    Orders  of  Justices  on  Bastardy^ 

'      Sfc. 

1  Upon  motion  to  quash  an  order  of 
bastardy  the  reputed  father  must  be 
present  in  court  T%e  King  v. 
Matthews.    2  Salk.  470. 

2  When  an  order  of  bastardy  is 
quashed  the  defendant  must  ap- 
pear personally,  and  enter  into  a 
recognizance  to  abide  the  order  of 
sessions.  King  v.  Gibson.  1  Black. 
198. 

8  Order  of  bastardy  mnst  state  the 
sex  or  name  of  the  bastard.  When 
there  is  such  an  order  by  two  jus- 
tices, the  sessions  have  no  iurisdie- 
tion.  T/ie  King  v.  England,  i  ShK, 
8Q3. 
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4  Order  to  pay,  &c.  till  the  ehild 
«haU  be  14  years  old,  is  ill.  The 
tCing  Y.  Barebaker,    1  SaUc.  ±^u 

6  An  order  to  provide  for  a  bastard 
till  nine,  ^^  if  it  should  so  long  live," 
good,  'rhe  King  Y.  Sired.  2  Str. 
789. 

6  Order  fur  maintenance  does  not 
determine  the  settlement  of  a  bas^ 
tard.  Stat  13  and  14  Car.  2,  e.  12, 
8.  21,  relates  only  to  maintenance  of 
poor  not  bastards.  Inter  the  Parish 
of  Budworth  and  Toumshvp  of  DurU' 
ply  in  Lancashire.    1  Salkeld^  123. 

7  in  an  order  of  bastardy  it  must  ap- 
pear that  the  child  was  bom  in  the 
parish  to  which  relief  is  ordered. 
The  King  v.  Butcher.  1  Strange, 
437. 

6  An  order  of  bastardy,  stating* 
'^  Whereas  it  hath  appeared  to  us, 
&e."  without  an  express  adjadica- 
tion  that  the  person  charged  is  the 
putative  father,  is  void.  Rex  v. 
ritts.    2  Doug.  662. 

9  An  original  order  of  bastardy  may 
be  made  at  the  quarter  sessions. 
Rex  V.  Oreaves.    2  Doug.  632. 

iO  On  an  order  for  the  maintenance 
of  a  bastard,  the  justices  must  shew 
in  what  parish  it  was  bom  ;  it  is 
not  sufficient  that  it  is  alledged  in 
the  complaint  stated  in  the  order. 
Rex  V.  Godfrey.     2  L.  Raynumdj 

1363. 

il  Ord^r  of  bastardy  that  a  woman 
was  delivered  of  a  ehild  baptized  in 
the  parish  of  w9.  good.  The  King 
T.  Moratna.    2  Str.  1166. 

12  There  must  be  a  quorum  in  an  or- 
der of  bastardy  by  borough  justices. 
The  King  v«  Bsshp.     2  Strange^ 

974. 
;13  Both  justices  must  be  present  at 

the  same  time  and  place  when  a 

woman  is  examined  and  committed 

for  not  filiating  a  bastard  child. 

Billings  V.  Fnnn  <§•  Delabere.    2 

Black.  1017. 
i4  Two  jnstices  cannot  acquit  a  man 

charged  with  a  bastard.     Tfie  King 

V.  Jmcins.    2  Sir.  1030. 
t5  Justices  need  not  shew  the  grounds 

ihey  go  upon ;   but  if  they  "do,  and 


these  are  insufficient,  tlieir  oider 
will  be  bad.  The  King  v.  Brome. 
2  Str.  811. 

16  A,n  action  will  lie  on  a  baitardy 
bond  at  the  suit  of  parish  officers 
who  have  advanced  money  for  the 
bastard,  if  setUed  in  their  parish, 
thoueh  no  order  for  that  purpose 
has  been  made  upon  them.  Mays 
V.  Brejiwt.    l  DouglaSy  6,  n. 

17  Au  order  of  bastardy  may  be 
made  after  the  death  of  the  woman, 
upon  her  examination  taken  when 
pregnant  under  stat  6  6.  2,  c.  31. 
R.  V.  The  Ifthabitants  of  Botcnstanc 
S  2>rm  Rep.  373. 

18  S.  P.    R.  V.  ClayUm.    3  JSost,  58. 

(See  Justices  III.) 
10  If  a  person  be  bound  by  a  reeog- 
nizance  by  one  magistrate  under 
Stat.  6  O.  2,  c.  31,  to  appear  at  the 
next  sessions  a!lid  perform  sueh  or- 
der as  shall  there  he  made  on  Um 
under  18  Eliz.  c.  8,  respeetii^  hnfr* 
tards,  the  Sessions  can  only  make 
an  order  of  bastardy  on  him  $  bat 
cannot  order  him  also  to  give  se- 
curity for  the  performance  of  that 
order.  R.  v.  Price.  6  Term  Rep^ 
147. 

20  An  order  of  bastardy,  stated  to  be 
made  npon  the  oath  of  the  wife,  as 
otherwise,  is  good:  for  it  wiU  be 
presumed  that  the  non  access  of  tbe 
husband  was  proved  by  competent 
witnesses  on  oath  other  than  the 
wife  ;  or  if  proved  by  her  also, 
that  the  judgment  was  founded  on 
the  other  proof.  The  K  r.  Lvffi 
8  East,  193. 

21  Such  an  order,  filiating  the  child 
of  a  nuurried  woman  is  sood  $  thongb 
it  only  state  that  such  child  was 
likeiy  to  become  chargeable  ;  whick 
are  the  words  of  the  act  6  6.  2,  e. 
81,  s.  1,  as  applied  to  the  baatard^ 
of  single  women  $  for  npon  that 
statute  as  well  as  the  stat«  IS 
Blix,  e.  3,  which  has  .the  words 
bom  out  of  lawful  matrimony,  the 
onlv  question  is,  AVhether  the  child 
be  bylaw  a  bastard  P  lb. 

22  One   magistrate  committing  tbe 
^ther  of  fi  bastard  child  to  cu^t^- 


BASTARDS  n.  m. 


247 


4y  for  not  ttiatiog  the  child  is  yet 
entitled  to  the  oremas  notiee  of  ac- 
tion required  by  the  otat.  24i  O.  3, 
e.  4Mb9  tkoi^  by  the  Stat  18  EUz. 
e.  8,  s.  :^  jurisdietion  over  the  sub' 
jeet  matter  is  given  to  two  macis-' 
tratei .     fFeiler  v.  Ibke.    '  9  JB^, 

38  A  mrried  woman  pregnant  in  the 
stoenoe  of  her  hoiband  with  a  child 
which  when  bom  would  by  law  be 
a  bastardy  is  removable  as  an  ub- 
married  woman  under  sec.  6  of  stat. 
3B  O.  8,  e.  101.  The  King  v.  In- 
I    kahUcada  of  Tibhenham.     0  Bast, 

I     386. 

I  :M>  An  order  of  bastardy  made  by  two 
justices  of  the  peaee*  ]»ursDant  to 
the  statute,  is  prima  facia  evidence 
of  the  truth  of  the  faets  '  therein 
statedy  it  being  considered  as  a 
judgment  of  the  magistrates.  Stceet 
V.  werseers  of  the  poor  of  Gxntan. 
8  JokM,  Btp.  38* 

13  If  a  party  appeal  from  an  order 
of  bastardy  made  by  two  justices, 
aeeording  to  the  statute,  it  is  in- 
cumbent on  him  to  impeach  the 
truth  of  the  facts  stated  in  the  or- 
der.   8  Mm».  Mep.  2B. 

IIL  Other  pohdsrdaiweUh 

i  Bastards  are  within  the  meaning 
of  the  marriage  act  29  G.  2,  c.  88, 
which  requires  the  consent  of  the 
father,  gnardian,  or  mother,  to  the 
marriage  of  persons  under  age,  who 
are  not  married  by  banns.  The 
£%^  V.  BubuU.     1  Jkrm  Reports, 

%  The  role  that  a  bastard  is  nuUius 
JUtais  applies  only  to  the  case  of  in- 
heritanees.    1  Term  Sep.  101. 

8  The  child  of  a  married  woman 
may  be  proved  a  bastard  by  other 
evidettee  tlian  thltt  of  the  husband's 
non-aeeess,  as  by  evidence  of  being 
bom  during  tlie  notorious  cohabita- 
tion of  his  mother  with  another 
man,  and  of  his  being  considered 
Inr  all  the  family  as  the  child  of 
those  two.  Oooaright  d^  Thomp' 
sen  T.  JSauL    4  Tenn  Bep.  8ffe. 


(And  see  B.  v.  Ludfenhani  Inhab.)  ^ 
Term  Rep.  261. 

4  The  reputed  father  or  mother  is  a 
competent  witness  to  prove  the  ille- 
^itimaey  of  her  children,  by  prov- 
ing no  marriage  or  an  illegal  one. 
R.  V.  !Z%e  InluMtants  of  Bramley^ 
6  Ibrtn  Bep.  380.  Standen  v.  Stan- 
derij  Westminster  Sittings  after  JSL- 
1789,  8,  F.    6  Term  &p.  831,  n. 

5  The  statute  6  G.  2,  c.  81,  only  au- 
thorizes parish  officers  to  take  se- 
curity from  the  putative  father  of  a 
bastard  child  to  indemnify  the  par- 
ish :  therefore,  where  they  had  tak-* 
en  a  promissory  note  absolute  for  a 
sum  certain,  and  in  an  action  upon 
the  note  there  was  a  plea  of  tender 
of  a  lesser  sum  as  the  amount  of  the 
damage  aetoally  sustained  by  the 
parish,  the  issue  upon  which  was 
found  fbr  the  defendant ;  held  that 
the  plaintiffs  could  not  recover  fur* 
ther  upon  the  note.  C6U  v.  Govoer. 
6  iSos^,  110. 

6  AVhere  a  bastard  child  is  bora  in  a 
parish,  for  whose  sustenance  the 
parents  do  not  provide  necessaries, 
the  parish  officers  are  obliged  to  do 
so,  without  an  order  of  justices  for 
that  purpose.  Hayes  ^  oLv.  Bry^ 
ant.    1  H.  Black.  208. ' 

7  If  the  putative  father  of  a  bastard 
obtain  the  possession  of  her  from 
her  mother  by  fraud,  the  court  will^ 
order  her  to  be  restored  to  the  mo« 
ther.     B.  v*  Soper.    tiT2rm Befi» 

278. 

8  8.  P.  B.  r.  Maeley.  5  Basf, 
22^  n. 

9  But,  per  Lord  JLenyon,  where  the 
father  has  the  custody  of  the  child 
fairly,  1  do  not  know  that  this 
court  (K.  B.)  wtll  interfere  to  take 
it  awav  from  him.    5  East,  22^  n. 

10  An  iH^timate  child,  however,  in 
the  custody  of  a  friend  of  the  fa-* 
ther,  was  ordered  bv  tlie  court  of 
C.  P.  to  be  delivered  up  to  the  mo- 
ther, though  it  was  not  alledged 
such  custody  had  been  obtained  un- 
fairly, and  though  it  appeared  prob- 
able the  child  would  not  be  brought 
up  go   advantageously  under  her 
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care.    Exparte  •inn  Knee.     Mw 
Bep.  148. 

11  The  eourt  will  grant  a  habeas  cor- 
pus to  bring  up  the  body  of  a  bas- 
tard child  within  the  a^  of  nurture, 
for  the  purpose  of  restoring  it  to  the 
eustodj  of  the  mother,  from  whose 
quiet  possession  it  was  taken,  at  one 

.  time  by  fraud,  and  afterwards  by 
force  ;  and  this  without  prejudice 
to  the  question  of  guardianship, 
which  belongs  to  the  Lord  Chan- 
cellor representing  the  King  in 
chancery.  Tke  King  v.  Hopkins 
4f  wife.    7  East,  579. 

12  The  mother  of  a  bastard  child  is  en- 
tilled  to  the  custody  of  it,  and  shall 
hold  it  against  the  putative  father, 
after  a  marriage  and  divorce  had. 
2  Mass,  109. 

13  The  court  of  sessions  must  adjudge 
a  man  to  be  the  putative  father  of  a 
bastard  child,  before  they  can  pass 
an  order  against  him  for  the  main- 
tenance of  such  child. 

14  Upon  a  complaint  against  one  as 
the  father  of  a  bastard  child,  it 
must  appear  that  the  mother  charg- 
ed him  in  the  time  of  her  travail, 
and  continued  constant  in  her  accu- 
sation; and thesQ  facts  must  be  prov- 
ed by  other  testimony  than  her  own, 
before  she  is  to  be  received  as  a 
witness.    2  Mass,  441. 

15  The  mother  of  a  bastard  child  to 
support  a  prosecution  against  the 

.  putative  father,  must  accuse  him  in 
the  time  of  her  travail :  and  it  is 
not  sufficient  that  she  so  accuse 
him  0^021^  the  time,  although  she  be 
in  great  pain.  Commonweal^  v. 
Cole.    5  Mass.  517. 

10  Upon  an  adjudication  that  one  is 
the  putative  father  of  a  bastard 
child,  the  court  has  no  legal  author- 
ity to  compel  him  to  pay  money  for 
lying  in  charges.     lb. 

17  The  mother  of  a  bastard  child  is 
entitled  to  its  custody  ;  but  if  it  ap' 
pears  that  the  child  is  abased,  tne 
court  will  interfere  in  behalf  of  the 
child,  and  direct  it  to  be  placed 
elsewhere,  l^ie  People  T«  Landk  2 
Johns.  Sep.  B75, 


BEES.  I 

1  Bees  are  ferm  naturcB^  and  until 
hived  and  reclaimed,  no  property 
can  be  acquired  in  them.  UiUd  x. 
Mason.    7  Jofins.  Rep.  10. 

2  Finding  a  tree  on  the  land  of  an- 
other, containing  a  swarm  of  beesi  I 
and  marking  it  with  the  initials  of 
the  finder's  name,  is  not  reclaiming 
the  bees ;  nor  does  it  vest  in  the 
finder  any  exclusive  property  in  the 
bees ;  nor  can  he  maintain  trespass 
against  a  person  for  cutting  down 
the  tree  and  carrying  away  the  bees. 
Ibid. 


BIGAMY. 

In  prosecutions  for  bigamy^  the  mere 
.  confession  of  the  party  is  not  sBffi- 

cient  evidence  of  the  first  marriage; 
.    but  there  must  be  proof  a  tnarriagf 

in  fact      The  Feople  v.  Humphrey. 

7  Johns.  jBep.  314. 


BILLS  OF  EXCEPTTOXS. 

1  A  bill  of  exceptions  is  in  the  na- 
ture of  a  writ  of  error,  and  cannot  be 
determined  in  the  court  out  of  which, 
the  record  issues.  Davenport  and 
TurrelL    1  Black.  679. 

2  Proceedings  on  a  bill  of  excep- 
tions.    Money  v.  Leech.      8  Bwrr. 

1692,  1742.     1  Black.  595. 

General  warrants  are  illegal  and  Toid* 

lb. 

8  No  bill  of  exceptions  lies  on  som- 
mary  proceedings  about  settlements 
The  King  v.  The  Inhahitanis  of 
Preston  on  the  Hill  in  CkeMre.  2 
8tr.  1040. 

4  A  bill  of  exceptions  will  lie  at  a 

trial  at  bar,  as  well  as  at  the  tdsi 

priuSf  for  the  words  of  the  statate 

are  that  the  justices  shall  sign  it. 

ThruOan  v.  Slatfard.    3  Salk.  159. 

5  When  to  be  tendered.    4  Dallas. 
2m. 


ini  OP  ExcBPTioNa.    bills  61^  exchange,  &c.  i  ^i^ 


i  This  oourt  will  erant  a  mandamwi 
directed  to  tfce  judEes  of  a  «oiirt  of 
eommoD  pfc»,  e^^naiidiBg  them 
to  seal  a  Htt  ^exceptions,  or  to  a- 
mend  it  aeeording  to  the  tmtli  of 
the  esw.  SUces  v.  Ransom,  6 
Johns.  Rep.  ^9. 
V     itefidarly,  sl  hill   of  excq^Hons 

ooeht  to  be  tendered  at  the  trial ; 

ana  the  coart  i«  not  bound  to  seal  it 

at  a  subsequent  term.    lb* 

8  Where  a  bill  of  eiceptioiis  was 
tendered  to  a  court  of  C.  P.  in 
January  term  $  hai)  application  was 
made  in  Jime  term  to  amend  it,  and 
the  court  refused ;  this  court  refus- 
ed a  mandamus,    tb, 

9  A  bill  of  exceptions  does  Aot  draw 
the  whole  matter  into  examinatioii, 
but  only  the  points  to  which  it  is 
taken ;  and  the  party  must  lay  hi^ 
finger  on  the  points  which  arise,  ei-^ 
ther  in  admitting  or  refusing  eyi-* 
dence  6r  matter  of  law,  arising 
from  a  fact  not  denied,  in  which  he 
is  overmled  by  the  court.  Frier 
and  Cooper,  y.  Jackson,;  ex  dem. 
Fan  JBlen,  in  error.     8  Johnii  Sep. 

406. 

to  A  bill  of  exception  is  conclii^ive 
on  a  writ  of  error  ;  the  court  can- 
not presume,  or. suspect,  that  any 
material  part  of  the  evidence  is  o- 
mitted  in  it    8  BoUos.  38. 

ti  When  it  ii  necessary  for  the  judge 
to  acknowledge  his  seal  to  a  bill  of 
exceptions.    8  DaUaSj  419,  in  not. 

13  What  shall  be  considered  as  in- 
cluded in,  or  referred  to,  by  the 
bill  of  exceptions  upon  a  writ  of  er- 
ror.   3  Dallas,  42^,  8.  in  not. 

13  The  court  is  not  bound  to  give  an 
opinion  on  an  abstract  point  of  law, 
unless  it  be  so  stated  as  to  show  its 
eonnexipn  with  the  cause.  Hamil' 
ton  V.  RusaelL    1  Crans:h,  309. 

14  EflTect  of  a  bill  of  exceptions. 
dpp.  xi.    4  Dallas, 

10  A  bill  of  exceptions  may  be  taken 
to  the  opinion  of  the  judge  in  his 
charge  to  the  jury.  Smith  v.  Car- 
rington.    4  Cranck,  63. 

16    The  court  is  bound  to  give  an  o« 
^ion  to  the  jury  upon  a  question 
83 


of  law,  upon  request,  if  it  be  perti'^ 
nent  to  the  issue ;  but  not  if  it  in- 
volve a  question  of  &ct    4  Craneh^ 

n. 

17  A  bill  of  Exceptions  ought  to  stat^ 
that  evidence  was  oflTered  of  the 
facts  upon  which  the  opinion  of  the 
court  was  prayed.  Vask  v.  Smith. 
6  Cranch,  326^ 


BILLS  OP  EXCHANGE,  &  PRO- 
MISSORY NOTES,  &c. 

I.  Jiceeptance  /  what  shall  he,  and 

Acceptor  how  litdfte. 
S.  Actions  on  BiUs,  ^e. 
HI.  Days  of  Grace. 
TV.  Inaarsement  and  Indorser. 
V.  M^otiaMe  ;   what  shall  he  con^ 

siaeredas. 
VL  JVbfui^  ;  what  necessary,  and  hi 

what  eases. 
Vn.  Protests  where  necessary. 
tin.  Fictitious. 
IX.  For^  or  altered. 
X.  Tout,  iUegal,  or  unproductive^ 
XI.  GoldsmUh's  JSTotes. 
JtQ.  Bank  Checks. 
XlII.  (Hher  Points  reloHve  to  hills,  ^c^ 

L  Acceptance  ;  what  duUl  he,  and  Ac^ 
ceptor  how  liable. 

i  Acceptance  of  a  bill  of  exchange 
to  pay  part  of  it,  held  good  for 
Auek  part      Wegerdaffe  v.  Kbene. 

1  Sir.  214.      , 

2  A  good  acceptance  of  a  bill  of  ex-^ 
change  to  pay  when  goods  consign-^ 
ed  to  him  for  ^hich.the  bill  was 
drawn,  was  sold.     Smiih  v.  Ahbotm. 

2  Str.  ±52. 

8  A  parol  acceptance  is  sufficient  iti 
an  action  against  the  acceptor. 
Lumley  v.  Pawner.    2  l^r.  lOO. 

4  A  conditional  acceptance  of  a  bill 
of  exchange  is  good,  and  so  is  a  pa- 
rol acceptance.  Julian  y.Shobrooke: 
2  mis.  9.       . 

0  Pay  to  me  or  my  order  so  much,  is 
a  bill  of  exchange  if  accepted.  jBtrf- 
fer  v.  Crips.    1  Salk.  130. 

6    An  agreement  to  accept  liiay  tt- 


250 


BILLS  OF  EXCHANGE,  &e.  L 


mount  to  an  aeceptanee.  Mason  v 
Hunt,    i  Doug.  296. 

Su&h  agreement  may  be  so  expressed 
as  to  put  an  indorsee  in  a  better  sit- 
uation than  the  drawer.    Ih. 

But  an  agreement  to  accept  on  certain 
conditions  is  discharged  if  the  con- 
ditions are  npt  complied  with.    16. 

As  if  there  be  a  virtual  acceptance  in 
consideration  that  goods  shall  be 
consigned  to  the  acceptor  to  answer 
the  bill,  together  with  a  policy  on 
them,  the  holder,  by  takius  to  the 

foods    and  selling  them  .himself, 
ischarges  the  acceptor.    lb. 

7  Acceptance  after  the  time  of  pay- 
Ibent  elapsed  is  good,  and  amounts 
to  a  promise  to  pay-the  money  gjen- 
erally.  JfUford  v.  IFaltkot  1 
SaUcetdf  13».     1  JL  Rayiiu  574:. 

8  Promise  to  pay  secundum  tenor  bi- 
ke after  the  aay  past,  good,  and  ac- 
tion lies.  Jackson  v.  PigGt.  1 
8alk.  127.  i  L.  Raipn.  364*. 

9  Acceptance  of  bill  upon  two  part- 
ners by  one  binds  both  if  it  concerns 
the  joint  trade.  Pinkney  v.  Hall. 
1  Salk.  126.    1  L.  Rai^n.  170. 

10  It  was  never  necessary  to  aver 
that  the  acceptance  of  a  bill  of  eX' 
change  was  in  writing.  No  objec- 
tion can  be  taken  to  a  bill  of  ex- 

[  change  because  it  imports  to  be  giv- 
en pro  valore  in  the  hands  of  the 
drawee  de  denariis  accommodatis  de 
by  the  drawer.  Ersklne  v.  Murray. 
2'L.  Vflym.  ±5^2.    2  Sir.  817. 

11  If  the  drawee  of  a  bill  of  exchange 
says  he  cannot  accept  it  ^<  tiU  stores 
are  paid  for^^^  it  is  an  undertaking 
lo  aocept  when  the  store  are  paid 
for.  Pierson  v.  l)mdop.  Cowper^ 
071. 

A  mere  engagement  to  the  drawer  is 
no  engagement  to  the  holder  \  but 
if  it  be  accompanied  with  such  cir- 
cumstances as  may  induce  a  third 
person  <to  take  the  bill  by  indorse- 
ment, it  may  amount  to  an  accept- 
ance,   lb. 

For  there  may  be  a  conditional  as  well 
as  an  absolute  acceptance.     lb. 

S2  Though  the  payee  receives  part  of 
the  money  fronx  the  drawer  when 


the  bill  becomes  due,  and  taketf  so 
undertaking  from  him  indorsed  ov 
the  bill,  by  which  the  drawer  pro' 
mises  to  pay  the  remainder  at  a  fu- 
ture time,  that  does  not  discharge 
the  acceptor.  Ellis  v.  Qalindo.  i 
Doug.  250,  n. 

Ndr  although  the  payee  in  such  eaie 
should  suffer  several  years  to  elapse 
before  he  sue  the  acceptor.    lb. 

13  Nothing  but  an  express  declara- 
tion by  the  holder  will  discharge 
the  acceptor.  Dingwall  v.  Dunstar. 
1  Doug.  2*7. 

1*  "  Messrs.  OUly  and  Co.  Pray  pay 
^^  to  Mr.  Richard  Banbury^  one 
^^  month  after  date,  200L  on  account 
^  freight  of  the  Veale  GaUey^  Ed- 
^'  ward  Champion^  and  this  order 
'^  shall  be  your  sufficient  discharge 
^'  for  the  same.  J.  Gibson.^ 

^  Accepted  for  Lissett  and  Gilley  of 
^'  Leghorn,  to  pay  as  remitted  fnun 
"  thence  at  l/soncey '— no  accept- 
ance.    Banbury  y.Lisset.     2  Sir. 

1212. 

(And  see  Bankrupt  IV,  ^111.  3 
Bos.  4*  Ptdl.  173,  Pleading  IJ,  and 
tit.  Stamps.) 

10  Where  a  bill  of  exchange  was 
drawn  upon  .^.residing  in  London, 
by  a  consignor  of  goods  living  a- 
broad,  and  on  its  &ine  presented 
for  acceptance,  w9.  said,  he  conld 
not  then  accept,  because  he  did  not 
know  whether  the  ship  would  ar- 
rive at  Lo?7/2on  or  JSnstol ;  onwhiek 
JB.'the  holder  agreed  to  leave  it  for 
some  time,  reserving  the  liberty  of 
protesting  it  for  non-acceptance,  is 
case  A.  did  not  accept :  on  a  seeood 

.  application  Jl.  said,  the  bill  would 
.  be  paid  even  if  the  ship  were  M; 
this  is  only  a  conditional  accept- 
ance, depending  on  two  events :  uie 
ship's  arriving  at  London,  or  beias; 
lost :  and  B.  having;  the  liberty  k 
refusing  such  conditional  accept- 
ance, precludes  himself  from  recov- 
ering against  Ji.  by  afterwards  no* 
ting  the  bill  for  non-aeccptancc. 
Sproat  V,  MaWiews.     1  Th'm  Bef^ 

182. 

16  Whether  an  acceptance  is  eondi' 
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tivnal  or  absolvte,  is  a  ijuestion  of 
law.    t^lhm  Jtep.  182. 
±7   Seamtiey  tiutt  a  letter  of  aUorney 

fiven  hj  an  exeeater  to  Jl.j  cBabling 
Im  to  InuiBact  the  affairs  of  the 
teftaCorin  the  name  of  the  execu- 
tor us  executor^  and  to  pay,  dis- 
charge, ami  satisfy  all  debtsduefroM 
the  testator,  conveys  sufficient  au- 
tliority  to  Jl,,  to  accept  a  bill  of  ex- 
chansct  in   the  name  of  the  exeeu- 
tor,  jrawn  by  a  creditor  for  the  a- 
mount  of  a  debt  due  from  the  testa- 
tor, so  as  to  make  the  executor  |>er* 
sonally  liable.     Howard  v.  Baillie^ 
2  H.  Black.  616. 
18  But  clearly,  if  the  executor  ad* 
mits  that  such  a  bill  which  has 
been  so  accepted  by  ^,,  with  the 
knowledge  of  the  executor,  is  for  a 
jost  debt,  and  that  it  ought  to  be 
paid,  it  affords  sufficient  evidence  of 
an  authority  given  hy  him  to  d.,  to 
accept  that  particular  hill,  without 
resorting  to  the  letter  of  attorney. 
2  H.  Black,  618. 


(But  see  Gardiner  v.  Baillief  6  Term 
Rep.  691,  tit  ExEcuTOBi.) 

19  Upon  a  request  to  ^.  to  accept  a 
tail, '  and  to  draw  upon  B.  for  the 
same  sum,  the  mere  act  of  drawiug 
upon  B.  does  not  amount  to  an  ae« 
ceptanee.  BrniiUi  v.  Mtssen.  1  2\ 
Rep.  269.    (See  Assumpsit  V.) 

20  "VVhere  a  bui  of  exchange  payable 
40  days  alter  sight  is  refused  ae* 
eeptauee,  and  an  action  is  brought 
in  order  to  charge  the  drawjcr, 
proof  of  the  noting  of  the  bill  for 
nonaeeeptance  is  not  sufficient,  with 
out  proving  tliat  it  was  abo  protest- 
ed for  non-acceptance,  though 
there  be  a  subsequent  protest  Jbr 
non-paymeut.    2  '^m  Ben.  713. 

21  The  acceptance  of  the  drawee  is 
prima  facie  evidence  of  his  having 
effects  ef  the  drawer  in  his  hands. 
8  Term  Rep.  183. 

22  In  an  action  against  the  acceptor 
of  aS>ilV  of  exchange,  it  is  necessary 
to  prove  the  hand-writing  of  the 
first  indorser,  notwithstanding  such 
i  dorsement  was  on  the  bill  at  the 

nme   it  was   accepted.      Stniih  v 
Chest&r.    1  Term  Sep.  tu. 


23  An  acceptor  is  only  precluded 
from  disputing  the  hand-writing  of 
the  drawer :  for  which  reason  the 
acceptor  is  liable  though  the  bill  be 
forged.  1  Term  Ben.  654?.  See  Div. 
IV,  V. 

2^  Ji.,  in  consideration  of  having 
commissioned  B.  to  receive  certain 
African  bills  payable  to  him,  drew 
a  bill  upon  B.  for  the  amount  paya- 
Ue  to  his  own  order :  B.  aeknowl- 
ed  by  letter  the  receipt  of  the  list 
of  the  Jifrican  bills,  and  that.^. 
bad  drawn  for  the  amount,  and  as- 
sured him  that  it  would  meet  with 
xlue  honour  from  him.  This  is  an 
acceptance  of  the  bill  by  B. :  and 
the  purport  of  such  letter  having 
been  communieated  hy  A.  to  third 
persons,  who,  on  the  credit  of  it, 
advanced  money  on  the  bill  to  A, 
who  indorsed  it  to  them  $  held,  that 
B.  was  liable  as  acceptor  in  an  ac- 
tion by  such  indorsees,  although  al- 
ter the  indorsement,  in  consequenco 
of  the  •African  bills  having  been  at- 
tached in  l^.'s  hands,  who  was  ig«- 
norant  of  his  letter  having  been 
shewn,  ^.  wrote  to  B.,  advising 
him  not  to  accept  the  bill  when  ten- 
dered to  him ;  which,  as  between 
A.  and  B.,  would  have  been  jbl  dis- 
charge of  B.h  acceptance  if  the 
bill  had  still  remained  in  J.'s  hands. 
Clarke  v.  Cock.    4  East,  57. 

ft5  A  letter  from  the  drawees  of  a  bill 
in  England  to  the  drawer  in  Jimer' 
ica,  stating  that  ^^  their  prospect  of 
security  being  so  much  improved 
they  shall  accept,  or  certainly  pay  the 
bill,''  is  an  acceptance  in  law ;  al- 
though the  drawees  had  before  re- 
fused to  accept  the  bill  when  pre- 
sented for  acceptance  by  the  holder, 
who  resided  in  England,  and  again 
after  the  writing  such  letter  re- 
fused payment  of  it  when  present- 
ed for  pay^nent  ^  and  although  such 
letter  written  before  were  not  re- 
ceived by  the  clrawer  in  America 
till  after  the  bill  became  due.  Wyn* 
ne  V.  Raikes.    5  East,  5i*. 

26  A  mere  promise  by  a  debtor  to  his 
creditor,  that  if  he  would  draw  a 
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Iiill  npon  him  at  a  certain  date  for 
the  amount  ofhis  demand,  he  should 
then  have  th^  money  and  would  pay 
it,  does  not  amount  in  law  to  an  ae« 
ceptance  of  the  bill  when  drawn  i 
and  an  indorsee  for  a  valuable  consid- 
eration, between  whom  and  the 
drawee  no  communieation  passed 
at  the  time  of  his  taking  the  bill, 
can  neither  recover  upon  the  count 
OS  for  an  acceptance,  nor  on  the 
^neral  counts  as  for  money  had 
and  received,  &c.  Jbhnson  y.  Cb/- 
Collins.    iEadj9S. 

27  Whether  an  acceptance  of  a  bill 
once  made  by  the  drawee  may  or 
may  not  be  cancelled  or  recalled  by 
him  before  the  bUl  be  delivered 
hack  to  the  holder,  at  all  events,  if 
the  acceptance  be  so  cancelled,  a^d 
the  holder  cause  the  bill  to  be  noted 
for  non-acceptance,  he  cannot  af- 
terwards sue  upon  it  as  an  accept*; 
ance.  Bentinck  v.  Jhtvien.  6  Eastl 
199.      

$8  A  bill  of  exchange  payable  to  the 
order  of  'A.y  is  payable  to  A.  with- 
out alledging  any  order  made }  and 
it  is  sufficie^t  to  declare  that  ti.  de^ 
livered  the  bill  to  the  defendant, 
which  he  accepted^  and  by  rtfason  of 
the  promises  and  according  to  the 
custom  of  merchants  became  liable 
to  pay  the  contents  to  •tf.,  without 
alledging  a  reddivery' oiUxt  bill  by 
ihe  defendant :  for  if  a  redelivery,  or 
something  tantamount,  to  shew  the 
assent  of  th^  drawee  to  cl^arge  him- 
delf,  be  neccfssary  to  an  acceptance, 
the  demurrer,  by  admitting  the  ac- 
ceptance, impliedly  admits  the  re- 
delivery, &c.  Smith  v.  M^Clure. 
5Easi,47B.'  '       ,        '         ' 

$9  •^.  and  B,  bavins  an  open  account, 
an  adjustment  tuces  place  between 
w9.  and  an  agent  of  j9.  duly  author- 
ised, and  the  balance  found  due  is 
paid  over  to  the  agent.  J),  express- 
en  dissatisfaction  at  the  mode  of 
the  settlement:  whereupon  J?,  writes 
to  B, :  ^^  Beperuse  the  accounts^ 
^'  make  out  a  statement  according  to 
^^  your  own  wishes^  and  draw  on  me 
"  for  file  balance,  tchich  shall  be 
V  vunctually  honotared,^^ 


Two  years  afterwards,  jB.  beii^  pras- 
ed  by  a  creditor,  draws  a  bfll  no 
A.  in  &your  of  the  creditor.  It 
lyas  held  that  A.  was  not  bound  to 
accept  or  pay  the  bill  so  drawn. 
Wilson  V.  Clements,    s  Mass.  77. 

n.  Actions  on  BiUs,  ^e. 

1  Action  against  the  acceptor  where 
brought  for  part  of  the  money,  not 
good,    n/humymms.    3  8dk.  TO. 

2  No  time  prescribed  by  law  for  ihe 
receipt  of  bills  of  exchange.  Hatih" 
ey  V.  IVo^mon*    i  Black.  1. 

3  The  defendant  may  set  up  an  ille- 

fal  consideration  to  avoid  a  note  of 
and.  Ouichardv.  Xoberts.  i  Black. 
445. 

4  If  more  than  one  action  there  can 
be  but  one  recovery  on  a  bill,  wai 
the  costs  of  the  other  actions. 
Windham  y.  Wiihen.  Windham  r. 
TniU.    iStr.  515. 

5  If  a  bill  of  exchan^  is  not  accept- 
ed, an  action  will  immediately  lie 
against  the  drawer  before  the  time 
when  it  is  made  payable.  AiUfori 
y.  JIdayor.    1  Doug.  65. 

6  The  plaintiff  declared  09  a  enston) 
for  the  bearer  to  bring  an  action  \ 
if  the  defendant  demurs,  and  dot^ 
pot  traverse  the  custom,  judgment 
shall  be  against  him.  ibajges^. 
Steward.    3  Salk.  68. 

7  Where  a  bill  i$  drawn  payable  to 
{Fl  R.  or  order,  and  he  indorses  i^ 
to  B.  who  indorses  it  to  C,  and  ho 
indorses  it  to  D.,  the  last  indorsee 
may  bring  an  action  against  any  of 
the  indorsers,  because'  every  in- 
dorsement is  a  new  bill,  and  implies 
a  warranty  by  the  ind9rser  that  the 
raonev  shall  W  paid.  Williams  v. 
jfiledU    3  Sal£  63. 

8  An  allegation  that  a  man  made  a 
note  in  writing  for  Himself  and 
partner  subscribed  with  his  own 
hand,  and  thereby  promised  for 
himself  and  partner,  &e.  implies 
that  he  signed  it  ibr  bis  partner,  as 
well  as  for  himself.  Smith  v.  Jot' 
ves  and  Bailey.     2  X.  Baymofidy 

1485. 
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t  A  general  iBdorsement  to  indorsee 
only  good  to  rapport  declaration  to 
him  or  order.  Achtson  v.  FauxAain, 
1  8ir.  58ir. 
10  ,Upoo  a  promise  by  tJie  person 
who  ^to  eash  for  a  note  to  pay  it  if 
the  naker  shall  not,  a  special  ac- 
tioB  mur  be  maintained ;  not  an 
action  lor  money  lent  or  laid  out. 

AH  pledges  are  redeemable.      Hhe 
Qoternaur  and  Companif  of  the  Bank 

of  England  v.  Okver.    2  L.  Ba^^ 

753. 
^i   In  an  action  against  the  indorser, 

mnst  prove  demand  on  drawer.  £^- 

derbottom  v.  Smith.     1  8tr.  649, 

8ed  qr.  8[  vide  ±067. 
±2  Usance  the  time  mast  be  averred^ 

Buckley   v.    Catnbell.     1  Salkeld, 

131. 
^3  A  person  indorsing  a  bill  in  blank, 

and  sending  it  to  a  friend  to  get  ac' 

cepted,  is  not  pifecluded  from  brii^ 

ios  an  a^ion  in  hi»  own  name. 

blark  y.  Pigot.    1  SaBc.  126. 

14  A  bill  of  exchange  with  a  blank 
indorsement  being  stolen  and  nego- 
tiated, an  innoeent  indorse  for  a 
Talaable  consideration  shall  reeov* 
er  it  acaiost  the  drawer.  Peacock 
T.  Bhoaes.    2  Douglasj  633. 

8o  the  innocent  hol£r  of  a  bill  of  ex- 
change for  which  he  has  given  val- 
uable consideration,  shall  recover 
ligainst  the  aceeptor  who  accepted 
it  not  knowing  of  the  forgery.  lb. 

15  The  bearer  of  a  note  payable  to 
a  particolar  person  or  bearer  can-^ 
not  maintain  ^  action  thereon  in 
ins  oivn  name  against  the  maker. 
M^cholsan  v.  Sedgwick.  1  L.  Bay* 
mond,  180.    3  Salk.  67. 

16  An  indorsement  writteoiona  blank 
'  note  or  check  in  the  form  of  a  bill 

of  exchange  or  promissory  note,  will 
bind  the  indoner  for  anv  sum  or 
time  of  payment  which  the  person 
to  whom  he  intmsts  the  note  so  in- 
dorsed shall  insert  in  it.  Riissel  v. 
Langstqffe.  2  DouglaSj  514. 
And  the  holder  may  declare  against 
snch  indorser  as  indorser  of  a  bill 
of  exchange  or  promissory  note. 
Ibi4* 


Reasonable  notice  shall  be  left  to  the 
determination  of  the  jury. 

17  Action  cannot  be  bron^t  against 
the  drawer  of  a  bill  of  exchange 
till  notice  of  refusal,  insolvency,  or 
absconding  of  the  ^rawee.  Doffith 
V.  Weatherby.    2  Black.  74ft. 

18  In  an  action  against  an  indorser,  if 
the  declaration  do  not  alledge  a  de- 
mand on  the  aceeptor,  and  refusal 
by  him  on  the  day  when  the  bill  be-r 
came  payable,  it  is  error,  and  not 
cured  by  verdict  BxMxm  v.  Sspt- 
nail.    2lhug.679. 

Bo  if  the  declaration  do  not  allege  no- 
tice to  the  defendant  of  such  de- 
inand  and  refusfd  by  the  acceptor. 
Ibid. 

19  An  allegation  that  two  persons /f?- 
cit  quondam  nokrni  in  script,  and 
manu  sua  propria  &gnavit  per  quam^ 
both  of  them  promised,  &c.  does  not 
import  that  either  of  them  made 
the  note.  An  allegation  that  two 
persons  made  a  note,  and  thereby 
jointly  or  severally  promise  to  pay, 
&c.  does  not  import  that  either  or 
them  promised  severally.  J^Teale  v. 
Ovington.  2  JL  Baynu  1544.  2 
Str.  Bio. 

20  In  an  action  by  the  drawee  of  a^ 
promissory  note  against  the  accep- 
tor, where  there  are  no  effects  of 
the  drawer,  the  bare  signature  shal^ 
pot  bind  him,  for  the  plaintiff  ipnst 
always  recover  upon  the  justice  of- 
his  case.  Cold  v.  Bigold.  Lafft^ 
536. 

21^  Apromissoiynoteisbindingthongb 
it  is  not  given  for  value  received. 
In  an  action  in  an  inferior  court  by 
the  payee  of  a  note  against  the  ma-^. 
ker,  though  the  decCirataon  states 
that  the  note  was  made  for  value 
received  within  the  jurisdiction  of 
the  inferior  court  An  action  in  an 
inferior  court  upon  an  account  stat- 
ed, need  not  state  that  the  sums  in 
arrear,  concerning  which  the  par- 
ties accounted,  were  in  arrear  with- 
in the  jurisdiction  of  the  inferior  ^ 
court.  Emery  v.  BarUett.  2  L. 
Baymondf  1555. 

^  The  discounter  of  a  bill  payable 
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eaimot  if  pa}iDent  is  refused  main- 
tain an  action  for  the  money  he  ad- 
vanced against  the  person  to  whom 
lie  advanced  it,  unless  »aeh  person 
indorsed  the  bill,  li*  such  person 
did  indorse  it  he  mav.  The  Gover- 
nour  and  Cmnpany  of  the  Bank  of 
^  EngUmd  v.  JSl'ewman,    l  £.  Bay^ 

Viom^  44;2, 

2a  In  an  action  against  the  iiidorser 
of  a  note  or  bill^  the  plaintiff  must 
prove  a  demand,  or  an  endeavor  to 
make  a  demand  upon  the  maker  of 
the  one  or  the  drawer  of  the  other, 
widun  a  proper  time  after  the  note 
•r  bill  became  payable.  An  in- 
ilorsement  in  blank  made  on  getting 
M.  bill  discounted,  will  make  the  in- 
dbrser  liable  to  «n  action  on  the  bill. 
A  person  to  whom  a  hill  is  deliver- 
ed with  a  blank  indorsement  may 
write  over  the  indorsement  that 
lie  will.  Lambert  v.  Oakesj  at  Chdld- 
hall,  1 X.  Rannu  443.  ^tu  as  to 
authority  4>f  this  case.    2  Uurr,  669. 

2^  Action  lies  for  the  drawer  against 
the  drawee  after  acceptance  on  a 
bill  of  gxchanee.  Simmonds  v.  Per- 
minter.    1  MnU,  iS5, 

S3  Ji.  draws  on  B.  who  pays  the  note 
to  C ;  after  this  he  (&)  takes  it 
up,  and  pays  C  the  value ;  after- 
wards he  pays  it  a  second  time  to 
€.  and  fails.  C.  brinss  an  action 
against  ^.  in  which  the  jury  find 
fiir  the  defendant,  because  the  note 
was  once  taken  up  and  paid ;  but 
the  court  granted  a  new  tnal.  Ch' 
tnez  8erra  v.  Berkley*     1  VFtls.  46. 

^  If  indorser  pays  part  of  a  note,  de- 
mand on  the  dntwer  is  unnecessary. 
Vau^um  V.  FuUer.    2  8tr.  12M. 

Sff  The  acceptor  cannot  set  up  a  for- 
gery «f  the  bill.  Jenys  v.  Fowler 
and  another.  2  Str.  949. 
Where  a  man  has  owned  his  hand 
to  an  indorsement,  he  shall  not  set 
np  a  defence  of  forgery  by  simili- 
tude.    Cooper  T.  Le  Blanc*    2  8tr. 

1051. 

I  The  innocent  indorsee  of  a  gaming 
Bote  can  maintain  no  action  against 
the  drawer  $  but  he  may  sue  the  in- 
dorsor  upon  his  indorsement.  JBotr- 
iftr  v.  Barivfion.    2  Sir.  ±i5d. 


80  Where  part  of  a  note  is  reeetvcdl 
of  the  drawer,  the  indorser  is  notim 
be  resorted  to  for  the  rest  KkUerk 
V.  Bobinson,    2  Str*  749. 

81  Debt  lies  not  upon  a  promissory 
note.     Wel^  v.  Craig.    28tr.  680. 

82  Indorsement  of  note  struck  out  at 
nid  prius.  Theed  v.  LovelL  2 
8tr.  1108< 

88  There  must  be  a  demand  on  ibm 
'  drawer  of  a  promissory  note  before 
indorser  can  be  chaiged.    CoUins 
V.  Bidler.    2  Str.  1087. 

84  A  promissory  note  considered  as  an 
escrowj  and  judgment  for  defendant. 
Jeffries  V.  .AuduL    1  Str,  674. 

85  An  action  lies  against  a  servant 
upon  a  bill  drawn  on  him  and  ae« 
«epCed  generally,  thongh  .the  order 
is  to  place  it  to  the  account  of  the 
master.  Thomas  and  another  r. 
Bishop,    2  Str.  955, 

86  A  man  cannot  be  sued  here  on  his 
acceptance  of  a  bill  of  exchange  a* 
broad  after  he  has  been  discharged 
by  the  laws  of  that  country.  Bur* 
rows  y,  Jeinwe,  in  Chancery.  2 
Str.  733. 

87  In  an  action  against  indorser  need 
not  shew  a  demand  on  drawer. 
Lawrence  v.  Jacob,    l  Str.  016. 

88  In  an  action  against  the  aeeepter 
of  bills  need  not  prove  the  hand  of 
drawer ;  an  undertaking  to  pay,  if 

.  another  does  not,  amounts  to  an  ac- 
ceptance. Wilkinson  v.  Lutwidge. 
1  Str.  648. 

89  In  an  action  by  the  indorsee  against 
the  drawer,  though  the  indorser  has 
paid  part  of  the  monev  to  the  indor- 
see, he  may  recover  tne  whole  sum 
in  the  bill  against  the  drawer, 
Johnson  v.  Kennion.    2  Wils,  M2, 

40  Indorsee  of  part  of  the  sum  in  a 
bill  of  exchange  cannot  bring  acr 
tion  without  shewing  tlie  other  part 
to  be  satisfied.  Where  iff.  by  kb 
contract  subjects  himself  to  one  ac- 
tion only,  it  cannot  be  divided  so  as 
to  subject  him  to  two.  Hawkins  v. 
Cardee.  1  Salk.  60.  1  JL  Say* 
fnondy  860. 

41  To  charge  indorser  of  a  bill  of  ex- 
change, in  an  action  by  the  indorsee  , 
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M  seed  to  prore  drawer's  hand; 
but  a  demana  aod  refusal  of  draw- 
er or  acceptor  in  convenient  time. 
Lambert  r.  Pack,  i  8alk.  12r. 
43  Forged  bill  of  exchange  accepted 
and  paid  by  drawee,  he  cannot  re- 
eorer  the  money  back  firom  the  in- 
dorsee, to  whom  the  drawee  paid  it. 
Price  T.  JVM.  8  Burr.  1354.  1 
Black.  300. 

43  In  actions  upon  inland  bills  of  ex- 
change brou^t  hj  indorsee  against 
indorser,  plaintiff  must  prove  a  de- 
mand from,  or  dne  diligence  used 
to  get  the  money  from  the  acceptor, 
but  needs  not  prove  any  demand 
from,  or  enquiry  after  the  first 
drawer.  Heylyn  and  others  v.  M- 
mnson.    2  Burr.  600. 

44  Hy  indorsed  two  notes  in  satisfac- 
tion of  a  debt,  and  before  the  re- 
ceipt the  drawer  broke.  Quere. 
Whether  the  indorser  eonld  be 
charged*.    HiU  v.  Lewis.     1  8aUc. 

132. 

43  In  declaration  on  a  first  bill,  want 
of  averment  that  flie  second  and 
third  were  not  paid  aided  after 
verdict.  Easi  v.  jEffington.  iSaUc. 
±30.     2  L  Rayiiu  810. 

46  Declaration  against  drawer  is  g^od 
without  laying  an  express  promise. 
Starkey  v.  Cheemnan.  1  Salk.  ±28. 
1  L.  Raynu  038. 

4?^  •^.  sivcs  to  B.  a  bill  of  exchange 
on  C.  in  payment  of  a  former  debt. 
Not  allowed  as  evidence  on  turn-as- 
sumpsit  unless  paid.  Clark  v.  Mm- 
dal.     ±  Salk.  124. 

48  A  banker's  no^es  paid  after  dinner 
and  sent  in  next  morning  by  nine, 
when  he  had  stopped,  no  laches  in 
plaintifl^  Fletcbei'  v.  Sandys.  2 
Sir.  134a. 

49  The  executor  or  administrator  of 
the  payee  of  a  promissory  note  may 
assign  it  over  to  a  third  person,  who 
may  sue  on  it  in  his  own  name. 
Stone  V.  Rawlinson.     WUUsy  559. 

4S0  A  promissory  note  payable  to  j9. 
or  order,  after  the  death  of  B.  is  as- 
signable under  the  stat.  3  and  4  Jhm 
c.  9. ;  and,  consequently,  the  indor- 
see may  maintain  an  action  opou  it 


against  the    maker.      Cotefuan  v.. 
Cooke.     WUles,  303. 

But  when  the  fund  out  of  which  pay^ 
meat  is  to  be  made  is  uncertain,  or  it 
is  uncertain  whether  or  not  the  time 
fixed  for  payment  will  come;  in 
either  of  those  cases  the  promissory 
note  is  not  within  the  statute.  lb* 
See  Instancesj  n.  b.  Ibid.  399. 

Three  days  grace  are  allowed  on  pro* 
missory  notes  as  well  as  on  bills  of 
exchange.    Ibid.  n.  a.  390. 

(And  see  Assumpsit  L  VL  Baii»  L 
Baron  and  Feme  II.  Inquiiit, 
Writ  of.  2  Bos.  Sc  Full.  120,  tit- 
Pleading  YII.     Wi-^ness  L) 

5±  Debt  lies  by  the  paye^  against  Che 
mn^er  of  a  promissory  bote  express- 
ed to  be  fmr  value  recHved.  Bishop 
V.  Young.    2  Bos.  ^  PtdL  78. 

52  Sed.  qu.  Whether  it  would,  if  any 
of  these  three  circumstances  wero 
varied  ?    2  Bos.  Sf  PuU.  84. 

08  An  action  of  debt  will  not  lie  on  a 
promissory  note  payable  by  instal* 
ments,  till  the  last  day  of  payment 
be  past  Rudder  v.  Price.  ±  JL 
Black.  54,7. 

54t  A.  having  declared  against  B.  on  a 
promissory  note  made  by  C  to  «^., 
by  him  indorsed  to  B.y  and  by  him 
again  indorsed  to  A.^  judgment  waft 
arrested  alter  verdict,  on  Uie  ground 
of  circuity  of  action.  BiAop  t« 
Hauward.    4i  Term  Hep.  470. 

00  The  defendant  gave  a  promissory 
note  to  the  plaintiff  in  consideration 
of  the  plaintiff's  marrying  his  daugh- 
ter, which  marriage  was  had  in  fact^ 
and  believed  to  be  vaKd,  and  intend- 
ed to  be  so  by  all  parties,  and  after 
the  wife's  death  the  defendant  was 
sued  on  the  note ;  the  jury  presum- 
ing a  subsequent  legal  marriage^ 
gave  a  verdict  for  the  plaintiff, 
which  this  court  refused  to  set  a- 
side.  fFiUcinson  V.  Payne.  4i2hrm, 
Rep.  468.  r 

00  A  marriage  in  fact  was  sufficient 
to  entitle  the  plaintiff  to  recover. 
PerBuller^].:  and  a  marriage  may 
be  presumed. "  4  Term  Rep.  469, 470. 
And  Standen  r.  St^ndeuj  there  cit- 
ed. 
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Vf  If  separate  actions  be  brought  a* 
gainst  the  acceptor  and  indorsers  of 
a  bill,  the  court  will  stay  the  pro- 
ceedings against  any  of  the  indor- 
sers on  payment  of  the  bill  and  costs 
of  that  action,  but  not  against  the 
acceptor  without  payment  of  costs 
in  au  the  actions.  Slnith  v.  Wood- 
cock.   4  Tsrm  Bep.  691. 

tfS  The  indorsee  ofa  bill  of  exchange, 
having  receired  part  of  the  contents 
from  the  drawer,  cannot  recover 
more  than  the  residue  from  the  ac- 
ceptor. Bacon  ▼.  Searles.  l  A 
Black.  68. 

59  Where  the  drawer  pays  the  whole, 
the  acceptor  is  entirely  dischareed, 
and  the  bill  is  no  loneer  nesotiable. 
Beck  y.  Robley.    1  a.  Black.  89,  n. 

60  The  holder  of  a  bill  sued  the  ac- 
ceptor, and  charged  him  in  execu- 
tion; the  latter  having  obtained 
his  dischai^  under  the  Liord's  act, 
the  holder  then  sued  the  drawer, 
who,  after  paying  the  bill,  sued  the 
acceptor,  and  charged  him  in  exe- 
cution, which  was  held  to  be  regu- 
lar; the  defendant's  having  been 
charged  n  execution  at  the  suit  of 
the  holder  not  being  a  satisfaction 
as  between  the  drawer  and  accep- 
tor. Macdonald  v.  Bovington.  4 
Term  Bep.  820. 

61  If  the  holder,  after  protest  for  non- 
payment, and  notice  to  the  drawer, 
(or  after  protest  only,  if  the  drawer 
be  not  entitled  to  notice,)  forbear  to 
sue  the  acceptor  the  drawer  is  not 
thereby  discharged.  Seeus  before 
protest,  or  if  the  holder  take  secu- 
rity from  the  acceptor  after  protest. 
IValwiti  Sr  al,  v.  St.  ^umtin.  1 
Bos.  «§•  Pull.  652. 

62  If  the  holder  receive  part  payment 
of  the  indorser,  he  may  still  recover 
the  residue  against  the  drawer,  if 
not  the  whole.    1  Bos.  4'  PuU.  052. 

63  If  the  holder  civc  time  to  the  ac- 
ceptor of  a  bill  of  exchange,  or 
drawer  of  a  promissory  note,  after 
it  has  been  dishonoured,  tlie  iudor- 
ser  is  discharged.  Tindat  Sf  al.  v. 
Broivn.     1  Term  Rep.  167. 

( Afiirmed  in  Cant.  Scac.  2  Term  Bep. 

186.) 


64  So  if  he  take  a  new  secnrity  trtA 
him  for  the  amount,  with  the  exeep* 
tion  of  a  nominal  sum  only.  £n- 
gUsh  V.  Darky.    2  Bos.  &  FvJL  61. 

60  But  if  the  holder  of  a  bill  of  ex- 
change, of  which  payment  has  been 
refused,  inform  the  drawer  of  hii 
intention  to  take  security  from  the 
acceptor,  and  the  drawer  answer, 
that  ne  may  do  as  he  likes,  for  that 
he  (the  drawer)  is  discharged  for 
want  of  notice,  and  it  appear  that 
due  notice  has  been  given;  the 
holder  may  sue  the  drawer,  notwith- 
standing that  he  has  taken  security 
from  the  acceptor ;  for  the  drawer 
under  such  circumstances  must  he 
considered  as  having  assented  to  the 
security  being  taken.  Clark  v.  1^- 
lin.    8  Bos.  ^  FuU.  368. 

66  Where  a  promisory  note,  aft^er  it 
was  due  and  had  been  noted  for 
non-payment,  was  indorsed  to  the 
plaintiff,  who  sued  the  maker  upon 
it,  the  latter  was  allowed  to  go  into 
evidence  to  shew  that  the  note  was 
paid  as  between  him  and  the  origi- 
nal payee,  from  whom  the  plaintiff 
received  it  Broum  v.  Dams.  ^ 
Term  Bep.  80. 

67  The  same  rule  holds  in  all  casetf 
where  the  note  is  indorsed  to  one 
after  it  is  due.  Ibid.  And  TbyZor 
V.  Mathews.    8  Term  Bep.  88,  n. 

68  One  who  had  committed  a  secret 
act  of  bankruptcy  procures  the  de- 
fendant to  lena  him  his  acceptance, 
and  as  a  security  pledges  the  lease 
of  his  house;  and  having  drawn 
the  bill  payable  to  his  own  order, 
endorses  it  to  the  plaintiff  for  a  val- 
uable consideration,  without  notice 
of  his  bankruptcy :  held  that,  in  an 
action  by  the  plaintiff,  as  indorsee, 
against  the  acceptor,  the  latter 
could  not  defend  himself  on  the 
ground  of  the  drawer's  bankroptry 
at  the  time  of  such  indorsement,  or 
because  the  assignees  had  with- 
drawn from  him  the  lease  deposit- 
ed as  a  security.  ,^rden  v.  JFatkins. 
3  East^  Bi7. 

69  ^.  deposited  a  sum  of  money  at  the 
banking  house  of  B.  in  Faris,  for 
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WViicli  B.  gave  him  his  note  ^  pay*  paid.     Warrington  v.  piirborl,    gi 

aUe  in  Paris  or  at  the  choice  of  the  £ast^  2^2. 

hearer  at  the  doion  Bank  in  Dover,  72  The  iudorser  of  a  hill  of  exchange 
or  at  mj  asual  residence  in  London  drawn  in  a  foreign  country,  and  in- 
accdrdiiig:  to  the  course  of  exchange  dorsed  hy  one,  who  has  his  reai^ 
upon  Fms  /'  after  this  notice  was  dence  there;  is  answerahle  only  ac« 
giyeo,  the  direct  course  of  exchange  cording  to  the  laws  of  that  country* 
between  London  and  Faris  ceased  Powers  v,  Lynchi    d  Mass,  77. 
a/together,  having  been,  preyious  73  An  indorsee,  fdr  a  valuable  con- 
to  its  total  cessation,  extremely  low  ;  sideration  of  a  note  not  negotiable^ 
the  note  was  at  a  subsequent  peri-  may  write  over  the  name  of  the  in- 
od  presented  for  acceptance  and  dprser  a  promise  to  pay  the  contents 
payment  at  the  residence  of  B.  in  of  note  to  the  indorsee,  who  may 
London,  at  which  time  there  was  a  maintain  an  action,  upon  such  pro-^ 
oireuitous  course  of  exchange  upon  mise  against  the  iudorser.    Jossdym 
Paris  by  way  of  ffmnburgh:  held,  Y.dmes..   8  Mass,  274^  . 
that  d9.  was  entitled  to  recover  upon  74  If  a  bill  of  exchange  is  protested[ 
the  note  according  to  such  circui-  for  non-acceptance,  an  action  pre-^ 
tous  course  of  exchange  upon  Paris  sently  lies  for  the  holder  againsfc 
at  the  time  when  the  note  was  pre-  the  drawer  and  indorsers  although 
seated.    Pollard  v,  fferries,    Soos,  the  time  of  payment  is  not  come* 
Sf  PuU,  339.    (See  2  H.  Black.  878.  Watson  et  al  y.  Loring  et  aL    ^ 
post,  IX.)  Mass.  557. 

ro  An  action  lies  by  the  indorsee  a-  73  In  an  action  by  an  indorsee,  against 

gainst  the  iudorser  upon  a  bill  of  an  indorser  of  a  promissory  note^ 

exchange  immediately  on  the  non-  the  plaintiff  is  not  held  to  prove  & 

acceptance  by  the  drawee,  though  demand  on  the  promiser,  if  it  ap- 

the   time  for  which .  the  bill  was  pears  that  he  haa  absconded  before 

drawn  be  not  elapsed.    BaUingaUs  the  note  was  payable.    Putnam  et 

V.  Qloster.    3  East,  481.  aL.x,  Stdlivan  et  al.    4  Mass.  44. 

71  The  vendee  of  goods  having  ac-  7tf  If  an  indorsee  of  a  promissory  note 
cepted  a  Viil  of  exchange  for  the  receive  it  under  circumstanee8,which 
pnee  of  them,  and  becoming  bank-  might  reasonably  create  suspicious 
rupt  before  the  bQl  became  due,  a  that  it  was  not  good ;  as  if  he  re- 
guarantee  who  paid  the  vendor  af-  ceive  it  after  payment  has  been  re- 
ter  the  bankruptcy  of  the  vendee  fused,  or.  sometiirie  after  it  is  paya-* 
may  reeover  back  the  pioney  frdm  ble,  or  if  the  iudorser  is  not  to  be 
the  latter,  without  proving  that  a-  liable  on  his  indorsement ;  the  in- 
ny  demand  was  made  upon  him  as  dorsee  takes  it  subject  to  any  legal 
acceptor  of  the  bill,  before  such  pay-  defence,  which  mieht  be  made  a* 
ment  by  the  guarantee ;  this  not  be-  against  a  recovery  by  the  promisee, 
ing  an  action  tipon  the  bill  itself ;  Ayery.Hutcfdnsdal,    4tMass.B70, 
and  the  notorious  insolvency  of  the  77  Where  one  gave  a  neg^otiable  note 
vendee  acceptor  being  at  least  a  as  guardian  to  an  insane  person,  it 
prima  faeie  warrant  to  the  goaran-  was  held  that  he  was  liable  person- 
tee  to  dispense  with  the  mucing  of  ally,  after  his  letters  of  guardian- 
naeh  demand  by  the  vendor  who  ship  were  revoked.     Thatcher  et  aL 
held  the   bill ;  however  it   might  Y.^Dinsmore,    5  Mass.  299. 
still  be  competent  for  the  vendee  to  78  A  negotiable  note,  given  in  con- 
defend  himself  against  this  action  sideration  of  a  simple  contract  debt 
hy  the  guarantee  by  shewing  that  due,  is  a  discharge  of  the  simplio 
if  a    demand    for    payment    had  contract.    Ibid. 
been  made  upon  him  by  the  hold-  79  In  an  action  by  the  indorsee  a- 
i^,   the    bill    would    have    been  gainst  the  maker  of  a  promissory 
aa 
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note,  if  the  defendant  get  up  pay- 
ment to  the  promisee  in  his  oefenee, 
he  must  prove  the  payment  to  have 
been  made  before  the  indorsement, 
or  his  defence  will  fail  him.  Web" 
ster  V.  Lee,    S  Mass,  334. 

do  A  regular  disclutrge  of  the  promi^ 
flor  in  a  neeotiable  note,  pursuant 
to  the  insolvent  laws  of  another 
state,  where  the  contract  was  made, 
«nd  of  which  the  parties  were  then 
inhabitants  and  citizens  is  a  good  bar 
to  an  action'  brought  here,  by  a  cit<* 
izen  of  this  state,  to  whom  the  note 
was  indorsed  after  such  discharge 
was  duly  obtained.  Baxter  r* 
Wheaton.    5  J\Iass.  500. 

81  Such  discharge  is  uot  void,  thouglr 
the  insolvent  £btor  aids  in,  assents 
to,  and  solicits  the  nomination  of 
ftiendly  creditors  as  commissioners, 
unless  fraud  be  shewn.    Ibid. 

t2  A  bill  of  exchange  was  indorsed 
thus,  "  'pay  T.  W,  or  order  for  oitr 
use  value  received  in  account?^  The 
payee  had  g»ven  an  obligation  to 
the  drawer,  to  pay  the  amount  of 
the  bill,  when  that  should  appear 
to  have  been  paid ;  and  in  case  of 
its  being  dishonored,  it  was  to  be" 
exchanged  for  the  obligation,  the 
drawer  paying  the  expences  of  pro- 

*  test,  &c.  in  an  action  upon  the  bill 
by  the  indorsee  against  the  drawer, 
it  was  held  that  this  evidence  was 
properly  s^ven  to  the  jury,  and  that 
the  defendant  was  not  liable,  ffil-' 
9on  V.  Holmes.    B  Mass,  543. 

(8  The  plaintiff  declared  that  Ji.  B. 
gave  him  his  note  for  value  receiv'^ 
ed,  and  that  the  defendant  on  the 
same  day  by  his  wrriting  on  the  back 
of  that  note,  for  value  received  pro-* 
mised  the  plaintiff  to  pay  him  the 
contents  or  the  same  note,  accord- 
ing to  the  tenor  thereof:  on  demur- 
rer to  this  declaration,  it  was  held 
sufficient,  and  the  plaintiff  had  judg- 
ment. Carver  v.  Warrm.  B  Mass. 
545. 

64  Where  one  i^ives  a  promissory  note 
as  guardian,  he  is  liable  personally 
for  the  payment  of  it.  Foster  v. 
Fvllev*    6  'Mcss^  58. 


85  A  discharge  ef  the  aeeeptof ,  Ajr 
the  payee  of  a  hill  of  excl^ige,  is 
not  a  discharge  of  the  drawer,  where 
the  acceptor  has  no  funds  of  the 
drawer  in  his  hands.  Sargmi  t. 
JippleUnu    6  Mass,  85. 

86  When  a  negotiable  note  is  given 
for  a  subsisting  debt  by  simple  eon- 
tract,  the  presumption  of  law  is^ 
that  it  was  received  in  payment  of 
such  debt:  but  this  presumptiou 
Soay  l>e  controled  by  the  agreement 
of  the  parties*  Manee^  v.  M'Gee, 
6  Mass,  143% 

87  An  English  merchant  living  in 
Manchester  in  En^nd,  drew  his 
bill  of  exchange,  payable  to  himself 
or  order  in  London^upon  an  Ameri^ 
eon  house  having  their  domicile  in 
Boston^  which  was  accepted  by  one 
ef  the  house  then  in  Manchester, 
This  was  held  to  be  a  foreign  bill, 
and  to  have  the  same  effect  as  if 
accepted  by  the  house  at  Boston 
payable  in  Londmu  ChimshawT, 
Bender  etal,    6  J^tass,  157. 

88  The  payee  or  indorsee  of  a  pro- 
tested foreign  bill  of  exchange  is, 
by  the  custom  of  merchants  iiere, 
entitled  to  the  sum  for  which  the 
bill  was  drawn,  and  the  expences  of 
protest,  with  interest  thereon  at  six 
per  cent  fh>m  the  time  the  bill  was 
payable ;  also  tn  one  tenth  of  the 
ori^nal  sum,  with  like  interest  from 
the  time  payment  of  the  dishonored 
bill  was  demanded.    Ibid, 

89  To  an  action  by  aii  indorsee  a- 
gainst  the  maker  of  a  promissory 
note,  the  defendant  sets  forth  that 
the  note  was  made  and  indorsed  in 
blank  and  given  to  one  L,  T.  to  se- 
cure the  payment  of  a  sum  of  mo- 
ney borrowed  of  him  by  the  defend- 
ant, and  that  L,  7.  has  not  aasi^ed 
his  interest,  but  is  the  real  erector 
in  the  action,  and  this  he  is  ready  to 
verify,  &e.  He  proceeds  then  with 
a  regular  plea  of  usury  taken  hv  JL 
T.  on  the  note,  and  upon  the  loan 
to  the  defendant,  and  tenders  his 
oath  in  proof  thereof :  upon  demur- 
rer the  plaintiff,  had  judgment. 
Bentty  r.  Merchant,    6  Mass.  190. 
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#0  Where  a  note  was  obtained  by  un- 
fair measures  from  the  maker,  it 
was  held  tktt  he  was  still  liable  to 
au  indorsee,  who  had  received  it 
bona  fidej  for  a  full  consideration, 
and  m'thont  any  knowiedee  of  the 
frnudf  and  within  seven  days  from 
iti  date,  the  note  having  been  made 
at  ForUand  payable  on  demand,  and 
sold   to  the    indorsee    in    Bostoiu 
Thwrstem.  y.  M*'KSawn»    6  JUass.  428. 
81  In  an  aetion  by  an  indorsee  against 
the  drawer  of  a  bill  of  exchange,  it 
is  eompetent  for  the  defendant  to 

Eroye,  that  the  plaintiff  holds  the 
ill  as  the  agent  of  the  payees,  and 
that  they  had  requested  the  drawer 
not  to  pay  the  contents  to  hiou 
Barker  v.  Prentiss.  6  Mass.  480. 
99  A  bill  of  exchange  was  indorsed 
by  the  payees  to  •£  B,  as  their  a* 

Sent  for  collection  only :  Ji,  B.  in- 
orsed  it  to  C.  li.  in  trust  for  the 
payees,  without  giving  any  recourse 
to  him :  jf.  B.  was  received  as  a 
competent  witness  to  prove  the  trust 
in  an  action  by  C.  D.  against  the 
drawer,  and  his  testimony  defeated 
the  action.    Ibid. 

$$  A  waiver  of  a  right  to  notice,  made 
by  the  indorser  of  a  promissory  note, 
does  not  excuse  the  indorsee  from 
demanding  payment  of  the  maker 
of  fhe  note  at  its  maturity  ;-^bat 
where  the  note  was  made  payable 
at  a  day  and  place  certain,  and  the 
indorsee  was  then  and  there  ready 
to  receive  payment,  no  further  ^de- 
mand on  the  promisor  was  necessa- 
ry to  charge  the  indorser.  Bevk^ 
shire  Bank  y.  Jones.    6  Mass.  52^. 

^  Where  one  adds,  at  the  bottom  of 
the  promissory  n,ote  of  another  that 
he  acknowledges  himself  to  be  holdr 
en  as  surety  for  its  payment,  he  is 
considered  as  an  oricinal  joint  pror 
miaor.  Hunt  v.  Adams.  6  Mass. 
019. 

93  A  promissory  note  in  form  **  / 
promise  to  pay^^  &e.  and  subscribed 
by  two  persons,  is  a  joint  and  sev- 
eral note.  Iie\amenicay  v.  Stone. 
7  Miss.  58. 

9S  Where  a  promisee  of  a  note  paya* 


ble  at  a  day  certain  contracts  at 
the  time  the  note  is  given,  not  to 
demand  payment  of  it,  nntil  a  cer- 
tain time  after  its  maturity ;  such 
contract  is  a  collateral  promise,  for 
the  breach  of  whicb  if  there  were 
a  legal  consideration,  an  action  may 
Ue,  but  it  will  be  no  bar  to  an  ac- 
tion on  the  note,  when  due  by  the 
terms  of  it.  Ikiwe  v.  Time.  4 
Mass:  414. 

97  A  promissory  note  is  made  by  j9. 
for  a  sum  of  money  payable  to  B. 
on  a  day  certain.  C.  writes  under- 
neath '^  I  acknowledge  myself  hoUen 
as  surety  for  the  payment  of  the  de* 
mand  of  the  above  note.  Witness 
my  handy  C."  In  an  action  against 
C.  on  this  note  it  was  holden  to  be 
a  joint  and  several  promise.  Hunt 
ndmiristrator  v.  daams.  5  Mass, 
858. 

98  Where  one  wrote  his  name  in 
blank,  upon  the  back  of  a  promisso* 
ry  note,  as  a  guarantor  of  the  pay- 
ment, and  authorized  another  to 
write  a  sufficient  suaranty  over  the 
name ;  it  was  helato  be  a  memoran- 
dum in  writing  s^ed  by  the  party, 
within  the  meaning  of  the  statute  of 
frauds;  and  parol  testimony  was 
received  to  prove  such  authority. 
Ulen  v.  Klttredge.     7  Mass.  283. 

99  Where  the  payee  of  a  promissory 
note  payable  to  order  had  indorsed 
thereon,  "  I  guarantee  the  payment 
4^  the  mithin  note  in  eiMeen  months, 
if  it  cannot  be  coUectedqf  tlie  promise 
er  before  that  time  ;"  the  holder,  to 
recover  against  such  indorser,  must 
prove  a  title  to  the  note  in  himself. 
2'yler  v.  Binney.    7  Mass.  479. 

100  C.  gave  his  bond  to  B.  for  a  ccri- 
tain  sum  of  money,  on  the  payment 
of  which,  B.  agreed  to  convey  a 
certain  quantity  of  land  to  C,  B. 
delivered  the  bond  to  F.  with  an 
authority  to  receive  the  money ;  and 
C.  together  with  O.  gave  their  joint 
and  several  promissory  note  to  /'. 
for  the  amount  of  the' bond  which 
was  5:iven  up  to  C,  In  an  action 
brought  on  the  note  by  F.  ni^'aiu.st 
Cf.it  was  held  that  G.  could  uot  set 
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lip,  as  a  defence  against  the  note, 
an  agreement  by  Jt\  th^t  in  ease  B, 
would  not  eoufliider  the  note  as  a 
payment  of  the  bond,  it  should  be 
returned ;  nor  a  ^ant  of  considera- 
ation,  by  reason  of  a  failure  of  jB.  to 
convey  the  land  to  6*.  Farsans  v. 
Mmiru  of  6q.ylord.  3  Johns.  Mep, 
463. 

4/>l  Where  a  note  payable  on  demand 
was  negotiated  two  mouths  and  a 
half  after  its  date,  in  a  suit  brought 
by  the  holder  against  the  maker, 
the  latter  was  allowed  to  shew  p|iy- 
meut  to  the  origiufil  payee  before 
the  transfer  of  the  note  to  the  plain- 
tiff*. Losee  t.  Dunkin,  7  Johns* 
Rep,  70. 

^02  There  is  no  precise  time  at  whieli 
such  a  note  is  to  be  deemed  dishon- 
oured ;  but  it  must  depend  on  the 
circumstances,  and  situation  of  the 
parties.    Ibid* 

i03  Where  a  note,  was  indorsed  for 
the  accommodation  pf  the  maker, 
and  without  consideration,  it  was 
held  that  the  indorsor  was  liable 
for  the  amount,  after  due  notice  of 
non-payment,  though  the  plaintiff 
knew,  at  the  time  he  took  the  note, 
that  the  indorsor  had  received  no 
consideration.  Brown  y.  Mott*  7 
Johns.  Rep.  361. 

iOii  But,  if  there  is  any  fraud  in  the 
case,  and  that  ki^own  to  the  plain- 
lift*,  the  indorsor  may  shew  it  in  de- 
fence.   Ibid. 

i05  And  it  seems^  that  if  the  plaintiff 
had  purchased  the  note  at  a  reduc- 
ed price,  he  could  not  recover  of 
such  indorsor,  more  than  he  had 
paid  for  the  note.    Ibid. 

406  Where  a  promissonr  note  paya- 
ble in  cliattels  was  declared  upon  as 
under  the  statute,  and  the  bretvch 
assigned  was,  that  the  defendant 
did  not  pay  the  m^ney  vientioned 
in  the  note,  &c.  it  was  held  after 
verdict,  that  il^e  reference  to  tlie 
statute  might  be  rejected,  as  sur- 
plusage, and  the  defect  in  assigning 
the  breach  was  aided  by  the  verdict, 
^o  that  the  court  would  intend,  that 
a  suilicient  breach  w  as  proved.  Ilio- 
rQ4  V.  Ronsa.    7  Johns,  Rep.  401. 


107  In  an  action  against  two  or  moM 
persons  on  a  promissory  note,  with 
a  joint  name  or  firm,  if  the  declara- 
tion contains  no  averment  that  the 
defendants  were  partners,  or  acted 
under  the  firm,  but  that  the  defend- 
ants ^  made  the  note  with  their  oikii 
hands,  and  names  thereto  subscrib- 
ed" proof  that  one  of  the  defendants 
subscribed  the  note  with  the  joint 
name  or  firm  is  not  soiiieient  to 
prove  the  contract  as  laid.  PeoH 
etoLy.  Morgan.    7  Johns.  Rep.  568. 

108  The  court,  in  an  action  on  a  bill 
of  exchange,  will  allow  the  plaintiff 
to  strike  out  a  special,  as  well  as  a 
general  indorsement  on  the  bilL  1 
I)allas,  193. 

109  Though  only  one  satisfaction  can 
be  recovered,  executions  for  costs 
may  issue  in  all  the  actions  broogbt 
against  the  several  parties  to  a  pro- 
missory note-    2  Dallasy  115. 

110  Where  a  note  was  mad^  payable 
loorder,andthepavee  madeaspecial 
indorsement,  by  wliich  he  was  not  to 
be  made  1  iable,  and  declaring,  that  he 
did  not  know  on  what  consideration 
it  was  made,  in  an  action  hj  the 
indorsee  against  the  maker,  it  was 
held,  that  such  a  special  indorse- 
ment did  not  render  it  necessary  for 
the  holder  to  show  a  consideration 
for  the  note ;  nor  did  it  authorize 
the  defendant  to  impeach  the  note 
for  want  pf  a  consideration,  or  lor 
fraud.  Ru^l  y.  BqU  ^  Cook,  d 
^ohns.  Rep^  dQ. 

lit  It  \(as  agre^  between  Jl.  and  B. 
that  B.  should  give  his  promissorv 
note  to  ^.  for  a  certain  sum  which 
•i.  alledged  V'a^  due  to  him,  for  a 
mistake  made  on  a  settlement  of  ac- 
counts between  them,  a  few  years 
before,  but  which  mistake  vvas  de- 
nied by  B.y  and  that  the  note  should 
be  lodged  in  the  hands  of  C,  and  if 
2?.,  within  60  days,  should  exhibit 
proof  to  C,  from  which  C  shonld 
tbiuk  B.  ous^ht  not  to  pay  the  note, 
then  it  should  be  delivered  to  i^. ; 
otherwise  it  should  belong  to  -^-^ 
and  B,  insisted  on  producing  paro^ 
proof  to  C.  w  hich  he  refused  iq  adc 
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mit  In  a  suit  a^inst  B.  on  the 
note,  it  was  field,  that  the  defendant 
^as  not  in  default,  and  that  his  de- 
fault, on  the  decision  of  C  against 
B.  W&8  a  condition  precedent  to  the 


other  proDiiser  was  offered  as  a 
witness  to  prove  the  note  usurious, 
the  defendant  having  released  him ; 
hut  he  was  not  admitted.  Jones  v. 
Coolidge,    7  J^ass,  199. 


validity  and  binding  operation  o^  120    A  drawer  of  a  bill  which  has 


tlienote.  8tow  y.  fVadUy,  S  Johns. 
Ben.  1^. 
ii2  Where  separate  suits  are  brought 
against  the  maker  and  vadorsor  of  a 
note,  and  separate  judgments  recov- 
ered, the  plaintift'  is  entitled  to  the 
costs  in  each  suit.  The  statute 
(sess.  24,  e.  90,  s.  14,)  does  not  ap- 
ply to  this  case,  ^nkin  v.  Bemiss. 
8  Johns,  Hep.  356. 

113  It  is  snflieient  to  state  a  promis* 
sorj  note,  in  the  declaration,  accord- 
ing to  its  terms.  Iferrick  v.  Ben- 
nett,    8  Johns,  Hep,  874. 

114  Where  no  time  of  payment  is 


been  accepted,  is  not  responsible  un- 
til after  a  default  of  the  acceptor, 
aind  the  holder  must  use  due  dili- 
gence to  demand  payment  of  the  ac- 
ceptor, before  he  can  resort  to  tha 
drawer.  Munroe  and  Boe  v.  Eos- 
ton,  2  Johns.  Cas,  70. 
121  Where  one  of  a  set  of  three  bills 
of  exchange  on  London  was  protest- 
ed for  non-payment,  it  was  held 
that  an  action  might, be  brought 
here  on  one  of  the  set,  not  pro- 
tested, with  a  protest  of  the  other. 
Kenworthy  v.  Uoj^ns.  1  Johns, 
Cas,  107. 


mentioned  in  a  note,  it  is  payable    122   The  indorsee  of  a  promissory 


immediately,  lb, 
115  Sale  and  delivery  of  a  promisso- 
ry note,  by  the  payee,  without  any 
indorsement  or  assignment  is  not, 
of  iiselty  a  legal  ground  of  assumpsit^ 
to  enable  the  purchaser  in  his  o^vn 


note  given  in  Connecticut^  where 
promissory  notes  are  not  negotiable, 
may  maintain  an  action  in  his  own 
name,  in  this  state,  asaiust  the  ma- 
ker. Lodge  V.  Fhdps,  1  Johns* 
Cas.  139. 


name  to  sue  the  drawer.     1  Dallas,    123  The  indorsee  of  a  bill  of  exchange 

which  had  been  accepted,  without 
demanding  payment  of  the  accept- 
or, or  inquiring  after  the  drawer, 
presented  the  bill,  when  it  became 
due,  to  the  payee  indorsor,  who 
paid  it,  and  charged  the  amount^  in 
his  account,  against  the  acceptor, 
and  afterwards  brought  an  action 
as  payee  against  the  drawer,  for  so 
much  money  paid  to  the  use  of  the 
drawer,  and  offered  the  bill  in  evi- 
dence to  support  the  action.  It  was 
held  that  the  drawer  was  not  liable. 
Munroe  and  Boe  v.  Easton.  2  Johns, 
Cas,  75, 
124  A  person  who  signs  a  note  in  the 
name  of  another,  as  his  attorney, 
without  any  authority  for  that  pur- 
pose, is  personally  liable  on  the  note 
to  the  party  who  accepts  the  note, 
under  such  mistake  or  imposition. 
Dusenbury  v.  EUis^  3  Johns,  Cases, 
70. 


441. 

116  If  it  does  not  appear  npon  the  re- 
cord that  suit  might  have  been 
maintained  in  the  courts  of  the  U* 
idted  States  between  the  original 
parties  to  a  promissory  note,  no 
suit  can  be  maintained  upon  it  in 
those  courts  by  any  subsequent  hold- 
er. ManJtaMr,  Murray,  ^Craneh, 
46. 

117  A  several  suit  and  judgment  a- 
gainst  one  of  two  joint  makers  of  a 
promissory  note,  is  no  bar  tx^  a,  joint 
action  against  boUi  upon  the  same 
note.  aheehy  v.  JklandevUle  and 
Jamessan,    6  Crunch^  26i, 

118  The  whole  of  a  join/ note  is  not 
merged  in  a  judgment  against  one 
of  the  makers  on  his  individual  as- 
sumpsit ;  but  the  other  may  be 
chars^ed  in  a  subsequent  joint  ac- 
tion if  he  plead  severally.    lb, 

119  In  an  action  by  an  indorsee  of  a 


promissory  note  against  one  of  two    125    Where  a  bill  of  exchange  was 
joint  and    several  promisers^^  the        drawn  on  a  person  in  Liverpool,^ 
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payable  in  London,  and  Ihe  bill  was 
duly  presented  at  Liverpool,  and 
protested  for  non-acceptance,  and 
afterwards  protested  for  non  pay- 
ment at  Liverpool,  where  the  draw- 
ee resided  ;  it  was  held,  that  the 
holder  had  a  good  right  of  action 
against  the  drawer,  on  the  protest 
for  non-aoceptauce,  that  it  was  not 
necessary  to  set  forth  a  protest  for 
non-payment  in  the  declaration ; 
and  if  set  forth,  it  might,  on  demur- 
rcr,  be  rejected  as  surplusage ;  that 
as  no  place  in  London  was  designat- 
ed in  the  bill,  for  its  payment,  the 
protest  for  non-payment  at  Liver^ 
VGol,  was  sufficient ;  and  tliat  the 
Jiolder  might,  at  his  election,  cause 
the  bill  to  be  protested  for  non-pay- 
ment, either  in  London,  or  at  the 
place  where  the  drawee  recided. 
Jiason  Sf  Suiedes  v.  Franklin.  3 
Johns.  Hep,  202. 

$26  A  similar  bill  of  exchange,  after 
beiu^  protested  for  non-acceptance 
at  Liverpool,  was  protested  for  non- 
payment in  London,  and  the  decla- 
ration stated,  ^<  that  the  bill  not  be- 
ing paid,  and  the  holders  not  know^- 
ing  where  to  present  the  same  for 
payment  in  London,  caused  the  same 
to  be  protested,"  &c«  It  was  held 
that  the  protest  for  non-payment 
was  sufficient ;  and  that  where  no 
nlace  in  London  was  specified  in  a 
bill,  the  holder  is  not  bound  to 
make  any  inquirv  after  the  drawer 
there.  Boot  ani  BenUey  v.  Franks 
lin,    3  J(^ns.  Rep.  207. 

i27  The  person  to  whom  a  bill  of  ex« 
change  is  remitted,*in  payment  of  a 
precedent  debt,  cannot,  in  case  of  a 
protest,  recover  the  20  per  cent. 
damages  from  the  remitter.  Tliompr 
son  V.  Robertson  and  Browne.  4 
Johns.  Rep.  27. 

£28  A  bill  was  remitted  by  Ji.  to  B. 
in  payment  of  a  precedent  debt,  and 
was  specially  indorsed  to  B.  The 
bill  having  been  protested  for  non- 
payment, B.  afterwards  indorsed  it 
to  C.  who  paid  him  the  amount.  €. 
struck  out  all  tlie  intermediate  in.- 
Uorscments  on  the  bill,  and  brought 


his  action  as  first  indorsee,  acaiMt 
the  first  indorsor,  to  recover  the  a* 
mount  with  damages.  It  was  held 
that  after  the  protest,.  B.  was  the 
mere  agent  of  Ji.  in  regard  to  the 
bill,  and  ought  to  have  returned  it 
to  iiim;  tliat  C.  having  taken 
the  bill  with  full  knowledge  of  the 
situation  of  B.  must  stand  in  his 
place,  and  be  entitled  to  the  same 
rights  and  no  more ;  and  could  not^ 
therefore,  recover  the  20  per  cent. 
damages ;  and  that  Ji.  was  tlie  on- 
Iv  person  entitled  to  damages. 
thmnpson  y.  Robertson  and  Brovine. 
^  Johns.  Rep.  27. 
±29  Where  a  bill  is  first  endorsed  io 
blank,  and  aflkrwards  specially  in- 
dorsed, whether  the  subsequent 
holder  can  strike  out  the  special 
indorsement,  and  bring  his  action 
as  first  indorsee  ?  Quere.  lb. 

130  Where  a  foreign  bill  of  excbai^ 
is  protested  for  non^>a€ceptance,  the 
holder,  on  giving  doe  notice  there^ 
of,  may  commence  an  action  against 
the  drawer  and  indorser,  on  sQch 
protest  for  non-accept]uiee,^w]thoat 
waiting  for  a  protest  for  <»on-pay« 
ment,  and  may  recover,  besides  the 
amount  of  the  bill,  20  ner  cent. 
damages,  with  the  usaai  interest 
and  charges  of  protest*  WeUonSf 
Furniss  y.  Buck.  4  Johns.  Btf. 
144, 

131  Where  a  bill  of  exchange  is 
drawn  in  England  and  payable 
there,  the  holder  here  can  recover 
only  5  per  cent,  interest.  Foden  i[ 
Slater  r.  SJiarp.  4  Johns.  Reports, 
183. 

182  Theacc£jitorofabill  of  exchange 
in  an  action  against  him  cannot  ob- 
ject to  a  protest  for  a  noD-pavnient, 
that  it  does  not  state  that  the  de- 
mand was  made  on  him  personallj; 
it  is  sufficient  if  it  be  stated  that 
payment  was  demanded  atthehooiT) 
or  place  where  the  bill  was  aeeept- 
ed  fo  be  paid.    Ibid. 

133  Where  a  note,  payable  on  de- 
mand, was  negotiated,  Jive  montlis 
after  its  date,  and  there  were  sever- 
al payments  prior  to  its  transfer,  in 
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to  aetion  by  the  indorsee^  the  ma-  140  If  a  promissory  note  of  a  third 
ker  was  not  allowed  to  set  up  any  person  be  indorsed  by  the  purchaser 
defence^  as  a^inst  the  payee,  or  to  of  goods  to  the  vender,  as  a  condi- 
impeaeh  the  amount  due  ou    the  tional  payment  for  the  goods,  ^uere, 
face  of  the  note,  at  the  time  of  its  whether  the  vendor  is,  in  any  case, 
transfer.     Sanford  v.  Mickles  and  obUged  to  sue  the  maker  of  the 
Formm.    4  Johns.  Eep.  224.  note  before  he  can  resort  to  the  pur- 
434  Where  j9.  the  debtor  of  JB.  gave  a  chaser  of  the  goods  on  the  original 
note  to  C.  for  the  amount  of  the  contract  of  sale.    Ibid, 
debt,  in  order  to  prevent  its  being  141    A  suit  against  the  defendant  as 
attached  by  a  creditor  of  B.  and  be-  indorser  of  the  note,  and  a  s^iit  a- 
fore  any  attachment  had  issued,  and  gainst  the  defendant  for  the  goods 
C.  indorsed  the  note  to  />.  who  bad  sold,  are  upon  distinct  and  different 
advanced  money  for  ^.  it  was  held  causes  of  action ;  and  the  first  can- 
that  J9.   not  being  privy   to    any  not  be  pleaded  in  bar  of  the  second, 
fraud  in  .^9.  could  not  be  sJTected  by  lb, 

it,  and  might  recover  the  note,  as  a  142  A  declaration  in  debt,  upon  a  for- 

bona  fide  indorsee  for  a  valuable  eign  protested  bUl  of  exchange,  for 

consideration.      Warren  v.  Lynch,  the  principal,  interest,    damages, 

5  Johns.  Bep.  239.  and  coslts  ojjrrotest,  under  the  act  of" 

136    Where  a  bill  has  been  protested  assembly  oi  Virginia,  must  aver  the 

for  non-aceepiauce,  and  due  notice  amount    of  those   costs  of  protest. 

is  given  to  the  indorsor,  it  is  no  ob-  Wilson  v«  Lenox.    1  Crunch,  1O0« 

jectiou,  that  the  demand  of  pay-  143    Quere,  whether  the  indorsor  is 

ment  and  protest,  &c.  were  a  day  discharged,  if,  after  due  notice  to 

too  late,  as  tliey  are  not  essential,  such  indorsor  of  non-payment  by 

where  the  liability  of  the  partv  fo^  the  drawee,  the  holder  charge  the 

the  nonnicceptance  is  already  £xed.  bill  in  account  current  against  the 

Miller  v.  EackUy,     S  Johns.  Rep.  drawer,  and  upon  the  whme  of  that 

975.  account  the  oalance  due    is  less 

ISO  In  an  aetion  by  the  indorsor  (the  than  the  amount  of  the  bill  ?  lb. 

payee)  against  the  acceptor  of  a  144    Whether  the  indorser,  after  due 

bill  of  exchange,  whieh  had  been  notiee,  is  disehai^d  by  the  holder's 

several  times  indorsed,    the  mere  receipt    of  part    of    the    money 

possession  of  the  bill  and  protest  is  from  the  drawer  P  lb. 

not    snffieient    evidenee    that  the  145   Whether  it  is  neeessary  to  aver 

plain tiflr  had  paid  the  subsequent  a  protest  for  non-occeptofice,  in  an 

indorsee,  whieh  must  be  proved  to  action  on  protest  for  non-payment  ? 

entitle  him  to  recover.    2  Dallas,  lb. 

144.  146  Whether  the  drawer  is  a  eompe* 

i87    An  action  cannot  be  maintained  tent  witness  for  the  indorser,  in  an 

in  the  name  of  an  indorsee,  upon  a  action  against  the  latter.    lb. 

promissory  note,  not  payable  to  or-  147  In  Virginia,  an  indorsee  of  a  pro- 

der.    2  Ikdlas,  250.  missory  note  cannot    maintain  an 

138  In  an  action  on  a  bill  of  ex-  action  against  a  remote  Indorser,  for 
change,  protested  for  non-payment,  want  of  privity.  MandemUe  v.  Rid- 
the  plaintiff  need  not  aver,  nor  pro-  die.    1  Cranch,  290. 

duee,  a  protest  for  ^non-acceptance.  148  In  Maryland,  debt  will  not  lie  oft 

3  Dallas,  365  to  369, 424.  a  promissory  note.    Undo  v.  Oard- 

139  In  Virginia  it  is  not  neeessary,  in  ner.    1  Cranch,  343. 

all  eases,  to  sne  the  maker  of  a  pro-  149  Whether  an  aetion  for  money  had 

missory  note  to  entitle  the  holder  to  and  received,  will  lie  by  the  holder 

an    aetion   against    the    indorser.  against  a  remote  indorser  of  a  pro- 
Clark  r.  romig.    1  Cranch,  181. 
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missory  note  in  Virginia  P  Dwfdop 
V.  Silver.    1  Crancli^  367. 
'  150  Will  an  action  of  debt  lie  npon  a 
promissory  note  ?  1  Cranch^  467. 

101  An  accommodation  indorsor  is  li- 
able  to  an  action  by  the  holder  of  a 
note  made  negotiable  at  the  bank 
of  JUexandria,  although  the  maker 
has  not  been  sued  nor  proved  insol- 
vent. Yeaton  v.  2'he  Bank  of  Alex- 
andria.   5  Cranchy  49. 

132  It  is  no  objection  to  the  liability 
of  an  indorsor,  that  he  indorsed  to 
accommodate  the  maker.    lb, 

103  Before  resort  can  be  had  to  the 
indorsor  of  a  promissory  note  in 
Virginia,  the  maker  must  be  sued, 
if  solvent ;  but  hi?  insolvency  ren- 
ders a  suit  against  him  unnecessary. 
Violett  V.  Patton.    9  Cranck^  142. 

1^4  In  Virginia  a  remote  indorsor  of 
a  promissory  note  is  liable  in  eqi^- 
ty,  but  not  at  law.  Riddle  v.  Mom- 
dtville.    5  Cranchj  322. 

155  An  indorsor  has  the  same  defence 
in  equity  against  a  remote,  as  an 
immediate  indorsee.    lb. 

156  An  indorsor,  sued  in  equity,  has 
a  right  to  insist  that  the  other  in- 
dorsors  be  made  parties.    lb. 

157  In  Virginia,  the  holder  of  a  pro- 
missory note  with  a  blank  indorse- 
ment has  a  right  to  fill  it  up  to  him- 
self,   lb. 

158  The  indorseipent  of  a  promisso- 
ry note,  is  prima  facie  evidence  of 
a  full  consideration.    Tb. 

159  ^tiere^  whether  the  undertaking 
of  the  indorsor  of  a  note  to  a  bank 
in  Virginia  be  not  different  from 
that  of  an  ordinary  indorsor  P  fea- 
ton  v.  I'he  bank  ofMexandria.  6 
Crancky  49. 

IGO  The  indorsor  of  a  promissory 
note,  who  indorsed  to  g^ve  credit  to 
the.  note,  and  who  is  counter-secured 
by  property  pledged,  is  not  liable 
upon  the  note,  nor  in  an  action  for 
money  had  and  received,  unless  the 
plaintiff*  show  that  the  maker  is  in- 
solvent, or  that  he  has  brou^t  suit 
which  has  proved  fruitless.  It  is 
not  sufficient  to  show  that  the  ma- 
ker is  out  of  the  reach  of  the  pro- 


cess of  the  court.    Didany  v.  Hodg" 
kin.    5  Cranch.  333. 

161  A  promissory  note  was  given  to 
•^.  B.  agent  of  a  manufacturing 
company ;  held  that  an  action  laj 
for  Ji.  n.  on  the  note,  and  his  sty- 
ling himself  agent,  &e.  in  his  writ 
and  declaration  was  merely  descrip- 
tio  persontB.  Buffaw  v.  Ckadwick^ 
8  Mass.  103. 

162  Where  a  bill  of  exchange  is  pro- 
tested for  non-acceptance,  a  right 
of  action  accrues  immediately  to 
to  the  holder ;  he  is  not  bound  to 
present  it  at  maturity  for  payment  ^ 
nor  if  he  does,  is  his  right  of  action 
on  the  non-acceptance  affected 
thereby.  Lenox  v.  Cook.  8  Maas^ 
460. 

163  When  a  note  has  been  paid  hy 
the  last  indorser,  it  ceases  to  be  ne- 
gotiable; but  his  assignee  maj 
maintain  an  action  upon  it  against 
the  priof  parties  in  the  name  of  the 
assignor ;  and  the  court  will  pre- 
vent his  interference  to  defeat  the 
action.  Boylston  v.  Greene.  8  Mass* 
465. 

164  In  an  action  against  one  of  sever- 
al joint  promisers  in  a  note  of  hand, 
it  IS  no  bar,  that  one  of  the  promia- 
ers,  other  than  the  defendant,  has 
paid  his  share,  and  been  discharged 
by  the  promisee.  Call  v.  Hag^  8[ 
at     6  JUoss.  423. 

165  It  is  no  bar  to  an  action  on  apro- 
missory  note  for  the  payment  ofmo- 
ney  at  a  day  and  place  certain,  that 
the  holder  of  the  note  was  not  pres- 
ent at  the  time  and  place  nxed 
for  payment  Buggies  v.  Patten^ 
8  Mass.  480. 

169  Any  credit,  given  by  the  indorsee, 
and  holder  of  a  promissory  note, 
to  the  promiser,  or  indorser, 
is  a  consent  to  hold  the  de- 
mand on  the  sole  responsibility  of 
such  promiser,  or  indorser.  Shaw 
y.  OriffUh.    7  Mass.  495. 

III.  Days  of  Grace. 

1    Drawer  discharged  at  (he  end  of 
three  days  of  grace  if  bill  not  tkenr 
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tendered.      Coleman  v.  Sayer.     2 

Str.  829. 

i8    Three  days'  grace  are  allowed  on 

inland  as  ireU  as  on  foreign  bills  of 

exchange,  and  on  promissorf  notes ; 

for  Stat  3  and  4  Ann.  c.  9,  (iuts  the 

Ifltte^on  tlic  same  footing  as  inlaind 

hilh  of  exchange  in  afi  respects. 

Brown  r.  Hanuten.     4  Tarm  Rep. 

i5U 

8    %ierej    Whether  the  acceptor  of 

an  inland  bill  be  bonnd  to  pay  it  on 

deniand  at  any  reasonable  time  on 

the  third  day  of  grace,  or  whether 

he  be  allowed  the  whole  of  that  day 

to  pay  it  in  ?    For  the  ooart  will 

not  take  notice  of  banking  hoars. 

Leftky  V.  MUU.     4  Herm  Reports^ 

iro. 

4>  Three  days^  grace  are  allowed  on 
a  promissory  notfe  payable  to  Ji.^ 
withodt  admns  ^  or  to  his  order," 
^  or  to  bearer.^  8mUh  r.  SkndaU. 
6  Tkrm  Bpp.  i23. 

ti  A  promissory  note  is  not  entitled 
to  gract  by  the  lilws  of  this  state, 
unless  niade  payable  with  grace. 
Jones  V.  Fdes,    4  Mass.  245. 

B  If  payment  of  a  promissory  note, 
made  payable  with  grace,  be  de- 
manden  of  the  maker  &fdre  the  last 
day  of  grace,  the  indoraer  is  tiot 
hblden.    lb. 

lY.  Ind^n-aemad  andlndoher. 

1  A  bill  of  exchange  being  drawn  by 
\A,  on  B.  payable  to  C.  or  order, 
and  indorsed  by  C  in  these  worils : 
^  The  within  must  be  credited  to 
D.  value  in  account,"  and  D.  being 
indebted  to  B,  and  the  bill  sent  to 
B.  and  accepted  by  him,  and  he 
having  given  D.  notice  that  he  had 
received  it,  and  placed  it  to  P.'s 
account,  this  is  such  a  special  in- 
dorsement as  restraint  the  negotia- 
bility of  the  bill.  JIncher  v.  Ths 
Bank  of  England.    2  Douff.  637. 

And  if  afterwards  a  forged  indorse- 
ment purpoKing  to  be  by  D,  to  pay 
to  E.  or  order,  is  written  upon  such 
tiill,  and  the  bill  discounted,  the 
84 


person  discbunting  it  shall  jfand  td 
the  loss.    lb. 

And  if  an  agent  of  w9.  (B.  having  be* 
come  insolvent)  pay  the  money  for 
•^.  and  take  up  such  bill,  Ji.  may  re- 
cover back  the  money  had  and  re- 
ceived,   lb. 

2  A  promissory  note  payable  to  Ji» 
B.  or  his  order,  may  be  indorsed 
and  assigned  dver  by  bis  adminis^ 
tratrix;  and  th<i  indorsee  being 
plailitiff  need  not  make  a  profert  in 
curiam  of  the  letter  of  administra- 
tion. BawUnsdn  v.  SUmCj  in  errors 
8  WUs.  1.    2  8tr.  1260. 

8  The  holder  of  a  bill  of  exchango 
may  sue  a  subseqdent  indorser^ 
though  he  has  (ineffectually)  taken 
in  execution,  and  afterwards  set  at 
liberty  the  body  of  the  prior  indors- 
or.  bayling  (md  Mulhall.  2  Black. 
1295. 

4  The  charge  against  the  indorser 
may  be  bad  seeundem  tekorem  of  the 
indonienient,  against  the.  drawer 
seeundem  tenure  bUlcB.  SmaUwooi 
V.  Vernon,    l  8tr.  478. 

0  Iiidorser  of  a  bill  of  exchange  may; 
be  chai^d  without  first  resorting 
to  the  drawer.    Bromley  v.  Fraaaer* 

1  8tr.  441. 

0  Indc(rser  is  liable  only  in  default 
of  drawer.      Jhion.      1 8alk.  120. 

7  Indorsement  of  the  name  only  doear 
not  necessarily  transfer  the  proper- 
ty.   Lucan  v.  tidynes.    1  SaUc.  180. 

2  lu  Raym.  871. 

8  Indorser  charges  himself  in  the 
same  manner  as  the  drawer,  flor- 
ry  V.  PerrU.    1  8dlk.  188. 

9  A  person  holding  a  note  fh>m  JVb-^ 
veipber  to  January  discharges  indor- 
sers.  Pepy^  v.  Sir  John  Laiiibert.  9 
Str.  707. 

10  If  the  bail  for  the  drawer  of  a  note 
pajr  debt  and  costs  in  an  aetioi| 
brought  by  the  indorsee,  this  wilf 
discharge  the  indorser  as  much  as^ 
if  the  drawer  himself  had  paid  off 
the  note.  Hull  v.  Pitfield.  1  Wtts. 
46. 

11  If  a  creditor  desires  his  debtor  id 
pay  part  of  the  d&bt  to  a  third  per  • 
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S4»Q,  to  whom  the  creditor  is  indebt- 
ed, and  indorse  it  on  a  note  from 
to  bis  creditor,  if  the  debtor  makes 
the  indorsement,  but  omits  to  pay 
the  money,  the  third  person  may 
tecover  it  fh>m  him  by  an  action 
for  money  had  and  received*  Ward 
r.  Evans.  2  L.  Maynu  028,  and 
6aUc.i4a. 

12  K  a  bill  is  drawn  by  two,  payable 
to  ^^  us  or  our  order,''  and  subscrib- 
ed by  both,  though  not  in  a  part- 
nership, they  make  themselves 
partners  by  the  fomi  of  the  bill,  to 
the  efteet  of  making  2^n  indorse- 
ment by  one  of  them  valid.  Car- 
vick  V.  Vickery.    2  Daug.  653,  n. 

fint  an  universal  usage  and  undertak- 
ing of  merchants  and  bankers  may 
render  sach  an  indorsement  void* 
lind. 

13  Ji,j  B.  and  C.  traded  under  the 
firm  of  Jt.  B.  in  the  cotton  business ; 
C.  not  being  known  to  the  world  as 
a  partner ;  and  •A,  and  B*  traded  as 
partners  alone  under  the  same  firm 
in  the  business  of  grocers  ;  in  wliiek 
latter  business  they  becaqie  indebt^ 
ed  to  1).  and  gave  him  their  accept- 
ance ;  which  not  being  able  to  take 
np  when  due,  they,  in  order  to  pro- 
Tide  for  it,  indorsed  in  the  common 
firm  of  j^«  and  B,  a  bill  of  exchange 
to  D.  which  they  had  received  in 
the  cotton  business  in  which  C.  wa9 
interested;  bnt  such  indorsement 
was  known  to  C  of  whom  D.  the 
indorsee  had  no  knowledge  .at  the 
time.  Held  that  such  indorsement 
in  the  firm  common  to  both  part-' 
Herships  of  a  bill  received  by  A. 
and  A  in  the  cotton  business  bound 
C.  their  secret  partner  in  that  busi' 
ness,  and  that  consequently  C.  was 
liable  \p  be  sued  by  Z'.  on  such  in« 
dorsemeut ;  the  latter  not  knowing 
of  the  misapplication  of  the  part- 
nership fund  at  the  time.  tSwan  Sf 
othen  V.  Steaks  Clerk  and  Wood.  7 
East,  210. 

14*  If  a  holder  of  a  bill  when  doe,  af- 
ter taking  part  payment  from  the  ac- 
ceptor, agrees  to  take  a  new  aceept- 
anco  from  him  for  the  remainder, 


payable  at  a  future  date,  and  (b&f 
in  the  mean  time  the  holder  shall 
keep  the  original  bill  in  hia  handf 
as  a  security ;  such  agreement  a* 
mounts  to  ^ving  time  and  anew 
credit  to  the  acceptor,  and  discharg- 
es the  iudorsor,  who  was  no  party 
to  the  agreement ;  though  the  draw* 
ex  might  have  had  no  ^cts  in  the 
hands  of  the  acceptor.  Gould  v. 
Bohfon.  a  £a^,  076. 
10  A  promisee  of  a  note  indorses  it 
specially  thus,  ^  For  value  received f 
f  order  the  contents  of  this  rule  to  be 
paid  to  A.  B.  at  his  own  risk.^  In 
an  action  on  such  note  by  the  indor- 
see against  the  promiser,  the  pro- 
missee  is  a  competent  witness  to 
prove  th^  execution  of  the  note. 
Ulce  V.  Steams  etcd.    3  J^iass*  22a. 

16  Upon  such  special  indorsement, 
the  mdorser  is  not  holden  to  pay  the 
note,  althou^  the  maker  ahoold 
not    Ibid. 

17  Such  special  indorsement  transfers 
the  property  of  the  note,  with  its 
negotiable  quality,  to  the  indorsee. 
lb, 

18  A  security  negotiable  in  its  crea- 
tion must  during  its  negotiation, 
preserve  its  negotiable  quality.    I- 

10  Where  a  negotiable  security  is  in-' 
dorsed,  '^pay  me  contents  to  my  use^ 
or  "to  the  use  of  a  third  persM^^  or 
"  carry  this  bill  to  the  creiUofa  third 
person.^  Such  an  indorsement  ii 
not  an  assignm^t  of  the  security, 
but  only  an  authority  to  pay  the 
money  agreeably  to  the  direction  of 
the  indorsement.    lb. 

20  Where  the  payee  of  a  bill  of  ex^ 
chan^  had  indorsed  his  name  on 
the  hill  under  the  following  words, 
^  Shofuld  the  within  exchange  not  fe 
accepted  and  paid  agreeavfy  to  its 
contents^  I  h^eby  engage  to  pay  the 
holder f  in  addition  to  me  prtnciptd^ 
twenty  per  cent,  damages^^  it  was 
holden  that  a  bonafide  holder  mi^t 
insert  above  such  stipulation  a  di- 
rection to  pay  the  contents  to  his 
order  for  value  received.  BbAelf 
t.  Grant.     6  Mass.  386. 
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21  An  indorsee  of  a  bill  of  exeltange 
cannot  maintain  an  action  thereon 
Ugainst  the  drawer  or  acceptor, 
MrithoDt  proving  the  signature  of 
the  pajee.    Jft. 

22  When  notice  of  a  bill  beine  diS' 
honoared  is  necessary  to  charge 
tbe  party  sued,  an  allegation  and 
proof  of  due  dilieenee  are  tanta- 
mount to  notice,    ib, 

23  A  promissory  note  in  these  words  $ 
^  due  to  the  bearer  hereof,  SL  185* 
iOd,  which  I  promise  to  pay  to  Jf. 
or  order,  on  demand,'^  is  not  a  note 
payable  to  bearer,  but  must  be  trans-^ 
ferred  by  indorsement  Coc^  v. 
Fellows,    1  Johns.  Sep.  143. 

^  If  the  payee  of  a  note  payable  to 
bearer,  puts  his  name  on  the  back, 
he  may  be  sued  as  indorsor,  in  the 
same  manner,  as  if  it  was  payable 
to  order.  Brush  v.  Reeves^  3  Mins^ 
Bn?..439. 

29  The  blank  indorsement  of  a  bill  of 
exchange  passes  all  the  interest  in 
the  bill  to  every  indorsee  in  succes* 
sion,  discharged  from  any  obliga- 
tion, which  might  subsist  between 
the^  origiual  parties;  but  which 
does  not  appear  on  the  face  of  the 
instrument  itself.    2  DaBas,  396. 

2Q  Where  a  note  is  negotiated  after 
it  has  been  dishonoured,  the  holder 
takes  it  subject  to  all  the  equity  ex-r 
isting  against  it  in  the  hands  of  the 
payee.  Lansing  y.  Ocdne  etai.  2 
Johns.  Sep,  300. 

37  Where  the  holder  of  a  note  receiv-^ 
ed  part  payment  of  the  maker  of  the 
note,  after  it  fell  due,  and  before 
calling  on  the  indorser,  is  was  held, 
that  the  indorser  was  discharged  ; 
and  a  promise  by  him  to  pay  the 
note,  made  without  knowleage  of  a 
demand  on  the  maker,  and  due  no- 
tice to  the  indorsor,  was  not  bind- 
ing. Cretin  v.  Cdwelt.  8  Johns. 
Sep,  384. 

28  Where  ^.  gaye  to  B.  a  promissory 
note  payable  to  B.  or  order,  and  at 
the  same  time  made  an  indorse- 
ment on  the  note,  that  it  was  to  be 
deliyered  to  B.  in  consideration  of 
a  judgment  against  C  to  be  assign- 


ed  to  ^.  by  B,  it  was  held,  that 
the  note,  was  a  promissory  note, 
within  the  statute,  and  might 
be  declared  on  as  such,  notwith- 
standing the  indorsement,  which 
was  merely  to  shew  the  considera- 
tion, and  to  operate  as  a  notice  to 
whoever  should  purchase  the  note ; 
and  that  the  delivery  of  the  note 
was  pnitiajaci6  evidence  of  an  as- 
signment of  the  jud^ent.  San^- 
ders  y.  Bacon.     8  Mms.  BjtportSy 

485. 

29  The  indorsee  of  a  promissory  note 
takes  it  subject  to  au  equitable  con- 
siderations, to  which  the  same  was 
subject,  in  the  hands  of  the  indorsor, 
the  original  payee.    1  JJdUas^  441. 

30  A  blank  indorsement  on  a  Usnk 
piece  of  paper,  with  intent  to  ^e  a 
person  credit,  is,  in  effect,  a  lettep 
of  credit ;  ttnd  if  a  promissory  note 
be  afterwards  written  on  the  paper, 
the  indorsor  cannot  object  that  the 
liote  was  writteb  after  the  indorse^ 
ment.    VioleU  v.  PatUm.   S  Cranchi 

142. 

31  The  indorsement  of  a  bill  of  ex- 
change is  a  new  and  substantive 
contract.     8lacum  y.  Pomeroy.     6 

Cranchy  22U 

Y.  •M^gotiaUe^  what  shaU  be  consid" 
ered  as. 

1  Bill  of  exchange  payable  to  order 
becomes  negotiable,  and  may  be  in*' 
dorsed  over  without  the  word  order 
to  the  indorsement.  Edie  and  an* 
other  y.  East-India  Company.  2 
Biirr.  1216.    1  Black.  295. 

2  To  pay  within  two  months  after 
a  ship  is  paid  off,  is  good  in  a  pro- 
missory note.  •Andrews  v.  Frank- 
lin.     1  8tr.  2^. 

3  Note  to  pay  for  the  debt  of  anoth-* 
cr,  is  within  the  statute  3  Jinn  c.  9. 
Poplewell  v.  Wilson.    1  8tr.  2^4^. 

4  A  promissory  note  is  not  a  nego- 
tiable instrument  within  the  custom 
of  merchants.  Williams  v.  Cutting. 
2  L,  Raym.  825.  Salk.  24.  See 
also  Burton  v.  Santer.  2  L*  Say- 
fwrnd,  774. 

0    A  written  order  tp  pay  a  sum  of 
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money  as  the  drawer's  quarter's 
|ialf-pay,  by  advanee  on  a  day  be* 
fore  the  half-pay  will  be  due,  is  a 
bill  of  exchange.  A  bill  of  ex- 
change need  not  import  to  be  drawn 

.  for  value  received.  Mackleod  v. 
8nee  and  others.  2  L,  Baynumdf 
1418.    2  Strange,  763. 

0  Bill  payable  to  W,  JfL  or  order^  is 
within  the  custom  of  merchants. 
Jordan  v.  Barloe,    3  8aUc.  67. 

7  No  particular  words  are  necessary 
to  make  billof  exchange,  or  a  pro- 
missory note.  A  note  by  wliieh  the 
maker  promises  to  be  accountable 
to  J.  8,  or  order,  for  a  sum  of  mo- 
'ney,  value  received,  is  a  proper  pe- 
eotiable  note.  Morris  v.  Lee>  2 
Z.  Baym.  1806.    1  8tr.  620^ 

f  An  order  for  the  payment  pf  mo- 
ney out  of  a  particular  fund  is  no 
bill  oi  exchaugel  Jenny  and  others 
V.  Haie.  2JL  Baym.  1861.  1 8tr. 
091.  See  'also  IiaydocJf  v.  Imch. 
2  L.  Bavm.  15^8;  and  Dauice§Y. 
Lord  Imoram.    8  Wiis.  207. 

9  Bills  payable  to  bearer  are  negotia- 
ble like  other  bills  of  exchange ;  an^ 
the  holder  may  maintain  his  action 
against  the  drawer.  Chrant  v. 
Vaughim.'    *1  Black.  iBB.    8  Burr. 

1516. 

10  A  prpmissqry  note,  payable  to  J^ 
i9.  or  order,  is  not  a  negotiable  in- 
strument within  the  custom  of  mer- 
chants. Nor  is  a  promissory  note 
payable  to  Jl  8.  or  bearer ;  but  it  is 
evidence  of  money  lent  to  J.  8, 
Where  entire  daniaees  are  given,  it 
cannot  be  intended  (hat  no  pait  was 
given  in  respect  of  a  particular 
count  in  the  declaration,  unless  that 
court  is  insensibly.  Gierke  v.  J^Iar- 
tin.    2  L.  Baym.  707.    8alk.  ±29. 

11  A  note  given  to  pay  8/.  on  receipt 
of  prize  money,  a  good  negotiable 
note  within  the  stat.  8  ana  4  Jhm^ 
c.  9.  Evans  v.  JJndertpood.  1  WUs. 
iJ62. 

^2  Bill  drawn  on  a  factor,  payable 
out  of  the  produce  of  goods  in  his 
hands,  after  dischargine;  prior  ac- 
ceptances, and  accepted  liy  him  gen- 
p-ally,  is  chargeable  on  him,  ]pot- 


withstanding  any  liakmee  t]be^  du% 
to  him  in  a  runnine  account  u^th 
his  principal.  Mwer  v.  iMossuzs. 
2  Black.  1072. 

18  The  eonrt  held  on  error  from  C. 
B.  that  a  note  to  deliver  up  horsef 
and  a  whaif,  and  pay  money  at  a 
particular  day,  could  not  be  count- 
ed on  as  a  note  within  the  statute  ; 
and  therefore  reversed  the  judgnenl. 
Martin  v.  Chaunbry..   2  l^r.  1271. 

14  A  promissory  note  to  pay  money 
within  so  many  days  alter  the  de« 
fendant  should  marry^  was,  on  con- 
sideration, h^ld  not  to  be  a  negotia- 
ble note  vv  ithin  the  stfitute.  Beards- 
ley  V.  Baldwin.  '  2  8tr.  1151. 

\B  A  note  to  pay  A.  or  order,  six  weekj» 
after  the  death  of  the  defendant's 
father,  for  value  received,  held  to 
be  a  good  negotiable  note.  Cooke 
V.  Cidenam.    2  Str.  1217. 

16 '  Bill  payable  to  H.  or  bearer,  is  not 
assignable  to  chai^  the  drawer;  but 
such  assignment  charges  the  indor- 
ser.  Drawing  a  bill  makes  a  mer- 
chant to  that  purpose.  General  in- 
debOaius  will  not  lie  on  a  bill  of  ck- 
change,  podges  v«  Stetcard.  ± 
8aUc.  \25.  ' 

17  Note  of  hapd  in  the  name  of  two 
but  signed  by  one  only,  promisins^ 
to  pay  on  the  death  of  G.  H-  ^^  pro- 
vided be  leaves  either  of  us  sufficient 
to  nay  the  said  sum,"  or,  ^^  if  we 
shall  be  otherwise  able  to  pay  iV* 
is  not  a  negotiable  note.  Boberts 
V.  Peake.    1  Burr.  S28. 

18  A  bill  of  exchange,  payable  on  a 
contingency*  cannot  be  declared  on 
as  a  negotiable  instrument  Carlos 
V.  !^ancouri^  in  error.  6  Term  Mep^ 
482. 

19  Nor  a  promissory  note;  for  the 
Stat.  3  and  4  Ann,  c.  9.  puts  promis- 
soiT  notes  on  the  sa^ie  footing  witli 
bills  of  exchange  in  all  respects. 
6  Term  Bep.  482. 

20  A  note  promising  to  pay  ^  on  th^ 
sale,  or  produce  immediately  when 
sold,  of  the  JFhiteHart  Inn  8t.  ^Z- 
han^s  Herts,  and  the  goods,  &c.  valne 
received,"  cannot  be  declared  upon 
as  a  promissory  note  within   (he 
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jstatote,  though  it  be  averred  that 
before  the  action  eommenced  the 
Inu  and  the  floods  were  sold.  Hill 
V.  Balford,  m  error,  in  Cc^n  Scac. 
2  Bos.  Sf  Full,  413. 

21  A  note,  by  whieh  w9.  promises  to 
paj  10  the  bearer  dol.  ^^  being  the 
portion  of  a  value,  as  under,  depos- 
ited in  seeuritjT  for  the  payment 
thereof.''  may  be  deelared  upon  as 
a  promissory  note.  Haussomlier  v. 
Imrtidnck.    7  Term  Bep,  337. 

i22  A  note  payable  ^n  demand,  with 
interest,  drawn  \\j  Ji^  in  favour  of 
B.  as  a  security  for  a  debt,  was  by 
him  indorsed  to  C.  for  the  same 
purpose;  after  the  indorsement  it 
passed  backwards  and  fon^ards  be- 
tween B.  and  C.  several  times,  and 
previous  to  its  being  ultimately  de- 
posited with  C  he  received  an  in- 
timation from  B.  not  to  negotiate  it, 
as  he  should  want  it  when  he  set- 
tled aeeounls  with  •^. ;  held,  that 
*f/.  could  not,  alter  a  settlement  of 
accounts  between  Ji.  and  ^.,  with- 
out a  re-delivery  of  the  note,  reepv- 
er  on  it  against  a^.  Boberts  Sr  aL 
assignees  v.  Eden.     1  Bos.  ^  P\dl. 

898. 

^  A  promissory  no}.^,  or  bill  of  ex- 
change being  onee  pf^d,  ceases  to 
be.  negotiable.  Blake  v.  SewelL  d 
Miass.  556. 

2§f  A  promissory  note  payable  to  J. 
B.  or  order  ^  on  the  —  day  of —  or 
when  he  completes  the  budding  ac- 
cording to  coniract,^^  was  holden  to 
W  payable  at  a  day  certain,  and  ne- 
flotiabie.  Stevens  v.  Blunt.  7 
Mass.  240. 

25  A  bill  of  exchange  without  the 
words,  "  or  order,"  or  other  words 
of  negotiability,  is  not  indorseable 
over,  so  as  to  enable  the  indorsee 
to  bring  an  action  on  it,  against  tiie 
acceptor,  in  his  own  name.  1  Dal- 
laSj  194. 

VI.    J^Tatice;  what  necessary  and  in 

what  Cases. 

1  The  indorsee  of  a  bill  payable  14th 
Mi^9  giving  th^  acceptor  till  the 


7th  of  June,  discharges  the  drawer^ 
Gee  V.  Brown.    2  Str.  792. 

2  The  indorsee  of  an  inland  bill  of 
exchange  tendered  the  bill  for  ac- 
ceptance ;  the  person  upon  whom  it 
was  drawn  refused  to  accept  it  $  the 
indorsee  kept  the  bill  for  three, 
weeks  without  giving  notice  of  such 
refusal }  the  drawer  remained  sol- 
vent during  those  three  weeks ;  and 
then  failed  before  the  bill  became 
payable  :  the  loss  falls  upon  the  iu- 
dorsee,  who  neglected  to  give  notice 
of  the  refusal  to  accept  it.  Blesard 
V.  Uirst  and  anotfurr.    3  Burr*  2670. 

9  A  creditor  who  accepts  a  note,  or 
draught,  of  his  debtor,  upon  a  third 
person,  to  be  paid  a  sum  of  money , 
for  value  received,  if  he  holds  it  an 
uureasonable  time  betbre  he  de- 
inands  the  money,  and  the  person 
upon  whom  it  is  drawn  becomes  in- 
solvent, it  is  the  creditor's  own  loss, 
though  this  draught  be  not  a  bill  of 
exchange  or  negotiable.  Chamber^ 
lyn  V.  Lelarive.    2  fVils.  353. 

4  At  common  law  drawer  was  not 
chargeable,  unless  he  had  notice  of 
drawee's  non-payment  in  convenient 
time.  Men  v.  Dockwra.  1  Salk. 
127. 

p  Nqtice  of  a  bill  of  exchange  or  pro- 
missory note  being  dishonoured, 
inust  come  from  the  holder.  Tin- 
dal  et  al.  v.  Brown.  ±  Term  Rep. 
167. 

6  What  is  reasonable  notice  to  the 
indorser  of  non-payment  fay  the 
drawer  of  a  promissory  note,  or  ac- 
ceptor of  a  bill  of  exchange)  is  a 
question  of  law  arising  from  the 

'      particular  facts.    1  Term  Rep.  1G7. 
(And  see  Action  on  the  Case,  II. 
and  cases  posL) 

7  Where  tlie  note  became  due  on  the 
5th  October,  and  the  indorsee's  clerk 
called  on  the  drawer  Donaldson,  nt 
10  o'clock  in  the  morning,  and  nst 
finding  him  at  home,  left  word  that 
the  note  was  doe,  and  desired  that 
the  drawer  would  send  for  it  to  his 
master's  and  take  it  up ;  and  on  the 
6th  called  again  on  the  drawer,  who 
told  him  he  would  take  it  up  that 
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daj  within  the  bankiug  hours,  which 
not  being  done,  the  other  ealled  on 
tlie  drawer  again  on  the  Tth,  and 
not  finding  him  at  home,  then  ten- 
dered it  to  the  indorser ;  and  all  the 
parties  lived  within  20  minutes 
walk  of  each  other;  the  indorser 
was  discharged  by  the  laches  of  the 
holder,  motwlthstandiug  he  had  no* 
tice  from  the  drawer  on  the  dth 
that  he  could  not  pay  it.  1  Term 
Rep.  167. 

fl  In  this  ease,  even  if  the  notice  had 
been  given  on  the  6th,  it  would  have 
been  too  late,  because  the  plaintiffs 
had  given  credit  to  the  drawer.  1 
Term  Rep.  171. 

9  Where  the  drawer  of  a  promissory 
note,  or  the  acceptor  of  a  bill  of  ex- 
change, do  not  live  in  the  same 
place,  the  holder  must  write  by  the 
next  post  after  the  bill  is  dishonor^ 
ed.     1  l^ann  Rev.  168. 

it  Notice  of  the  dishonor  of  a  bill  in 
London  was  sent  by  the  post  to  the 
holder  in  Manchester,  where  the  let- 
ter was  delivered  out  between  eight 
an<l  nine  in  the  mornine  $  the  post 
from  thence  for  lAverpoU,  where  the 
drawer  lived,  went  out  at  noon  be- 
tween twelve  and  one ;  the  holder 
did  not  send  notiee  to  the  drawer 
the*  same  day,  nor  by  the  post  of 
I  he  succeeding  day,  but  by  a  private 
hand  on  the  latter  day,  who  did  not 
deliver  it  till  two  hours  after  the 
post  delivery,  and  about  one  hour 
before  the  post  left  Liverpool  for 
London :  held,  that  the  holder  had 
Rittde  the  bill  his  own  by  his  lachej. 
For  whether  reasonable  notice  be  a 
^lestion  of  law  or  of  fact,  and 
whether  or  not  the  law  require  no* 
tice  to  a  party  living  at  another 
ftlace  by  the  next  post,  (by  which 
I  nust  be  understood  the  next  post  by 
"which  it  is  practicable  to  give  no- 
tiee ;  and  whether  or  not  four  hours 
be  a  sufficient  interval  for  that  pur- 
pose ;)  at  all  events  the  holder  ought 
to  have  written  at  farthest  by  the 
post  of  the  sneceedinG;  day.  Varhy' 
s/iire  V.  Parker.    6  JSosf,  3. 

li  The  circumstances  undef  which  a 


notiee  was  given  in  any  partieohr 
case,  are  to  be  ascertained  by  a  ju- 
ry ;  but  whether  under  such  ciream- 
stances  notiee  were  given  in  a  rea- 
sonaUe  time,  is  a  question  of  law, 
on  which  thev  ought  to  receive  the 
direction  of  the  judge.  6  East,  10, 
11, 13. 

(And  see  ante.  fFilles,20if,  6,  cited, 
6  East,  ±2 ;  and  Action  on  the 
Case  II.) 

i2  The  general  rule  as  collected  from 
the  cases  seems  to  be,  that  with  re- 
spect to  persons  living  in  the  same 
town  the  notice  shall  be  given  by 
the  next  day  ;  and  with  respect  to 
persons  living  at  different  places  by 
the  next  post ;  leaving  parties  in 
particular  cases,  where  compliaBet 
with  such  latter  part  of  the  rule 
cannot  reasonably  be  expected,  to 
account  for  their  non-compliaiMt 
with  it.    6  East,  10, 11, 18. 

13  Where  abill  of  ex<^hange  passed 
through  the  hands  of  five  persons, 
all  of  whom  lived  in  or  near  Xor- 
don,  and  the  bill  being  dishonored, 
the  holder  cave  notice  on  the  same 
'day  to  the  fifth  indorser,  and  he  oa 
the  next  day  to  the  fourth,  and  he  on 
the  next  day  to  the  third,  and  he  o^ 
the  next  day  to  the  second,  and  he 
on  the  same  day  to  the  first  $  the 
court  (K.  B.)  M  ere  of  opinion,  on  a 
case  hading  these  facts,  that  doe 
diligence  had  been  used :  and  Lord 
Kent/on  thought  the  question  of  doe 
diligence  was  proper  to  be  left  to 
the  jury ;  on  which  the  other  ju<%es 
save  no  opinion.  Hilton  r.  8hff^ 
herd.    6  Mast,  14,  «. 

i4  Dubitatttr  by  Lord  Kenyan,  wheth- 
er tlie  question  of  reasonable  ndike 
as  to  the  dishonor  of  a  bill  of  ex- 
change be  not  a  Question  of  fact  to 
be  submitted  to  tne  jury  under  all 
the  circumstances  of  the  case.  B«t 
thougli  the  holder  may  have  lost 
his  remedy  against  the  drawer 
through  want  of  notice,  (and  notiee 
by  the  drawee  to  the  drawer  the  next 
dav  will  not  suffice  for  notiee  byi^ 
holder,)  yet  a  subsequent  promise  by 
the  drawer  to  the  holder^  that  hi 
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tmU  s^ihe  hlB  aUd^  will  support 
an  assumpsit.    Mopes  t.  Jilder.    6 
East,  I69  n, 
10  A  bill  indorsed  in  blank,  and  de- 
posited bj  tbe  holder  with  his  bank- 
ers, became  due  on  Saturday,  and 
was  presented  for  payment  about 
two  o'clock  on  that  day ;  payment 
bej]^  refused,  the  bill  was  noted 
and  again  presented  between  nine 
and  ten  in  tne  evening  by  a  notary ; 
on  Mcfnday  the  bankers  informed 
the  holdor  that  the  bill  was  dishon- 
ored, who  on  that  day  about  noon 
Seiye  notice  to  the  iudorser;    the 
older  lived  at  Knlghtsbridge,  and 
th«    indofser  in   Tottenham-Comi- 
Mood;  held -that  this   notice  was 
sufficient  to  entitle  the  holder  to  re- 
cover f^ainst  the  iudorser.    Hiaynes 
V.  Birks.    S  Bos.  Sf  Pull.  509. 
16  Notice  of  a  bill's  being  dishonored 
by  the  drawee  by  non-payment,  is 
not  necessary  to  be  givi|p  to  the 
drawer,  if  lie  has  no  effects  in  the 
hands  of  the  drawee  either  at  the 
time  of  drawing  or  when  the  bill 
becomes  due.    Biclcerdike  4*  al.  as- 
signees V.  BoUnum.    1  Term  Bep. 
40J. 
(And  see  tit.  Bankrupt  VII.) 
i7  This  rule  proceeds  upon  the  ground 
of  a  supposed  fVaud  in  the  drawer. 
3  Bos.  S[  PulL  2^2. 
is  Notice  of  non-payment  by  the  ac- 
ceptor need  not  be  given  to  the 
drawer,  if  the  latter  have  no  effects 
in  the  hands  of  the  former  thoueh 
the  indorser  have.     1  Bos.  Sf  Pml. 
652. 
Id  The  objection  arising  from  want  of 
notice  of  non-acceptance  of  a  bill  of 
exchange  from  the  holder  to  the 
drawer,  is  done  away  by  shewing 
that  the  latter  had  no  effects  in  the 
hands  of  the  drawee  at  the  time. 
Rogers  v.  Stephens.    2  Term  Sep. 
713. 

20  Quere,  How  far  this  rule  holds,  if 
the  drawer  shew  from  other  circum- 
stances that  in  fact  he  sustained  an 
imnry  for  want  of  snch  notice.  2 
jftrm  R^.  ri3. 

21  But  at  any  rate  a  subsequent  pro- 


mise by  the  drawer  to  ^ay  the  bill 
is  a  \^aiver  of  the  want  of  notice. 
2  Term  Rep.  713. 

22  And  if,  on  demand  made,  he  an- 
swer  that  ^  the  bill  must  be  paid,"  it 
is  equivalent  to  a  promise  to  pay. 
2  Term  Rep.  713. 

28  wS.  makes  a  promissory  note  paya- 
ble to  B.  or  order,  which  B>  indor- 
ses, hiiving  given  no  value  for  it,- 
,  and  knowing  that  A.  is  insolvent ; 
in  an  action  by  the  indorsee  against 
1/.',  it  is  not  necessary  to  prove  that 
the  note  was  presented  for  payment 
to  S.  immediately  when  it  became 
due,  or  that  notice  was  given  to  B. 
of  .^.'s  refusal  to  pay  it.  De  BerdJt 
V.  dtkinson.    2  U.  Black.  336. 

24i  ^.  being  in  insolvent  circumstances^^ 
B.  undertakes  to  be  a  security  for  a 
debt  owing  from  ^.  to  C,  by  indors* 
ing  a  promissory  note  made  by  •(?. 
payable  to  J?.,  at  the  house  of  D. ; 
the  note  is  accordingly  so  made  and 
indorsed  with  the  knowledge  of  all 
parties ;  just  before  it  becomes  due, 
jB.  being  informed  that  D.  has  no 
effects  of  A.  in  his  hands,  desires  D, 
to  send  the  note  to  him  J^.,  and  says 
he  will  pay  it,  having  theaa  fund 
in  his  hands  for  that  purpose :  the 
note  is  not  presented  at  ^.'s  house 
till  three  days  after  it  is  due ;  C 
-  cannot  maintain  an  action  against 
B.  on  the  note,  not  bavins  used  due 
diligence  in  presenting  the  note  asr 
soon  as  it  was  due  to  D.  for  payment, 
and  in  giving  immediate  notice  to  A 
of  the  non-pavment  by  D. ;  for  B. 
has  a  right  to  insist  on  the  strict  rule 
of  law  respecting  the  indorser  of  a 
note,  notwithstanding  the  particular 
circumstances  of  the  case.  JVYs/Mf 
son  V.  GouihU.  2  U.  Black.  609. 
25  .d.,  the  agent  in  America  of  B.  in 
Eiigland^  drew  a  bill  upon  him,  and 
indorsed  it  to  C,  also  residing  in 
^America,  who  indorsed  it  over.  Be- 
fore the  bill  became  due,  %^.  having 
reason  to  believe  that  A  would  fail, 
lodged  propertv  belonging  to  B.  in 
the  hands  of  k.  to  answer  the  bill 
in  case  it  should  be  returned ;  C. 
undertaking  to  restore  the   same^- 
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whenever  it  sliould  appear  that  he 
nas  exonerated  from  the  bill.  Ac- 
ceptance and  payment  of  the  bill 
were  refused,  but  no  notice  was  giv- 
en to  A,  Held  that  A.  was  dis-' 
changed.  Clegg  v.  Cotton,  3  Bos. 
*  PuU.  239. 

26  If  the  indorsee  of  an  inland  bill, 
not  due,  present  it  for  aoceptance, 
which  is  refused,  and  delay  giving 
notice  to  his  indorser,  the  indorser, 
will  be  discharged.  Goodall  v. 
Dolley.    1  Term  Rep.  712. 

27  And  a  subsequent  proposal  by  the 
indorser  to  pay  the  bill  by  instal- 
ments, made  without  the  knowledge 
of  the  indorsee's  laches,  is  not  a 
waiver  of  the  want  of  notice.-  1 
Term  Rep.  712. 

28  The  purchaser  of  a  foreign  bill  of 
exchange,  payable  at  a  certain  time 
after  sight,  which  is  publicly  offer- 
ed for  negotiation,  is  not  bound  to 
send  it  by  the  earliest  opportunity 
to  the  place  of  its  destination.  Ma- 
ilman V.  D^Eguino.  2  H.  Blade- 
stoney  56  i5.     (See  6  Bast^  7.) 

29  There  is  no  fixed  time  when  a  bill, 
drawn  payable  at  sight,  of  a  cer- 
tain time  after,  shall  be  presented 
to  the  drawee,  but  it  must  be  pre- 
sented within  a  reasonable  time.  2 
If.  Black.  56$. 

30  What  i!9  a  reasonable  time,  is  a 
question  for  the  jury  to  decide,  from 
tne  circumstances  of  the  case.  2 
H.  Black.  565. 

31  But  semble^  that  if  the  holder  of  a 
bill  so  payable,  neither  presents  it 
nor  puts  it  in  circulation^  he  is  guil- 
ty of  lachesy  and  cannot  recover  up- 
on it.  2  H.  Black.  565. 

32  It  is  sufficient,  if  notice  of  a  bill 
drawn  in  England  on  a  person  in 
the  East  Indies,  being  dishonoured, 
is  sent  to  England  by  the  first  di- 
rect and  regidar  mode  of  convey- 
ance, whether  it  be  by  an  English 
or  a  foreign  ship ;  the  holder  is  not 
hound  to  send  such  notice  by  the 
ac<!idental,  though  earlier  convey- 
ance of  a  foreign  ship,  not  destined 
1o  this  country.  2  U.  Blackdone^ 
565. 


33  A.  makes  a  promissory  note  payi- 
ble  to  B.  or  order,  with  a  memo- 
randum upon  it  that  it  will  be  paid 
at  the  house  of  C.  who  is  .^.'s  bank- 
er ;  in  the  course  of  business  the 
note  is  indorsed  to  C.  In  an  aetioa 
by  C.  against  the  indorser,  it  is  not 
necessary  to  prove  an  actual  de- 
mand on  A.  aanderson  v.  Judge.  2 
H.  Black.  509. 

34  If  a  note  be  made  payable  at  a 
particular  house,  a  demand  of  pay- 
ment at  that  house  is  a  demand  on 
the  maker.    2  H.  Black.  509. 

35  The  putting  a  letter  into  the  post- 
office  to  the  indorser  in  proper  time, 
informing  him  that  the  maker  has 
not  paid  a  note  when  due,  is  suffi- 
cient evidence  of  notice  to  such  in- 
dorser.    2  H.  Black.  509. 

36  In  an  action  on  a  promissory  note 
by  the  indorsee  against  the  makers 
notice  of  the  indorsement  need  not 
be  averted. ,  Reynolds  v.  Davies^  ui 
error.    1  Bos.  S^.  PalL  625. 

87  An  indorsee,  three  months  after  a 
bill  became  due,  demanded  payment 
of  the  indorser,  who  first  promised 
to  pay  it  if  he  lootdd  call  again  with 
the   account,  and  afterwards  said 
thitt  he  had  not  had  regidar  noticBj 
hut  as  the  debt  ^  was  jusUy  due  he 
would  pay  it :    held  that  the  first 
conversation,  being  an  absolate  pro- 
mise to  pay  the  bill,  was  prima  facie 
an  addiission  that  the  bill  had  been 
presented  to  the  acceptor  for  pay- 
ment in  due  time,  and  had  been  dis^ 
honoured,  and  that  due  notice  had 
been  given  of  it  to  the  indorsee;  and 
superseded  the  necessity  of  other 
proof  to  satisfy  those  averments  in 
the  declaration  ;    and  that  the  se- 
cond conversation  only  limited  the 
inference  from  the  former  so  far  as 
the  want  of  regular  notice  of  the 
dishonour  to  the  defendant    went ; 
which  objection  he  waved.     lAtwik 
v.  Robertson.    7  East,  231. 
38  If  an  indorsee  neglect  to  demand 
payment  of  the  drawer  in  a  eonve- 
nient  time,  a  subsequent  promise  to 
lay  by  the  indorser  will  cure  this 
atches.    By  Lord  Raymotidy  C.J' 
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Sjaidde^  y.  Berry,  Middle$ex.    7  the  place  where  it  is  made  payable; 

.  Eagty^^^fti^  and  if.hepresentit.aftersueh  hours, 

d9  It  seems  that  proof  of  a  protest  for  without  effect,  it  is  no  evidence  of 

non-aeeeptance  of  a  forei^  bill  of  the  dishonor  of  the  bill  so  as  to, 

exehai^  is  necessary.  tQ  enable  the  charge  the  flraw^r.    Parker  v.  Cror-' 

pajee  to  recover  against  the  draw*  ^  don.    7  Eqstj  38d.       -  ^ 

er;  and  that  the  want  of  it  is  Qot  4i2  An  indorser  of,  a  bill  of  exchange 

ispplied  by  proof  a  noting  for  nqn-  is  entitled  to  notice  of  the  bill's  l^- 

aceeptaace  and  a  sabseguient  pro-  jng  dishonoredt  notwithst^dine  the 

test  for  non-payment.    But  whcth-  insolvency,  imd  absconding  of  the 

eror  net  the  protest  for  ,  non-pay. «  .  drawer.  Mdyy.Cqffbh  4Jffii5s.  34^. 

ment  be  sufficient  in  suck   case,  48  When  tiie  maker  of  a  promissory 

where  the  holder,  after  a  refusal  n6te  has  assigned  all  his  property 

l^  ihe  drawee  to  aeccDt,  presented  to  the  indorser,  for  his  security  a- 

it  for  payment  when  due,  and  was  gainst  his  indorsements,,  the  indor-* 


refusea  payment;  at  any  rate  the  6er  is  con8i4ered  as  waiving  adeir 
holder  is  bound  to  give  notice  to  mand  qn  the  maker  as.  well  as  no- 
the  drawer  of  the  non-acceptance ;  tice  to  himself  by  an  indorsee.  Bond 
without  which  the  original  payees  .  et  aL  y*  Parriham.  5  Mass.  ±70. 
to  whom  the  bill  was  returned,  can-  44  A  citizen  of  the  UnUed  St€de$y  be- 
not  recover  against  the  drawer ;  and  ing  in  the  East-Indies^  indorses  to 
it  is  no  excuse  fof  not  giving  such  merchants  living  in  Madras  a  bill 
notice,  that  the  drawer  liad  no  ef-  of  exchange  payable  in  London^  and 
fects  in  the  drawee^*  hands  at  the  returns  to  the.  United  States;  the 
time  when  the  bill  was  refused  ac-  indpmees  forward  the  bill  to  tlieir 
ceptanee,  or  afterwards,  if  he  had  ftgent  in  London  by  whom  it  is  pre- 
some  effects  (to  whatev<ir  amount)  sented  and  protested  for  non-accept- 
in  the  drawee's  hands  when  the  ance  and  non-payment,  and  therc;- 
bill  was  drawn.  Orr  and  M/ers  v.  upon  he  returns  it  to  his  principals, 
J^^jrifmis.    7  Rad^  359.  the  indorsees,  in  Madras ;  who  ia 

40  W^ere  the  indorsee  of  a  bill  of  a  reasonable  time  afterwards  send 

exeha^ge  Ipd^d  it  with  his  bank-  notice  to  the  indorser,  then  in  the 

era,  who.  presented  it  for  payment  United  9tate$.     This    notice  ij^as 

on  the  4ith  when  it  Was  dishonored ;  held  sufficient  to  charge  the  indorser. 

and.oi^  the  0th  they  returned  it  to  tkilt  etoLy.  M>ble.     R  Mass.  167. 

^e  indorsee,  who  gave  notice  to  the  45  The  putting  a  letter  into  the  post- 

drawer'of  the  dishonor  on  the  6th  office,  directed  to  the  indorser  of  a 

by  the  two-penny  post :  held  such  bill  of  exchange,  ^d    containing 

notice  to  be  reasonable.    8cM  r.  notice  of  its  being  protested  for  non- 

Liffard.    0  iSos^,  347.  payment,  was  held  su^cient,  al- 

4i  Whether  or  not  the  fact,  of  putting  thoug*h  it  did  not  appear  that  tl^ 

a  letter  into  the  post-office  contain-  letter  was  ever  received.    Muxm  v. 

ing  notice  of  the  dishonorof  a  bill  Baldwin  etaL^  Mt^ss.  3i6. 

to  the  drawer,  to  whom  it  was  di-  46  Where  a  note  is  payable  at  a  day 

rected,  be  of  itself  sufficient  evi-  certain  with  gnice,  notice  to  the  in- 

dence  to  be  left  to  the  jury,  tiiat  florser,  of  the  non-payment  by  the 

such  notice  reached  the  drawer:  maker,  given  on  the  last  day  of 

At  any  rate,  if  a  bill  be  accepted  n-ace  is  sufficient.      Widgery   v. 

payable  at  .d-'s  who  is  the  acceptor's  Munroe  etaL    6  J^tass.  4^49. 

banker,  the  party  taking  such  spe-  47  An  indorser  of  a  bill  of  exchange 

eiaj  acceptance,  which  he  is  not  is  entitled  to  seasonable  notice  of 

bound  to  do,  thereby  impliedly  a-  its  being  dishonored,  although  he. 

grees   to  present  it  for    payment  indorsea  only  for  accommodation  o^ 

tf ithin  the  (isual  baBking>  hours  at  the  drawer,  and  the  dniM  er  had  tad 
35 
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effects  in  the  hands  of  the  drawee. 
Warder  et  aL  v.  lacker.  7  Missa- 
chusetts,  449. 

48  Where  a  promissory  note  was  pay- 
able on  the  4ffa  and  demanded  on 
the  10th  of  the  month,  it  was  held 
to  be  within  a  reasonable  time,  to 
charge  the  Indorser,  the  holder  of 
the  note  living  near  200  miles  from 
the  promiser's  plaee  of  abode :  but 
a  demand  on  the  promiser,  and  No- 
tice to  the  indorser  on  the  3d  of  the 
succeeding  month  were  held  not  to 
be  within  a  reasonable  time.  Free- 
wan  et  aL  V.  Boynton,    7  Muss,  483. 

49  Where  the  indorsor  of  a  promissory 
note,  before  it  became  due,  inform^ 
ed  the  holder  that  the  maker  had 
absconded,  and  being  secured  for 
his  responsibility,  he  would  give  a 
new  note,  and  requested  time  to  pay, 
and  in  the  mean  time,  the  note  fell 
due,  it  was  held  that  the  holder  was 
not  bound  to  make  a  demand  on  the 
maker,  or  to  give  notice  to  the  in- 
dorser. Leffingirell  Sf  Pierpoint  v.. 
White.     1  Johns.  Cas.  99. 

90  Where  the  holder  of  a  note,  on  the* 
day  it  was  payable,  received  a  part' 
from  the  maker,  and  gave  notice  of 
non-payment  generally  to  the  indor- 
ser, it  was  held  sufficient  to  charge* 
the  indorser  with  the  payment  of 
the  residue.  James  v.  Badger,  i 
Johns.  Ca$.  131. 

51  A  notice  to  the  indorsee  on  the' 
third  or  last  day  of  grace,  after  a 
demand  on  the  maker,  and  his  de^ 
fault,  is  good.  Corp  v.  M^Cknnb. 
1  Johns.  Gas.  828. 

^2  Where  an  agent  receives  a  bill 
of  exchange  in  order  to  obtain 
payment,  he  must  send  notfee  of  the 
non-acceptanee  and  non-payment, 
with  the  protest,  to  the  remitter  of 
the  bill,  whose  duty  it  is  to  give  im- 
mediate notice  to  the  drawer.  Tun- 
no  ^  Cox  V.  Lague.  2  Johnson% 
Cas.  1. 

53  If  the  agent  himself  undertakes  to 
give  notice  to  the  drawer  of  the 
non-acceptance,  &c.  it  will  be  snfli- 
eient  if  it  be  given,  as  soon  as,  un- 
der the  circninstaQces  of  the  «ate,  it 


eonld  have  he^n  reeeiTed  from  t&ir 
holder.  Tunno  Sf  Cox  v.  Lagm^ 
2  Johns.  Cos.  1. 

54  The  pnsTalenee  of  a  malieDaiitfe' 
▼er  in  the  city  of  ^ewvoAy  wiione 
the  party  resided,  was  held  a  8id&- 
eient  exense  for  not  giving  notice  to 
the  drawer  until  Jrovemberf  of  a 

Sfofesf  of  non-payment   made   in 
"(jatemlmr.    Ibid. 

55  There  i»  no  parfieular/omi  of  no- 
tiee  to-  the  indorsee  of  a  note,  pre- 
scribed by  law.  It  is  enough,  if, 
under  ail  circamstak&ces,  it  is  suffi- 
cient to  put  him  on  enquiry  \  and  It 
is  pi^operly  a  nue»tion  oi  fact  for 
the  jury  to  cleeiae.  Beedtf  v.  SeiA^ta. 
2  Johns.  Cas.  337. 

58  The  second  indorsor  of  a  promis- 
sory note,  when  called  u^n  by  the 
holder  to  pay,  in  defkult  of  the  ma- 
ker, is  bound  to  take  up  the  note 
and  give  notice  immediately  to  the 
first  indorsor,  and'  if  he  fails  to  sive 
such  notice  as  soon  as  he  reeeires 
it  from  the  holder,  th^-precedinii^  in- 
dorsor is  not  liable  to  him.  »llbr- 
gan  r.  Woodwotth.  3  Johnson% 
Cos.  89. 

57  A  bill  Was  draMn  and  dated  at 
Ahr^orfr,  on  persdus  residing  there 
who  accepted  it.  The  drawers,  in 
ffeet,  resiacd  at  Petersburg  in  Ftr- 
ginia.  The  hill  being  protested  for 
non-payment,  the  holder,  on  the 
same  day,  or  the  day  after,  put  tw9 
letters  in  Uie  post-office,  giving  no^ 
tice  of  the  protest  to  the  drawers^ 
one  of  whicn  two  letters  was  direct- 
ed to  ^ewyorky  the  other  to  JVbr- 
folkj  the  supposed  plaee  of  their  re^ 
sidence.  It  was  hem,  that,  as  it  did 
not  appear  that  the  holder  kiiefr 
where  the  drawers  lived,  he  had  us- 
ed due  idiligenee,  and  that  the  do- 
tiee  was  sufficient  Chapman  r. 
Lipscambe  S^  Powell  1  Johnsm^Sy 
Rev.  294. 

58  Ii  an  indorsee  of  a  note,  who  has 
not  had  regular  notice  of  non-pay- 
ment, by  the  maker,  does,  with  fulT 

/  ^  7  7 

knowledge  of  the  fact,  make  a  sub- 
sequent promise  to  pay,  it  is  a  wai- 
ver  of  the  want   of  due  notice. 
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Ant  amwnfrii  will  lie  agtiut  him- 
Buryee  t.  ZXenjuson.    B  Johns.  iRe- 

dO  A  UU  (afexdmiij^  drawn  at  i?V)»r' 
yofkon  persons  in  BalHmorSjWas 
fr^ateA  for  non-aeeeptanee,  and 
the  notary  testified,  tbat  it  was  osu- 
ai  lor  himy  in  all  eases  of  a  protest 
of  bills,  where  the  indorsors  or 
drawers,  liv'ed  at  a  diatsnee,  to  send 
a  written  notiee  of  the  dishonor  of 
ihe  bill,  &e.  by  post,  on  the  evening 
of  the  same  day,  to  the  indorsor  or 
drawer,  and  that  he  belieyed  that 
he  had  sent  sneh  a  notiee,  in  that 
way,  to  the  indorsors  in  tlie  present 
«ase,  who  resided  at  JVbiryorfc; 
this  was  held  soffieient  eridenee,  in 
•the  first  instance,  to  snpport  the  a^ 
rernient  of  due  notiee  to  the  indor- 
sors of  the  dishonor  of  the  bill. 
JUBUer  t.  Hacklttf.  5  Johns.  Rep^, 
87ff. 

|E>0  A  subsequent  promise  to  pay,  nn« 
der  afnll  Knowledge  of  want  of  due 
^otiee,  is  a  waiver  of  sneh  notice ; 
^nt  where,  speaking  of  several  bills 
4rawn  on  different  plaees,  and  unr 
der  di^rent  eireumstanee,  the  iur 
dorsor  said,  ^  i  will  take  eare  of 
the  bills,"  or  ^  see  them  paid,"  this 
ivas  held  not  to  be  sufficient  evir 
dence  of  a  subsequent  promise  to 
pay  one  of  the  bills  on  which  no 
fiotice  of  non-aeeeptanee  had  been 
given.  The  promise  ought  to  be 
explicit,  and  made  out  by  elear  and 
unequivocal  evidence.    Ifnd. 

#i  Where  the  indorsor  of  a  i|ote, 
which  has  not  been  paid  by  the  ma; 
ker,  promises  to  pay  the  holder,  a 
previous  demand  on  the  maker,  and 
notiee  to  the  indorsor,  need  not  be 

? rowed,  but  will  be  presumed. 
itrson  v«  Hooker.  3  Johns.  Ber 
portSf  08. 
M  Where  a  ereditor  received  from 
his  debtor,  an  order  on  a  third  per- 
son, for  the  amount  of  his  debt,  the 
9th  Deeemher^  1804<,  and  whieh  the 
drawer  agreed  to  pay  in  10  or  iS 
days^  and  the  order  was  not  pre- 
sented for  payment  until  Mcarch^  or 
«9%ny  wcete  aft^r,  and  the  drawee 


in  the  mean  tinse  fuled,  it  was  held, 
that  the  holder  had  not  used  due 
diligence,  and  must  bear  the  loss. 
Browet  v.  Jones.    2  Johns.  Mtp.  230* 

68  Notice  of  protest  ought  to  be  givi* 
en  in  a  reasonable  time  $  and,  by  not 
giving  it,  the  holder  tdces  the  loss 
upon  himself,    l  Dallas^  234,  270. 

64f  What  notiee  is  necessary  to  be 
given  to  the  drawer  of  a  bill  of  exr 
change,  or  indorsor  of  a  promissory 
note,  on  a  refusal  to  pay.  2  Btdlasy 
78,  158,  192,  283. 

69  Whether,  on  the  count  far  money 
had  and  received^  notice  of  non-ac^- 
eeptance  and  of  non-payment,  be 
necessary  to  charge  an  in  jorser  who 
knew,  at  the  time  of  indorsing,  that 
the  drawer  had  no  right  to  drav^ 
1  Cranchj  260. 

^6  An  action  of  nssumpi^  was  brought 
.on  a  judgment  obtamed  against  the 
defendant  in  Maryland  as  indorsor 
of  a  bill  of  exchange,  and  it  appearr 
led,  that  the  plaintiff  had  declared 
|n  the  suit  in  tMdryland^  on  a  pror 
test  for  non^paytnerdy  as  well  as  for 
nan-acceptance  of  the  bill,  and  the 
cause  was  there  tned  by  a  jury, 
who  found  for  the  plaintiff,  on 
which  the  Judgment  was  rendered. 
It  was  h^Id  that  the  question  of 
reasonable  notiee  or  due  diligence, 
was  a  question  compounded  of  law 
9nd  fact,  and  proper  to  be  submitr 
ted  to  a  jury,  and  having  once  been 
fairly  litigated  and  decided,  it  was 
not  again  to  be  investigated,  in  an 
lection  brought  in  this  state,  on  the 
judgment.  7b^2ar  v.  Bryden.  8 
Johns.  Rep.  173. 

67  What  is  due  notice  to  the  indorsee 
of  non-payment  of  a  note  or  hill ; 
^nd  what  evidence  of  a  waiver  of 
notice.    4  Dallas^  109, 127,  iffl. 

68  Where,  the  promiser  in  a  note  of 
hand  bad  left  Uic  commonwealth 
before  the  maturity  of  the  note,  and 
the  holder  lefl  a  demand  at  his 
dwellinghouse  on  the  day  the  note 
fell  due,  and  on  the  same  day  gave 
notice  to  the  indorser  that  the  note 
was  unpaid  and  requef^ted  payment, 
the  indorser  wa3  held  liable,  air 
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thovgli  not  informed  of  Che  absenee 
of  the  promiser.  Sanger  t.  Sthnjh- 
son.    8  Mass,  260. 

flO  What  is  dae  Dotiee  of  die  protest 

'  of  promissory  notes  in  Pemisylvanid, 
4  baUas^  109,  i^,  151, 168. 

p'O  If  the  drawer  of  a  bill  of  exchange, 
at  the  time  of  drawing,  has  a  right 
to  expect  that  his  biUittU  be  konareiy 
lie  is  entitled  to  strict  notice,  al- 
though he  had  no  funds  in  the  hAnds 
of  the  drawee.  French  v.  Bank  of 
Columbia.    4  Cranch,  141. 

yt  The  reasonableness  of  notice  ol  a 

{protest,  mnst,  in  Permsylvania^  be 
eft  to  the  jury  as  a  question  of  fact, 
and  not  of  law.    1  Lalias,  254! 

Vn.  Protest;  vahere  necessary. 

♦ 

1  No  interest  allowed  in  an  action 
on  an  inland  bill  of  exchange  with- 
out a  protest.  Harris  y.  BcMon, 
2  8tr.9±0. 

2  In  declaring  upon  inland  bills  a- 
'   ffainst  the  drawer,  protest  need  not 

be  set  lorth.  Protest  was  not  ne- 
cessary to  charge  the  drawer  of  in- 
land bills  at  common  law.  Borou^ 
V.  Perkins.  1  Salkddy  181.  2  X. 
Bavmottd^  992. 
9  The  provisicms  of  stat.  9  and  10 
W.  3,  c.  17,  respecting  protests  of 
inland  bills,  do  not  apply  to  such 
bills  as  are  made  payable  after 
sight.  Lefihy  v.  MMs.  4  Term 
^.  170. 

4  '  Therefore  an  acceptor  of  such  a 
bill,  who  refuses  payment  on  the 
third  day  of  grace,  is  not  liable,  to 
any  cham  £r  the  noting  of  the 
bill.    4  Term  ttep.  170. 

5  Noting  is  unknown  to  the  law  as 
distinguished  from  the  protest,  of 
which  it  is  merely  a  preliminary 
step.    4  Term  Rep.  170.  ' 

6  In  an  action  against  the  drawer  of 
a  foreign  bill  of  exchange  a  protest 
for  non-acceptance  must  bef  proved. 
Gale  V.  Walsh.    5  Term  Rep.  289. 

7  A  bill  of  exchange  payable  60  days 
after  sight  becomes  due  60  days  af- 
ter acceptance,  or  after  protest  for 
iton-a^cpptancQ,  andmay,  when  due, 


be  protested  for  non-payment   %^ 
Term  Rep.  200. 
8    Several  bills  were  drawn  by  J.  in 


to  be  void  if  the  bills  should  be  paid 
in  the  East^Indies,  or  paid  here  by 
the  obligor  within  80  days  after  the 
bills  should  be  produced  to  him  af- 
ter being  sent  back  here  protested 
for  non-pawMnt;  before  the  bills 
arrived  in  the  £ost-Jndies,the  draw- 
ees had  left  that  place,  and  their  a- 
eents  refused  to  accept  them  when 
tjiey  did  arrive :  the  bills  were  then 

^  protested  in  India  for  noiZraccA^ 
anecj  and  sent  back  to  EnglanaM 
protested :  some  of  these  being  pre- 
sented to  one  of  the  drawees,  wbo 
was  then  in  EngUutd^  fbr  payment, 
vere  protested  for  non'paymetd  here. 
In  debt  on  the  bonds  the  court  of  C. 
P.  held,  that  with  respect  to  the 
bills  returned  pr6tested  for  non-ae' 
ceptance  and  not  presented  and  pro« 
tested  for  ii^n-payment  here,  the 
obligor  was  not  uable ;  but  for  those 
Which  were  so  protested  for  non- 
payment here.  Die  was  liable ;  this 
beine  a  substantial  performance  by 
the  obligee  and  of  his  undertakii^ 
according  to  the  condition  of  the 
bonds;  and  the  eourt  gave  judement 
on  the  several  counts  accordingly ; 
on  two  for  the  plaintiffs,  and  on  one 
for  the  defendant  .  French  etaLr. 
Campbell.    2  H.  Black.  168. 

9  On  the  j  udgment  on  the  two  oonnti 
for  the  plaintiffs,  the  defendant 
brought  a  writ  of  error  in  K.  B., 
and  that  court  holdii^  that  the  na* 
dertaking  on  the  part  of  the  plain- 
tiffs ought  iA  have  oeen  UteraUy  com- 
plied with,  revers^Hs  judgdmad 
qfthecovrt  of  C.  P.  on  those coants; 
iCnd  intimated  their  coneurrenfc 
with  the  court  of  C.  P.  on  the  oth- 
er count  CmnpheU  v.  French^  in 
error.    6  Term  Rep.  200. 

10  A  bill  drawn  in  ^l^wyork^  on 
Charleston^  Sottth-CarMnaj  or  any 
other  state,  is  an  inland  bill,  on 
\vbich  a  protest  for  non-accept^^ice 
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or  Qon-paymeiity  is  not  neeessarj; 
"bat  a  regular  ootiee  of  non-aceept- 
anee  is  requisite  to  charge  the  m- 
dorsor.   Jaulerv.Hackley.  5  Johns, 

Bm.  375. 
II  Whether  protest  for  non-pajment 
'   of  a  foreis^D  bill  of  exehanee^  mast 
he  made  tin  the  last  day  of  grace. 
Fenwiek  v.  Sears*     i  Cranch,  360. 
i2  Whether  the  reasonabUniss  of  no- 
tice be  matter  of  /act,  or  matter  of 
law*    Ibid. 

YIU.  FictUiMis. 

f  Where  a  hill  of  exchange  was 
'  drawn  by  the  defendant  and  others 
on  the  defendant  alone,  payable  to 
a  fictitioos  person,  (which  was 
known  to  all  the  parties  concerned 
in  drawing  the  bill,)  and  the  defend- 
ant received  the  value  of  it  from 
the  second  iuddrser  ;  it  was  held 
that  a  bona  fide  holder  for  a  valua- 
ble consideration  might  recover  the 
amount  of  it  in  an  action  against 
the  acceptor  for  money  paid,  or 
money  had  and  received.  Taihck 
▼.  Utaris,  3  Tmn  Bep.  174. 
S  It  was  considered  as  an  agreement 
by  aU  parties  to  appropriate  so 
mueb  property  to  the  account  of  ^e 
holder.    3  Term  Rep.  182. 

3  A  bill  so  drawn  is  in  its  legal  ope- 
ration payable  to  hearer^  and  may 
be  declared  on  as  such ;  setii^. 
Fens  V.  Lewis*    8  Term  Rep.  182. 

4  Ji*  having  signed  his  name  to  a 
blank  paper  duly  stamped,  and  de- 
livered it  to  B.  for  the  purpose  of 
drawing  a  bill  of  exchange  m  such 
manner  as  B.  shall  think  fit,  B. 
draws  a  bill  payable  to  afictUious 
payee  or  orders  and  indorses  it  for  a 
Ysioahle  consideration  to  C,  who  is 
ignorant  of  the  transaction  between 
Ji.  and  B. :  C.  may  maintain  an  ac- 
tion against  Ji.  as  the  drawer  of  a 
bill  payable  to  bearer^  on  a  count  to 
that  elieet  Collis  6f  al.  v.  Emmett* 
±H.  Black.  313. 

I  Or,  C.  may  recover  on  a  count  sta- 
ting the  special  circumstances.  1 
A  Black.  313. 


6  If  a  bill  of  exchange  be  drawn  in 
favour  of  eifijctitioius  payee  or  order^ 
with  the  knowledge  of  the  acceptor 
as  well  as  the  drawer^  and  the  name 
of  such  fictitious  payee  be  indorsed 
pn  it  bv  the  drawer  toith  the  knowU 
fdffB  ojtke  acceptoTf  which  fictitious 
indorsement  purports  to  be  to  the 
drawer  himself,  or  his  order,  and 
then  the  drawer  indorses  the  bill  to 
an  innocent  iudorsee  for  a  valuable 
eonsideration,  and  aftencards  the 
bill  is  accepted,  but  it  does  not  ap- 
war  that  there  was  an  intent  to  de* 
fraud  any  partictUar  person;  such 
innocent  indorsee  for  a  valuable 
consideralion  may  recover  against 
the  acceptor,  as  on  a  bill  payable  to 
bearer.  Oibson  and  Johnson  v.  J^i- 
net  and  Fector.  3  Term  Rep.  481. 
Affirmed  in  Dom.  Proc.  1  H.  Black. 
069,  625.  See  also,  2  H.  Black.  187, 
211;  an(£288,  298. 

7  Perhaps  also  in  such  case  the  in- 
nocent indorsee  might  recover  a- 
gainst  the  acceptor,  as  ou  a  bill 
payable  to  the  order  of  the  drawer,  i 
H.  Black.  569. 

8  Or,  on  a  count  statingthe  special 
circumstances.    1  H.  mack.  569. 

IX.  Forged  or  altered. 

1  In  an  action  by  the  indorsee  a- 
gainst  the  acceptar  of  a  bill,  drawn 
payable  ^  to  wf .  or  order,"  the  de- 
fendant may  shew  that  the  person 
who  indorsed  to  the  plaintiff,  was 
not  the  real  payee,  though  his 
name  were  the  same,  and  though 
there  were  no  addition  to  the  name 
of  the  payee  on  the  bill.  Mead  v. 
Young.    4  Temi  Rep.  28. 

2  If  a  bilU  payable  to  A.  or  order, 
get  into  the  hands  of  another  per- 
son of  the  same  name  as  the  payee, 
and  such  person,  knowing  that  he 
is  not  the  real  person  in  whose  fa- 
vour it  was  dra^m,  indorse  it,  he  is 
guilty  of  forgery.    4  Term  Rep.  28. 

3  An  alteration  of  the  date  of  a  bill 
of  exchange  after  acceptance, 
whereby  the  payment  w*onld  be  ac- 
celerated, avoids  the  instrument; 
and  no  action  can  bo  afterwards 
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brought  upon  it^  evea  by  an  inno- 
cent mdoreee  for  a  valuable  eontid- 
eratiofl.  Master  v.  Miller^  4$  Tm^in 
Mep.  3^0.  {dffinned  in  Cam*  8cac, 
Q  Term  Eep.  367;  iH.  Black.  14rl. 
1  »inst,  22d.    Bee  Banikrupt  IL) 

<f  A  bill  was  drawn  on  a  proper 
stamp,  dated  ^d  iii  Sepiemher^  paya- 
able  i^l  days  afterdate ;  it  was  afler*- 
wards  altered  and  made  payable  dl 
days  after  date ;  and  on  the  30th  of 
^ptember  was  again  altered  to  21 
«iays  after  date,  aud  the  date  brought 
forward  to  the  14!th  o£  September  ; 
held,  that  the  bill  should  have  had 
a  new  stamp,  thoughthe  alterations 
were  made  with  the  consent  of  the 
aceeptor  before  the  bill  was  nego- 
tiated. Bowman  v.  ATkhoU.  6  T. 
Rep.  537,^ 

JEr  A  proniissoiT  note  for  1002.  paya^ 
hie  to  plaintifl^  or  order,  and  origin- 
ally expressed  to  be  for  value  receiv- 
jed^  generally,  being  altered  this 
next  day,  upon  the  suggestion  of 
one  of  the  parties,  by  t!^  addition 
of  the  words,  for  the  good  will  of  the 
lease  and  traae  of  Mr,  K.  deceased, 
requires  a  new  stamp ;  such  words 
being  material,  and  not  having  been 
«rieina]ly  intended  to  be  inserted, 
and  omitted*  by  mistake.  KniU  v, 
WiUiains.  10  East^  43 1^ 

X.  Voidy  Ulegdy  or  unproductive, 

(And  see  1  Easty  02,  and  4  East^  59, 
tit.  Usury  ;  and  2  Bos.  Sf  PulL  130, 
tit.  Wa.gbr.) 

1  If  a  draft  or  bill  g^ven  in  payment 
of  a  debt  be  dishonoured,  the  party 
receiving  it  may  consider  it  as  a 
nulity,  and  act  accordingly.  Puck- 
ford  V.  MaxwelL    6  Term  Rep.  52. 

2  Jl.  wishing  to  send  goods  to  B.  at 
X.  employed  C.  to  carry  and  deliv- 
jcr  them  to  B.,  and  engaged  to  pay 
C.  for  the  freight ;  C.  on  delivering 
them  according  to  the  order,  took  a 
bill  of  exchange  from  B.  drawn  on 
J.,  which  bill  was  never  paid  ;  held 
I  hat  jL  was  liable  to  pay  the  a- 
mount  of  the  freight  to  C.  notwith- 
standing the  bill  oYexchange.   Tap* 


ley  V*  J^fartens*  8  Term  Sep,  fiL 
d  If  the  seller  of  goods  take  notes  or 
bills  for  them,  without  agreeing  is 
run  the  risk  of  the  notes  being  paid, 
and  the  notes  turn  out  to  be  worth 
Qotliing,  this  will  not  be  eonsidered 
as  payment  Owemon  v.  Morse.  7 
Term  Rep.  64. 

4  Assumpsit  for  goods  sold  and  de- 
livered. Plaintiff  (below)  proved, 
jtbat  having  sold  goods  to  the  de- 
fendant, he  received  from  him  a 
cheek  upon  J.  8.  a  banker,  direct- 
ing the  latter,  two  months  after 
<jlate,to  pay  to  the  plaintiif  a  bill  at 
two  months  for  the  amount  of  the 
goods ;  that  the  plaintift'  and  de- 
fendant both  kept  accounts  with  /. 
8.  and  the  cheek  was  indorsed  by 
the  plaintifr,  and  paid  by  him  into 
the  banking  hou|a  of  J.  0.,  who  en- 
tered  it  short  in  the  plaintiff's  ac- 
count ;  that  on  the  I8th  of  Maxh 
1793,  J.  8.  became  bankrupt  ;  thai 
between  the  payment  of  the  eheek 
into  the  house  of  J*  8.  and  the  bank- 
ruptcy of  J.  8.J  no  settlement  ofacr 
counts  between  the  plaintiff  and  J.  I 
8.  had  taken  place,  nor  was  tiie  a- 
mount  of  the  check  ever  carried  out 
as  cash,  though  in  that  interval 
plaintiff  had  overdrawn  his  aceonnL 
The  defendant  offered  to  prove  that 
between  the  payment  of  the  check 
into  the  house  of  J.  8.  and  the  bank? 
ruptcy  of  J.  8,  the  aceuunt  between 
hitn  and  J.  8,  was  settled,  at  which 
time  he  was  debited  for  the  whole 
amount  of  the  check,  and  credited 
for  interest  thereon  from  the  day  of 
settlement  to  the  day  when  the  hill, 
mentioned  in  the  cheek,  if  drawn, 
would  have  become  due.  Held,  1st. 
that  the  check  did  not,  under  all 
the  circumstances,  amount  to  pay- 
ment for  the  goods ;  2diy,  that  the 
evidence  oOered  by  the  defendant 
was  not  admissible.  Brown  v. 
Kewley^  {in  error.)  In  Cam.  Seae. 
1  Bos.  ^-  Full.  518. 

5  Where  the  drawers  of  a  banker^s 
cheek  or  inland  bill  of  exchange  is- 
sued it  nine  months  after  it  hore 
datp^  upon  a  consideration  whieb  af? 
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lertHLrJb  fail^d^  ts  between  ihett& 
and  the  penons  to  whom  they  deliv- 
ered it,  tliej  eannot  be  permitted  to 
object  this  eirenmstance  in  an  action 
brousht  by  a  subsequent  holder  for 
a  TalflabJe  consideration,  and  with- 
out notice ;  though  bj  the  general 
Tttie,  any  person  receiving  a  nego- 
tiable instrument  after  it  is  due  is 
deemed  to  have  taken  it  upon  the 
credit  of  the  person  froiii  whom  he 
received  it,  and  subject  to  the  same 
equities  as  between  him  and  tho 
party  sued  on  such  instrument. 
Boehm  v.  Sterixng.  7  Term  Be* 
]?orts,423. 

6  In  an  action  by  an  indorsee  of  a 
bill  of  exchange  against  the  accept- 
or, the  latter  may  call  the  pavee  as 
a  witnees  to  prove  that  the  bill  was 
void  in  its  creation.  Jordaine  v. 
Lashhrook^    7  lerm  Bep^  601. 

?  Ji.  being  employed  as  a  broker  for 
S*  in  stock-jobbing  transactions, 
paid  the  differences  for  him ;  a  dis- 
pute arising  between  them  respeet* 
ing  the  amount  of  w9.'s  demand,  the 
matter  was  referred  to  C,  who  a- 
warde<I  300^  to  be  due ;  on  which 
•9.  drew  on  B.  for  100/.,  part  of  the 
above,  and  indorse  the  bill  to  C. 
ai^er  B.  had  accepted  K ;  held  that 
C.  could  not  recover  on  the  bill,  for 
the  hill  itself  was  given  for  the  ille- 
«I  demand,  and  U.  was  privy  to  it. 
Steers  v.  LaMty,    6  Term  Bep.  61. 

And  see  Brown  v.  Turner.  7  2V)n 
Bep.  680. 

6  No  action  can  Be  maintained  by 
the  plaintiff  on  a  note  given  to  him 
by  the  defendant  as  an  apprentice-fee 
with  his  son,  who  was  to  be  bound  to 
the  plaintiff,  if  it  appeared  that  the 
indenture  executed  was  void  by  the 
Stat  8  .^Rn.  c.  9,  for  want  of  the  in- 
sertion of  snch  premium  therein, 
and  a  proper  stamp  in  respect  of 
the  same;  although  the  plailtiff 
did  in  fiict  maintain  the  apprentice 
for  some  time,  and  until  he  olSscond- 
ed.  Jackson  v.  Warwick.  7  Term 
Bn.  121. 

S    •« .  a  merchant  in  London  draws  a 
bill  of  exchange  on  B.  at  PisOf  pay- 


able  to  the  order  of  C  a  French  mer* 
chant  resident  in  France  ;  C.  indor- 
ses it  to  D.  of  «V!f ce,  and  D.  to  E.  at 
Leghorn  ;  the  bill  not  being  paid 
when  due,  E.  draws  another  bill 
fbr  the  amount  of  the  former  on  j9. 
in  favour  of  F.  of  Leghorn^  which 
is  indorsed  to  O.  a  merchant  in  Lon- 
don^ in  the  course  of  trade,  and  ac- 
cepted h^  A*  Tlie  Stat  34  O.  3,  c 
9,  s.  4,  prevents  G.  fh>m  maintain- 
ing an  auction  on  the  latter  bill  a- 
fainst./^.  /  and  if  such  action  be 
fought,  the  court  will  stay  the 
proceedings.  Bendelack  v.  Morri* 
er.  2  H.  Black.  838. 
iO  ^.  in  England  draws  a  bill  of  ex- 
change on  B.  in  a  foreign  country, 
which,  after  having  been  negotiated 
through  another  foreign  country,  is 
presented  to  B.  who  refuses  to  pay 
it,  on  account  of  the  law  of  the 
country  in  which  he  resides  having 
prohibited  such  payment ;  the  draw- 
er is  liable  for  the  whole  amount  of 
the  re^^change  between  the  differ- 
ent countries.  Mellish  v.  Simeon^ 
2  H.  Black.  878.      (And  see  ante 

n.) 

It  A  warrant  was  directed  to  an  ofii- 
cer  of  excise  bv  the  commissioners^ 
commanding  nim  to  apprehend  a 
person  convicted  in  several  penal- 
ties and  take  him  to  prison,  and 
keep  him  there  until  the  amount 
of  the  penalties  was  paid  ;  the  offi- 
cer having  arrested  the  party,  dis- 
charged hmi  on  a  promissory  note 
for  the  amount  of  the  penalties  pay- 
able at  a  future  day ;  and  the  com- 
missioners afterwards  approved  of 
his  conduct;  held  that  the  dis- 
chan^  was  a  good  consideration 
for  the  note,  and  that  an  action 
might  be  maintained  thereon.  Pilr 
kington  v.  Green.  2  Bos.  Sf  PtdL 
101. 

i2  If  a  promissory  note  be  given  with- 
out any  consideration,  it  is  a  nu' 
dum  pactum,  and  void  as  between 
the  parties.  Fowler  v.  Shearer.  7 
Mass.  14. 

18  Tlie  land  of  ^.  was  advertised  for 
sale  by  the  sheriff,  on  au  execu- 
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tion  against  Jl.  at  the  sdit  6f  B.  C.y 
who  had  purehased  the  land  with- 
out knowing  of  the  judemeiit  and 
exeeutipn,  agreed  with  S.j  who  at- 
tended (he  sale,  that  if  he  would 
not  bid  against  hiniy  he  would  pay 
B,  the  amount  of  his  exeeutiou,  and 
give  him  his  note  for  the  fuKher 
sum  of  150  dollars,  and  B.  aeceded 
to  the  terms  and  desisted  from  bid- 
ding. Li  an  aetion  on  the  note,  a- 
gfMUst  C,  by  the  second  indorsee,  to 
Whom  it  had  been  negotiated  after 
it  had  become  due,  and  with  a 
knowledge  of  the  eireumstances  un- 
der whieh  it  was  given,  it  was  held, 
that  the  consideration  of  the  note 
might  be  inquired  into,  and  that  the 
consideration  being  unconscientious, 
and  against  public  policy,  the  note 
was  void.  Jones  v.  Casicdl.  8 
Johns,  Gas.  29. 

14  Where  j^.  made  a  note,  payable  to 
JB.  who  indorsed  it  merely  for  the  ac- 
commodation of  a^.,  who  passed  the 
note  to  C  to  raise  money  on  it,  by 
having  the  same  discounted  in  the 
market,  and  C.  discounted  the  note 
at  a  premium  of  3-4th8  per  cent,  per 
moatJi,  and  after  deducting  the  dis- 
count, applied  the  proceeds  to  the 
payment  of  money  lent  by  him  to  Ji. 
anil,  afterwards,  in  the  course  of  his 
business,  passed  the  note  to  D*  who 
hrou^ht  an  aetion  against  R  tlie 
first  mdorsor ;  it  was  held,  that  the 
note,  though  indorsed  by  B.  for  the 
accommodation  of  Ji.  passed  imme- 
diately from  Ji.  to  C  and  that  the 
transaction,  in  its  inception,  was  u- 
flttrious,  and  the  note,  therefore, 
void.  TViUcie  v.  BooseveU.  3  Johns. 
Cas.  66» 

IG  Where,on  the  return  of  nonesfiitven- 
tuSyQn  the  ea..  sa.,  against  the  prin- 
cipal in  a  suit,  the  bail  gave  a  note 
for  the  amount  of  the  judgment, 
which  was  afterwards,  reversed  on  a 
writ  of  error,  it  was  held,  that  as 
the  bail  were  not  fixed  before  the 
judj^ment  was  reversed,  there  was  a 
failure  of  the  consideration  of  the 
note,  and  the  plaintiff  could  not  re- 
cover. Tappan  v.  Van  fVa^eneru 
3  Johns.  Bep.  465. 


16  Where  the  vendor  of  goods  re^ 
ceives  a  promissory  note  of  a  third 
person,  in  payment,  at  his  own  risk, 
and  there  is  a  fraudulent  represent- 
ation on  the  part  of  the  vendee,  as 
to  the  note,  the  vendor  may  bring 
his  action  immediately  aeainst  tb^ 
vendee  for  goods  sold  and  delivered. 
fVUson  V.  Poree.     6  Johns.  BeporiSj 

110. 

17  Where  Jt.  as  administrator  of  B. 
deceased,  gave  a  promissory  note 
to  0.  by  which  he  ^  promised  to  pav 
C.  61  dollars  and  72  cents,  for  val- 
ue received  by  B.  and  his  heirs,  on 
demand,  with  interest  until  paid," 
the  note  was  held  to  be  void  for 
want  of  consideration.  Ten  E^ 
V.  VanderpoeL    8  Johns.  Rep.  130. 

18  Giving  a  promissory  note  is  no  p&j* 
ment  oir  a  oooX:  debt  It  only  sus- 
pends the  right  of  action  during  tke 
time  allowed  for  the  payment,  by 
the  note,  and  the  note  not  hafisg 
been  paid,  the  plaintiff  was  held  ea- 
titled  to  recover  tbe  amount  of  hit 
book  debt,  with  interest  from  the 
time  the  note  was  payable.  Put" 
nam  v.  Lewis.    8  Johns.  Rep.  389. 

19  Where  a  bet  was  laid  after  the 
poll  was  closed,  on  the  event  of  the 
election  of  govemour,  and  the  par- 
ty gave  his  negotiable  note  for  the 
amount  of  the  bet,  payable  in  80 
days,  which  was  deposited  with  a 
stake-holder  and  afterwards  deliT- 
ered  to  the  winner,  who  indorsed  it 
after  it  became  due ;  it  was  held 
that  the  indorser  took  the  note,  sob- 
jeet  to  all  the  defence  existing  a- 
eainst  it,  in  the  hands  of  the  oiig* 
inal  payee,  and  that  the  note  beine 
given  for  such  a  wager,  was  voio. 
Idmsing  V.  Lansing.     8  Johns.  Bep> 

454. 

20  A  promissory  note,  given  in  con- 
sideration of  the  assignment  of  a 

Satent  right,  whieh  had  been  fran- 
olently  obtained,  was  held  void, 
although  certain  materials  had  been 
furnished,  and  certain  instructions 
given,  hy  the  proroissee  to  the  pro- 
miser,  in  the  act  described  in  ikt 
patent.  Bliss  Sf  al.  v.  JSTpgas.  9 
Mass.  46. 
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XI.  GMsmMs'  Mhtes. 

X  A  goldsmith's  note  most  be  de- 
manded the  same  day,  or  early  the 
followiiig  morning.  East  India 
Ompany'  v.  ChiUy.  2  Straxige^ 
±i7B, 

2  A  goldsmith's  note  left  and  ean-; 
ceiled,  in  order  to  receive  the  mo-. 
ney,  and  a  renewed!  note  taken,  np- 
6n  a  stop,  the  person  taking  it,  lia- 
ble for  defieieuey.  B4ward  v.  The 
Bank  of  England. ,  1  8tr.  660. 

3  A .  party .  presenting  goldsmith's 
bilb  in  the. morning  and  calling  in 
the  afternoon  for  the  money  being 
usual,  and  payment  stopped  in  the 
mean  time,  have,  recourse  over  to 
indonsers.  .  Turner  and  Sndher  v. 
Mead  and  Another,  ■,  ±  8tr.  416.   , 

4  An  acceptance  to  pay  at  a  gold- 
smith's, must  be  tendered  within 
the  same  time  that  a  note  must. 
Bishop  V.  Chitty»>    2  Sfttange,  1196. 

i  Within  what  time  a  goldsmith's, 
note  must  be  demanded,  left  to  the 
jury.  Hoof  i,  Dacosta.  2  Strangei 
910. 

6  If  the  party  who  receives  a  gold- 
smiths bill  tenders  it  the  next  day, 
it  is  not  his  loss,  if  the  goldsmiths 
fail.   Jlfoore  v.  Warren,   1  Strange^ 

416.     Sotttr.442.         _, 
T    A  person  who  ^oes  not  demand  a 
goldsmith's  note  in  two  days,  takei 
the  credit  on  himself.    JUanwaring 
V.  Harrison,    1  8tr,  608. 

Xn.  iank  Checks. 

i  Bank  checks  are  considered  as  in- 
land bills  of  exchange,  and  may  be 
declared  on  as  sneh,  or  they  may  be 
e^ven  in  evidence  under  the  money 
coonts.  Cruger  v.  Artnstrong  and 
BarnwalL    3  Johns,  Cos,  6. 

2  The  holder  of  such  a  check  or 
bill  is,  pritnafacie^  the  rightful  own- 
er, and  is  not  bound  to  prove  a  con- 
sideration, unless  circumstances  of 
suspicion  appear.    Ibid, 

3  Tiie  hoMer  of  a  check  \%  bound  to 
use  due  diligence  in  obtaining  the. 
money  of  the  bank,  and  must  pre- 
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sent  it  and  demand  payineni,  witli^ 
in  a  reasonable  time.    lb. 

4  Where  a  check  was  dated  the  12tli 
April  J  1796,  which  was  never  pre- 
sented to  the  bank  for  payment,  but 
a  suit  was  brought,  about  fpur  years 
aiftcr,  against  the  drawer,  it  was 
held  that  the  plaintiff  was  not  en-^ 
titled  to  recover.  Qruger  v.  Ann^ 
strong  and  Bamwall,  d  Johns.  Ca^ 
ses,  6.  , 

6  The  holder  of  a  note^  cheeky  or  bill, 
payable  to  bearer,  need  not  prove  a 
consideration,  unless  it  is  suggested 
that  the  ppss^ssiou  has  been  obtain- 
ed by  fraud.     Cohroy  v.  Warren,  3 

.   Johns,  Cas,,2d9. 

6  A  bank  check  must  be  presented 
for  payment,  within  a  reasonable 

»    time.   Ibid. 

7  Where  a;  check  was  drawn  ia 
March,  1800,  and  was  not  present- 
ed until  October  following ;  and  tlie 
drawer,  after  the  date  of  the  check, 
had  drawn  large  sums  from  the 
bank,  and  payment  was  refused,  be- 
cause the  drawer  had  no  money 
when  the  check  was  presented ;  it 
was  held ,  that  the  drawer  was  lia- 
ble, notwithstf^iding  the  delay  in 

t resenting  as  it  did  not  appear  tha^ 
e  had  sustained  any  damages  by 
the  delay.  Ccnroy  v.  Warren.  3 
John?.  6as»  269.  . 

8  ^rik  checks  are  not  within  the  act 
of  Congress  (eong.  6,  sess.  1,  c.  1, 
s.  11,)  of  6th  Jmy,  1797,  laying  a 
duty  on  stamped  paper.    Ih, 

0  Where  C  received  a  check  on  tho 
bank,  drawn  by  B.  it  was  held,  tliat 
in  an  action  by  C.  against  B,  on  the 
eh^ck,  the  consideration  for  which 
the  check  was  given  might  be  in- 
quired into.  The  People  v.  Howell. 
4  J(^ns,  Bep.  296. 

10  If  a  check,  given  in  payment  of  a 
pre-existeut  debt,  proves  bad,  Ihf? 
party  giving  the  check  in  payment, 
remains  liable  for  the  original  debt. 
Ibid. 

il  Where  a  check  purporting  to  be 
drawn  by  B.  was  presented  by  A^ 
the  agent  of  C.  to  the  bank  anct 
paid;  but'  the  bank,  aftcrwardi*  6u<t 
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peeling  the  cheek  to  be  a  {brgery, 
stopped  the  Dioney^  in  transUti,  it 
was  held  that  B.  admitting  the 
check  to  be  genuiue,  was  not  an- 
swerable to  C  for  the  amount,  tJie 
bank  having  acted  withoat  the  di« 
reetiou  or  authority  of  B.  The 
J^e^pie  V.  Howell.  4  Julim.  EeportSj 
296. 
±2  If  the  bank  pass  to  the  credit  of 
one  of  its  customers  in  his  cash  book 
a  forged  cheek,  they  cannot  rcscindi 
or  annul  the  credit,    ^l  Dallas^  22^. 

XIII.    Other  points  relative  to  BiUsy 

i  Bill  of  exclmnge  is  a  special ty, 
therefore,  it  shall  be  bona  notabilia 
where  the  debtor  is,  and  not  where 
the  bill  is.  Yeoman  v.  Bradsliaw. 
3  8aUc.  70. 

2  Fecit  notam  per  quam  promidt  sol- 
vere ^  imports  a  signing.  Elliot  v. 
Cowper.  1  Strange,  609.  2  L. 
Kaym.  1376. 

3  Upon  demurrer  to  a  declaration 
on  the  following  note^  it  was  held 
to  be  a  note  within  the  statute;  ^  I 
do  acknowledge  that  Sir  Jlndrew 
Chadivick  has  delivered  me  all  the 
bonds'  and  notes  for  which  400Z. 
were  paid  him,  on  account  of  Colo- 
nel Synge;  and  that  Sir  Andrew 
delivered  me  Maj.  Grahani's  receipt 
and  bill  on  me  for  10/.  which  ±ol.  and 
15/.  5s,  balance  due  to  Sir  Jindrew 
J  am  still  indebted,  and  do  promise 
to  pay.  Judicium  pro  ^er.  Chad' 
wick  V.  Men.    2  S^r.  706. 

4)  A  bill  of  exchange  given  upon  an 
usurious  contract  is  void  in  the 
hands  of  an  indorsee,  though  for 
valuable  consideration,  and  without 
notice  of  the  usury.  Lowe  v.  fVal- 
ler.    2  Doug.  736. 

e  Note  of  hand  given  to  an  infant, 
payable  when  he  shall  come  of  age, 
and  specifying  the  particular  day, 
is  a  good  note  within  8  and  4  •^nn. 
c.  9, 8. 1.  Gos$  V.  ^ekon.  1  Bur- 
rmvs.  226. 

6  A  uotc;  given  fraudulently,  to  car- 
ry on  a  marriage  treaty,  shall  be 


good  against  the  drawer,  thongb 
given  without  any  consideration. 
•^Montefwri  v.  Montefioru  1  Blade- 
stone,  363. 

7  ^.  and  B.  having  exchanged  their 
acceptances  of  bills  drawn  by  each 
on  the  other  at  so  many  days'  date ; 
held  thal^  the  delivery  of  the  res- 
pective bills  for  acceptance,  and 
the  redelivery  of  the  same  by  the 
acceptors  to  the  respective  draw- 
ers, was  a  negotiation  of  the  bills  ; 
and  that  such  bills  could  not,  after 
they  had  been  so  exchanged  for  val- 
uable consideration  (as  the  ex- 
change of  acceptances  is)  for  20  days 
be  post  dated  without  a  new  stami]*, 
as  upon  Lew  bills  ;  although  during^ 
all  that  time  each  had  remained  in 
tlie  hands  of  the  original  drawer. 
CardweU  v.  Martin.    0  East,  190. 

a  Where  after  an  assignment  was 
made  of  all  his  estate  by  an  insol* 
vent  debtor  to  trustees,  for  the  bene- 
fit of  all  his  creditors^  and  B,  & 
debtor  of  the  insolvent^  p4irehased  a 
promissory  note  of  the  insolvent  af- 
ter it  was  due,  but  the  exact  time 
was  not  stated,  it  was  presumed  to 
have  been  purchased  after  the  as- 
signment ;  for  every  presumption 
is  to  be  made  against  the  purchaser 
of  a  note  after  it  is  due.  Johnson^ 
V.  Bloodgood.    1  Johns.  Gas.  01. 

0  A  note  of  an  insolvent  debtor  par- 
chased  after  the  assignment  of  all 
his  estate*  to  trustees,  cannot  be  set 
oft'  by  the  debtor  of  the  insolvent  a- 
gainst  the  debt  for  which  a  suit  is 
brought  bv  the  assignees.    lb* 

10  If  an  indorser  of  a  promissory  note 
pay  it  after  tlie  maker  has^  been  dis- 
charged under  the  insolvent  act^  he 
mav  recover  the  amount  from  the 
maker,  whose  disdiarge  will  be  no 
bar  to  the  action. '  Frost  v.  Carter. 
1  Johns.  Cas,  73. 

11  In  the  case  of  bills  of  exchange 
and  promissory  notes  time  is  compu- 
ted by  calendar,  and  not  by  lunar 
months.  Leffingwell  and  Pierpwut 
V.  White.    1  Johns.  Cas.  99. 

±2  A  proceeding  against  the  acceptor 
of  a  bill  of  exchange,  under  a  com- 
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quifsion  of  bankruptey  in  England^ 
does  not  disebarge  the  right  of  ac- 
tion ag;aijMt  the  iudorser  here. 
Kettwoiihy  .v.  Hopkins.  1  Johns^ 
Cos,  Off. 
13  WJiane  a  bill  of  exchange,  remit- 
ted (o  pay  an  antecedent  debt,  is 

reUimea  protested,  no  damages  are 

recoverable.    Ih, 
til  A  payment  to  a  payee  of  a  note 

belbre  it  was  indorsed,  cannot  be  set 

off  by   the    maker    in    an  action 

broaght  against  him  by  the  indorsee. 

Frior  t.  Jacocks>     1  Johns.  Ckises^ 

169. 

15  Where  a  note  is  indorsed,  after  it 
is  dishonoured,  the  maker  may  set 
up  erery  equitable  defence,  in  an 
aetion  by  the  indorsee,  which  he 
might  havc/done  against  the  payee. 
Semrivf;  and  Van  fVyck  y.  RMoun. 
1  Jehns,  Cos.  331. 

16  But  if  the  maker  has  confessed 
judgment  on  the  note,  in  favour 
of  the  indorsee,  the  court  will  not, 
then,  set  aside  the  judgment  in  or- 
der to  Jet  in^uch  equitable  defence. 
Ibid. 

17  •^.  received  of  B.  a  bill  of  exchange 
drawn  by  C.  and  which  he  promis- 
ed to  return  4,0  B.  on  demand,  or 
pay  the  amount  thereof.  Though 
the  bill  was  received  by  t^.  as  a 
matter  of  courtesy,  and  was  to  be 
used  for  the  benefit  of  B.  yet  as  Ji. 
.did  not  return  the  bill  on  demand, 
or  in  due  season,  he  was  held  liable, 
under  the  circumstances,  to  pay  B» 
the  aqiount  of  the  bill.  Rutgers 
4md  ^Uiers  v.  Lucet.  2  Johns.  CSsesy 
02. 

18  A  bill  of  exchange  given  foraprer 
cedent  debt  is  not  payment,  unless 
expressly  agreed  so  to  be,  by  the  • 
parties.    Murray  v.  Chuvemowr  4* 
Kkmbie.    2  Johns.  CaseSf  438. 

19  4.  took  a  promissory  note  ef  B. 
for  a  debt  due  from  B.  and  C.  as 
partner5(«  after  the  partnership  was 
dissolved,  and  gave  a  receipt  for 
the  note*  when  paid,  to  he  in  full  of 
the  debt.  In  an  action  against  C. 
on  the  original  debt,  it  was  held 
tK^t  jLhe  accepting  the  note  was  no 


payment  of  the  precedent  debt,  and 
that  C  was  liable.  Herring  v.  Saru- 
ger.    3  Johns.  Cos.  71. 

20  Where  a  note  was  made  payable' 
at  the  bank  of  Mbamj^  and  a  de- 
mand of  payment  was  made  of  the 
niaker,  personally,  in  JiiJbany^  but 
not  at  the  bank,  and  no  objection 
made  at  the  time,  the  demand  was 
held  sufficient.    Ih. 

21  If  a  negotiable  note,  or  bill  of  ex- 
change is  given  for  a  simple  con- 
tract debt,  the  party  cannot  recover 
on  ihe  original  contract,  unless  he 
shows  the  note  to  be  lost,  or  produ- 
ces and  cancels  the  note  at  the  trial. 
Holmes  cj  Drake  v.  Be  Camp,  i 
Johns.  Sep.  34. 

fi2  A  note  made  in  France^  but  paya- 
ble to  a  person  in  Mwyork^  is  va- 
lid, though  not  stamped  according  to 
the  laws  of  France.  BandaU  v.  Van 
Ransselaer.     i  Jofms.  Rep.  04. 

^3  The  holder  of  a  bill  of  exchange, 
drawn  in  ^ewyork  on  Great  Brxt^ 
,ain^  or  any  other  part  of  Europe, 
and  returned  protested  for  non-pay- 
ment, can  recover  no  mere  than  the 
contents  of  the  bill,  and  20  per  cent. 
damages,  with  the  interest^  or  at 
^he  par  of  exchange.  He  can 
recover  nothing  for  the  difference 
between  the  price  of  bills  at  the 
time  the  bill  was  returned,  and  the 
time  it  was  drawn.  Hendricks  v. 
Frmiklin.    4  Johns.  Rep.  119. 

34  When  a  person  in  Mwyork  pur- 
chases goods  in  England f  and  is 
sued  hei*e,  the  creditor  ean  recover 
the  amount  at  the  par  of  exchange 
only ;  he  is  not  entitled  to  any  allow- 
ance for  the  rate  of  exchange,  or  the 
price  of  bills  on  Ens^land.  Martin 
and  others  v.  Franklin  and  others.  4 
Johns.  Rep.  124. 

25  Where  a  promissory  note  waj» 
made  «t  Jamaica^  payable  in  Mwr 
york^  it  was  held,  that  the  contract 
was  to  be  governed  by  the  laws  of 
JWwyork.  Thompson  v.  Ketcham. 
4  .Johns.  Rep.  283. 

26  Where  no  place  is  mentioned  in  a 
note  at  which  the  money  is  to  be 
paid,  it  seemsy  Ihajt  parol  evideoce 
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is  admissible  to  show  at  what  place 
it  was  agreed  that  the  note  shoald 
be  paid.     lb. 

^  A  promissorj  note  is  not  pajmeet 
of  a  precedent  debt,  unless  there  is 
an  express  agreement  to  accept  it  in 
payment,  and  take  the  risk  of  Uie 
solvency  of  the  maker.  Tofry  y. 
Barber.    6  Johm.  Bep,  68. 

28  Where  a  note  is  indorsed  after  it 
is  due^  the  indorsee  takes  it  subject 
to  all  the  equity  and  to  every  de- 
fence, which  existed  against  it,  in 
the  hands  of  the  original  payee. 
O^CaUaghan  t.  Saicyer.  5  Johns. 
Mep.  118. 

^9  A  note  to  pay  sixty  dollars  in  neat 
cattle,  is  not  a  note  within  the  stat- 
ute, and  the  consideration  must  be 
stated  and  shown.  Jerome  v.  FFint- 
ney.    7  Johns.  Rep.  321. 

30  But  the  words  value  received,  in 
'    such  note,  is  prima  fade  evidence  of 

consideration,  and  sufficient  to  cast 
on  the  defendant  the  burden  of 
proving  that  there  was  no  consider- 
ation,   lb. ' 

31  But  if  the  plaintiff  in  his  declara- 
'  lion  on  such  a  note^  instead  of  sta- 
ting generally  that  it  was  given  for 
value  received,  sets  forth  specially 
in  what  the  value  received  consist- 
ed, he  is  bound  to  prove  the  partic- 
ular value,  according  to  the  aver- 
ment ;  and  the  general  acknowl- 
edgment of  Value  in  the  note,  is  not 
tooSicient  to  support  the  declara- 
tion,   lb.    ' 

32  A.  sent  a  bill  drawn  on  B.  in  Lon- 
'  don,  inclosed  to  C.  his  agent  in  JV*etr- 

york,  who  sold  and  indorsed  it  to 
D.  who  remitted  it  to  E*  in  London, 
to  pay  a  debt  due  from  1).  to  E.,  the 
drawer  refused  to  accept  the  bill, 
which  was  regularly  protested  for 
non-payment,  and  the  protest,  with 
the^rs^  of  the  set,  was  returned  to 
1),  on  the  4th  of  October,  1808,  who 
gave  immediate  notice  to  C.  who 
paid  to  D.  llie  amount  of  the  bill 
on  the  5th  of  October*,  with  20  per 
tpnt  damages.  On  the  20th  of 
./?w;rMsf,  1808,  a  few  days  after  the 
protest,  the  drawee  paid  the  amount 


of  the  bill  and  all  the  chaises,  on 
the  second  of  the  sd  of  exchange,  to 
E.  in  Laadom,  which  waia  not  known 
in  Mwyofk  when  the  first  of  the 
set  was  paid  by  C.  though  notiee 
tras  regolarly  sent  by  E.  to  A  and 
afterwards  received.  On  the  day 
on  which  C.  paid  to  D.  the  amount 
of  the  bill  and  dama||;e8,  B.  remit- 
ted a  sum  to  E.  in  fandon,  to  pay 
the  debt  for  which  the  bill  ha^  been 
remitted,  and  for  another  sum  which 
would  shortly'be  due.  In  an  action 
for  money  had  and  received,  brovght 
by  tA.  against  D.  to  recover  back 
tne  amount  paid  to  him  on  the  Jirst 
of  the  set  of  exchange ;  it  was  held, 
that  the  payment,  aiter  protest,  to 
E.  the  indorsee  and  holaer  of  the 
second  of  the  set  of  exchange,  was 
good  and  valid ;  that  the  dishonor 
of  the  bill  was  waived  by  the  hold- 
er, before  the  payment  to  D.  in 
Munfork  $  and  that  .i^.  was  entitled 
to  recover  back  the  money,  as  paid 
under  a  mistake.  Durktn  ^  Bkn- 
dersott  v.  Cranston  and  others,  7 
Johns.  Rep.  442. 

33  Where  a  man  voluntarily  pays  the 
damages  on  a  bill  of  exchange, 
without  waiting  for  a  protest  for 
non-payment^  and  the  defendant 
might  with  justice  receive  them, 
the  money  cannot  be  recovered  back, 
i  Dallas,  147.   ' 

34  A  protest  for  non-payment  matt 
'  appear  under  a  notarial  seal.    1 

Dallas,  198. 

35  Possession  of  a  bill  of  exchange  is 
evidence  of  an  authority  to  demand 
payment  of  its  contents.    Ibid. 

36  A  bill  of  exchange,  neither  paid  nor 
received  in  satisfkction  of  a  prece- 
dent debt,  but  upon  condition  of  it^ 
being  honored,  will  not  entitle  the 
drawee  to  20  per  cent,  damages  ia 
case  of  its  being  protested  for  nos- 
payment.    l  Dallas,  261. 

37  Where  bills  of  exchange  shall  be 
deemed  payment,  and  where  not. 
2  Dallas,  100, 101, 135,  6. 

38  Promissory  notes  are  not  entitled 
to  the  same  priority  of  pa}inent  as 
bills  of  exchange,  in  a  course  of  ai^ 
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miDMiration ;  the  act  pattins  those  •^•9  and  ^A.  kept  the  deed  tvithoat 

aiscounted  at  the  bank  of  rennsyU  having  it  recorded,  and  sold  th^ 

vania^  on  the  same  footing,  only  ap-  lands  to  another  person  whose  deed 

plies  to  the  case  of  defalcation.    ^  ws^   recorded ;  and  jf.  refused  to 

IktUaSj  S63,  4.  P^j  the  money  to  B.  or  return  the 

SO  The  lavr  of  Bhode-Island,  respeet-  deed  or  notes ;  it  was  held  that  ^. 

iog  damages  <on ,  protested  bills  of  having  eot  possession  of  the  notes, 

exehanee.    3  Daltas^  344,  to  350.  by  fraud,  there  was  no  payment,  or 

40  The  law  of  Firgiftia,  in  relation  extinguishment  of  the  original  debt ; 

to  actions  on  bills  of  exchange.      ^  and  B,  might  recover  the  money 

Dallas^  366,  to  368.       '                   '  lent  to  A.  on  the  usual  money  counts. 

H  What  was  the  law  in  England  re-  JimM  v.  Crane,    8  Johns.  Rep.  79. 

specting  promissory  notes  before  the  ^1    Whether    the  dischai^  of  the 

statute  of  .i^Rn^  ?     1  Cranckj  368.  ^ drawee  of  a  note  from  a  ca.  so.  in 

42  At  what  time  were  inland  bills  of  a  discharge   of   the  indorsee.      4 
exchange  considered  as  soverned  by  Datlas^  279. 

the  custom  of  merchants?  iCranchj  B2  A  promissory  note,  purchased  af- 

380.  ter  a  commission  of  bankvhptey  had 

43  When  were  inland  bills  and  prth  issued  against  the  drawee,  may  be 
^  missanf  notes  first  introduced  into  proved  under  the  commission.    4 

En^Umd  ?    l  Cranch^  880.  Dallas^  870. 

44  Did  the  statute  of  Anne^  introduce  53  The  assignee  of  negotiable  pa- 
a  new  law  respecting  promissory  per,  is  not  liable  to  any  equity  be- 


notes,  or  did  it  only  amrm  the  old  ?  tween  the  original  parties  of  which 

1  Cranchy  383.  he  had    no  notice ;    but    a    eom- 

45  Form  of  declarations  upon  promis-  mission  of  bankruptcy  is  notice  to 
sory  notes  hefdre  the  statute  of  «^?tne.  establish  a  right  of  set  off  in  the 
1  Craxich,  405,  bankrupt.    4  iMlas^  370. 

46  Is  the  contract  of  the  indorser  of  a  ^^  An  indorsor  may  avail  himself  of 
promissory  note  an  express^  or  an  usury  between  the  maker  and  tliQ 
implied  eo'ntraet  ?    1  Cranch^  4^22.  indorsee.      Levy    v.    Oudsby.      3 

47  Are  actions  upon  promissory  notes  Cranch,  180. 

in  Pennsylvania^  founded  on  the  cus-  55  The  averment  that  the  assignment 

torn  of  merchants,  or  on  the  statute  Qf  a  promissory  note  was  for  value 

of  »Anne  ?     l  Craneh^  459.  received  is  immaterial,  and  need  not 

48  A  promissory  note  for  40i.  payable  be  proved.  Wilson  v.  Ck>dman.  3 
in  lands,  at  two  dollars  per  acre,  Cranck,  193. 

may  be  given  in  evidence,  under  th<^  ^6  If  the  defendant  plead  the  bank- 
money  counts.  Snutk  v.  Smith,  k  roptcy  of  the  indorsor  in  bar,  a  Te- 
Johns.  Rep.  2S5.  plication  that  the  note  was  given 

49  Notes  delivered  after  they  bear.  to  the  indorsor,  in  irusf /or  p^ntij^, 
date,  are  valid  only  from  the  day  is  no^  a  departure  from  the  declar^ 
•f  delivery,  and  are  considered  as  ation  which  avers  the  note  to  havei 
drawn  on  that  day.  Lansing  v.  been  given  for  value  received.  WU' 
Oaine  et  al.    2  Johns.  Hep.  300.  son  v.  Codman.    3  Craneh^  193. 

W  A  promissory  note  may  be  given  S7  If  a  promissory  note  be  received 

in  evidence  under  the  money  counts ;  as  conditional  payment  for  goods 

as  where  A.  gave  his  notes  to  J9.  sold  and  delivered,  and  he  passed 

for  money  lent  to  him  by  B.  and,  af-  away,  the  vendor  of  the  goods  can* 

ierwards,  executed  a  deed  for  the  not  maintain  an  action  for  the  goods 

amount  of  the  debt,  to  B.  who  g^ave  sold  and  delivered.    Harris  v.  John- 

the  deed  to  A.  to  get  it  recorded  on  son.    3  Cranch^  311. 

A's  promise  to  have  it  duly  record-  58  An  indorsee  of  a  promissory  note 

e^:  and  also  gave  up  the  notes  ta  payable  to  order,  cannot  in  flrgin- 
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ia^  maintain  an  action  at  law,  a- 
gainst  a  remote  iudorsor;  but  he 
luay  in  equity.    Ibid. 

59  A  promissory  note  made  payable 
in  a  given  number  of  days,  without 
saying  more,  is  payable  in  so  many 
days  from  the  date,  exclusive  of  the 
day  of  the  date.  Henry  v.  Jones, 
8  Mass.  453. 

<0  Upon  a  note  made  payable  in  a 
certain  number  of  years,  with  int^- 
est  annually^  judgment  can  be  recov- 
ered only  ibr  simple  interest  on  the 
principal  sum.  Hastings  v.  fViS' 
wall.    8  Mass.  4fS5. 

6 1  When  the  damages,  on  a  protest- 
ed bill  of  exchange,  shall  belong  to 
the  person  remitting  it  to  a  foreign 
creditor.    4  Dallas^  155. 

B2  Payment  of  a  forged  draft  cannot 
be  recalled.     4  Dallas^  234. 


BILLS  OP  LADING. 

1  When,  and  in  what  cases,  an  as- 
signment by  a  factor  of  a  bill  of 
lading,  transfers  the  property  of  the 
goods  before  their  arrival.  Wright 
V.  Campbell.  1  Black.  628.  4  Biir- 
roiVj  2046. 

Where  indorsed  generally,  and  the 
factor  indorses  it  as  being  his  own 

} property,  the  question  turns  on  the 
airness  of  the  transaction  upon  a 
valuable  consideration  and  without 
notice,  or  on  its  being  a  fraud  and 
eontrivancc  to  cheat  the  principal. 
IbU. 
S  A  bill  of  lading  is  the  ^vritten. evi- 
dence of  a  contract  for  the  carnage 
and  delivery  of  goods  sent  by  sea 
for  a  certain  freight.  1  H.  Black- 
slone^  S59. 

3  Bills  of  lading  are  transferable 
and  nes;otiable  by  the  custom    of 

-  merchants.     Lickbarroiv  v.  Mason. 
5  Term  Rep.  683. 

4  The  indorsement  and  deliverv  of 
a  bill  of  lading  is  prima  facie  an  im- 
inodiute  transfer  of  the  legal  inter- 
est ill  the  cargo.  1  Term  Bep.  215, 
216.  And  ifdhert  v.  Carter.  1 
Teinn.  Bep,  713.. 


5  Bills  of  lading  are  negotiated  and 
transferred  by  the  shipper's  indorse- 
ment ;  and  when  sueh  bills  of  lad- 
ing are  transmitted  from  abroad,  it 
is  usual  for  merchants  to  accept 
bills  in  consequence  of  them  before 
the  arrival  of  the  Mods.  HaiUe  v. 
Smt/u    1  Bos.  Sf  FulL  004. 

9    Therfj  is  no  distinction  between  a 
bill  of  lading  indorsed  in  blank  and' 
an  indorsement  to  a  particular  per- 
son.   2  Term  Rep.  63. 

7  Where  several  bills  of  lading  of 
different  imports  have  been  signed, 
no  reference  is  to  be  had  to  the  timA 
when  they  were  signed  by  the  cap- 
tain ;  but  the  person  who  first  gets 
legal  possession  of  one  of  them,  by 
delivery  fnom  the  owner  or  shippes* 
]bas  a  right  to  tlie  consignmeDt. 
Caldu^U  >^  oL  y.  Ball,  1  Term 
RepL  205. 

3  And  where  such  bills  of  ladim;, 
though  different  upon  the  face  of 
them,  are  constructively  the  same, 
and  the  captain  has  acted  bonafide^ 
a  delivery  according  to  snch  legal 
title  will  discharge  him  from  them 
all.    1  Tmn  Rep.  20ii. 

P  Where  the  consignor  of  goods  a- 
broad  advised  the  consignee  by  let- 
ter that  he  had  chartered  a  eertaii 
ship  on  his  account,  and  inclosed 
him  an  invoice  of  the  goods  laden  on 
board,  which  were  therein  express- 
ed to  be /or  account  and  ride  of  tb* 
consignee,  and  also  a  bill  of  lading 
in-  the  usual  form  expressing  the  de- 
livery to  be  made  to  order,  &:r.  he 
paying  freight  for  the  said  goods  ac- 
cording  to  charter  party;  and  the  leV 
ter  of  advice  also  infonned  the  con- 
signee that  the  consignor  had  dravi 
hills  on  him  at  three  months  for  tbe 
value  of  the  cargo  :  held  that  the 
invoice  and  bill  .of  ladina;  «ent  tt 
the  consignee,  and  the  dilivery  of 
the  goods  to  the  cafftain,  vested  the 
property  in  the  consignee,  subject 
only  to  he  devested  by  the  consign- 
or's right  to  stop  the  goods  in  fni»- 
situ  in  case  of  the  insolvency  of  tbe 
other.  And  the  consignor's  aa;cBt 
having  obtained  possession  of  ^bs 
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'  eafgo  mder  andtlier  bill  of  lading, 
aud  having  refused  to  deliver  it  up 
unle«(8  the  coosignee  would  make 
immediate  payment,  which  he  de- 
elined  doingy  but  ottered  his  accept- 
ances at  three  months  in  the  man- 
ner before  stipulated ;  held  that  the 
eoosignee  might  maintain  trover  a- 
gainst  such  agent  without  having 
tendered  payment  of  the  freight  ei- 
ther to  hini  or  the  captain,  the  de- 
fendant having  possessed  himself  of 
the  goods  wrongfully.  Walley  y. 
Montgomery.    3  Easty  585. 

10  The  eonsignor  of  goods  abroad, 
upon  receipt  of  orders  from  a  cor- 
respondent here,  ships  goods  on  ac- 
count and  at  the  risk  of  the  con- 
signee, and  takes  bills  of  lading 
from  the  captain  making  the  goods 
deliverable  to  the  consignor's  own 
order,  and  transmits  one  of  such 
bills  unindorsed^  with  the  invoice, 
to  the  consignee,  inclosed  in  a  let- 
ter informing  him  that  he  had  drawn 
upon  him  for  the  amount;  which 
he  doubted  not  would  meet  due  hon- 
our, and  close  the  account ;  and  the 
eonsignor,  by  way  of  precaution,  al- 
so sent  another  bill  of  lading,  ki- 
dorsedn  to  his  own  agent.  Held  that 
upon  the  shipment,  on  account  and 
at  the  r'^  of  the  eansignee,  the  pro- 
perty in  the  goods  vested  in  him, 
subjected  only  to  be  devested  by  the 
consignor'^  stopping  them  while  in 
transitu  j  and  that  upon  the  arrival 
of  the  goods,  the  consignee  having 
obtained  possession  of  them  from 
the  captain  by  the  production  of  his 
unindorsed  bill  of  ladiiu;,  the  pro- 
perty became  absolute  in  the  con- 
sienee,  however  wrongfully  parted 
With  by  the  captain  without  a  com- 
petent authority  from  the  shipper, 
and  however  answerable  the  cap- 
tain might  he  to  the  shipper  on  that 
account.  Ckixe  v.  Baraen,  4  iSosf , 
2lt. 

11  ^uere^  whether  the  mere  indorse- 
ment of  a  bill  of  lading  to  an  agent 
to  enable  him  to  receive  the  goods 
on  account  of  the  principal,  without 
any  eonsidcration,  will  enable  snch 


agent  to  maintain  trover  in  his  own 
name  for  the  goods  P  Semhle  not.  ib, 

12  An  assignment  of  goods  at  sea  as 
a  security  for  a  debt,  and  a  subse- 
quent indorsement  of  a  bill  of  lad- 
ing, are  good  as  against  tlie  assign- 
ees of  the  assignor,  wh^'con.mitted 
an  act  of  bankruptcy  between  the 
assignment  of  the  goods  and  the  in- 
dorsement of  the  bill  of  lading. 
Lempriere  v.  Fasley.  2  Term  Eep, 
485. 

13  The  consignor  may  stop  goods  in 
transitu  be&re  they  get  into  the 
hands  of  the  consignee,  in  case  of 
the  insolvency  of  the  latter :  but  if 
the  consignee  assign  the  bills  of 
lading  to  a  third  person  for  a  valu- 
able consideration,  the  wright  of 
the  consignor  as  against  such  as- 
signee is  devested.  JAckharrow  v. 
Mason,    2  Tenn  Rep,  63. 

[l^his  decision  was  reversed  in  the  ex- 
chequer-chamber, 1  H,  Black,  357, 
and  being  from  thence  carried  to 
the  House  of  Lords,  the  jud^ent 
of  the  excheauer-chamber  was  there 
reversed,  ana  a  venire  de  novo  a- 
warded.  2  H,  Blach  211,  5  Term 
Jlep*  367.  On  this  second  trial  a 
special  verdict  was  found :  and  the 
court  of  K.  B.,  without  discussing 
the  question  anew,  declared  that 
they  retained  their  former  opinion. 
5  Term  Rep,  683,  and  see  6  Term 
Rep,  131.] 

See  an  account  of  this  case,  and  a  ve- 
ry full  note  of  Mr.  Justice  Btdler^s 
opinion  delivered  upon  it  in  the 
House  of  Lords.    6  La^,  20 — 36,  n. 

14  Wheregoodswere  consigned  on  the 
joint  account  of  the  consignors  and 
consignee,  and  a  bill  of  lading  was 
sent  to  deliver  the  goods  to  the  con- 
signee or  his  assigns;  who  after* 
wards  indorsed  and  delivered  it  to 
the  defendants  upon  condition  of 
their  making  an  advance  to  him  on 
it,  which  they  failed  to  do,but  claim- 
ed to  retain  it  as  a  security  for  pri- 
or advances ;  held  that  such  indorse- 
ment and  delivery  of  the  bill  of  lad- 
ing did  not  devest  the  consignor's 
right  to  stop  the  gooda  in  tran^Uf 
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upon  the  insolvency  of  the  con- 
signee, who  had  not  paid  for  them. 
•Miwton  V.  ThomtoTL    6  East,  ±7. 

±5  If  a  consignee,  to  wliom  the  bill 
of  lading  is  indorsed  in  blank,  as- 
sign it  over  as  a  security  for  accept- 
aucea  given  by  the  assisnee  not  a- 
mounting  to  the  value  of  the  goods, 
and  afterwards  by  an  agreement  be- 
tween them  tliey  become  partners 
in  the  goods,  by  which  f^reement 
it  appears  that  the  consignor  has 
not  been  paid  for  them,  the  assignee 
of  the  bill  of  lading  caniiot  main- 
tain trover  against  the  consignor  if 
he  stop  the  goods  in  transitu  upon 
the  insolvency  of  the  consignee. 
Salomons  v.  JV'issm.  ^  "l^rm  Rep. 
674^ 

(See  2  Term  Rep.  674,  tit  Pautners.) 

16  If  a  factor,  in  consideration  of 
goods  being  consigned  to  him,  ac- 
cept bills  drawn  by  the  consignor, 
and  pay  part  of  the  freight,  and  be- 
come insolvent  before  the  bills  are 
due,  and  before  the  goods  get  into 
his  actual  possession,  the  consi2;nor 
may  stop  them  in  transitu.  Kim- 
lock  v.  Craig.  3  Term  Rep.  119, 
783*— (q^rmeel  in  Dom»  Proc.  May 
ll*,  1790.) 

17  ^.  of  Liverpool  wishing  to   draw 
upon  the  banking  house  of  B.  in 
iondon  to  a  large  amount,  agreed 
among  other  securities   given,  to 
consign  goods  to  a  mercantile  house 
in  iMndon,  consisting  of  the  same 
partners    as    the    banking   house, 
though  under  the  firm  of  B.  and  C. ; 
accordingly  he  remitted  the  invoice 
of  a  cai^o  and  the  bill  of  lading  in- 
dorsed in  blank  to  B.  and  C,  but 
the  cargo  was  prevented  from  leav- 
ing Liverpool  by  an  embargo  ;   j}. 
then  became  bankrupt  being  con- 
siderably indebted  to  B.,  and  the 
cargo  was  remitted  to  •i.'s  assignees 
by  the   captain ;   held,  that  n.  and 
C.  might  maintain  trover  for  it  a- 
gainst  the  captain.    HaUle  v.  8mWi 
6;  ttl.  in  Cam  Scac.    l  Bos.  dfPull. 

IS  Where  goods  were  consigned  to  Ji., 
and  on  his  becoming  a  bankrupt 


his  assignee  went  to  the  inn  where 
they  were  arrived,  and  pat  his 
mark  on  them,  but  did  not  take 
them  away,  because  they  had  been 
attached  there  by  a  creditor  of  tbe 
bankrupt ;  the  consignor  could  not 
afterwards  stop  them  because  they 
were  not  then  in  transHu.  ElUs  t. 
Hunt  ;  amd  v.  Dawes.   3  TennEef. 

46^ 

19  It  is  not  necessary  in  order  to  de- 
vest the  eonsignor's  right  to  stop  in 
transitu  that  the  goods  should  have 
been  taken  by  the  hands  of  the  con- 
signee himself.    3  Term  Bep,  4«4(. 

20  J.  agreed  to  buy  some  articles  of 
plate  of  B.  who  was  to  get  Ji.'s  arms 
eiigraven  on  them  and  to  pay  for 
the  engraving :  held,  that  a  delive- 
ry to  the  engraver  for  that  purpose 
was  not  a  delivery  to  «4.  so  as  to  de- 
feat B.'s  right  of  stopping  the  goodi 
in  transitUj  the  price  of  the  goods 
not  being  paid  bv  w).  Owensm  f . 
Morse.    7  l%rm  Rep.  64. 

21  A  consignor's  right  of  stopping; 
goods  in  trandtuy  is  not  taken  away 
by  the  consignee's  having  partW 
paid  for  the  goods.  Hod§^an  ^  d. 
V,  Loy.    7  Term  Rep.  4*0. 

22  A.  at  a  foreign  port,  ships  goods, 
bv  the  order  and  on  the  account  of 
a.  to  be  paid  for  at  a  future  day ; 
and  bills  of  lading  are  aeeordin|py 
signed  by  the  master  of  the  ship*. 
One  of  the  bills  is  immediately' 
transmitted  to  B.,  who^  before  the 
arrival  of  the  slup  at  the  place  of 
destination,  sells  tne  goods,  and  in- 
dorses the  bill  of  lading  to  C.  Af- 
ter the  arrival  of  the  ship,  and  a 
delivery  of  part  of  the  gooas  to  tbe 
agent  of  C,  B,  becomes  bankmp^^ 
without  having  paid  ^.  the  price  of 
the  goods.  By  this  delivery  the 
trandtus  is  at  an  end  as  to  tbe  whaU 
of  the  goods.  Slttbey  v.  Heytcard. 
2  H.  mack.  004. 

23  A  number  of  bales  of  bacon,  then 
lying  at  a  wharf,  having  been  soM 
for  an  entire  snm,  to  be  paid  for  b> 
a  bill  at  two  months,  an  order  Bat 
given  to  the  wharfinger  to  deliver 
them  to  tlie  vendor  \  who  went  to 
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■ , 

{lie  Whaxfy  ^^ed  the  wkole,  and 
toek  away  several  'faal^,  and  then 
became  bankrupt;  whereupon <he 
Tendon  witbin  ten  days  from  the 
time  oT  the  sale,  ordered  the  whar- 
fim^r  not  to  deliver  the  remainder : 
heio  that  the  vendee  had  taken  pos- 
session of  the  whole ;  and  that  the 
vendor  had  no  right  to  stop  whai 
remained  in  ll&e  hands  of  the  whar- 
finger ;  though  by  the  custom  of  the. 
trade  the  charges  of  warehousing 
were  to  he  paid  by  the  vendor  for 
fourteen  davs  after  the  sale.    ITam- 
mond  &  at  assignees  v.  .dndersoK, 
JV*eiC7  Rm.  69.  , 

S4f  A  trader  here  gives  an  order  to 
his  eorrespondent  abroad  to  ship 
him  eerCain  goods  whiehtbe  latter 
proenres  upon  his  own  credit,  with- 
out  naming  the  trader  here,  and 
ships  to  him  at  the  ori^nal  pricey 
ihaiging  only  hii  comoiission ;  held 
that  the  correspondent  abroad  is  so 
far  a  vendor  as  between  him  and 
the  trader  here,  that  on  the  bank- 
ruptey  of  the  latter  he  may  stop  the 
^ods  in  transitu  by  procuring  the 
bill  of  lading  from  the  bankruptV 
brother;  and  this^  thourii  the  tra- 
fler  here  had  beibre  his  bankruptcy 
accepted  bills  drawn  on  him  by  his 
eorrespondent  for  the  amount  of  the 
goods ;  such  aceeptances  proveable 
under  his  commission,  amounting  ai 
•  most  to  part  payment  for  the  gooids, 
which  does  not  take  away  the  ven- 
dor's ri^t  to  stop  intransUu.  Feise 
S[  oL  assigneesy.  Wray.^  3£ase,03. 
25  Whether  a  delivery  by  the  con- 
signor of  goods  on  b'oalrd  a  ship 
chartered  by  the  consignee  be  or  be 
not  a  delivery  to  him,  so  that  the 
consignor  cannot  afterwards  stop 
them  in  transitu;  certainly  where 
the  deliveq^,  was  made  on  board 
such  a  ship  in  Russia,  and  by  a  law 
of  that  country,  the  owner  of  goods, 
in  ease  of  the  bankruptcy  of  the 
vendee,  may  sue  out  proce^^s  to  re- 
take his  ^ods  on  board  a  ship,  &c. 
and  retain  them  till  payment ;  and 
the  owners  hearing  of  the  insolvency 
of  the  vendee,  applied  to  the  eap- 
87 


tain  on  board  of  whose  ship  tho 
goods  had  been  delivered,  to  sign 
the^  bills  of  lading  to  their  order, 
which  he  complied  with,  without 
.the  necessity  of  suing  out  process : 
held  that  this  was*  a  substantial 
compliance  with  such  law,  and  that 
the  captain,  on  his  arrival  here,  was 
bound  to  deliver  the  goods  to  the 
order  of  the  vendors,  and  not  to  the 
assignees  of  the  vendee,  who  had 
become  bankrupt.  Inglis  S(  aL  as- 
signees V.  Usherwood.  .  1  East^  BiS. 

^6  A  trader  in  England  charters  a 
ship  on  eeriain  conditions  for  a 
voyage  to  Ri^sicj  and  to  bring  goods 
honie  ft*om  his  correspondent  there^ 
who  accordingly  ships  the  goods  on 
^count  and  at  the  risk  of  the 
freighter,  and  sends  him  the  invoices 
and  bills  of  lading  of  the  cargo ; 
held  that  the  detivery  of  the  goods 
on  board  such  chartered  ship  does 
not  preclude  the  right  of  the  con- 
signor to  stop  the  goods  while  in 
transitu  on  board  the  same  to  the 
vendee,  in  case  of  his  insolvency  in 
the  mean  time  before  actual  delive- 
ry, any  more  than  if  they  had  been 
Slivered  on  board  a  general  ship 
for  the  same .  purpose.  And  a  de- 
mand of  the  goods  having  been  made 
by  the  agent  of  the  consignor  upon 
the  captain  before  they  were  un- 
loaded, after  whicli  he  delivered 
them  to  the  assignees  of  the  vendee; 
held  that  the. consignor  might  main- 
tain trover  asniinst  the  assi|^ees. 
BohUingJc  v.  Inglis  et  al.  assignees, 
zEast^ZSU 

^  Where  A*  and  ^.,  traders  living 
in  London^  were  in  the  course  of  or- 
dering goods  of  the  defendants,  cot- 
ton manufacturers  at  JkfizncAesfer,  to 
be  sent  to  Jtf.  and  Co.  at  Hullj  for 
the  purpose  of  being  afterwards 
sent  to  the  correspondents  of  ^B,  and 
B.  at  Hh^nburgfi ;  and  on  the  31st 
of  March^  A.  and  B.  Sent  orders  to 
the  defendants  for  certain  goods  io 
be  sent  to  ^M.  and  Co.  at  Buit,  to  be 
sfiippedf&r  Hamburgh  a/?  usual ;  held 
that  as  between  buyer  and  seller  the 
"ri^t  of  the  defendants  to  stop  m 
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in  transitu  was  at  an  end  when  the 
goods  came  to  the  possession  of  M. 
and  Co.  at  Hull;  wr  they  were  for 
this  purpose  the  appointed  agents 
of  the  vendees,  and  received  orders 
from  them  a«  to  the  ulterior  destin- 
ation of  the  goods  ;  and  the  goods, 
after  their  arrival  at  liiiU,  were  to 
receive  a  new  direction  from  the  ven- 
dees. 5  Easty  175.  (See  Bank- 
rupt VIII.) 
5S8  ^.  the  general  agent  in  London  of 
B.  and  Co.  a  house  at  Parisy  with 
power  to  export  for  them  to  such 
markets  as  he  should  think  fiti,  pur- 
chased goods  in  the  name  of  B.  and 
Co.  of  S.  at  Manchester  J  and  direct- 
ed them  to  be  sent  to  1>.  a  packer 
in  London,  After  their  arrival  Jl. 
had  some  of  the  goods  unpacked 
and  sent  away,  and  the  remaiuder 
repacked.  News  then  arrived  of 
the  failure  of  B.  and  Co.  Held 
I  that  the  goods  in  7>.'s  hands  were 
no  longer  in  transitu^  and  that  C. 
therefore  had  no  right  to  stop  them. 
Leeds  \.  fVrigJd.  3  Bos.  .y  Full. 
320. 

29  Where  a  trader  has  no  warehouse 
of  his  own,  but  uses  that  of  his 
packer  foT  receiving  goods  consign- 
ed to  him,  the  iransitus  of  such  goods 
is  at  an  end,  upon  tlic  delivery  of 
tliem.  to  the  paeker.  Scott  v.  Pettit. 
3  Bos.  S[  Pull.  469. 

30  A.  living  at  JV*.  in  Devofttsliire^  or- 
dered goods  of  B.  in  London^  who 
sent  them  by  ship  via  Exeter^  con- 
signed to  Ji.y  and  advised  him  there- 
of; on  their  arrival  at  Exeter  they 
were  delivered  to  C.  a  wharfinger, 
who  received  them  on  .^.'s  account 
and  paid  the  freiQ;ht  and  charges ; 
after  their  arrival  Ji.  wrote  to  B. 
informiiig  him  that  in  consequence 

^  of  his  affairs  being  deranged  he 
should  not  take  the  goods,  and  tell- 
ing him  that  they  were  at  Exeter  ; 
at  this  time  S.  had  committed  an  act 
of  bankruptcy,  upon  which  he  was 
afterwards  declared  a  bankrupt ;  B. 
applied  to  C.  for  the  goods,  and  ten- 
dered him  the  freight  and  ,charges 


due,  upon  wliieh  C*  promised  noild* 
deliver  them  out  of  his  custody,  but 
afterwards  did  deliver  them  to  the 
assignees  of  Ji.  though  indemnified 
by  B.  s  held,  1st,  that  B.  had  a 
ri^ht  to  stop  the  goods  in  the  hands 
of  C. ;  and,  2dly,  that  he  might 
maintain  trover  for  them  against  C. 
Mils  V.  BalL     2  Bos.  <J  full  457. 

31  •^.  of  JVhccastk^  shipped  goods  for 
London^  to  order  of  B,  /  before  their 
arrival  B.  wrote  to  say  that  he  was 
in  failing  circumstances,  and  would 
not  apply  for  the  goods  on  their  ar- 
rival. To  this  vi.  returned  a  gen- 
eneral  answer  without  making  any 
mention  of  the  goods,  hut  immedi- 
ately left  Mwcastle  for  London^  and 
on  his  arrival  applied  at  (he  w^harf 
of  C,  where  the  goods  had  in  the 
mean  time  arrived  (and  where  goods 
ship]>ed  for  B,  usually  were  landed 
and  kept  tifl  sent  for  hv  him)  ten- 
dering the  freight  and  charges  paid 
for  the  goods,  and  requiring  a  de- 
livery of  them,  which  was  refused, 
unless  upon  payment  of  a  general 
balance  due  from  B.  to  C.  for  wharf- 
age. Held  that  the  contract  as 
between  J3.  and  B.  having  been  re- 
scinded previous  to  the  arrival  of 
tlie  goods,  C.  had  no  right  to  retain 
s^ainst  ^i  ftr  a  general  balance 
due  to  him  from  B.  Richardson  v. 
Goss.    3  Bos.  Sf  Pidl.  119. 

S2  Seiid)ley  that  the  eoods  were  no 
longer  in  transitu  when  arrived  at 
the  wharf  of  C.  where  the  goods 
of  d.  were  usually  landed  and  Kept. 
Ibid. 

33  An  usage  for  carriers  (o  retain 
goods  as  a  lien  for  a  general  bal- 
ance of  account  between  them  and 
the  consignees  cannot  affect  the 
right  of  the  consignor  to  stop  the 
goods  in  transitju  Oppevheim  r. 
husfiell    3  Bos.  ^  Pull.  42. 

34  Semble,  that  such  a  lien  eould  not 
be  established  even  by  agreement 
between  the  carrier  and  consignor. 
Ibid. 

35  One  who  has  a  lien  on  goods  in  his 
possession,  if  he  afterwards  delivep 
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^em  to  a  ship  earlier  to  be  convey* 
ed  on  aeeount  and  at  the  risk  of  Jus 
.priacipai^  though  unknown  to  the 
carrier^  eannot  recover  hi>  lien  by 
stoppings  the  goods  in  transUu,  and 
proeahiig  them  to  be  re-delivered 
to  him  by  virtue  of  a  bill  of  lading 
s^ed  by  the  carrier  in  the  eodrse 
01  his  voyage.     Sweet  v.  Fym,     1 

36  The  property  of  goods  passes  by 
the  indorsement  and  delivery  of  the 
bill  of  lading  by  th^  consignee  to  an- 
other bona  fide  for  a  valuable  consid- 
eration, and  without  collusion  with 
the  consignee ;  although  the  indor« 
*ee  knew  at  the  time  that  the  con- 
signor had  not  received  money  pay- 
.mentjforhis  goods,  but  had  taken  the 
consignee's  acceptances  payable  at 
a  future  day  not  then  arrived  :  and 
after  such  assignment  of  the  bill  of 
lading  the  consignor  cannot  stop 
the  goods  in  iramitu  upon  the  in- 
solvency of  the  original  consignee. 
Cuming  v.  Brown,    d  East,  &0Q. 

37  Where  in  a  charter  party  freight 
was  to  be  paid  at  so  much  per  ton,  on 
a  right  and  true  delivery  of  the  hornet 
ward  bound  cargo,  from  Honduras 
Bay  to  London ;  and  the  ship  and 
cargo,  after  capture  and  recapture, 
having  been  wrecked  at  St.  ICUts 
into  which  they  were  carried  by  the 
recaptors,  a  sale  of  the  cargo  was 
directed  by  .the  Vice- Admiralty 
court  there,  on  the  application  of 
the  master  acting  bona  fide  for  the 
benefit  of  all  concerned,  but  without 
orders  from  any  ^  and  the  proceeds 
of  the  sale  were  remitted  to  the  ship 
owners.  Held  that  the  freighter 
might  recover  such  proceeds  in  as- 
sumpsii^r  money  had  and  receiv- 
ed, without  allowing  freight  pro  ra- 
ta itineris.  But  he  could  not  re- 
cover against  the  ship  owners,  op- 
on  special  counts  framed  upon  the 
bills  of  lading  signed  by  the  master ; 
as  well  because  they  contained  ex- 
ceptions of  the  very  perils  by  which 
the  loss  happened  as  because  the 
defendants,  having  expressly  con- 
tracted with  the  plaintiff  under  seal; 
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could  not  be  charged  in  respect  of 
the  same  subject  matter  by  a  con- 
tract no  I  under  seal,  and  signed  by 
their  master  only,  and  not  by  them- 

'  selves.  HuMer  v.  Princep.  iO 
East,  378. 

38  A  bill  of  lading  is  prima  facie  evi- 
dence, and  of  the  highest  nature  ; 
but  it  is  not  conclusive  evidence  in 
all  cases,  as  to  the  condition  of 
goods  shipped  in  packages.  Bar^- 
rett  et  aL  v.  Rogers.    7  Mass.  397. 


BILL  OF  SALE. 

(And  see  Lien  and  Ship.) 

1  It  is  a  general  rule  in  thcf  transfer 
of  chattels,  that  the  possession  must 
accompany  and  follow  the  deed.  Ed^ 
ivards  v.  Harben.  2  Term  Rep. 
587. 

2  Therefore  where  the  conveyance  is 
absolute,  the  possession  must  be  de- 
livered immediately:  where  it  is 
conditional,  it  will  not  be  rendered 
void  by  the  vendor's  continuing  in* 
possession  till  the  condition  be  per- 
formed.   2  Tenu  Rep.  587. 

3  An  absolute  conveyance  of  person- 
alty, without  possession,  is,  m  point 
of  law,  fraudulent ;  and  not  merely 
evidence  ^ fraud.  2  l^erm  Rep.  687. 
(See  tit.  Executor.) 

4;  The  goods  of  A.  being  taken  in 
exiecution  and  put  up  to  sale,  B.,  a 
relation  of  A,,  became  the  purchas- 
er, and  took  a  bill  of  sale  of  the 

.  sheriff,  but  permitted  A.  to  continue 
in  po9se$sion ;  ^.  then  executed  an- 
other bill  of  sale  of  the  same  goods 
to  C.  a  creditor,  under  which  the 
latter  took  possession  and  sold 
them ;  whereupon  B,  brought  an 
action  against  C.  for  the  produce : 
held  that  the  first  bill  of  sale  was 
valid,  and  that  B.  was  therefore  ejx- 
titled  to  recover.  ICidd  v.  Rawlin- 
son.    2  Bos.  <§•  rail.  59. 

5  A  bona  fide  conveyance  by  deed,  of 
a  vessel  and  cargo  abroad  at  tlic^ 
time,  is  valid  against  creditors, 
provided  the  vendee  take  possession 
thereof  without  delay  upon  the  re- 
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turn  of  tke  vessel.    Poritmi  Bofdc 
Y,  Stacy  etoL    4i  Mass.  660. 

6  Thi&re  is  no  difierenee  between  the 
ffrand  bill  cf  sale  of  a  ship  used  in 
lEnglandf  and  t^  bill  of  sal^  in 
eominon  use  in  this  eounirj  for  the 

.    same  purpose.    Ibid. 

7  A  bill  ojP  sale  of  a  shipy  containing 
blanks  for  the  recital  of  the  regis* 
ter,  was  executed  and  delivered,  and 
afterwards  the  blanks  were  filled 
up  by  the  vendor  and  vendee;  it 
was  held  that  the  bill  of  sale  was 
valid.  Woolley  and  otliers  v.  Con- 
stant,   4  Jokns^  M^,  5%. 

8  Under  what  eircnmstanees  a  ship 
may  be  sold,  the  price  payable  at 
all  events,  but  tne  transfer,  to 
ehange  the  property,  not  to  be  made 
till  a  future  day.    3  AiUos,  401. 

p  An  absolute  bill  of  sale  of  goods  is 
fraudulent  as  to  creditors,  zade^ 
possession'  accompanies  and  follows^ 
the  deed,  Bafmlton  v.  Bt^sd,  1 
Cranchf  309.    ' 

^0  .The  >vant  of  possession  is  not 
merely  evidence  of  fraud,  but  is  a 
circumstance  per  se  which  makes 
the  transaction  frauduleiit  in  point 
oflaw.    jfbid,    • 

11  >V)iere  a  bill  of  sale  was  made  by 
one  part  owner  of  a  vessel  to  anoth- 
er, the  vessel  then  being  in  another 
port  than  that  where  the  sale  was 
made,  and  the  vendee  claimed  pos- 
session of  her  on  her  arrival  a  few 
days  after  at  the  port  of  his  resi- 
dence, the  sale'was  held  valid  and 
good  against  a  creditor  of  the  vett« 
Qor,  who  bad  caused^  her  toHlie  at* 
tached  immediately  after  the  exe- 
cution of  the  bill  of  sale.  Putnam 
V.  Dutch,    8  Mass.  2S7.      *  • 

i.2  Thou£;}i  a  bill  of  sate  for  transfer- 
ring the  property  in  a  ship  by  way 
of  mortgage  may  be  void  as  such, 
•for  want  or  reciting  the  certificate  of 

•  registry  therein,  as  required  by  Stat. 
26  G.  3,  c.  60.  s.  17,  yet  the'mort- 
gagor  may  be  sued  upon  his  person- 
al covenant  contained  in  the  same 
instrument  for  the  repayment  of  the 
money  lent.  Kernsony,  Cok.  8 
'!£astj2di. 


BISHOPS. 

i  The  bishop  m^y  take  time  to  in- 
quire into  the  charaeter  of  one  elect- 
ed school-master  before  b^  lieeneei 
him.  The  iCing  v.  The  Biskip  cf 
LUchfiddandC^xniry.  2^r.  102?. 

2  Where  the  parishioners  have  a 
right  to  ehoose  a  lecturer,  hisliop 
cannot  put  in  another,  he  haa  onlj 
the  power  to  licence,  and  prohibi- 
tion will  be  to  try  the  right.  The 
ChurchrwardensojSt,  BortAolo^ncir's 
Case.    3  8alk.  144. 

3  Archbishop  hath  a  provincial  pow' 
er  ovier  all  the  bishops  of  |us  pro- 
vince. The  Bishop  of  JSt.  Jkxid's 
Case.    3  IShUc.  90. 

^  A  fellowship  of  a  coUege  is  no  be- 
'"  nefice,  nor  are  the  profits  of  it  fena 
ecc^esiostico.  A  bishop  can  semes- 
ter nothing  but  what  an  ecelesiastie 
has  as  a  sole  body.  Mosele^  v. 
Warburton.  i  £r  Baynwndi  265. 
1  SdUc.  3i21. 
B  Bishop  cited  before  the  archbishAp 
:  in  person,  for  simony.  Bishop  may 
judge  in  person,  or  by  vicar  general. 
Bishop  may  be  panished  in  the 
archbishop's  court  for  any  offence 
against  the  duty  of  his  office.  £e- 
elesiastical  court  may  punish  a  tem- 
poral offence,  if  commUted  in  an  ec- 
clesiastical matter,  or  court.  JBtsftop 
of  St,  David^s  v.  Lucy.  1  Salk,  134. 
1  L,  Baymondj  447,  539. 
A  prohibition  does  not  lie  to  the  spir- 
itual eburt  fol-  proceeding  contrarj 
to  the  canon  law.    Ibid. 


BLAgPHEMY. 

1  Blasphemy  against  God,  and  coa« 
'   tumelious  reproaches,  and  profane 

iidicule  of  Cfhrist,  or  the  holy  scrifh 
tureSf  are  offences  punishable  at  the 
common  law,  whether  uttered  bv 
words  or  in  writings.  2%«  Fef^ 
V.  Bttggles,    8  Johns.  Bep.  290. 

2  Wantonly,  wickedly,  and  mali- 
ciously uttering  the  following  words^ 
<*  Jesus  Christ  was  a  bastard,  and 


BLOCKADE. 

Iiit  mother  nutat  he  a  whore,"  wan 
held  to  be  a  publie  offence^  and 

{^uDishabieby  th^  e^niinea  law  of 
his  »tate^    ib. 


BjLOCKADE, 

i  The  British  orderg  in  eonncil  of 
July  1808,  raising  the  blockade  of 
the  ports  of  Spain^  extended  to  the 
eolooies  of  Spaiiu  Ihrr  v.  The 
Vhian  iMurance  Company.  8  Mas$. 
494. 

2  Persisting  in  an  intention  to  en* 
ter  a  blockaded  port  after  warning, 
is  not  attempting  to  enter.  FUz' 
simmom  v.  Mwport  Jn$.  Company. 
4  Cranchj  18^. 

3  The  sentence  of  a  foreign  court 
of  admiraltjr  condemning  a  vessel 
for  breach  of  blackade  is  eqnclusive 
evidence  of  that  fact  in  an  actioit 
npon  the  policy  of  insurance.  Croud' 
son  v.  Leonard,    4  Cranchj  434. 

4  If  insurance  be  ^^  against  all  riskSf 
blockaded  ports  and  Htspaiuola  ex- 
eeptedy^  a  vessel,  sailing  ig^orantly 
for  a  blockaded  port,  is  covered  by 
the  poliey,  '  Featon  v.  Fry.  5 
Cranch,  380* 

5  A  vessel  sailing  ignorantly  to  a 
blockaded  port  is  not  liable  to  cap- 
ture under  the  law  of  nations.    lb. 

H^  In  an  action  upon  a  policy  on 
property  warranted  neutral,  ^'  proof 
of  which  to  be  required  in  the  Uni- 
ted States  only,"  a  sentence  of  con- 
demnation in  a  foreign  court  of  ad- 
miralty, upon  the  ground  of  breach 
of  blockade,  is  not  eonlusive  evi- 
dence of  a  violation  of  the  warran- 
ty. ^Maryland  Ins.  Company  v. 
VToods,    6  Cranch^  29« 

7  ^uerej  whether  breach  of  blockade 
by  a  vessel  not  warranted  neutral, 
would  discharge  the  underwriters  P 
Ibid. 

9  If  a  vessel  sail  to  a  port  within  the 
policy,  with  intent  to  go  to  a  port 
not  within  the  policy,  in  ease  the 
former  should  be  blockaded,  this  is 
not  a  deviation.    lb. 

9    A  vessel  might  lawfully  sail  for  a 
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l^jrt  in  the  West  Jndiesy  known  to 
pt  blockaded,  until  she  was  warn- 
ed off,  according  to  the  British  or- 
ders of  Jpril,  1804.  lb. 
10  She  was  not  bound  to  muKe  inqui- 
ry elsewhere  than  of  the  blockad- 
ing force.    6  Cranch,  30. 


BOJVD. 

X.  Limitation  ofActUmSy  on. 

IX.  Of  Indemnity,  Surety^ip^  and 

Mer  joint  Bonds. 
in.  Penalty. 
rV.  Ckmsiaeraiion. 

V.  Condition. 

VI.  Erasures^  Interlineations,  ^c. 
VII.  Fortlicoming  Bond. 

I.  Limitation  oj  .dictions,  on. 

1  On  a  bond  to  pay  interest  half 
yearly,  and  the  prmcipal  in  three 
years,  judgment  shall  be  entered  on 
failure  of  paying  interest.  And, 
if  the  interest  be  afterwards  paid, 
it  is  no  cause  to  stay  the  judgnient, 
but  only  the  execution.  J&asjen  awf 
Touchet.    2  Black.  706. 

2  Proceedings  on  a  bond  for  pay- 
ment of  money  by  instalments,  and 
on  default  to  stand  in  force  for  the 
whole  sum  then  due,  shall  not  be 
stayed  on  payment  of  the  instal- 
ments in  arrear.  Oowktt  v.  J7an- 
forth.    2  Black.  958. 

3  Debt  on  bond  conditioned  to  pay 
money  by  three  instalments,  is  in 
force  by  making  any  one  default 
Coates  V.  Hewitt.     1  Wils.  80. 

4  On  debt  upon  a  bond  conditioned 
to  pay  money,  the  defendant  cannot 

Sroperly  plead  payment  after  the 
ay^'  but  an  issue  made  cannot  be  ob- 
jected to  after  a  verdict  for  the  plain- 
tiff*.   Anon.    1  L.  Raym,  408. 

5  Where  a  bond  is  conditioned  for  the 
payment  of  money  on  a  certain  day, 

Sayment  of  the  money  after  the 
ay,  is  no  discharge  of  the  bond. 
Where  the  service  is  a  seven  years 
apprenticeship,  entitles  a  man  to 
his  freedom.    An  apprentice  bound 
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for  seven  years  only,  is  not  entitled 
to  his  freedom  if  he  trades  on  his 
own  account  within  the  seven  years. 
•M^son  V.  Finch.  1  L.  Uatptu  381. 
(And  see  Deed  and  Witness  V.) 

6  The  circumstanee  of  ^  years  hav- 
ing elapsed  without  any  demand 
made,  is  of  itself  a  presumption 
that  a  hond  has  been  satisfied.  Os- 
wald  V.  Leigh.    1  Term  Rep,  270. 

^  Satisfaction  of  a  bond  may  be  pre- 
sumed within  a  less  period,  if  any 
evidence  be  given  in  aid  of  the  pre- 
sumption; as  if  an  account  be- 
tween the  parties  has  been  settled 
in  the  intermediate  time,  without  a- 
ny  notice  having  been  taken  of  such 
a  demand.    1  £erm  Rep  270. 

S  But  in  either  case  it  is  only  a 
ground  on  which  the  jury  may  pre- 
sume satisfaction,  and  is  in  itself 
no  legal  bar!    1  Tenn  Rep.  27Q0. 

^  To  induce  a  presumption  of  pay- 
ment from  the  age  of  the  bond,  20 
years  must  have  elapsed  exclusive 
of  the  period  of  the  plaintiflf's  disa- 
bility. Ditrdop  S[  Co.  V.  BaU.  2 
Cranchf  180. 

n    Of  Indemnity  f  Suretyship^  and  oth- 
er joint  Bonds. 

1  The  obligee  in  an  indemnity  bond, 
upon  being  damnified,  has  an  imme- 
diate right  to  be  reimbursed.  Chat- 
loner  V.  Walker.    1  Burr.  574:. 

2  Bond  to  indemnify  a  parish  against 
a  pauper  is  forfeited,  though  the 
parish  ehnses  to  pay  a  weekly  sum 
for  his  maintainance  in  another  par- 
ish, to  avoid  the  expcnee  of  remov- 
al. JStten  V.  Pedialt.  2  Blackstone^ 
1177. 

3  Where  a  bond  is  given  by  sureties 
for  the  honesty  and  fidelity  of  a 
broad  clerk  to  a  brewer,  and  the  ob- 
lii^ee  afterwards  takes  a  partner 
without  the  knowledge  of  the  sure- 
ties, they  shall  not  be  answerable 
for  the  clerk's  fidelity  to  such  part- 
nership. A  demurrer  on  the  mer- 
its is  an  issuable  plea  within  the 
moaning  of  an  order  for  time. 
Wright  V.  Rmsel.    8  WiU.  580. 


4i  A  bond  with  a  aondition  that  a 
clerk  shall  faithfully  serve  and  ac- 
count for  all  money,  &e.  to  the  ob* 
ligee  and  liis  executors,  does  not 
make  the  obligor  liable  for  money 
received  by  the  clerk  in  the  scrriee 
of  the  executors  of  the  obligee,  who 
continue  the  business  and  retain  the 
clerk  in  the  same  employment,  with 
the  addition  of  other  business,  and 
an  increase  of  salary.  Barker  v. 
Parker.  1  Term  Rep.  287. 

5  But  a  bond  for  the  fidelity  of  a 
clerk,  who  was  taken  iuto  the  ser- 
vice of  the  obligees  as  a  clerk  in 
their  shop  and  counting  house^  is  not 
discharged  by  the  oijligees  taking 
another  partner  into  their  house; 
and  the  obligees  may  recover  mo- 
ney received  by  the  clerk  after  snch 
change    of   partners.      Barclay  v, 

.   Liicojs.  1  T.erm  Rep.  291,  n. 

6  Such  a  bond  is  only  as  a  seeoritj 
to  the  house  of  the  obligees,  l  Tern 
R^.  287. 

7  Where  a  bond  by  ^.,  reciting  thai 
B.  intended  to  open  a  hanking  ac- 
count with  C,  />.,  and  E.  as  his 
bankers,  was  conditioned  for  pay- 
ment tot/tern  of  all  sums  from  time  to 
time  advanced  to  B.  at  the  Ixtnking 
house  of  C,  J9.,  and  E. :  held  that  on 
C.h  death  such  obligation  ceased,  and 
did  not  cover  future  advances  made 
after  another  partner  was  taken  ia ; 
and  that  £.,  who  was  indebted  to  the 
house  at  C.'s  death,  having  after- 
wards paid  off  the  balance,  which 
was  applied  at  the  time  to  the  old 
debt  incurred  in  C.'s  life-time,.^, 
was  wholly  discharged  from  his  ob- 
ligation,   'strange  v.  Lee*  •s  East, 

48«. 

8  A  bond  was  given  to  ^.j  A,  C^ 
&e.  payable  to  them  and  their  suc- 
cessors, as  the  governors  of  the  so- 
ci^  of  musicians,  conditioned  to 
secure  J.  //.'s  faithfully  accounting 
with  them  and  their  successors,  go- 
vernors, &c.  as  their  collector ;  af- 
terwards the  society  was  incorpora- 
ted by  letters  patent,  at  which  time 
J>  H.  had  duly  accounted  for  alj. 
monies  collected  by  him  5   but  after 
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(he  ineorpotation  he  reoetved  mo- 
nev  for  which  he  did  not  aecount  ; 
held  that  the  obligor  of  the  bond 
Mas  not  h'able  for  such  default. 
Dance  v.  Gridler.  JWw  Rep.  34-. 
(As  to  the  replication  iu  actions  on 
such  bonds.  See  1  Bos.  ^'  Pull. 
640^  and  3  Term  Rep.  4i5%  tit. 
Pleading  X.) 

9  If  ..f.  subscribe  a  guaranty  to  B. 
for  the  honesty  of  C.  who  embezzles 
money,  B.  may  maintain  an  action 
on  the  guaranty,  though  three  years 
have  elapsedi-without  notice  having 
been  given  of  the  embezzlement  by 
B.  to  A.  if  Ji.  was  acquainted  with 
the  circumstances  from  any  other 
ciuarter,  and  B.  did  not  conceal  it 
irom  him  indus'triously.  And  in 
such  case  A.  will  not  be  discharged 
from  the  guaranty,  though  B</  ap- 
pear to  have  given  credit  to  C.  for 
the  amount  of  the  sum  embezzled. 
Fuel  tj  al.  V.  Tatlock.  1  Bos.  S^ 
Fall.  4bl9. 

10  Under  a  bond  of  indemnity  eiven 
by  »?.,  that  B.y  who  was  appointed 
the  general  agent  of  C  the  receiver 
of  his  rents,  and  the  manager  of  his 
estates,  should  pay  over  to  C.  Idl 
rents  which  he  should  receive,  as  al' 
so  the  increase  and  improvements 
thereof  upon  any  new  contracts  or 
renewals  of  leases ;  A.  is  answera- 
ble for  all  fines  received  by  B^  on 
renewing  the  leases,  which  were 
not  paid  over  by  him.  Irish  Socie^- 
ty  v.  JVeedham.     1  Term  Rep.  483. 

11  If  the  oblisee  in  a  joint  and  sever- 
al bund  make  one  of  two  obligors 
Iiis  executor,  with  others,  the  action 
on  the  bond  is  discharged  as  to  both 
obligor^  Cheetham  q  al.  v.  Ward 
1  Bos.  I'  FidL  630. 

12  Bnt  where  A.  as  surety,  and  B.  as 
principal,  are  jointly  and  severally 
bound  to  C,  B*  becomes  insolvent, 
and  C.  the  obligee,  receives  a  divi- 
dend from  his  eflTectt,  and  cove- 
nants not  to  sue  B.,  and  that  if  he 
do,   the   deed  of  covenant  may  be 

{deaded  in  bar,,  C  may  neverthe- 
ess  sue  w9.,  for  this  is  only  a  release 
to  B.  by  construction.  Dean  v* 
^eirkall    8  Term  Rep.  168. 


13  It  seems  that  one  of  several  co- 
sureties  iu  a  bond  may  recover  a- 
gainst  any  one  of  the  others  his  ali- 
quot proportion  of  the  money  paid 
by  him  under  the  bond,  regard  be- 
ing had  to  the  number  of  sureties. 
Cowdl  V.  Edwards.  2  Bos.  Sf  FulL 
268. 

14  Even  though  the  insolvency  of  the 
principal  aud  of  the  other  sureties 
be  not  proved.    lb. 

Id  If  ft^.,  jS.,  and  C.  became  bound  as 
sureties  for  D.  in  tliree  separate^ 
bonds,  and  any  one  of  them  be  com- 
pelled to  pay  the  whole  debt  of  the 
principal,  the  two  others  are  com- 
pellable to  contribute  in  proportion 
to  the  penalties  of  their  respective 
bonds.  Deerir^  v.  Wtnchdsea  (E. 
of)  iu  the  Exchequer,  1787.  2  Bos. 
4cPull.  270. 

16  The  latches  of  the  obligees  in  a 
bond  (conditioned  for  the  principal 
obligor  to  account  for  and  pay  over 
from  time  to  time  all  such  tolls  as 
he  should  collect  for  the  obligees)  in 
not  properly  examining  his  accounts 
for  8  or  9  years,  and  not  calling  up- 
on tlie  principal  for  pajrment  so 
soon  as  they  might  have  done  for 
sums  in  arrear,  or  unaccounted  for, 
is  not  an  estoppel  at  law  in  an  action 
against  the  sureties.  The  Trent 
JVhmgation  Company  y.  Barley.  10 
East^  34f. 

17  The  Prince  of  Wales  having 
granted  an  annuity  for  his  own  life, 
payable  by  the  treasurer  of  his  pri- 
vy purse  which  annuity  was  assign- 
ed by  the  grantee  to  another,  with 
the  Princess  assent ;  and  a  surety 
having  given  bond  to  the  assignee 
of  the  annuity,  conditioned  to  pay 
it.  If  the  Prince  or  the  treasurer  of 
his  privy  purse,  or  any  other  person 
for  the  Prince,  did  not  pay  it  at  the 
respective  quarter  days  :  held  that 
the  surety  was  bound  at  all  events 
at  law  by  the  terms  of  the  obliga- 
tion to  pay  it,  if  the  Prince,  &c.  did 
not  at  the  stipulated  times  of  pay- 
ment ;  whether  or  not  the  erantee 
or  assignee  of  the  annuitv  had  the 
right  or  means  of  compelling  pay- 
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itteat,  against  tite  prineipa],  or 
his  funds,  bj  reason  of  any  de« 
fault  of  such  grautee  or  as- 
signee in  not  presenting  a  pattien- 
hs  of  his  tlemand  to  the  Frinee's 
treasurer,  as  required  in  all  eases 
tvithin  the  statute  S3  6.  3,  e.  125, 
&  7,  on  pain  of  being  foreclosed  of 
sncli  demand;  whatever  equitable* 
etaim  might  be  fonnded  by  the  sure- 
ty on  such  n^leet  &Xklig  t. 
tSpatlces.    10  EclA^  389. 

iS  On  a  sale  of  lands,  a  bond  was  gir- 
en  by  the  grantee  to  save  the  grant- 
or harmless  against  a  certain  mort- 
gage which  was  an  incumbrance  on 
the  land;  it  was  held  that  the 
grantor  was  to  be  indemnified  a- 
gainst  the  bond  accompanying  the 
mortgage,  and  for  which  the  latter 
was  a  security,  as  well  as  against 
the  mortgage  itself.  Whit^  v.  Ite 
VtOxers.    l  Johns.  Cos.  173. 

Id  Where  A  gave  a  bond  with  sure- 
ties to  the  United  States^  fbr  duties, 
and  .J.  was  mentioned  in  the  bond 
as  the  importer  of  the  goods ;  and 
B.  the  surety  paid  the  bond,  it  was 
held  that  he  might  maintain  assump- 
sit  against  Ji.  though  in  fact  a  third 
person  was  the  real  owner  of  the 
fi;oods.  8luby  v.  CkimpHn.  4  Johm. 
Rep.  461. 

^  peparate  suits  were  brought  a- 
gainst  A.  and  J3.,  two  joint  obligors 
on  a  bond,  payable  by  instalments, 
and  a  ca.  so.  Was  afterwards  issued 
against  B.  for  the  costs  taxed  in  the 
suit  against  him,  and  not  fbr  the  in- 
stalment fVom  which  he  was  dis- 
charged after  paying  the  costs,  tt 
was  held  that  the  discharge  of  B. 
fVom  the  ca.  sa.  for  the  costs  was  no 
discharge  of  J9.  the  obligor,  nor  a 
eatisfaction  of  the  debt  for  which 
«^.  was  imprisoned.  APLean  t. 
Whiting.    8  Johns.  Rep.  33tt. 

^1  A  surety  in  an  administration  bond 
cannot  maitain  an  action  against 
Ids  co-surety  for  a  defkult  of  the 
principal,  if  such  surety  has  not 
been  damnified,  even  if  he  be  a  cre- 
ditor. If  the  right  of  suing  on  the 
administration  bond  be  abused^  this 


court  wiH  interfere  and  set  asido 
the  proceedings.  The  /veop^,  at  f£e 
rdatim.  of  Ctmnhigfiamy  ▼.  Uuncan. 
1  Johns.  Rep.  311. 

22  A  bond  given  by  a  county  treasur- 
er, for  the  faittif  id  dischaige  of  his 
office,  is  intended  to  protect  the 
public  during  the  year  onlr  for 
which  lie  was  elected.  Bigelaw  v. 
Bridge,    8  Mass.  2T5. 

2S  A  bond  may  be  delivered  by  a  sure- 
ty to  the  principal  obligor  as  on  e^ 
crow.  .  Pawling  v.  Un&d  8tates^  4 
Craned,  219. 

29e  A  bond  cannot  be  delivered  to  mie 
cfthe  obligees  as  an  escroto.  Jiloss 
T.  Riddle.    9  Cranchj  851. 

m.  Femlty. 

1  Though  in  ordinary  eases  the  deU 
on  a  bond  is  the  real  demand,  aid 
the  penalty  only  the  security;  yet 
in  bonds  for  securing  a  fund  to  a 
public  charity,  the  penalty  is  con- 
sidered to  be  the  real  demand  on 
forfeiture.    Anon.    Lqfft^  655. 

2  Where  a  bond  is  foireited  in  tht 
lifetime  of  the  testator,  the  penalty 
is  the  legal  debt,  and  on  the  issue 
what  is  due  must  cover  so  much  as- 
sets, but  on  a  bond  where  the  day 
df  payment  is  not  come,  the  assets 
only  can  be  covered  for  the  sum  in 
the  condition.  Where  an  executrix 
pleads  the  penalties  of  three  bonds, 
and  the  jury,  by  special  verdict,  fisd 
assets  in  one  entire  sum,  if  the  eoort 
are  of  opinion^  that  the  penalties  of 
two  of  the  bonds  are  to  be  consider- 
ed as  the  debt  due,  but  that  the 
third  shall  cover  no  more  than  the 
sum  reality  due  upon  it,  they  may 
deduct  such  penalties  and  sum  doe 
out  of  the  assets  found,  and  give 
judgment  for  the  plaintiffs  to  recov- 
er the,  rest  The  Bank  of  Englmd 
V.  Morice.    2  8tr.  ±028. 

3  In  an  action  upon  a  bond,  until  the 
condition  appears,  the  penalty  shall 
be  considered  as  the  debt.      Oer- ' 
rard  v.  Delaval.     2  L.  Raymond^ 
1196. 

4  When  a  defendant  is  charged  ic 
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«4teetttk>n  viOi  the  penalty  of  «. 
bond)  it  may  be  redaeed  to  piiaei- 
pal,  interest,  and  eosts.  And  inter- 
est due  on  a  note  of  hand,  for  which 
no  damaM  were  §^ven  by  the  ver- 
dict, shui  not  be  covered  by  this 
penalty.  Amery  v.  Stnabridge.  2 
Black,  760. 

B  Exeeation  shall  not  be  levied  on 
an  aanoity  bond  and  judgment  for 
the  whole  penalty,  bnt  only  for  the 
arrears  of  the  annuity,  and  the  judg- 
ment stand  as  a  security  for  liiture 
arrears.  OgUvk  v.  Foley*  2  Black* 
1111. 

i   In  a  judgment  on  a  bond  to  pay  ad 

[  annuity,  na^jufa.  be  sued  out,  and 
marked  for  only  part  of  the  penal- 
ty, a  new JL  fa,  for  subsequent  ar- 
rears cannot  be  taken  out,  without 
VLScLfa,  under  statute  8  &  9  W.  3. 
Howell  v.  Hanwarth.    2  Black.  843. 

^  In  debt  upon  bond  for  the  penalty, 
where  there  are  alternative  parts  of 
the  condition,  plaintiff  must  confine 
himself   to  a    particular  breach. 

:^  ComufaUis  v.  Stmry.     ^  Burrows, 

\    772. 

8  Specific  performance  decreed, 
where  the  party  insisted  to  forfeit 
the  penalty.  Hopson  ▼.  Trevor. 
In  chancery)    1 8tr.  538« 

9  A  bond  for  performance  of  covC" 
nanta  or  agreements,  is  only  a  se- 

;    curity  (under  8  &  9  W.  8,  c.  11,)  to 
[    the  extent  of  the  penalty.      WnUe 

V.  Sealey.    1  Daue.  48. 
Bat  vide  Liord  Lonsdale  r.  Church.   2 

T.  R.  388. 

(And  see  tit.  Penalty.) 
,10  In  an  action  on  a  bond  damages 
[    may  be  recovered  for  more  than  the 

penalty.  Lonsdale  (E.  of)  v.  Church. 

2  Terui.  Rep.  388. 

11  Therefore  in  debt  on  bond  with  eou'* 
'     dition  to  account  for  money  to  be 

reeeived,  the  court  will  not  stay 
^    proceedings  upon  pitying  the  penal- 
ty into  court.    2  Term  Hep.  388. 

12  But  in  a  subsequent  case  the  court 
ordered  satisfaction  to  be  entered  on 
the  record  in  an  action  on  a  bond 
of  indemnity,  on  the  defendant's 

38 


paying  the  penalty  of  the  bond  am! 
the  costs  of  the  action.  WUdy. 
Clarkson.    6  Term  Rept  303. 

13  In  an  action  upon  a  judgment  re" 
covered  upon  a  bond^  interest  may 
be  given  in  damages  beyond  the  pe- 
nalty of  the  bond;  though  it  were 
a  judgment  recovered  abroad,  viz. 
in  Imand.  M^Clure  v.  Dimhin.  1 
East,.4eB6. 

14  If  an  instalment  of  an  annuity  se- 
cured by  bond  be  not  paid  on  the 
day,  the  bond  is  forfeited,  and  the 
penalty  is  the  debt  in  law.  Judd  y* 
Evans.    6  Term  Rep.  399. 

iB  And  therefore  the  defendant  hav-* 
ing  been  charged  in  execution  for 
such  a  penalty  previous  to  the  last 
insolvent  act,  the  court  refused  to 
order  that  sum  to  be  reduced  in  the 
Marshal's  book  to  the  sum  actually 
due  for  the  arrears  of  the  annuity^ 
in  order  that  he  might  take  the 
benefit  of  that  act  6  Term  Rep. 
399. 

16  The  Stat  8  &  9  W.  3,  c.  11,  s.  8, 
which  enacts,  ^  that  in  actions  on 
any  penal  sum  for  non-performance 
of  covenants,  &c.  the  plaintiff  may 
assign  as  many  breaches,  &c. ;  and 
if  jud^ent  shall  be  given  for  the; 
plaintiff  on  nihil  dicity  the  plaintiff 
titay  suggest  on  the  roll  as  many 
breaches,  &e.  as  he  shall  think  fit, 
upon  which  shall  issue  a  writ  to  ^ 
summon  a  jitfry,  before  the  justices 
of  assize,  &e.  to  inquire,  &c.  and  to 
assess  the  damages,  &c.''  is  cdmpul-* 
sory  on  the  plaintiff,  and  he  cannot 
enter  up  judgment  for  the  whole  pe- 
nalty on  a  judgment  by  default,  a9 
he  might  have  done  at  common  law. 
Roles  v.  RoseweU.  5  Term  Rep. 
538 ;  and  Hardy  v.  Bern.  B  Term 
Rep.  ff  40. 

17  After  judgment  for  the  plaintiff  oa 
demurrer,  in  debt  on  bond  eondi- 
tioned  to  pay  an  annuity,  the  de- 
fendant cannot  take  out  execution 

'  for  tlie  arrears  due,  but  must  assign 
breaches  on  the  reconl  under  statute 
8  &  9  W.  3-  Walcot  V.  Goidding. 
8  lerm  Rep,  126. 

18  After  oyer  of  the  condition  and  no?2 
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est  factum  pleaded  to  debt  on  bond, 
<tn  which  issue  is  joined,  and  notice 
of  trial  given,  the  plaintiflf  may  en- 
ter a  sug^stion  on  the  roll,  and  as- 
sign breaches,  pursuant  to  the  8  & 
9  W.  3.  Ethersey  v.  Jackson.  8  T. 
liep.  235. 

19  A  bond  given  to  the  Lord  Chan- 
cellor by  the  petitioning  creditor  of 
a  bankrupt,  under  d  G.  2^  c.  30,  s. 
23,  is  not  within  the  8  &  0  W.  3, 
because  the  Chancellor  is  to  assess 
the  damages ;  though  he  may  assist 
hisf  conscience  by  directing  an  in- 
quiry before  a  Master,  or  an  issue 
at  law.  Sitiifhey  v.  Edmondson.  3 
East,  22. 

(Sec  Bankrupt  VII.) 

20  Interest  beyond  the  penalty  may 
be  recovered  in  damages,  even  a- 
gainst  a  surety.     1  Mass.  308. 

2i  A.  for  a  consideration  paid  by  B. 
conveys  land  to  C.  in  fee  ;  wliere- 
npon  C.  executes  a  bond  to  B.  con- 
ditioned that  he  will  convey  the 
same  to  any  person  whom  B.  shall 

'  Appoint ;  it  was  hoideu  that  no  es- 
tate in  the  land  vested  in  B.  Stov- 
er T.  BatsoTL    8>  Mass.  431. 

rv.  Consideraiioft. 

1  A  bond  to  C.  in  consideration  of 
her  teaching  B.  a  trade,  that  B.  af- 
ter leaving  Tier,  shall  not  cither  by 
herself  or  any  other  person  for  her 
use,  carry  on  the  trade,  or  instruct 
anv  person  to  carry  it  on,  within 
half  a  mile  of  jB.'s  now  dwelling 
lionse,  or  of  any  other  house  she, 
her  executors  or  administrators  re- 
move to,  is  good,  where  the  breach 
is  assigned  for  instructing  ^.'s  hus- 
band in  that  trade  within  half  a 
mile  of  .^.'s  then  house.  Ches- 
tnan  Sf  Wife  v.  JVtdnby.  2  Strangey 
739.     2  L.  Raym.  1456. 

2}  Bond  to  reimburse  compounder  of 
difference  of  stocks,  half  of  what  he 
had  paid  for  himself,  and  a  person 
jointly  concerned  in  the  contracts 
compoundid;  is  not  void.  Faikney 
V.  Reynoui  a}id  Another.  4  Burr. 
2m9. 


3  Where  a  sheriff  take*  ai  bcmd  tM  i 
reward  for  doing  a  thing,  it  is  void, 
for  it  may  be  to  warrant  him  in  tin 
breach  of  his  duty ;  but  tf  it  b  to 
save  him  harmless  in  doing  a 
thing  which  it  is  his  doty  to  do, 
then  it  is  good.  Pluckei  v.  Greshan. 
3  Salk.  75. 

4  If  the  consideration  of  a  bond  ap« 
pears  by  the  condition  to  be,  thiit 
the  obligee  should  take  the  obligor 
apprentice,  and  the  condition  r^ 
cites,  that  he  had  consented  so  to  d% 
the  obligor  cannot  object  in  avoid- 
ance of  the  bond,  that  tl^  obligei 
was  not  compelled  to  take  hijB. 
diesman  and  Wife  v.  JVittnby.  % 
L.  Haynu  14£W.    2  Sir.  73«- 

0  Bond  to  the  tnarshal  to  be  a  trae 
prisoner,  g*ood.  Anonymous.  2&&» 

438. 

6  A  bond  given  to  one  by  way  of  it* 
*  demnity,  who  had  given  his  note  for 

350^  to  a  prosecutor  on  an  indict- 
ment for  perjnrv,  to  induce  him  to 
withhold  his  evidence,  is  void,a^  u- 
itio,  and  the  facts  may  be  speeitllj 
pleaded.  Collins  v.  Blantem.  2 
fVils.  341. 

7  Bond  to  refund  part  of  a  marria^ 
portion  set  aside.  Turttm  v.  Bat- 
son.    In  Chancery.    1  8tr.  240. 

8  Bond  given  to  refund  part  oft: 
portion,  mthout  the  father's  privi- 
tvi^  is  void.  Kemp  v.  Cbfeincrn.  b 
Cfiancery.    1  Sauc.  156. 

9  Bond  given  by  deputy  to  principalf 
io  pay  him  half  the  profits  of  the  of- 
fice, good.  Gulliford  y.  Ik  Cardu- 
neU.    2  SaUc.  466. 

10  Bond  by  deputy  to  pay  a  certaki 
sum  out  of  the  salary  or  profits  is 
good ;  but  where  it  is  witlroot  rela- 
tion to  the  salary  or  profits,  void. 
Oodolphin  v.  Tvdor.    2  Salk.  468. 

11  Bond  of  resignation  of  a  benefiee 
good.  Peele  v.  JSarfe  ofCarlisbu 
1   8tr.  327. 

12  Bond  of  resignation  good  in  itself; 
but  injunction  asainst  an  action  da. 
it,  where  party  lay  by  some  years- 
PeeU  v.  Capel.   In  Chancery.    1  *• 

533. 

13  Bond  to  a  ladv  in  eoosideratiiA  «t 
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?L8t  eolutbitation  is  good  in  law. 
ujmery  Spinster^  v.  Vaughan,  2 
Wits.  389. 
i^  Bond  foreohabitaiion  with  a  woman 
seduced  fij  the  obligor,  and  for  a 
mainteDauce  after  his  death,  is  void 
in  law.  TFaUcer  v.  Ferkins.  1 
Black.  5ir,  8  Burr.  1568. 
[i5  The  solvendum  in  a  bond  is  a  saffi- 
cieui  deseription  of  the  obligee. 
Idunbert  v.  nravthwaUt.  2  8trangey 

(And  see  2  Bos.  Sf  Full  467,  tit.  Wa- 

.  OER.) 

i6  Where  a  woman,  on  her  marriage 
with  a  copyholder  of  a  manor,  where 
the  widows  of  husbands  dying  seiz- 
ed are  enli lied  to  their  free-bench, 
gave  a  bond  that  (he  sou  of  her  in- 
tended husband  by  a  former  wife 
should  have  possession  of  part  of 
the  copyhold  estate  after  the  death 
jftf  the  husband  an  condition  of  his 
fepairing  the  part  of  the  house  re- 

,  served  lor  her,  &c  :  this  was  held 
to  be  a  good  consideration.  £•  v. 
hdvabUants  ofljrpen.    2  Term  Bep. 

I   680. 

jff  A  bond  given  by  an  incumbent  to 

the  patron,  on  presentation,  to  re* 

side  on  the  living,  or  to  resign  if  he 

did  not  return  to  it,  after  notice,  and 

also  not  to  commit  waste,  &e.  on 

the  parsonage-house,  is  good     Bag- 

thaw  V.  Bo^y.    4  Term  Bep.  78. 

18  In  such  case  a  licence  to  the  in- 

I    eombeot  to  absent  himself  from  the 

]    ^living  may  h^  revoked.     4  Term 

\    Rep.  7^.' 

1  i9  A  bonjd  given  bv  a  selioolmaster  of 
!  an  ancient  public  school,  who  had 
a  freehold  in  his  office,  to  resign  at 
the  request  of  his  patron,  is  good  at 
law ;  but  equity  will  restrain  any 
improper  use  of  it  by  the  patron. 
Lt^  V.  Lewis,  i  Mast^  391. 
:  20  Ou  error  brought  in  this  case  in 
the  exehequer  chamber,  that  court 
thought  it  did  not  appear  upon  the 
pleadings  that  it  was  a  freehold  of- 
nee,  and  therefore  affirmed  the 
jadgment  without  giving  any  opin- 
ion upon  the  principal  point.  Lew- 
i»  V.  Ltgh^  in  error.    3  Bos.  cj  Pull. 


SI  Held  by  B.  R.  that  the  ordinary  of 
the  diocese  may  not  refuse  to  ad- 
mit a  clerk  to  a  rectory  to  which 
he  was  presented  because  he  had 
given  a  general  bond  to  resign  up- 
on the  request  of  his  patron.  Bisk' 
op  of  Lemon  v.  Ffytche.     1  Easfp 

487. 

22  But  this  judgment  wiu»  reversed  in 
Dom.  Froc.    Ibid. 

23  In  consideration  that  titf.  would  take 
B.  as  an  assistant  in  his  business  as 
a  snreeon,  for  so  long  time  as  it 
should  please  •tf.,  B.  agreed  not  to 
practise  on  his  own  account  for  14 
years  within  ten  miles  of  the  place 
where  •tf.  lived,  and  gave  a  bond  for 
this  purpose ;  this  bond  was  held 
good  in  law.  Davis  v.  J^ason.  5 
Term  Bep- 118.    (And  see  Agres- 

MENT^ IL) 

24  A  bond  given  by  a  servant  of  the 
•^rieon  company  conditioned  to  take 

Sossession  of  the  effects  of  persons 
ying  intestate  in  one  of  their  set- 
tlements on  the  coast  of  Africa,  and 
sell  the  same,  and  remit,  the  pro- 
duce to  the  companv  in  Europe^  to 
be  bv  them  delivered  to  the  lawful 
admmistrator,  is  a  legal  bond.  Af- 
rican Company  v.  Torrane.  6  Tern 
Bep.  688. 

26  A  bond  given  to  an  individual  eon- 
ditioned  to  be  void  if  the  obligor 

■  (on  the  obligee's  asreeing  not  to 
prosecute  hio))  should  remove  cer- 
tain public  nuisances  and  not  erect 
»ny  others  of  the  same  kind,  is  gooa 
in  law.  PaUqwes  v.  Taylor.  7 
Ihin  Bep.  ^b. 

26  A  bond  taken  by  commissioners 
appointed  under  an  inclosure  act, 
^0  indemnify  themselves  against 
the  expenees  of  a  suit  brought  to 
try  the  right  to  an  alotment  made 
by  them,  and  in  which  they  are, 
acconling  to  the  directions  of  the 
act,  made  defendants,  is  not  void  ; 
though  there  be  a  fund  provided 
out  of  which  such  expences  may  in 
some  cases  be  satisfied ;  at  least  if 
the  commissioners  doubt  whether 
the  case  in  question  be  one  of  tbos^ 
cases,  lies  v.  Boxall.  i:  Bos.  ^ 
Full.  89. 
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fff  To  debt  on  bond  eonditioned  fortbe 
paymeiit  of  a  sum  of  moneys  which 
the  coudition  stated  to  have  been, 
iokm  wp^  borrowed  and  received  hy 
the  defendants  of  the  plaintiffs  at 
respondentia  interest,  secured  by  a 
earg;o  of  goods  shipped  from  Calad' 
to  to  Ostend  /  it  is  competent  to  the 
defendant  to  plead  that  tlie  bond 
was  given  to  secure  the  price  of 
soods  sold  by  the  plaintiffs  to  the 
defendants  in  the  Mast  Indies^  and  il- 
legally prepared  by  the  plaintiffs  for 
shipment  from  thence  to  beyond  the 
Ckipe  of  Good  Hope^  without  the  lu 
cence  of  the  East  India  Company  ; 
without  proceeding  to  state  formal- 
ly, that  the  condition  was  coloura- 
ble, to  conceal  the  illegality  of  the 
transaction,  and  to  negative  that 
the  bond  was  given  for  money,  tar 
Jcen  up^  borrowed  and  received^  Sfc. 
For  the  statement  ip  the  plea  is 
rather  explanatory  of,  than  abso* 
lutely  inconsistent  with,  the  trans- 
action stated  in  the  condition  of  the 
bond ;  but  if  it  were  inconsistent 
with  it,  the  plea  would  still  be 
good  in  this  form.  Paxton  v.  Fop^ 
ham,     9  East^  408. 

08  An  officer  cannot  commute  for  mor 
ney  the  services  of  an  impressed 
man,  nor  let  him  go  for  inoney;  and 
a  bond  given  to  secure  the  man^s 
return  on  non-payment  of  snch  mo- 
ney is  void ;  and  may  be  avoided  by 
plea  disclosing  the  true  transaction, 
and  shewing  that  the  man  was  ille- 
gally impressed*    JPde  v.  Harrobin. 

SQ  AVhere  ^.,  an  insolvent  debtor,  pe- 
titioned for  his  discharge  under  the 
insolvent  act,  and  on  the  day  ap- 
pointed to  show  cause,  &c.  6.  one 
of  the  creditors,  appeared  and 
showed  cause  against  the  discharge; 
and  it  was  then  agreed  between  Jl^ 
and  J3.  that  if^tho  ktter  would  with- 
draw all  opposition  to  the  dis- 
charge, &c.  C.  and  D.  should  exe- 
cute a  bond  to  him,  conditioned  to 
deliver  to  him  t^.'s  notes  with  ap- 
proved indorsors,  in  Id  days  after 
Af\  djschai^  I  and  the  bond  by  C. 


and  D.  was  accordingly  executed 
and  delivered  to  B,  It  was  held 
that  the  bond  was  illegal  and  void. 
Bruce,  v.  Lee>  and  Mtdlucin.  4  Johns, 
Bep.  410. 

y.  Condition* 

1  Bond  with  condition,  that  if  de- 
fendant shall  hire  one  C,  so  as  to 
gain  him  a  settlement  in  8.^  &e.  ii 
a  good  bond.  Whiting  and  OiherSf 
Churchwardens  and  Overseers  of  tht 
Foot  of  the  Polish  of  Cransford  v, 
Punchard.    3  WUs.  50. 

2  If  the  condition  of  a  bond  be,  that 
a  servant  shall  not  embezzle  aoj 
money  that  shall  come  to  his  handi 
on  account  of  his  master,  it  is  Be* 
cessary  for  tho  obligee,  in  an  actioi 
on  the  bond,  to  shew  in  his  replica- 
tion, some  particular  sum  or  sums 
embezzled,  and  how,  and  fiDoi 
whom  received.  Jones  v.  WUliem, 
1  Doug.2i4f. 

8  A  bond  to  the  King,  his  execntors, 
and  administrators,  under  33  H.  6, 
c.  39,  s.  60,  of  the  force  of  a  statute 
staple.  Bix  y.  Bradford.  2  L 
Batjm.  1327. 

4  If  a  bond  have  several  conditions, 
and  one  of  them  be  void  by  statnte* 
the  bond  is  void,  lay^g  v.  Pa:gm. 
WUleSy  574. 

A  general  bond  of  resignation  is  void. 
tb.578, 

5  The  condition  of  a  bond  being  "  <o 
render  a  fair,  just,  and  perfect  ac- 
count, in  writing  of  all  sums  receiv- 
ed,'' it  the  obligor  neglect  to  pay  o- 
ver  such  sums,  it  is  a  oreaeh  of  sock 
condition.  Bacfie  v.  Proctor,  l 
Ihug.  362. 

6  Condition  of  a  bond  (reciting  a 
debt)  not  to  pay,  is  repugnant 
Wells  V.  Tregusan.    2  8alk,  468. 

y  Condition  of  a  bond  to  pay  iSOOl 
in  case  of  refusal  to  marry  plaintiff 
within  a  month  after  her  father's 
death,  and  not  to  marry  any  other. 
The  bond  seems  to  be  forfeited  ob 
marrying  another,  her  father  bein^ 
alive,  and  the  money,    in  consc- 
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qaence  pavable.     Box  \.  Day  and 
Wife.    1  VFUs.  59. 

8  Defendant  cannot  take  advantase 
of  a  void  eondition  in  a  bond,  witJi- 
ont  prajiw  over,  and  pleading  it« 
Cotton  V.  Uodridge.    2  Black.  1108. 

9  If  (he  obligor  in  a  bond,  upon  a 
eonjition,  renders  the  performance 
of  the  eondition  impossible,  the 
bond  is. forfeited,  secus  where  the 
impossibility  is  oeeasioned  by  the 
aet  of  God.  An  infant  may  suffer 
recovery  by  guardian  ^  but  the 
eourt  is  not  bound  to  let  the  latter 
pass  ;  and  though  it  does,  it  is  a« 
voidable  by  a  writ  of  error.  Hid- 
bert  V.  Watts  and  \SnotIier,  1  £. 
Rayin,  ±i2. 

iO  A  bond  payable  by  instalments, 
becomesr  wholly  due,  if  one  unpaid. 
Land  v.  J9!bms.    1  8tr.  015. 

il  Bond  given  to  the  plaintiff  himself 
to  appear,  &c.  is  not  within  the  stat- 
ute. Amghtan  v.  8haw.  3  8alk, 
74. 

12  Upon  a  bond  in  which  a  foreigner 
binds  himself  by  his  description  as 
a  foreigner  in  so  much  le^lis  mo* 
not€B  prwdictaSj  with  a  condition  for 
the  payment  of  foreign  money,  he  is 
only  bound  in  foreign  money.  The 
proceedings  in  an  action  are  not  to 
DC  stayed  because  the  plaiutiff'  has 
not  paid  the  costs  of  a  former  ac- 
tion for  the  same  cause  between 
himself  and  the  defendant,  unless 
the  merits  were  decided  in  such  for- 
mer action.  Bass  v.  Firman,  1  L. 
Raym.  607. 

(And  see  Bills  of  Exchange  VIII.) 

13  A  bond  conditioned  for  the  payment 
of  a  sum  of  monev  to  such  person 
as  •^.  shall  by  will  appoint,  does  not 
become  absolute  by  the  non-pay- 
ment to  the  residuary  legatee  of  titf., 
no  specific  appointment  having  been 
made  in  the  will  of  *^.  Buckland 
V.  Barton.    2  H.  Black.  136. 

14  A  bond  in  a  penal  sum,  condition- 
ed for  payment  of  a  less  sum  gener- 
ally, without  naming  any  day  of 
payment,  is  payable  on  the  day  of 
the  date ;  and  if  an  action  be 
brought  upon  it^  the  court  will  re- 


fer it  to  the  Master  to  compute 
principal,  interest,  and  costs,  and 
on  payment  of  the  same  stay  the 
proceedings,  under  statute  4tMnn.  c. 
16,  s.  13.  Farquliary  Bart.  v.  Jlfor- 
rice.    7  Term  Rep.  1;24. 

15  Interest  is  due  on  such  a  bond 
though  not  expressly  reserved.  7 
Term  Hep.  124. 

16  A  bond  was  conditioned  that  the  ob- 
ligor should  indemnify  the  obligee- 
from  all  sums  the  latter  should  pay 
or  be  liable  to  pay  on  the  obligor's 
account ;  and,  before  the  execution 
of  the  bond,  a  memorandum  was 
thereon  indorsed  that  the  obli- 
gee "  hath  given  an  undertaking  not 
to  sue  upon  the  bond  till  afler  the 
obiigor'^s  death:*'  held,  that  this 
memorandum  was  to  be  taken  as 
part  of  the  eoudition  ;  and  made 
the  bond  in  eflect  payable  only  by. 
the  representatives  of  the  obligor 
after  his  death.  Burgh  Sf  at.  v. 
Freston.   8  Term  Rep.  483. 

17  If  the  condition  of  a  bond  be  to 
pay  a  certain  sum,  or  to  render  a 
person  in  execution  who  has  once 
been  discliaiged,  the  latter  condi- 
tion is  void ;  but  on  non-payment  of 
the  money  the  bond  is  forfeited.  Da 
Costa  V.  Davis.   1  Bos.  Sf  Pull.  2i2. 

18  A  bond  from  the  husband  to  the 
father  of  a  wife  for  her  separate 
maintenance,  after  a  voluntarjr  sep- 
aration, is  a  valid  contract.  2 
Mtss.  159. 

19  Money  was  lent  on  a  bottomry  bond, 
conditioned  that  if  the  vessel  should 
perform  the  voyage,  the  money 
should  be  paid  in  twenty  days  after 
her  arrival :  if  she  should  be  lost 
through  tbe  perils  of  the  seas,  or 
by  fire,  or  by  the  enemies  of  the  CT- 
mted  StateSj  the  bond  to  be  void. 
The  vessel  was  captured  by  a  J9ri- 
tish  cruizer,  and  condemned  as  law- 
ful prize:  upon  the  appeal,  the 
condemnation  was  reversed,  and  full 
compensation  received  by  the  own- 
er, for  vessel,  cargo  and  freight,  by 
virtue  of  an  awara  of  the  commis- 
sioners under  the  treatv  of  JWvem- 
kr,  1794.    It  was  held  that  the  ob- 
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Iige«  could  not  recover  in  an  action 
of  debt  brought  on  the  bond.  Ap^ 
jpleton  V.  Crowmtishield.    3  Miss. 

443. 

20  If  the  officer^  to  whom  a  writ  of 
replevin  is  directed,  and  delivered, 
take  from  the  plaintiff  a  bond  not 
conformed  to  the  requisition  of  the 
statute,  which  is  voluntarily  execut' 
ed  by  the  plaintiff,  he  shall  not  a- 
void  it  on  that  account  Morse  v. 
Hodsdon  et  al,    5  Mblss,  314>. 

21  If  a  bond  be  conditioned  for  a  deed 
of  land,  to  be  delivered  in  a  reason- 
able time  after  payment  of  a  sum 
of  money  by  the  obligee  to  the  obii- 
9;or ;  ninety  days  after  the  payment 
is  not  a  reasonable  time  for  a  ten- 
der of  the  deed,  although  it  be  be- 
fore an  action  is  commenced  upon 
the  bond.  dUcen  v.  Sanford.  5 
Mass,  494f. 

22  But  in  such  case,  if  the  deed  be 
seasonably  tendered,  the  penalty  of 
the  bond  will  be  saved,  Uiough  the 
land  be  incumbered  with  a  mort* 
gage,  if  the  grantor  is  seized,  and 
the  deed  duly  executed,  with  pro- 
per covenants  of  warranty,    ih. 

23  On  a  hearing  in  equity,  after  tlie 
penalty  had  been  adjudged  forfeit- 
ed, the  defendant  had  leave  to  re- 
plead, on  evidence  of  a  tender  with- 
in a  reasonable  time,  which  his 
counsel  bv  mistake  had  not  plead- 
ed.   Ibid. 

24i  The  time  of  the  performance  of 
the  condition  of  a  bond  may  be  en- 
larged by  Q,  parol  agreement  between 
the  parties.  FleuunQv.  GUberU  3 
Jofins.  Rep.  52S. 

23  Where  li.  gave  a  bond  to  B.  con- 
ditioned to  rebuild  the  walls  of  a 
certain  house,  in  case  they  gave 
wav  or  fell  down  in  a  certain  time, 
and  pay  the  damages ;  and  the 
walls  did  give  way,  witliin  the  time, 
and  the  obligee  haviug  sold  the 
&onse  to  C.  ass  issued  the  bond  to 
him,  who  gave  notice  to  d.  of  the 
failure  of  the.  walls,  and  requested 
him  to  rebuild,  &c.  it  was  held  that 
the  notice  from  the  assignee  was 


sufficient     Van  Vdchkn  Y.Qraw^ 
4  Johns.  Bep,  403. 
S&  Where,  by  the  condition  of  a  bond, 
the  obligor  had  an  election  to  pay 
600  dollars  for  a  patent  right  at  the 
end  of  twelve  months,  or  to  account 
to  the  oblijgee  for  the  profits,  &c» 
the  oblieor  so)d  the  right  to  a  third 
person,  and  made  no  election  with- 
in ±2  months ;  it  was  held,  that  the 
obligor  having  failed  to  make  his 
election,  or  to  perform  any  part  of 
the  condition  of  the  bond,  within 
the  time  specified,  he  had  lost  his 
election,  and  the  obligee  might  elect 
which  he  would  demand,  and  hold 
the  obligor  for  the  payment  of  the 
600  dol&rs.     Jd'JVm  V.  Clark.    7 
Johns.  B$p.  46IF, 

27  If  a  vessel  be  driven  by  stress  of 
weather  to  the  West-Indies^  and  the 
cargo  be  there  detained  by  the  gov? 
ernment  of  the  place,  this  is  such  a 
casualty  as  comes  within  the  excep- 
tion of  *^  dangers  of  the  sects,"  in  the 
condition  of  an  embargo  bond.  Ut 
nited  States  v.  Uall.    6  Cranch^  171. 

28  A  bond,  executed  in  pursuance  of 
articles  of  agreement,  may,  in  eani- 
ty,  be  restrained  by  those  artieiet»« 
Finiey  v.  Lynn.    6  ^Cranchy  238. 

VL  Erasures^  Interlineatlam^  S^c. 

1  Question  as  to  wliat  is  the  date  of 
a  bond.    1  Mass.  143. 

2  A  bond  executed  by  a  surety,  he- 
foiVe  his  name  was  in  the  hofiy  of 
the  bond,  liis  name  being  afterwards 
inserted  when  he  was  not  present, 
was  held  good  against  liim.  Smith 
v.  Crocker  et  al.    5  Mass.  541. 

3  If  a  bond  be  executed  by  O.  as  a 
surety  for  S.  to  obtain  an  appeal 
from  the  judgment  of  a  justice  of 
the  peace  m  AlaryUmdy  and  tlie  bond 
is  rejected  by  the  justice,  and  after- 
waras,  without  the  knowledge  of 
O.  the  name  of  W.  be  interlined  as 
an  obligor  who  executes  the  bond, 
and  the  justice  then  accepts  it,  it  is 
void  as  to  O.  Omvle  v.  Lov^.  4 
Cranchy  60. 
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TIL  ¥<nUieomng  Bond. 

i    In  Fu^'ni(S,aforthcoiniugboiicli8 

an  appendage  to  the  original  suit, 

and  18  a  component  part  of  the  pro- 

eeedings.      Btwitrt   r.   Laird,      1 

Cranehf  309. 

2   In  Vtrgim(i,  a  forthcoming  bond 

whieh  misrecites  the  costs  upon  the 

execution,  is  not  thereby  vitiated,  if 

the  aggregate  of  dobt  and  costs  be 

truly  stated;  but  tvill  support  a 

judgment  on  motion.     JViUiams  et 

aL  V.  lAfles.    2  Cranch^  9. 


BOOK  DEBT. 

A  botfk  debt  for  goods  sold  is  assign- 
able in  equity.  Bia^  et  aL  v.  Cohb 
et  oL  1^  trustee.    4  Mass.  608. 


BOTTOMRY. 

Money  was  lent  on  a  bottomry 
bond,  with  condition  to  be  void  on 
payment  of  the  sum  borrowed,  with 
the  stipulated  marine  interest,  with- 
in twenty  days  after  the  arrival  of 
the  vessel  at  her  port  of  diseharee 
in  this  commonwealth;  er  if  she 
should  be  lost  through  the  perils  c^ 
tbe  seas,  or  by  fire,  or  by  the  ene- 
mies of  the  United  States^  while  per- 
Ibrmiug  the  intended  voyage :  The 
vessel  was  captured  by  the  British 
oti  her  return  voyage,  and  condemn- 
ed in  the  vice-admiralty  court  as 
price :  on  an  appeal  the  decree  of 
condemnation  was  reversed,  and  re- 
storation ordered :  And  afterwards 
the  eommissiouers  under  the  treaty 
of  1794,  awarded  to  the  owner  the 
value  of  his  vessel  and  freight,  with 
interest :  In  an  action  of  assumpsit 
for  money  had  and  received  by  the 
lender  against  the  owner,  it  was 
held,  that  he  waa  entitled  to  recov- 
er the  sum  lent,  and  the  interest 
thereof  received  by  the  owner  un- 
der the  award  of  the  commissioners. 
Apffleton  V.  Crowninshield.  8  Mass. 
3M. 


3 
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The  claim  of  bottomry  is  to  be 
prefen*ed  to  all  others,  except  sea- 
men's wages,  for  the  voyage  o% 
which  the  bott^miry  is  founded  ;  but 
it  can  extend  no  further.  Blaine  v. 
Skip   Charles  Carter.      4  Cranch^ 

332. 

If  the  obligee  of  a  bottomry  bend 
suffer  the  ship  to  make  several  voy- 
ages, without  asserting  his  lien,  au4 
executions  are  levied  upon  the  ship 
by  other  creditors,  the  obligee  loses 
his  lien  upon  the  ship.    Ibid. 

^uere,  whether  a  bottomry  bend 
executed  by  the  owner  at  home,  cre- 
ates a  lien  on  the  ship  which  can 
be  enforced  in  a  court  of  admiralty. 
Ibid.  332. 


BOUNDARIES. 

A  grant  of  an  island  by  name^  in  tbe 
Potonuic  River,  superadding  tbe 
courses  and  distances  of  the  lines 
thereof,  which  on  resurvey  are  now 
found  to  exclude  part  of  the  island, 
will  pass  tbe  whole  island.  LodgB 
v.  Lee.    6  Crancby  2B7. 


BRIBERY. 

i  The  defendant  having  a  verdiet  a- 
gainst  him  for  bribery  at  an  election, 
moves  that  judgment  upon  the  ver- 
dict may  be  stayed  on  stat.  2  G.  2, 
c.  24,  he,  having  mude  a  discovery 
of  another  person  offending  against 
that  statute  who  had  been  convict- 
ed thereof,  on  bis,  the  defendants 
evidence,  but  motion  refused.  Pugh 
V.  Curgenven.    3  Wils.  30. 

2  In  bribery  of  tbe  election  *  of  mem- 
bers to  serve  in  parliament,  passing 
sentence  adjourned  from  one  term 
to  another,  because  the  time  for  si- 
ing  expired  in  the  intermediate 
month  of  March.  The  Kins  v. 
Heydon.  3  Burr.  iZ39.  l  Black. 
301,  404. 

3  Action  for  corrupt  parliamentary 
bribery  will  lie,  though  the  party 
bribed  does  not  vote  according  to 
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the  bribe.    Sulston  v.  J)rorton.    8 
Burr.  1235.     1  Black.  817. 

4  In  an  action  upon  the  statute  for 
bribing  a  person  to  give  his  vote  at 
an  election  for  members  of  parlia- 
ment, it  is  not  necessary  to  prove 
that  the  person  bribed  had  a  right 
to  vote.  Rigg  V.  Curgenven.  2 
Wils,  395. 

5  Bribery  at  the  election  of  a  mem- 
ber of  parliament  is  an  offence  at 
common  law,  and  may  be  prosecut- 
ed by  information,  within  the  time 
limited  by  the  statute,  though  the 
offender  still  continues  liable  to  the 
penalties  of  the  statute.  The  King 
V.  Fltt.  The  King  v.  Mead.  3 
Burr,  1335.     1  Black.  380. 

6  On  the  statute  of  bribery,  making 
an  affidavit  is  a  sufficient  discovery 
to  indemnify  the  discoverer,  but  a 
conviction  must  follow  ;  and  it  will 
be  good,  though  the  witness  himself 
be  convicted  of  bribery  between  the 
discovery  and  the  conviction.  Sid* 
Ion  V.  Bishop.  1  Black.  665.  4 
Burr.  22SB. 

A  naked  verdict  only,  without  a  judg- 
ment, is  not  a  sumcient  conviction. 
Ibid. 

7  An  action  on  the  statute  of  bribe- 
ry need  not  state  all  the  parties  for 
whom  the  bribe  was  given ;  nor 
prove  that  they  were  candidates; 
nor  the  voter's  right  of  voting. 
Comhe  qui  tam.  v.  Pitt.    1  Black, 

523, 4«37.     3  Burr.  1423, 1586, 1682. 

8  If  I  lay  a  wager  of  five  guineas 
with  .SI.  that  he  does  not  vote  for 
me,  it  is  a  bribe.   ^Snon.   Lqfft^  552. 

•  The  time  of  delivering  the  precept 
to  the  returning  officer  needs  not  to 
be  proved  in  an  action  against  a 
third  person,  for  bribery  at  a  parli- 
amentary election.  Grey  v.  Smiihyes 
and  one  other.    4  Burr.  2278. 

10  The  bribery  act  of  2  6.  2,  e.  24, 
respecting  parliamentary  elections 
does  not  rosike  plaintiff  the  discov- 
erer. Curgenven  v.  Cmning.  4 
Burr.  25Q4f. 

11  An  offer  to  bribe  is  indictable, 
though  the  bribe  is  not  accepted. 
2  Dallas^  3SI<. 


12  Whether  an  offer  to  bribe  tlie  ftov- 
missioner  of  the  revenue  is  indieia- 
ble  in  the  circuit  court  ?  Qwre.  2 
DallaSy  384. 


BRIDGES. 

1  ^  Manor  held  by  service  of  repair- 
ing a  certain  bridge,  tenant  of  anj 
part  is  liable  to  the  ehai^,  and  the 
charge  continues,  though  it  comes 
to  tlie  crown.  The  %tiKn  v.  2'he 
Dutchess  of  Buccleugh  and  axuAher. 
1  Salk.  358. 

2  If  bridge  built  by  county,  be  of  u- 
tility  to  it,  county  to  repair ;  but  if 
built  by  a  private  person,  and  he 
has  the  benefit  of.  it,  he  to  repair. 
Bex  v.  Inhabitants  of  the  West  Rid- 
ing of  Fork^ire.  5  Burr.  2594.  2 
made.  685. 

8  If  a  new  district  be  added  to  a  ci- 
ty, the  inhabitants  must  repair  the 
public  bridges  within  such  district. 
The  justices  of  a  particular  district 
within  a  city  cannot  make  a  rate  for 
the  repairing  of  a  public  bridge ; 
such  rate  must  be  made  by  the  jus- 
tices of  the  city  at  lai^  ^ueen  ir. 
Thg  Justices  of  SL  POer  in  ¥&rk. 
2  L.  Raym.  1249. 

4  An  indictment  for  not  repwing  a 
bridge  ought  to  show  what  the  right 
of  passage  over  it  is.  In  soeh  an 
indictment  it  is  sufficiently  eertwi, 
to  state  by  way  of  breach,  that  ^  the 
western  part  of  the  bridge  contain- 
ing half  of  it"  was  out  of  repair. 
The  qiteen  v.  SainihUL  2  L.  Jbxy- 
nurnd,  1174.    1  8alk,  1174. 

0  The  county  liable  to  repair  a  bri^c, 
unless  they  can  charge  a  particular 
person.  The  Queen  v.  InhMtants 
Corn.  Wilts,    1  Salk.  859. 

6  When  it  does  not  appear  who 
should  repair  a  bridge,  it  rests 
with  the  inhabitants  of  the  connty 
for  800  feet  beyond  it;  abd  the 
statute,  giving  jurisdiction  to  the 
justices,  at  the  sessions,  does  not 
take  away  that  of  K.  B.  by  eom- 
mon  law.  The  King  v.  West  Rid- 
ing of  TorJcshii*e.    hofft^  23^. 
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Y    A  majfi  cannot  be  eharged  with  the 
repairs  of  a  bridge,  merely  because 
he  is  lord  of  a  particular  manor;  If 
a  man  is  bound  to  repair  a  bridge 
in  respect  of  certain  lands  alienes 
any  part  of  that  land,  an  informa- 
tion may  be  exhibited  against  such 
aliienee  (alone)  whenever  the  bridge 
is  out  of  repair.      The  ^ueen  v. 
BucknalL    2  L.  Bayin.  792. 
If  a  man,  who  is  bound  to,  repair  a 
bridse    rations  Umtrm  of    certain 
lancM,  Itets  his  lands,  his  lessee  will 
be  bound  to  repair  the  bridee.  J6. 
(And  see  5  Temi  Bep.  279,  tit.  Ses- 
sions.) 
S     Those  who  are  bound  to  repair  a 
carriage  bridge,  are  bound  to  >viden 
it,  if  the  exigences  of  the  public. re- 
quire it    R.  V.  Citmberland  C  In^ 
habitants,    6  Tenn  Itep.  194. 

9  On  error  brought  in  this  case  in 
the  House  of  Lords,  the  Lord  Chan- 
cellor intimated  doubts  upon  the 
point ;  but  the  judgment  was  affirpi- 
ed  on  the  ground  that  after  verdict 
it  must  be  presumed  the  over  nar- 
rowness of  the  bridge  arose  from  its 
having  been  contracted  from  its  an- 
cient width.  Cmnberland  C.  Irdwh- 
itants  V.  R.  in  error*  8  Bbs.  ^  FuUi 
354.     (And  see  Certiorari  II.) 

10  The  county  or  riding  is  liable  to 
the  repair  of  a  bridge  built  by  trus- 
tees under  a  turnpike  act;  there 
bein^  no  special  provision  for  exon- 
erating them  from  the  common  law 
liability,  or  transferring  it  to  others ; 
though  the  trustees  were  enabled 
to  raise  tolls  for  the  support  of  the 
roads.  R,  v.  The  Inhabttaxds  of  the 
West  Riding  of  Forkshire.    2  East^ 

342. 

11  If  a  brid^  be  of  public  utility,  and 
used  by  the  public,  the  public  must 
repair  it,  though  built  by  an  indi- 
▼idual :  aliter  if  built  by  him  for  his 
own  benefit,  and  so  continued,  with- 
out public  utilitv,  though  used  by 
the  public.    Ibid. 

13  A  bridge  built  in  a  public  way  with- 
out public  utility  is  indictable  as  a 
nuisance ;  and  so  it  is  if  built  col- 
ourably  in  an  inipertect  or  ineon- 
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yeuient  manner,  with  a  view  to 
throw  the  onus  of  rebuilding  or  re- 
pairing it  immediately  on  the  coun- 
ty.   Jtoid. 

13  Where  to  an  indictment  against  a 
Riding  for  hot  repairing  a  public 
carriage  bridge,  the  plea  alleged 
that  certain  townships  had  imiiie- 
moriaUy  used  to  repair  the  said 
bridge,  evidence  that  the  townships 
Had  enlarged  the  bridge  to  a  ear- 
rif^  bridge,  which  they  had  before 
been  bound  to  repair  as  a  foot  bridge, 
will  not  support  the  plea.  2  Easty 
356,  n. 

14  Where  townships  have  so  enlarj^ed 
a  bridge  which  they  were  beuire 
bound  to  repair  as  a  foot  bridge, 
they  shall  still  be  liable  pro  rcUa* 
Ibid. 

±5  Where  an  individual  builds  a 
bridse  which  he  dedicates  io  the 
pubOc,  by  whom  it  is  used,  the 
county  are  bound  to  repair  it.     lb. 

16  The  county  is  liable  to  repair  a 
bridge  built  ii|  the  highway  and  us- 
ed by  the  public  above  forty  years, 
though  originally  erected  for  the 
convenience  of  an  individual.  R.  v. 
Glamorgtm  C*  Inhahitapts  /  cor.  Ld» 
I&nyon  C.  J.  at  Hereford  in  1788. 

.  2  Easi^  356,  n. 

17  A.  grants  liber^,  licence,  power, 
and  authority  to  B.  and  his  heirs  to 
build  a  bridge  on  his  land,  and  B. 
covenants  to  build  the  bridge  for 
public  use,  and  to  repair  it  and  not 
to  demand  toll :  the  property  in  the 
materials  of  the  bridge  when  built 
and  dedicated  to  the  public  still  con- 
tinues in  B.<,  subject  to  the  right  of 
pa<(sage  bv  the  public ;,  and  when 
served  and  taken  away  by  a  wrong 
dper^  be  may  maintain  trespass  for 
the  asportation.  Harrison  v.  Par- 
ker.   6  Easty  104. 

18  An  action  will  not  lie  by  an  indi- 
vidual against  the  inhabitants  of  a 

'  county  for  an  injury  sustained  front 
a  county  bridge  being  out  of  repair. 
Russel  V.  The  Men  of  Devon.  2 
Term  Rep.  607. 

19  By  tlie  commou  law,  declared  and 
defined  by  the  stat.  2.1  H.  S;  e.  5^ 
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BRITISH  CREDITORS. 


and  subsequent  acts,  where  the  in- 
habitants of  a  county  are  to  the  re- 
pair of  a  public  brid^,  they  are  li- 
able also  to  the  repair  to  the  extent 
of  300  feet  of  the  highway  at  each 
ond  of  the  bridge :  and  if  indicted 
for  the  non-repair  thereof,  they  can 
only  exonerate  themselves  by  plead- 
ing specially  that  some  other  is 
bound  by  prescription,  or  tenure  ta 
repair  the  same.  The  King  v.  The 
InJiabitants  of  the  West  Riding  of 
tJie  Comity  of  York.    7  Ea^^  588, 


BRITISH  CREDITORS. 

Le^al  impediments  to  tlie  recovery 
of  British  debts  existed  in  Virginia 
uutil  the  year  179S.  Dunlop  tj*  Co. 
V.  BalL    2  Cranchj  180i 

The  act  of  linvitations  of  A%rth- 
Caroiina  was  suspended  as  to  Brii- 
ish  creditors  during  the  war.  Og- 
den  V.  Blackledge.     2  Crandi^  272. 

If  a  confiscating  act,  independent  of 
the  British  treaty,  would  be  constru- 
ed to  destroy  the  claim  of  a  British 
mortgagee,  the  treaty  reinstates  the 
lien  in  its  full  force,  and  a  subse- 
qaent  sale  could  only  pass  it  cum 
(mere.  Higginson  v.  •Meiiu  4 
Cranchj  415. 


BRITISH  DEBTS. 


The  effect  of  the  Georgia^  and 
South-Carolina  laws,  for  sequester- 
ing British  debts.     3  Dallas^  i. 

The  restoration  of  peace,  as  well 
as  the  vei7  terms  of  the  treaty,  re- 
vived the  creditors  right  of  action^ 
to  recover  British  debts.  3  Balhi^y 
4*9  5f  199  to  285. 


BRITISH  STATUTES. 

1  No  act  of  parliment  made  in  En- 
gland  previously  to  the  settlement 
of  the  province  of  Pennsylvania^  was 
extended  here,  unless  bv  acts  of  As- 
sombiy,  adjudications  of  courts,  or 


BROKER^ 

established  usaj^e.     i  Dallas^  %y, 
74,  76. 

The  eommon  law  of  England  ha# 
always  been  in  force  in  Permsglva' 
fda  ;  but  all  statutes  made  sinee  the 
settlement  of  the  provincey  have  bo 
force  here,  unless  the  colonies  ar» 
partienlariy  named.      1  Dallas,  67. 


BRITISH  SUBJECTS. 

t  ^uere^  whether  a  Briti^  snbjeef , 
Ijorn  iq  England  in  the  year  1730-, 
and  who  always  resided  ia  Er^rnidy- 
could,  in  the  year  1786,  take  and 
hold  lauds  in  Virginia^  by  deseent 
or  devise  ?  Lambert  v.  Pome.  3 
Cranchy  97. 

2  The  treaty  of  peace  between 
Great-Britain  and  the  United  JSUtdes^ 
])revents  the  opperatian  of  the  act 
of  limitations  of  Virginia  upon  Brit- 
ish debts  contracted  before  tliat 
treaty.  HopkirlG  v.  BelL  3  Cranelu 
4M. 


BRITISH  TREATY. 

li  It  defendant  in  ejeeifflent  set  up  air' 
outstanding  title  m  a  British  snmeet, 
M'hich  he  contends  is  protected  by 
the  British  treaty,  this  is  not  snch 
"  a  case  arising  under  a  treaty/^  as 
will  give  to  the  supreme  eoort  of 
the  United  States  appellate  jorisdie- 
tion  of  a  ease  decided  by  the  high- 
est court  of  a  state,  under  the  25Ui 
section  of  the  judiciary  act.  On?" 
ings  V.  Mnrwood^s  Lessee,  5  Crancb, 
d44f. 


BROKER. 

A  person  who  for  br<^ker2ige  and 
hire  negotiates  and  concludes  har- 
gains  for  stocks,  is  a  broker  in  point 
of  law.  Jansseny  Bart  Chamberiain 
of  London  v.  Green.    4  Rurr.  SiOS. 

Where  a  broker  pledges  the  goods- 
of  his  principal  as  his  own,  the 
pawnee,  who  claims  by  tortions  ace^ 


BROKER. 

jOit  ilie  broker  etamot  elaim  to  retain 
Against  the  principal  in  trover  for 
the  amount  of  the  lien  which  the 
broker  liad  on  the  goods  for  his 
general  iudanee  at  the  time  of  sach 
pledge. 
it  maj  be  otherwise,  w  here  one  who 
has  a  lien  delivers  the  goods  to  a 
person  as  a  security,  with  notice  of 
his  lien  and  appoints  him  to  contin- 
ue his  possession,  as  his  servant, 
for  the   preservation  of  his  lien. 
Jif'Combie  v.  Davis.    7  East^  0. 
^    It  seems  that  a  stock  kroker  is  lia- 
ble to  pay  to  the  Chamberlain  of 
London^  for  the  benefit  of  the  eor- 

5 oration,  the  annual  duty  of  40$. 
irected  by  stat.  0  •^rme,  c.  16,  s.  4, 
to  be  received  by  the  Chamberlain 
A*om  every  broker.    But  at  all  e- 
vents  if  the  Chamberlain  sue  for 
such  duty  in  the  London  court  of  re^ 
quests,  and  that  court  decline  tak- 
ing cognizance  of  the  suit,  on  the 
ground   that  the   corporation,  for 
whose  benefit  the  duty  was  to  be  re- 
ceived, had  taken  a  bond  in  the  pe- 
nal sum  of  10^  (the  court  having 
juridiction  onlv  to  the  exlent  of  5/.) 
from  the  broKer,  upon  which  he 
might  be  sued  in  the  superior  courts ; 
and  that  the  judges  of  the  court 
•of  requests  were  freemen  of   the 
corporation  interested  in  the  suit ; 
this  court  will  grant  a  mandamus 
to   tlie   commissioners  to    proceed 
therein ;  for  under  the  statute  of 
Jlune  their  Chamberlain  is  a  trustee 
for  the  corporation ;  and  a  bond 
taken  by  them  in  their  own  name 
for  securing  the  40s.  duty  is  no  mer- 
ger of  the  ordinary  remedy  given  to 
their  Chamberlain  by  the  legisla- 
ture: neither  is  the  right  of  the 
Chamberlain  to  sue  in  the  court  of 
requests,  which  has  always  been 
the  practice  affected  by  the  scintil- 
la of  interest  which  any  of  the  com- 
missioners might  be  supposed   to 
have  as  corporators'  in  the  duty  to 
be  recovered ;  though  it  did  not  ap- 
pear that  aU  of  them  had  such  in- 
terest.    2*he  King  v.  Tfie  commis' 
sioners  of  the  Loiidon  Court  of  Re* 
^piests,    7  Eastj  292. 


BUILDING  ACT. 


SOT 


3R0THERTOWN  INDIANS. 

The  Brothertown  Indians  are  subject 
Jto  the  civil  and  criminal  jurisdiction 
of  this  state.  Case  of  George  Peters^ 
2  Johns.  Cos.  344.    ' 


BUILDING  ACT. 

In  trespass  against  the  owner  of  a 
house  adjoining  to  the  plaintitl'^s  in 
the  metropolis,  for  taking  down  his 

5 arty  wall  and  building  on  it,  the 
efendant  shewing  at  the  trial  that 
he  was  authorized  in  doing  the 
thing  complained  of  under  the  build- 
ing act  14  G.  3,  c.  78,  is  entitled  to 
treble  costs  nnder  the  lOth  section, 
■upon  a  non-suit.  Collins  v.  Poney. 
9  East^  322. 
Where  notice  of  puljing  down  and 
rebuilding  a  party  waU  was  given 
under  the  building  act  14  G.  3,  c. 
78,  and  the  tenant  of  the  adjoining 
house,  who  was  under  covenant  to 
repair,  finding  it  neeessar}',  in  conse- 
quence, to  shore  up  his  house,  and  to 
pull  down  and  replace  the  wuiuseot 
and  partitions  of  it,  instead  of  leav- 
ing such  expenees  to  be  incurred 
and  paid  by  the  oMuer  of  the  house 
giving  notice,  in  manner  prescribed 
by  the  act,  and  afterwards  paying 
the  same  to  liim  upon  demand,  em- 
ployed workmen  of  his  own  to  do 
those  necessary  works,  and  paid 
them  for  the  same :  held  that  he 
could  not  recover  over  against  his 
landlord  such  expences  incurred  by 
his  own  orders,  and  paid  for  by  him 
in  the  first  instance ;  all  the  pow- 
ers and  authorities  given  by  the  act 
in  respect  of  any  works  to  be  done, 
being  given  to  the  owner  of  the 
house  intended  to  be  pulled  down 
and  rebuilt,  and  the  landlord  of  he 
adjoining  house  being  only  liable 
by  the  act  to  reimburse  his  tenant 
money  paid  by  him  to  the  other 
owner  for  such  works  as  are  aiithor- 
ized  to  be  done  by  snch  other  owner 
in  respect  of  such  adjoiniiij^  house. 
Robinson  v.  Lewis.    10  East.  227. 
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BURGLARY.   CANAAN  ACT-   CAPTURE. 


BURGLARY. 


Burglary  on  a  servant  to  break  o- 
pen  Kis  lady^s  chamber  door,  ivith 
design  to  commit  a  rape.  T/ie 
King  V.  Gray.    1  Sir.  481. 

Burglary  in  a  servant  who  lets  ii^ 
a  thief.  Joshm  Qnftiw^s  Case. 
2  Nr.  881. ' 

The  breakii^  and  entering  of  a 
dwellinghouse,  ivith  intent  to  cut  off 
an  ear  of  i^n  inhabitant,  is  not  fel- 
ony. Commonwealth  v.  Mwall  et 
al.   7  J^ki9s.  2^5. 

The  breaking  open,  in  the  ni^ht 
time,  pf  a  store,  at  the  distance  of 
20  feet  frQm  a  dwelling  house,  but 
not  connected  with'  it,  by  any  fence 
or  inelosure,  is  not  bui^lary.  The 
people  V.  Parker.   ^  Johns.  Rep.  424. 


in  1782,  and  put  A,  one  of  his  soab^ 
in  immediate  possession,  and  de- 
clared he  had  nought  it  for  him,^ 
and  afterwards  died  in  1789,  leav- 
ing several  children,  his  heirs  at 
law,  and  B.  continned  in  possession 
of  the  land  above  27  years,  but  with- 
out having  obtaineil  a  deed  fVom 
his  father ;  it  was  held,  that  B.  was 
in  possession  under  his  father,  and 
not  in  his  own  right,  or  adrerseley 
to  his  father,  aud  that  the  act  of 
1791,  confirmed  the  right  to  thq 
land  in  the  heirs  of  .i.  generally, 
on  whom  the  law  cast  the  inheri- 
tance ;  and  tliat  the  rest  of  the  chil- 
dren of  w9.  were  entitled  to  their 
gmportion  of  the  lands  so  occupied 
y  B.  Jackson  ex  dent,  Bromley 
and  Others  v.  Benjamin,  s  Johns. 
Bep.  101. 


BURIAL. 

1  No  burial  fee  is  due  at  common 
law.  Jindrews  v.  Cawthorne.  WU- 
les^  036. 

But  it  uiay  by  custom  in  a  particular 
parish-    Ihid. 

2  If  the  priest  refuse  or  neglect  to 
perform  the  office,  he  niay  oe  sus- 
pended for  three  montlis  by  the  or- 
dinary.   Ibid.  638,  n. 

Or  may' be  punisked  in  the  temporal 
courts  by  indctment  or  information, 
if  any  inconvenience  to  the  public 
arise  from  it.     Ihid. 

The  burial  fbes  in  St.  Oeorge'^s  Blooms- 
hury^  are  fixed  by  stat.  8  G.  2,  c.  10. 
Ibid.  040,  «•       ^ 


C. 

CANAAN  ACT. 

The  act  of  22d  March,  1791,  (sess. 
14,  c  42,  s.  11,)  sometimes  called 
the  Canaan  Act^  granted  the  lands 
only  to  those  who  were  \\\  posses- 
sion, intlieirown  right,  and  not  oc- 
cupying in  the  ri&;ht  of  another. 
AVhcre*  J.  bought  land  in  Canaan^ 


CANADA  GRANTS. 

1  This  court  will  not  take  notice  of 
claims. to  lands  within  this  state, 
under  grants  made  by  the  French 
government  in  Ccmiuiia,  prior  to  the 
treaty  between  GrecA  Britain  and 
France,  in  1763 ;  those  claims  be- 
ing at  most,  but  equitable,  and  af- 
fording no  evidence  of  a  legal  title 
(hat  can  be  recognized  by  a  conit 
of  law,  which  looks  only  to  titles 
under  patents  from  this  state,  or 
the  former  colonial  government  of 
the  province  of  Mwyork.  Jack- 
son efx  dem,  mnthrop  v.  Ingraham. 
4  Johns.  Rep.  163-. 

2  Itsee^hSyihtii  those  Canadian  dnims 
were  pronounced  by  the  eolonial  as- 
sembly of  J\^ewyork,  in  1773,  to  be 
wholly  unfounded.    lb. 


CAPTURE. 

The  commander  of  a  United  States 
ship  of  war,  if  he  seizes  a  vessel  on 
the  high  seas,  tritfwut  prohMe 
ciaise,  is  liable  to  make  restitution 
in  value  with  damages,  and  costs, 
even  although  the  vessel  is  takeu 


CARRIAGES. 


CARRIER. 
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put  of  .bis  possession  by  superior 
foree  ;  and  the  ovmer  is  not  bound 
to  resort  to  the  recaptor,  but  may 
abandon  and  hold  the  original  cap- 
tor liable  for  the  whole  loss.  Ma- 
tey V.  ShaUuck.    3  Cranchy  4d8. 


CARRIAGES. 

The  tax  on  earriages  for  tlie  convey- 
ance of  persons  is  not  a  direct  tax. 
3  Dallas^  in. 


CARRIER. 

1  H.  undertaking  to  carry  goods  of 
all  persons  indifferently  for  hire,  is 
common  carrier  ;  and  the  goods  arc 
privilged.  Gi^UTti  v.  Hurst.  1 
Salk.  249. 

2  Carrier  liable  in  respect  of  his  rci> 
ward.    Larie  v.  Cotton.     1  Sdkeldy 

143. 

f  A  carrier  is  bound  to  deliver  goods, 
if  it  be  in  the  general  course  of  his 
trade  so  to  do.  Golden  t.  Manning 
andPeifton.    3  fFils.4i29,   2  Black. 

916. 

4  Common  carriers  must  make  good 
a  I0SS9  though  not  in  fault,  even  if 
robbed.  Gibbon  v.  Payiiton.  4i 
Burr.  2298. 

fi  Per  King  C.  J.  If  a  box  is  deliv- 
ered generally  to  a  carrier,  and  he 
accepts  it,  he  is  answerable,  tbongh 
the  party  did  not  tell  him  there  was 
money  in  it.  But  if  the  carrier  asks, 
and  the  other  says  no  ;  or,  if  he 
accepts  it  conditionally,  provided 
there  is  no  money  in  it :  in  either  of 
these  eases,  I  hold  the  carrier  is  not 
liable.     Titchbumey.  fVkite.  ifStr. 

145. 

G  Where  a  hoy  man  undertakes  to 
carry  goods,  he  must  deliver  them,  at 
all  events,  unless  damaged  by  the 
act  of  God,  or  of  the  king's  enemies. 
Dale  V.  Hall    1  Wils.  281. 

7  A  carrier  may  detain  goods  for 
the  carriage.    2  L.  Rar/m.  752. 

8  If  I  send  my  servant  for  the  goods, 
the  carrier  is  not  liable  after  deliv- 


ery to  him,  though  in  company. 
East  India  Company  v.  Fulleri  2i 
Str.  690. 

9  Leaving  goods  in  an  inn  yard  from 
whence  carrier  sets  out,  is  no  de- 
livery to  the  carrier.  Sellway  v, 
HoUoway.     1  L.  Rayin.  4G. 

10  An  action  against  the  master  of  a 
vessel  for  the  loss  of  goods,  must  be 
brought  by  the  person  in  whom  the 
property  in  them  is  vested.  Upon 
a  general  consignoient,  the  proper- 
ty vests  in  the  consignee,  notwith- 
standing it  appears  upon  the  in- 
voices that  he  is  a  trustee  only.  E- 
vans  V.  Mmiett.  1  L.  Raym.  271, 
3  8alk.  290. 

11  Carrier  not  answerable  for  goods 
lost  by  tempest.  Jimies  v.  Stevens. 
1  Str.  127, 

12  Master  of  a  staci^e  coach  not 
chargeable  for  gooils  lost  by  the 
driver,  unless  the  master  tsikes  a 

5 rice    for  the   carrif^e  of  goods. 
liddleton  v.  Fowler  cy  Another.    1 
SaUc.  282. 

13  If  goods  be  delivered  by  A.  to  B. 
to  keep  safely,  B.  is  answerable  for 
them  to  Ji.  in  detinue^  though  he 
be  robbed  of  them.  Kettle  v.  Bram- 
sail.     WiUeSy  121. 

^liter^  if  they  be  delivered  to  B.  to 
keep  as  his  own  goods,  &c.  lb. 

Though,  even  in  such  a  case,  he  is  an- 
'Swerable  for  damage  arising  from 
his  own  negligence.    lb.  n.  b. 

(And  see  tit.  Bills  of  Lading,  and 
Consignment.) 

14  Where  a  carrier  gives  notice  by 
printed  proposals,  that  he  will  not 
be  answerable  for  certain  valuable 
goods,  if  lost,  "  of  more  tfian  ths 
value  of  a  sum  specified^  unless  en- 
tered and  paid  for  as  such  ;"  and 
valuable  goods  of  that  description 
are  delivered  to  him  by  A.  who 
knows  the  conditions,  but  conceal- 
ing the  value  pays  no  more  than 
the  ordinary  price  of  carria«jc  and 
booking ;  on  a  loss  happening,  the 
carrier  is  neitlier  liable  to  the  extent 
of  the  sum  specified^  nor  to  rejmy  the 
sum  paid  for  carriage  and  hooking. 
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Clay  r.  WWm  ^  aL     1  H.  Black. 

298. 

8.  P.  Izett  V.  Mountain.  4  Easly  371. 

(And  see  also  2  East,  128,  tit.  Pay- 
ment OF  Money  into  Court,  and 
post,  article  12.) 

±3  Carriers  are  answerable  for  the 
loss  of  g'oads  while  in  their  custody 
as  coiwiion  carrierSy  in  all  cases,  un* 
less  the  loss  happen  by  the  act  of 
God,  or  of  the  king^s  enemies* 
Hyde  v.  Trent  Comp.    5  Term  Hep. 

389. 

16  A  carrier  is  in  the  nature  of  an  in- 
surer.    1  Term  Rep.  33. 

17  A  carrier  who  undertakes  for  hire 
to  carry  goods  is  bound  to  deliver 
them  at  all  events,  except  damaeed 
or  destroyed  by  the  act  of  God  or 
the  king*s  enemies ;  even  thoueh 
the  jury  expressly  find  that  the 
goods  were  destroyed  without  any 
actual  negligence  in  the  carrier. 
Forward  v.  VUtard.  1  Term  Rep. 
27. 

18  A  carrier  is  liable  for  inevitable 
accident,  happening  through  the  in- 
tervention of  any  human  means,  as 
by  fire  which  began  at  another 
booth  in  a  fair  than  that  wherein  the 
goods  were  placed,  and  afterwards 
spread  thither.     1  Term  Rep.  27. 

19  A  common  carrier  between  A,  and 
B.  (employed  to  carry  goods  from 

A,  to  B.  to  be  forwarded  to  C)  car- 
ried them  to  B,y  then  put  them  in 
his  warehouse,  in  which  they  were 
destroyed  by  an  accidental  fire,  be- 
fore he  had  an  opportunity  of  for- 
warding them;  and  held  not  an- 
swerable for  the  loss.  Garside  v. 
Tfie  Froprietars  of  tJie  Trent  JVctr- 
igation,    4  Term  Rep.  581. 

20  Common  carriers  from  A.  to  B. 
chaise  and  receive  for  cartage  of 
&;oods  to  the  consignee's  house  at 

B.  from  a  warehouse  there,  where 
they  usually  unload,  but  which 
does  not  belong  to  them :  they  must 
answer  for  the  goods  if  destroyed  in 
the  warehouse  by  an  accidental  fire, 
though  they  allow  all  the  profits  of 
the  carriage  to  another  person,  and 
that  circ'jmstance  be  known  to  the' 


consignee.    Hyde  ▼.  Hit  Trcnl,,  ^t. 
Company.    S  Term  Rep.  389. 

21  Whether  th«  carriers  would  be  li« 
able  in  the  above  ease^  if  they  do 
not  charge  for  cartage  and  wharf - 
ase  ?  ^u.   5  Term  Bep.  389. 

22  The  owners  of  vessels  on  the  oavr 
igation  between  A.  and  C.  having 
given  public  notice  that  thej  woull 
not  be  answerable  for  Josses  in  any 
.ease,  exeept  the  loss  wejce  occasion- 
ed by  the  want  of  care  in  the  mas- 
ter, nor  even  in  such  case  beyond 
loZ.  per  cent.,  unless  extra  freight 
were  paid ;  the  master  of  one  of 
the  ships  took  on  board  the  plain- 
tifPs  goods  to  be  carried  from  Jj.  to 
B.  (an  intermediate  place  between 
A.  and  C.)  and  to  be  delivered  at 
B. :  the  vessel  passed  by  B.,  with- 
out delivering  the  plainlifi'^s  goods 
there,  and  sunk  before  her  arrival 
at  C.  without  any  want  of  care  in 
the  master ;  held  that  the  owner  of 
the  vessel  was  responsible  for  the 
whole  loss  in  an  action  on  the  con- 
tract. Ellis  v.  I'Mrn^*  ^'al.  S  T 
Bep.  581. 

23  The  defendant,  a  eomnion  earner 
from  R.  to  B.  through  ^.,  employs 
distinct  boats  to  carnr  from  B.  to 
B.,  and  from  JV.  to  H.,  whieh 
pass  on  different  days  ;  the 
plaintiff*  knowing  this,  and  hav- 
ing com  at  fV.  which  is  threatened 
to  be  seized  by  a  mob,  and  fearing 
to  wait  till  the  defendant's  boat 
would  in  the  usual  course  of  em- 
ployment, go  from  fV.  to  /J.,  Btops 
the  boat  passing  from  iL  to  11.,  ana, 
without  alsclosing  the  circumstances 
to  the  boatman,  prevails  on  him  to 
take  the  com  on  board,  and  then  dis- 
patches him  forward  in  t)ie  night; 
the  corn  being  seized  by  the  mob, 
and  an  action  brought  for  the  toss : 
after  a  verdict  for  the  defeudantr 
negativing  that  the  com  was  deliv- 
ered in  the  usual  course  of  dealiid; 
as  a  common  carrier :  held  that 
the  verdict  might  be  sustained,  ei- 
ther on  the  ground  of  fraud  in  the 
plaintiff;  or  on  that  of  a  tacit  stip- 
ulation on  the  part  of  the  defendant 
to  do  the  bc8t  he  could,  but  not  to 


CARRIER. 


311 


lie  answerable  as  a  eonmon  carri- 
er for  the  yMence  of  the  mob ;  or 
on  the  sround  that  the  boatmen  had 
not  autEorit}  to  accept  the  goods  at 
W, ;  much  less  to  accept  them  in 
that  maoaer.  Edwards  v.  Sherratt. 
1  J^ist^M^ 

24f  A  carrier  bj  water  contracting  to 
cany  goods  for  hire  impUedly  pro- 
mises that  the  vessel  shall  be  tight 
and  fit  fot  the  purpose,  snd  is  an- 
swerable  for  damage  arising  from 
leakage :  and  this,  though  ne  had 
given  notice  ^  that  he  would  not  be 
answerable  for  any  damage  unle^ 
occasioned  by  want  of  ordinary  care 
in  the  master  or  crew  of  the  vessel, 
tn  which  ease  he  would  pay  10  per 
cent,  upon  such  damage,  so  as  the 
whole  did  not'  exceed  the  value  of 
the  vessel  and  freight :"  for  a  loss 
happening  by  the  personal  default 
of  the  carrier  himself,  (such  as  the 
not  providing  a  sufficient  vessel,)  is 
not  within  llie  scope  of  such  notice, 
which  was  meant  to  exempt  the 
earner  from  losses  by  accident 
or  chance,  &c. ;  even  if  it  were 
competent  to  a  common  carrier  to 
exempt  himself  by  a  special  accept- 
ance from  the  responsibility  cast 
upon  him  by  the  common  law.  Ly- 
on v.  J^ells,     6  Eastj  428. 

^  Where  one  delivered  goods  of  a- 
bove  bL  value  to  common  carriers  to 
carry  by  the  mail,  paying  no  extra 
price;  audby  a  public  notice  which 
had  before  reached  the  owner  the 
carriers  had  declared  they  would 
not  become  accountable  for  any 
package  above  the  value  of  dl.  un- 
less insured  and  paid  for  according- 
ly :  held,  that  the  goods  having 
been  sent  by  a  different  cannage  and 
lost,  the  owner  could  not  recover 
the  value  against  the  carriers  :  for 
the  loss  happened  by  no  tortious 
conversion,  nor  by  a  renunciation  of 
their  character  as  common  carriers, 
but  only  by  a  negligent  discharf^e 
of  their  duty  as  such  :  also  that  he 
could  not  recover  even  the  BL 
JVickkoUon  v.  JVillan.  6  East, 
SffT. 


26  If  *^.  send  goods  by  JB.,  who  says, 
^  I  will  warrant  they  shall  go  safe  ;' 
he  is  liable  for  any  damage  sustained 
by  them,  notwithstanding  Ji,  send 
one  of  his  own  servants  in  ^.'s  cart 
to  look  after  them.  Robinson  v. 
Dunmore.    2  Bos.  Sf  Fa//,  416. 

27  In  an  action  by  the  consignor  of 
goods  against  a  carrier  for  non-de- 
livery, where  the  plaintiff  averred 
that  the  defendant  undertook  to  de- 
liver, &c.  in  consideration  of  tha 
hire  to  be  paid  by  the  plaintiff; 
proof  that  the  hire  was  to  be  paid 

.  by  the  consignee  was  held  to  be  no 
variance,  the  consignor  being  by 
law  liable.  Moor  v.  Wilson.  1  T. 
Rep.  659. 

28  But  where  the  consignor  of  goodi 
had  delivered  them  to  a  particular 
carrier  by  order  of  the  consignee, 
and  they  were  afterwards  lost ;  it 
was  held  that  the  consignor  could 
not  maintain  an  action  against  the 
carrier  for  the  loss,  although  he 
paid  for  booking  the  goods ;  and 
that  the  action  could  only  be 
brought  by  the  consignee.  liawe» 
V.  Peck.    8  Term  Rep.  330. 

20  DeliveiT  of  goods  by  the  vendor 
on  behalf  of  the  vendee,  to  a  carri- 
er not  named  by  the  vendee,  is  a  de- 
livery to  the  vendee.  Ihdton  v. 
SoUnnonson.    3  Bos.  jf  Ptdl.  &SZ. 

(And  see  3  Bos.  Sf  Full.  617,  tit.  In'- 
FERion  Court.) 

80  The  owner  of  a  ship  who  takes 
goods  for  hire  is  not  liable  beyond 
the  value  of  the  ship  and  freight 
under  7  G.  2,  c.  15,  s.  1,  in  the  case 
of  a  robbery,  in  which  one  of  the 
mariners  is  concerned,  by  giving  in- 
telligence, and  afterwards  sharing 
the  spoil.  Sutton  v.  Mitchell.  1 
Tenn  Rep.  18,  76. 
(And  see  stat.  26  6.  3,  c.  86.) 

31  Where  no  lien  exists  at  common 
law,  it  can  only  arise  by  contract, 
with  the  particular  party,  either  ex- 
pressed or  implied  :  It  may  be  im- 
plied either  from  previous  dealings 
between  the  same  parties  upon  the 
footing  of  such  a  lien,  or  even  from 
a  usage  of  the  trade  so  general  as 
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that  the  JUI7  must  reasonably  pre- 
sume that  the  parties  knew  of  ind 
adopted  it  in  their  dealing.  But 
where  as  in  the  ease  of  a  common 
carrier  claiming  a  lien  for  his  ^n- 
eral  balance  such  a  lien  is  against 
the  policy  of  the  common  la\f  and 
the  custom  of.the  realm  which  only 
gives  him  a  lien  for  the  carriage, 
price  of  the  particular  goods,  there 
ought  to  be  very  strong  evidence  of 
a  general  usage  for  such  a  lien,  to 
induce  a  jury  to  infer  the  knowledge 
and  adoption  of  it  by  the  particular 
parties  in  their  contract ;  and  the 
jury  having  negatived  such  a  gene- 
ral usage,  though  proved  to  nave 
been  frequently  exercised  by  the 
defendants  and  various  other  com- 
mon carriers  throughout  the  north 
for  10  or  12  years  before,  and  in  one 
instance  so  rar  back  as  30  years, 
and  not  opposed  by  other  evidence, 
the  Court  refused  to  grant  a  new 
trial.  Rushforth  etal.  Asslo^es  of 
Rushforth  v.  Ifadjield  and  ot/iers,  7 
East  J  22^. 

32  Common  carriers  are  liable  for  ev- 
ery injury  which  happens  to  goods 
entrusted  to  their  care,  unless  it  i» 
caused  by  the  act  of  God,  or  the  en- 
emies of  the  land.  CoU  v.  M^Me- 
chen,    6  Johns.  Rep,  160. 

33^  Where  a  vessel  was  beating  up 
the  Hudson^  against  a  light  and  va- 
riable wind,  and  being  near  shore, 
and  while  changing  her  tack,*  the 
wind  suddenly  faued,  in  conse- 
quence of  which  she  ran  aground 
and  sunk;  it  was  held,  that  the 
sudden  failure  of  the  wind  was  the 
act  of  Gody  and  excused  the  master, 
there  being  no  negligence  on  hia 
part.    lb. 

S*  Whether  there  is  negUsence  or  not, 
is  a  question  of  fact,  for  the  jury 
to  decide.    Ibid. 

35  The  master  and  o\^'ners  of  a  ship 
are  responsible  for  the  goods  which 
they  have  undertaken  to  carry,  if 
stolen  or  embezzled  by  the  crew 
or  any  other  person,  though  no 
fault  or  negligence  may  be  imputa- 
ble to  Iheiu.  Schieffldin  and  aneth- 
er  V.  Uarvcij.    0  Johns.  Rep.  iro. 


.     CASE  MADE. 

The  evidence  in  a  cam  made  on  a  for- 
mer trial  of  a  cause,  cannot  be  td- 
mitted  to  impeach  the  testimony  «f 
the  same  witness  on  a  seeond  trial 
of  the  same  cause.  Mlson  tad 
otfiers  V.  The  Ckjkmbian  Ins.  Com- 
pany.    1  Johns.  JBep.  ZOU 


CATSKILL  PATENT. 

According  to  the  true  construction  of 
the  CatskiU  patent,  its  boundaries 
are  to  be  ascertained  by  lines,  four 
miles  distant,  in  every  direetios, 
from  the  Jive  plains  mentioned  ia 
the  patent,  so  as  to  make  the 
exterior  lines  of  the  patent  cor- 
respond as  far  as  possible  with 
the  sinuosities  of  the  plains, 
and  so  that  a  line  four  miles 
long,  extending  from  any  part  of 
the  exterior  sides  of  the  plains^  will 
touch  some  part  of  the  exteriir 
boundanr  of  the  patent  Van  Gor- 
don V.  Jackson  ex  dem.  Bqgardvs 
and  otiiersj  in  error*  5  Johns.  Rep. 
440. 


-  CAVEAT. 

A  general  dismissal  of  the  plaintiFs 
caveat  in  Kentucky,  does  not  pur- 
port to  be  a  judgment  upon  the  mer- 
its.     Wilson  V.  Speed.     8  Cranch, 

283. 

CAVEAT  EMPTOR. 

The  maxim  of  caveat  emptor,  onij 
applies  to  real  estates ;  but  the  pos- 
session  and  sale  of  chattels  is  stnki* 
evidence  of  ownership.   2  Da!L  91. 


CAYUGA  COUNTY  SUPEBH- 

SORS. 

The  act  of  tlie  4th  of  ^^rxL  ISor, 
(sess.  30,  c.  122,)  directing  the  su- 
pervisors of  the  county  o£  Catfttpi" 


dBRtlORARI  I;  ^13 

to  raise  aiumof  ittoaey  for  build-      v.  Inhabitants  of  Clace.  4f  Burrows^ 
ing  a  fire  proof  elerk/s  office,  is     -  2456. 

mandatory;    and  the  superrisors  7    An  iadietment  for  a  felony  shall 
are  boond  to  exeeute  It  without  de-      be  removed  from  a  corporation  ses- 
iay  $  and  the  superrisors,  who,  at       sions,  if  there  is  reason  to  appre-   , 
at  their  UMial  meeting  in  Mv*       hend  the  defendant  cannot  I^ave  a 
1809,  refused  to  raise  money  for       fair  trial  there.  The  Kir^  y,  Fawle. 
thatpurpose,  will  be  held  lialAe  to       2  L,  Raijin.  1452. 
aa  astioo  for  the  penalty  given  by  d     A  certiorari  lies  to  remove  a  pre^ 
theaetof  the20thof  «^fiireA,  180T,       sentment    in  a  eonrt  leet:     andf 
(sess.  80,  e.  43,)  for  neglecting  and       where  removed,  the  presentment  is 
refusing  to  levy  and  rai^e  money  hj       traversable  in  the  King's  Bench, 
tax.    Casvoellj  qui  tarn,  ^c.  v.  jfluen.       Rex  v.  Roupell*    Covop.  458. 
T  Jofcitf.  Jiqi.  03.  %    CerHotarl  granted  to  remove  an 

order  for  producing  churchwardens 

books  upon  an  appeal.      Case  ofthi 

CERTIORARI.  Barou^  of  Warwick.    2  8tr.WU 

id  Certiorari  lies  to  Wales  on  indict- 
I.  Inwhatcasesgrantable.  ment  for  misdemeanor.     The  King 

II.  On  whose  application^  bUni  itk       v.  L^vois.    2  8tr.  704. 

what  manner*  11  Certiorari  lies  on  a  jodgment  giv-, 

in.  Costs  an.  en  by  the  censor  of  the  College  of 

lY.  Retwmsto.  I'hvsicians  for  nial-pra^tice.  Groen- 

y.  Eiffeet  iheriofj  ^c.  wdt  v.  BurwdL     1  8aUc.  144.    1 

X.  Raym.  213. 
I.  Jh  what  cases  grantaHe.  12    Certiorari  to  bHngup  aii  order 

made  by  commissioners  for  remov- 
1  A  certiorari  prd  rege  lies  oif  stat.  al  of  their  clerk  is  o^commqn  right. 
13  G.  ^,  e.  78,  s.  24,  relative  to  Case  of  the  Cknnmissioners  of  Sewers 
highways  before  traverse  of  the  in-  for  lorkshire.  i  8tr.  609. 
dictment,orjo^ment  thereupon.  i?«  13  CMiorart  to  remove  indictment  for 
v.  Bodenham  {Jmhabitants.)  Cowp,  not  doing  statute  labdur  on  ih6 
78.  hishway.    'Re  King  v.  Greenshaw. 

ft  And  removes  all  things  to  which  2  8tr,  849. 
it  can  apply  between  ito  teste  and  14  Certiorari  relating  to  highwayel 
return.  Certiorari  lies  to  all  infe-  taken  away  by  3  and  4  W.  and  M« 
rior  jurisdi<5tions.  Crosi  y.  Smith  though  to  remove  an  order  madeouL 
4*  Mother.  1  Salk.  148.  2  L.  Ray^  a  subsequent  statute.  The  King  v; 
taoiuf,  836.  inhaMtants  de  Bckershall.     2  8tr^ 

3  Certiorari  may  lie  granted  wh^re       943. 

private  persons  are  charged  to  re-  15  Certiorari  lies  to  remove  orders  ori 

yair  a  brids*e.     The  King  v.  Inhab-  the  Conventicle  Act,  even  after  ap-^ 

ItoHts  ofHa^vorth^  in  the  county  of  peal,  trial,  verdict,  and  judgment. 

Stafora.    2  8tr.  900.  Rex  v.  Moreley  ;    Rex  v.  Osborne  ; 

4  In  all  cases  where  a  defentlant  ap*  Re,v  v.  Reeve  ;  and  Rex  v.  M\irris. 
pliel  for  a  certiorari^  he  must  state  2  Burr,  1540. 

a  special  grodnd  by  affidavit.    Rex  16  Recovery  in  the  common  pleas  be- 

V.  Eaton.    2  Doug.  751,  n.  ing  put  in  issue,  on  nul  tiel  recorti, 

5  Certiorari  lies  to  affirm  a  judg-  court  refused  to  order  officer  of  C. 
ment  after  in  nuUo  est  erratum.  P.  to  attend  iri  B.  R.  with 
Berkley  v.  Howard.    2  Str.  907.  the     record.        A     certiorari    is 

k    Certiorari  lies  to  a  Welch  quarter  the  proper  mode  of  getting  thcf  re- 
sessions  of  the  peace,  to  remove  in-  cord.    Hewson  v.  Brown,    2  Burrt 
dictrtient  into  the  king's  bench.  Rex  1634. 
40 
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±7  Certiorari  liea  tojusticeg  of  the 
peace  in  Wales^  and  counties  pala« 
tine.  Tht  Case  of  Cardiffe  bridge. 
1  Salk.  146.    1  L,  Ratpiumdy  580. 

Or  to  any  jurisdiction  newly  erected 
by  act  of  parliament    J6. 

18  Ko  certiorari  for  a  defendat  to  Old 
Bailey.  Hie  King  v.  Puseij,  2 
Str.  rie. 

±9  A  certiorari  to  remove  an  indict- 
ment from  the  Old  Bailey  not  to  be 
granted  except  upon  special  cause. 
On  an  indictment  for  a  libel  it  is  a 
sufficient  cause  that  the  recorder 
tliinks  himself  aftected  by  the  libel. 
An  indictment  for  a  libel  must  set 
forth  who  tlie  person  libelled  was. 
An  indictment  for  a  libel  upon  per-^ 
sons  to  the  jiirors  unknown  is  insuf- 
ficient even  after  verdict.  Re.v  v. 
Onne.      1  Z.  Raynu  486.     a  Salk* 

20  A  certiorari  was  granled  to  re- 
niQve  an  indictment  of  perjury  from 
the  Old  Bailey  on  the  part  of  the 
defendant,  upon  an  affidavit  that  he 
had  twicB  paid  costs  for  not  going 
on  to  trialy  the  Judges  being  gone  a- 
"way ;  which  the  court  allowed  to 
be  a  specia4  reason  that  distinguish^ 
ed  this  from  the  common  case  where 
certioraris  are  deemed.     The  King 

.  V.  Morgan.  2  8tr.  1049".  Idem  v. 
I^ells.  1  Str.  549.  Idem  v.  Gun- 
ston^  583.  JSTehuJps  Case,  i  ScdJc. 
151.     The  same  point. 

21  A  certiorari  will  not  be  granted 
unless  on  full  cause  shewn,  and 
more  especially  so  where  the  city 
of  London  is  concerned.  The  King 
v.,  Plumbe.    Lofft^  50^. 

22  Certiorari  to  Old  Bailey  on  affi- 
davit that  prosecutors  attorney  was 
%\\m^ oT Middlesex.  The  King  v. 
W^b.    2  Str.  1068. 

28  Certiorari  lies  to  the  Corporation 
Justices  of  Berwick  upon  Tweed  ; 
and  the  court  of  K.  B.  may  order 
the  trial  to  be  had  at  the  assizes  for 
JVdrthimberland.  Rex  v.  Courle,  2 
Burr*  OT4. 

24  A  certiorari  does  not  lie  to  remove 
an  indictment  for  felony  from  the 
general  sessioBS  o^  Oyer  and  Ter- 


miner, at  EKck^s  BlaUj  without  thcf 
consent  of.  the  proseeator.  JL  r. 
Kingston  {Dutchess.)     Cknop.  28M. 

25  A  certiorari  will  not  lie  to  remote 
a  co'nvietion  by  commissioiien  «f 
excise  for  the  double  duties  on  beer. 
BexY.  fVTiUhread.    2  Doug.  549. 

26  But  a  certiorari  will  lie  to  removo 
conviction  under  stat  11  O.  i,  e. 
80,  s.  16,  for  harbouring  tea  and 
spirits,  either  by  justices  of  tba 
peace  or  commissioners  of  excise. 
jRex  V.  ^hbot.    2  Doug.  553,  n. 

But  such  certiorari  will  not  be  granted 
on  an  objection  to  the  eonvietion 
founded  on  the  merits.    lb. 

27  No  certiorari  lies  on  the  stat.  80 
G.  2,  c.  24,  for  obtaining  money  bj 
false  pretences*    B.  r.  Smith.  Cowp. 

24. 

28  Poor^s  rate  not  to  be  lemoved 
by  certiorari.  The  King  v.  Justices 
of  Shrewsbury.    2  Str.  975, 

29  Certiorari  lies  not  to^  justiees  of 
gaol  delivery  without  special  eaose 
except  for  the  king,     dnonymous. 

1  Salk.  144. 

80  Certiorari  not  granted  tojostiees 
I  of  gaol  delivery  unless  tor  special 

cause.  Begina  v.  KnatchbuU  and  a- 
nother.    1  Salk.  150. 

81  Np  certiorari  for  defendant  to 
judge  of  assize.  The  EClng  y.  JBesf- 
land.    2  Str.  1202. 

32  No  second  certiorari  to  reverse  a 
judgment.  Merryfidd  y.  BerryT  2 
Str.  763. 

33  Certiorari  to  remove  eonvietion  of 
reseurancy  denied.  Ihr.  SanJPs 
Case.    1  Salk.  145. 

34  Certiorari  not  proper  after  con- 
viction unless  where  error  lies  not, 
or  fine  ought  to  be  set  in  B.  R. 
The  Queen  v.  Porter.    1  ^alk.  149. 

2  L.  naym.  937^ 

But  it  is  in  the  diseretion  of  the  court 
to  grant  a  procedendo  f  and  it  in 
general  will.    lb'. 

85  Held,  that  there  must  be  a  formal* 
conviction  upon  the  statute  of  hawk- 
ers and  pedlars,  though  it  mentions 

•  nothing  of  it,  and  that  a  certiorari 
lies  to  bring  it  up  hither.  The 
King  V.  Speck.    1  Str.  127. 

36  When  justices  hesitate  for  want  of 
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jttnsdietioii}  tbe  proceedings  cannot 
l>e    remov^  by  certiorari.      The 
Case  c^Mb^o  and  Parsons,     1  8tr. 
891, 
•77  A  certiorari  lies  to  remove  a  coq- 
▼ietioD  on  stat.  16  G.  3,  c.  30,  (to 
prevent  the  stealing  of  deer)  if  the 
aefendent  has  not  appealed  to  the 
Qsarter  Sessions.    2  Term  Rep,  89. 
38>  ^tt.  Whether  the  court  will  grant 
a  certiorari  to  remove  an  order  of 
Sessions  by  which  a  soldier  is  con- 
tinned  in   custody  on  a  charge  of 
being  the  father  of  a  hastard  child, 
under  stat.  6  G.  2,  c.  31.      JR.  v. 
iSouren.    5  TermBep,  1^6. 
€9  An  indictment  found  at  the  qqar* 
ter  sessions  on  stat.  1  W.  and  M.  c. 
18,  for  disturbing  a  dissenting  con- 
gregatioUy  may  1^  removed  into  this 
court  by  certiorari  before  verdict* 
JR.  V.  Habe.    5  Term  Sep.  042. 

40  No  certiorari  lies  to  remove 
an  indictment  on  statute  30 
G.  2,  c.  24,  s.  1,  for  obtainins  mo« 
ney  by  false  pretences.  B  v.  Young* 
2  T.  Rep.  4r2, 

(And  see  R.  v.  SinUh,  Chwp,  24.) 

41  if  a  statute,  creating  an  offence, 
give  cognizance  of  it  to  one  justiee, 
with  an  appeal  to  the  Sessions,  and 
take  away  the  certiorari,  as  to  all 
the  proceedine,  and  afterwards  fur-r 
ther  powers  lor  the  punishment  of 
the  otTender  are  given  to  the  Ses- 
sions, by  another  statute,  which 
^les  not  take  away  the  certiorari ; 
the  clause  for  taking  away  the  cer- 
tiorari in  the  former  act  cannot  be 
extended  to  the  proceedings  under 
the  latter.  R,  v.  M.  Tnrett.  2  T. 
Rm.  735. 

42  Therefore  whete  there  have  been 
proceedings  under  both  statutes, 
those  under  the  ibrmer  act  cannot 
be  removed,  but  those  under  tlie  lat- 
ter may.    2  T.  Rep,  7SS, 

43  A  certiorari  can  only  be  taken  a- 
way  by  express  words  ;  and  where  a 
statute  autliorising  a  summary  con- 
viction before  a  magistrate  gives  an 
appeal  to  the  Sessions,  who  are  di- 
rected to  hear  nxtdfigally  determine 
the  matter ;  this  does'uot  take  a^  ay 


the  certiorari  even  after  such  an 
appeal  made  and  determined.  R, 
v.  Jidces  Sf  al,  8  T.  Rev.  542. 
44  The  court  of  B.  K.  will  not  grant 
a  certiorari  to  remove  the  record 
and  proceedings  out  of  a  court  leet, 
in  order  to  inquire  into  the  proprie- 
ty of  an  amerciament,  where  th^ 
fine  has  been  estreated  into  the 
Duchy  Chamber  of  Lancaster,  and 
paid.     R.  V,  Heatott,     2  T.  Rep. 

184. 

46  The  court, will  not  grant  a  certio- 
rari to  remove  the  assessments  of 
the  land  tax.  But  if  an  informa- 
tion be  moved  for  against  the  com- 
missioners of  the  land  tax,  the  court 
will  admit  an  attested  copy  of  the 
assessment  as  evidence,  instead  of 
the  original.  R.  y.  King  and  others, 
2  T.  Rep,  234. 

46  Neilher  will  ^  certiorari  be  grant- 
H  to  remove  a  poor  rate,  ou  account 
of  the  public  inconvenience.  2  T. 
Rep.  235. 

47  The  court  will  grant  a  certiorari 
to  remove  an  indictment  for  a  mis- 
demeanor from  the  Great  Sessions 
in  Wales  into  this  court.  R.  v. 
GriffiUi.    3  T.  Rep.  fi58. 

48  It  is  discretionary  in  the  court  to 
grant  or  refuse  a  certiorari  to  re- 
move a  conviction  before  justices  of 
the  peace:  and  if  the  court  see 
that  the  justices  have  drawn  the 
proper  conclusion  from  presump- 
tive evidence,  they  will  not  grant  a 
certiorari.  R.  v.  nass.  5  T.  R.  251. 

49  The  court  of  K.  B.  will  not  quash 
a  writ  of  certiorari,  because  the  dam- 
ages laid  in  the  record  below,  which 
was  an  action  of  assault  agaiiyt  ex- 
cise-ofiicers,  were  under  40s. ;  there 
bein^  reason  to  believe  that  they 
could  not  have  an  impartial  trial 
below.    4  T.  Rep,  499. 

*50  The  court  quashed  a  certiorari, 
which  was  issued  before,  but  not 
served  until  after,  a  judment  on  an 
indictment  for  a  misdemeanor.  R. 
The  Inhabitants  of  Seton.  7  T.  R. 
373. 

51  After  judgment  the  record  can  oi»- 
ly  be  removed  bv  a  writ  rtf  error.  T 
T.  Rn),  ar.?. 
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92  Tliis  court  will  not  grant  a  eertio-  WHUamB   v.    IT^nos.      2  Ooa^. 

ran  for  defeets  of  form  in  th^  pro-  761,  n. 

eeedings  of  the  sessions  for  estab-  0    Certiomri  not  to  be  senred  after 

lishing  a  highway,  after  it  has  been  the  jury  sworn.  The  King  v.  ^ortt. 

located,  accepted,  and  made.    Ex-  l  8aUc.  IM, 

parte  Miller.    4  Jlfoss.  665.  6    Orders  of  jvstipe^  not  to  be  remor* 

03  The  court  will  no  longer  sustain  ed  before  appeal  where  it  lies  on 

a  writ  of  error  in  pases  where  a  eer-  the  time  of  appeal  expirecL    Begir 

tiorari  is  the  proper  remedy  for  the  la  Genendis.    1  SaUc,  ±47. 

party  aggricTcd.     Ball  y.  Brlghaimj  V    Two  rules  for  eerUarmris  to  remove 

m  error.    0  Mi»,  406.  orders  of  bastardy  diseharged  on 

64  Where  the  sessions  had  received  motion,  beca^kse  not  applied    for 

and  recorded  the  verdict  of  a  jury  within  six  calendar  months.     T'hi 

ascertaining  the  damages  sustained  King  v.  KRwlelt    1  WUs,  36. 

by  the  owner  of  land,  over  which  a  8    Certiorari  to  remove  orders,  fiat 

turnpike  road  passed,  and  had  or-  must  be  signed  l^y  a  judj;e  ;  to  re- 

dered  the  damages  to  be  paid  by  the  move  indictments  both  wnl  fuid  fiat 

proprietors  in  six  months,  and  in  The  ^ueen  v.  Wldte.     1  8alk,  150. 

default  of  payment,  that  a  warrant  9     Certiorari  to  remove  indictmeita- 

pt  distress  be  levied  on  the  personal  gainst  •d.  will  not  remove  indiei- 

property  of  the  proprietors:   the  inent against «^  and  JB.     JheKiag 

court  upon  certiorari  affirmed  the  v.  Brotonomf  another.     ±8aik.i4/L 

order  as  it  related  to  the  recording  i  L.  Aiym.  609. 

of  the  verdict)  and  the  pavment  by  f  0  Certiorari  is  not  to  be  allowed  ititli- 

the  eorporation,  and  quashed  it  as  out  bail.    The  ^jaeen  v.  BatheiL   i 

to  the  issuing  the  warrant  of  dis-  Salk.  140. 

tress.    Commonwealth  v.  The  Blue  11  Certiorari  vro  rege  lies  in  ease  of 

HiU  TumpUce.    6  Mass.  4^0.  highways,  uiqim^  no  affidavit  or 

06  A  certiorari  will  be  awarded  upon  recognizance.     The  King  y.  Fan^ 

a  suggestion  that  the  citation  has  ivelL    2  8tr.,±309. 

been  served(,  but  not  sent  up  wiUi  49  Certiorari  oi^t  to  be  to  remove 

the  transcript  of  the  record.    Field  indictment  and  conviction  where  de- 

V.  MiUon.    3  Cranchj  614.  fendant  is  convicted.    The  Queen  v. 

iHxm.    i  8alk.  ±90.    2  JU  Jby- 

IL  On  whose  implication  an4  in  what  immd,  971. 

Manner.  For  to  remove  an  indictmeaionly  wiU 

not  remove  a  conviction  thoreoit 

1  Exceptions  to  be  taken  to  orders  fhid. 

of  sewers  before  the  filing  on  re-  (And  see  Costs  YHI.) 

moval  by  certiorari.     Jmnymms.  13  A  certiorari  is  granted  cf  courx 

1  8alk.  ±4:5,  on  the  application  of  tlie  crown. 

2  A  certiorari  in  error  to  verify  er-  B.  v.  Eaton.    2  Term  Rep.  89. 
rors  assigned,  must  bear  teste  after  44  Secus^  on  the  application  of  a  de* 
the  assignineut  oferrprs.    Bowers  fendant;  he  must' lay  some  ground 
V.  Man.    2  JL  Bdymondj  1664.    2  for  it  before  the  ^urt.     2  Tarm 
fiffr.  819.  J?eD.  89, 

3  A  certiorari  cannot  be  sued  out  as  16  1  he  general  words  of  the  stat.  25 
of  course,  and  without  laying  a  spe-  Q.  2,  c.  36,  s.  10.  that  bo  indict- 
cial  ground  before  the  court  to  re-  ment  for  keeping  a  disorderly  home 
move  proceedings  in  an  action  in  shall  be  removed  by  cer^'orori,  do 
the  courts  of  the  counties  palatine.  not  restrain  the.  crown  from  remov- 
Zinck  V.  Langion.    2  Doug.  749.  ing  the  indictment  by  ceriiortri ; 

4  Nor  to  remove  such  proceeding  in  tliere  being  nothing  in  the  act  to 
the  courts  of  great  sessions  in  Wales.  shew  that  (he  legislature  inlendrd 
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iliat  tbe  crown  akmU  be  bound  by 
it.  R,Y»R  Bacies*  5  Term  Bep* 
626. 

16  A  terUoari  to  reoioye  an  indiet- 
aieBt  ai^aiast  an  e^tcise  officer  from 
the  8«ttions  was  granted  on  the  mor 
tion  of  the  attorney  general,  with- 
oot  any  aflidaTit.  M.  t.  /Si^onnattL 
4  Tmn  Rep.  161. 

iT  An  indietment  for  not  repairing  a 
eoonty  bridg;e  may  be  remoTed  by 
cerHorari  at  the  instance  of  the  pro- 
seentor,  notwithstanding  the  gener-r 
al  words  of  stat.  1  JSrtne^  e.  18,  s.  0, 
that  no  sttch  indietment  shall  be  re<f 
moTed  by  certioraru  R.  t.  I'he  Jnr 
habUants  cf  the  County  of  Cumber^ 
land,     6  Tgrm  Bqt.  104. 

Affirmed  on  error  in  Ami.  Proc.  8 
Bos.  ^  Full.  354. 

^8  It  is  no  objeetion  to  a  cer^orort  to 
remove  a  presentment  of  a  road 
made  bv  a  Jnsiiee  of  peace  under 
the  24th  section  of  13  6.  3,  c. 
76,  that  it  is  prosecuted  by  another 

Kan  the  justice  presenting ;  if  it  be 
'  his  consent  The  King  v.  The 
Jmhatiianis  of  Jindenyn.  2  Term 
Mm.  260. 
i9  The  party  prosecuting  a  ccrfioniri 
to  remove  a  conviction,  &c.  must 
himself  enter  into  a  reei^nizance, 
with  two  other  persons,  in  doL  to 
prosecute  it  with  eflfect,  &c,  by  6 
G.  2y  c.  19,  B.  2.  iL  v«  Boupiey^ 
4i  Term  Sep.  281. 

20  The  statute  is  not  complied  with 
hy  the  party  and  his  two  sureties 
entering  into  a  reeoguizanee  in  25L 
each,  but  it  must  be  in  the  entire 
sum  of  002.  B.  Y.Dunn.  8  Term 
Rep.  2±7. 

21  ^.  How  far  this  statute  5  G.  2,  c. 
19,  applies  to  the  removal  of  con- 
victions under  the  game  act,  5  .idfme, 
e.  14.    8  Term  Rep.  218,  n. 

22  A  cerHorari  to  remove  a  convic- 
tion must  by  13  G.  2,  c.  18,  s.  6,  be 
applied  for  within  six  months  aher 
the  date  of  such  conviction.  4 
Term  Rep.  281.  8  2Vrm  Rep.  219. 

23  The  six  days'  notice  required  by 
that  statute  before  any  application 
for  a  c€rt»onirt  to  remove  proceed- 


ings by  justices  of  the  peace  must 
be  given  before  making  the  motion 
for  a  rule  to  show  cause  why  such 
certiorari  should  not  be  granted. 
JB.  V.  JusUees  of  €Hamorgan$hire^ 
B  Term  Rep.  279. 

2^  The  provisions  of  the  13  G«  2,  c. 
18,  do  not  apply  to  indielments  at 
the  sessions,  but  only  to  proceedings 
pf  a  lower  denomination :  therefore 
|i  certiorari  to  remove  an  indietment 
from  the  sessions  may  be  sued  out, 
without  giving  the  six  days  previous 
police.  The  effect  of  such  writ  is  to 
remove  ail  proceeding  of  the  nature 
described  therein  which  have  taken 
place  belw  ecu  the  teste  and  return, 
although  the  proceedings  ori^nated 
after  Oie  teste.  The  magistrates 
below  are  bound  to  obey  the  writ 
^fter  production  of  it,  and  notice  to 
them  in  fact  of  such  production, 
when  sitting  in  their  judicial  capac- 
ity :  and  alter  that  all  further  pro- 
ceedings before  them  on  the  matter 
are  erroneous.  R  v.  BaUams*  1 
East,  298. 

20  The  court  will  not  grant  a  cerHo- 
rari  to  a  ddTendant  after  he  has  ap- 
pealed to  the  sessions,  pending  such 
^peal.  R  V.  Sparrow.  2  Term 
Men,  196,  n. 

20  li  a  defendant  who  has  been  con- 
victed on  an  indictment  in  an  inle- 
lior  jurisdiction  remove  the  record 
into  K.  B.  by  ceritonzri  between 
verdict  and  iudgmrat,  with  a  view 
of  making  objections  to  the  indict- 
ment in  arrest  of  judgment,  that 
court  will  send  the  record  back  by 
procedendo,  without  going  into  the 
objections  to  the  indictment.  JR.  v. 
Jackson.    6  Term  Rep.  140. 

^  If  the  defendant  wisn  to  take  the 
opinion  of  this  court  on  the  suffi- 
ciency of  such  an  indictment,  be 
must  remove  the  record  here  by 
writ  of  error  after  judgment  below. 
6  Term  Rep.  145. 

28  Where  a  certiorari  was  sued,  with* 
out  a  rule  on  the  opposite  partv  to 
shew  cause,  the  writ  was  quashed 
as  having  issued  improvide.    Com- 
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monweaUh  w.  Downing  et  al.     6 
Mass.  72, 
Sf^  A  committee  of  the  court  of  ses- 
sions for  locating  a  highway^  report 
a  sum  as  damages  to  be  paid  to  Ji, 
B.  without  shewing  by  what  town 
it  is  to  be  paid,  or  in  what  town  the 
the  way  is :  the  sessions  accept  the 
report :  afterwards  on  the  petition 
of  .^.  B.  they  order  the  damages  to 
be  paid  by  the  town  of  C  before 
the  next  term,  or  a  warrant  of  dis- 
tress to  issue :  upon  motion  of  the 
town  of  C,  the  proceedings  on  the 
original  petition  only  were  brought 
berore  the  court  upon  a  certiorari : 
the  court  quash  the  cmiiarari  as 
having  issued  improvidently.    Com- 
monwealth y,  J^/ho-MUford,  ^Mass. 

Mf>  Where  an  affidavit  was  made  by 
an  attorney  on  which  to  obtain  the 
allowance  of  a  certiorari,  within  30 
days  after  the  judgment  below,  a 
supplementary  aJlidayit  was  allow- 
ed to  be  made  after  the  80  days,  to 
show  the  reason  why  the  original 
affidavit  was  not  made  by  the  party  6 
kimself,  or  to  explain  a  collateral 
fact,  bnt  not  as  to  the  merits.  Dur- 
091.  V*  Seelye.    6  Johns.  Rep.  B27, 

31  A  certiorari  to  remove  an  indict- 
ment for  9^  forcible  entry  and  detain" 
er  to  this  court,  is  grantable  of  1 
course,  at  the  instance  of  the  de- 
fendant, without  showing  special 
cause.  The  People  v.  Runfck  and 
others.    6  Johns^  Rep.  324h 

in.  Costs  on. 

2 

i    Costs  taxed  upon  a  certiorari  are 
to  be  the  only  costs  in  B.  R.    Pro- 
seeotor  cannot  move  to  aggravate    3 
the  fine  after  accepting  his  costs. 
The  ^een  v.  Swnmers.    1 8aUc.  65.    4 
2  L.  Raym.  S54f. 

2  A  defendant  who  removes  an  in- 
dictment into  the  king^s  bench  by 
certiorari^  and  is  convicted,  shall 
not  pay  costs  oh  the  stat.  5  and  G 
W.  iSi'  J/,  c.  11,  to  the  prosecutors,  ^ 
if  not  in  office  or  the  parties  griev- 


ed.  The  King  r.JbigUioiL   ilHiU, 

139. 

3  Where  bringing  a  cerftorcDn  will 
'  not  entitle  the  prosecutor  to  cMts 

upon  affirmation  of  conviction.  Six 
V.  Midlam.    3  Btirr.  ±720. 

4  No  'costs  are  due  on  a  certiorm 
removing  summary  proeeedioe,  vn- 
less  a  recognizance  be  entered  ints 
at  the  time  of  remoTiDg;  the  pro- 
ceedings. But  it  in  diseretionaij 
in  the  court  whether  they  will  grant 
a  certiorari^  and  in  future  they 
will  compel  the  party  to  enter  into 
a  recognizance.  Thb  ^as  in  tbe 
case  of  a  conviction  on  the  lottefj 
act  R.  V.  Jenkinson.  1  Tem  Be- 
portSy  82.    (See  ante,  II.) 

Under  the  8d  sect  of  stat  5  W. 
Sf  M.  c.  11,  for  regulating  the  re- 
moval of  indictments  from  the  mi> 
sions  by  certiorari,  the  represeoti- 
tives  of  the  prosecutor  are  eDtitied 
to  the  costs  taxed  durii^  his  life) 
though  no  personal  demand  was 
ever  made  by  hiqi.  fl.  v.  A  Chm- 
berlayne.    ±  Term  Rep.  iOB. 

Of  the  costs  on  the  denial  o/amo' 
tion  for  a  certiorarL  Ex-pait 
Cuskman.    4  Mass.  061^. 

IV.  Betwmsio. 

On  a  ctrtwrari  to  remove  orderi, 
the  name  of  the  parish  in  the  writ 
and  that  in  the  order  must  appear 
to  be  the  same.  The  ^mn  v.  The 
Inhabitants  of  Barking,  JVWfenw, 
Market,  ard  Darmesden  EaM^  ^ 
6aUc.^b2. 

Return  to  certiorari  by  the  deri 
of  the  peace,  ill.  M.  EUzabethM- 
le^s  Case.    2  Salk.  479. 

Return  in  English  allowed.  Jtm- 
ymons.  1  8a&.  ±50. 
A  certiorari  issued  to  remove  a  oto- 
viction  of  deer  stealing,  and  the  jQ>' 
tices  returned  two  affidavits  aw* 
warrant  to  distrain,  and  the  retirn 
was  quashed  as  imperfect  W' 
King  V.  Leventwre..    1  Salk.  146. 

Though  the  cuslos  bret^ium  hf« 
once  returned  upon  a  certiorar\\^ 
error  that  there,  is  not  a  particaltr 


CERTIORARI  IV.  V.         CERTIFICATE  OP,  &c.        319 


t^rii  a  partieular  term,  he  may  up- 
on a  seeond  certiorari  that  there  is. 
Shipman  v.  LethieuUier.  2  L.  Ray- 
mood,  ±4i76. 

8  Upon  a  certiorari  the  very  record 
is  return^.  The  Kingy.  ^arth. 
2  Salt,  565. 

7  The  very  order  must  be  returned, 
and  not  a  copy.  The  ^ueen  v.  27^ 
jRinsA  ofSt.  Maay  in  the  Devises. 
1 8aUc.  147. 

S  Upon  a  certiorari  to  remove  a  eon« . 
viction  by  a  justice  of  peace  on  the 
deer  act,  16  6.  3,  e.  80,  a  return 
that  the  record  is  returned  to  the 
sessions,  and, that  a  copy  is  annex- 
ed to  the  writ,  is  sufficient ;  for  jus- 
tices ought  in  all  cases  to  return 
eonvictions  to  the  sessions,  whether 
an  appeal  lies  or  not.  JZ<  v.  Eaton, 
a  Term  Sep.  2S5. 

9  Third  persons  cannot  object  to  the 
misdirection  of  a  certiorari  to  re- 
move a  cause  from  an  inferior  court, 
if  the  proper  ^officers  in  whose  keep- 
ing the  record  was,  waive  the  oo- 
jection,  and  return  the  record  upon 
such  writ  Daniel  v.  FhHUps,  4 
J^erm  Rep.  499. 

10  The  court  refused  a  criminal  in- 
formation against  a  magistrate  for 
returning  to  a  writ  of  certiorari  a 
conviction  of  a  party  in  another  and 
more  formal  shape  than  that  in  which 
it  wais  first  drawn  up,  and  of  which 
a  copy  had  been  delivered  to  the 
party  convicted  by  the  magistrate's 
olerk ;  the  conviction  returned  be- 
in^  warranted  by  the  facts.  R.  v. 
Barkei\    1  Ead,  186. 

11  A  justice  cannot  move  to  quash  a 
certiorari^  directed  to  him.   He  must 

•  obey  it  at  his  peril:  and  return 
what  is  legally  required  of  him,  and 
liot  take  notice  of  what  he  is  not 
bound  by  law  to  return.  Van  Pat' 
ten  ▼;  Jtaderkirk.    2  Johns.  Cas.  108. 

12  This  court  may  order  a  justice  to 
return  the  evidence  in  a  cause  be- 
foTe  him,  and  if  it  does  not  appear 
sufficient  to  support  the  action,  the 
judgment  will  be  reversed.  Dodge 
r.  Coddington.    3  J(^vs,  Rep.  146. 

(And  see  Jvstob's  Courts.) 


V.  Effects  thereof f  Sfc. 

1  After  certiorari  to  remove  inqui- 
sition of  forcible  detainer,  justices 
cannot  award  restitution.   Sir  God-- 

frey  KneUefs  Case.    tSaik.  351. 

2  Certiorari  is  no  supersedeas  to  an 
execution  begun  before  that  issued. 
The  queen  v.  ^N'ash.  i  Scdic.  147. 
2  L.  Raym.  989. 

3  A  certiorari  to  remove  proceedings 
against  several  persons  will  not  re- 
move any  proceedings  against  one 
of  them  only.  The  sessions  may 
remove  the  clerk  of  the  peace  upon 
a  chai^  in  writing  against  him  for 
any  misdemeanor  in  the  execution 
of  his  office.  An  order  of  sessions 
for  the  removal  of  a  clerk  of  the 
peace  must  shew  that  the  charge 
was  exhibited  against  him  sufficient 
to  warrant  his  removal.  Regina  v. 
Raines.    2  L.  Baym.  1260. 

4  Proceedings  on  certiorari  on  pri- 
vate act  o^  8  Jhiney  c.  25,  quashed, 
because  foundation  of  inferior  juris- 
diction not  set  out  therein.  Rex  w. 
Mayor  of  Liverpool  Cor.     ^Eurr. 

22^. 

5  A  certiorari  issued  out  of  this  court 
to  remove  all  convictions  of  the  de- 
fendants for  having  removed  foreign 
salt,  &c.  without  having  a  permit, 
&c.  The  order  removed  was  for 
removing  of  salt,  generally;  and. 
adjudged,  that  this  order  was  not 
removed  by  the  certiorari^  and 
therefore  the  certiorari  was  quash- 
ed. Re^na  v.  Flint.  2  JL  Eaym. 
820.    1  SaUc.  ±4i^ 

6  A  ceaiiorari  to  i*emove  an  inquisi- 
tion  super  captum  will  remove  one 
taken  imer  the  teste  of  the  certiora- 
ri.    Snonymoue.    2  L.  Raym*  1305. 


CERTIFICATE  OF  JUSTICES 
OF  THE  PEACE. 

1  A  certificate  by  justices  of  the 
peace  that  a  highway  (indicted)  is 
in  repair,  is  a  legal  instrument,  re- 
cognized by  the  courts  of  law,  and 
admissible  in  evidence  after  eon- 
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yietion  when  the  ooart  are  ahout  to 
impose  a  fine.  U.  v.  Maivbey^  Bart 
6  T.  Bep.  619. 
d  And  eoBseqnenilj  it  is  illegal  to 
eonspire,  to  pervert  the  course  of 
jnstiee,  by  producing  a  false  certifi- 
cate in  evidence  to  influenee  the 
judgment  of  the  court.    6  T,  Bep. 

619« 

3  The  origin  of  these  certificates  not 
now  to  be  traced,    d  T.  Bep.  635. 

4  CeKificates  of  bishops  with  respeet 
to  marriage  are  received  in  evi- 
dence.   6  T.  Bep.  637. 

O  So  were  formerlv  certificates  from 
the  captain  of  Callas.  6  T.  Bep. 
§87. 

6r  So  are  the  certificates  of  the  judges 
in  WaleSf  respecting  the  practice  of 
their  courts.    6  Tmn  Bep.  638. 


CHALLENGE  OF  JURORS. 

If  a  sheriff  who  is  a  party  in  the  cause, 
serves  the  venire^  it  is  a  good  ground 
of  challenge  to  the  array.  fFoodi 
V.  Bowan  S^  Coon.    6  Johns.  Bep. 

133. 


CHAMPERTY  AND  MAINTE- 

NANCE. 

1  In  an  action  on  the  statute  to  pre- 
vent champerty  and  maintenance, 
&e.  it  was  neld,  that  where  a  deed 
of  the  grantor  conveying  a  pretend- 
ed title,  described  generally  all  the 
right  and  title  to  the  land  in  a  par- 
ticular patent,  without  specifying 
the  precise  quantity  or  bounds,  and 
the  grantor  had  a  legal  title  to,  and 
possession  of  a  part,  and  a  part  was 
unoccupied,  though  another  part  of 
th^  same  patent  be  in  the  actual 
possession  of  one  who  claims  and 
holds  adveresely  to  the  grantor,  yet 
taking  such  a  deed  was  not  mainte- 
tenance  $  especially  where  the  pur- 
chase was  made  by  the  bona  fide  ad- 
vice of  council,  and  there  are  other 
cireumstances  to  show  that  there 
was  no  intention  to  pureluue  a  pre« 


tended  title.  Fkn  Ihfek  gui  tMs4fc. 
V.  VmBeuren  ^  Fosburgk.  i  Jotots. 
Bq^.  346. 
2  Where  a  person  purchases  had, 
knowing  at  the  time  that  the  Uad 
is  held  adversely  to  the  person  «f 
whom  he  purchases,  by  penom 
claiming  by  deed,  he  is  liable  under 
the  ^^aot  to  prevent  and  puniflh 
champerty  and  maintenance,''  (sess. 
2^  c  87,)  to  an  action  for  the  val- 
ue of  the  land,  and  the  improve-* 
ments  thereon.  IbaU  qd  torn,  ^c. 
v.  Fbnia.    7  Joha.  Bep.  291. 


CHANCERY. 

1  Chancery  will  order  a  legacy  to  s 
wife  to  be  put  out  for  her  use,  where 
the  bill  is  by  the  executor.  Qard- 
ner  v.  Walker  and  wifsy  in  Chaiee' 
ry.    1  ^r.  503. 

2  Cannot  sue  in  emiity  for  a  meita' 
ary.  Torrent  v.  Burfey,  Exehepur. 
2  Sir.  715. 

3  Debts  upon  simple  contract  to  be 
satisfied  out  of  the  equitable  estate. 
Feverstone  v.  Scette.    3  SaOk.  85. 

4  No  carrying  a  voluBtaiy  settleoen^ 
into  execution4  BroKmsnitft  v.  GU- 
bome^  in  Chancery.    2  8tr.  738. 

5  Where  the  writ  df  e^rcommmticoto 
eaniendo  has  b^n  0D«Md  and  in- 
rolled  in  B.  R.  and  the  delivery  of 
it  to  the  sheriff  is  staid  by  the  de- 
fendant until  the  return  is  out,  chan- 
cery may  issue  a  second.  It  is  good 
where  it  states  the  cause  ^  to  be  oa 
an  appeal  and  complaint  of  nullity." 
So,  though  the  judge  is  made  a  par^ 

2,  and  condemued  in  costs.  The 
wiT^  V.  Eyrej  Clerk.    2  J^.  HW. 

0  If  a  person  has  two  securitiee,  as 
a  mortgage  and  bond,  he  may  pro- 
ceed on  both,  viz.  for  a  foreclosure 
of  .the  mortgage,  and  iA  an  actioa 
on  the  bond,  at  the  same  time.  Acr* 
nell  V.  Martin.    2  Doug.  417. 

7  Bill  against  a  man  and  his  wifea* 
bated  by  the  death  of  him;  Jntmj- 
uiousl    3  8alk.  Sit. 

Purchase  for  a  valuable  consideratiev- 
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With^iit  notiefe  <lf  adj  iueambraDiee, 
a  ffood  plea.  IM*  85. 
i  Chie  lessee  alone  eannot  come  into 
chaheeiT  for  an  apportionment. 
Sta^rar,  The  CUy  of  London,  in 
Chancery^    1  <$^.  95* 

9  No  inspecting  exhibits  before  hear- 
ing in  chancery.  Vavers  y.  Da- 
versy  in  Chancery.    2  IStr.  764. 

10  Bill  may  be  brought  in  chancery 
to  foreclose  inOrt§^age  on  lands,  out 
of  the  jurisdiction  of  the  conrt;  if 
the  person  be  within  it,  chancery 
ofi^  in  personain.  Anonymous  in 
Chancery »    1  8alk.  40^. 

11  The  chancery  will  not  dismiss  a 
bill  for  tithes,  and  leave  the  plain- 
tiff to  his  suit  in  the  spiritual  conrt, 
unless  there  be  a  good  legal  or  equi* 
table  bar ;  and  compositions  by  par- 
son, patron,  and  oroinary  have  been 
comnrmed  by  decree  since  the  re- 
straining statutes,  Douglas  V.  Vaney 
in  Chancery.    1  WU8.±2Q. 

i2  A  decree  to  establish  a  custom, 
hinds  all  persons  in  the  same  cir- 
eomstances  with  the  orieinal  de-* 
fendants.  The  case  of  Manchester 
JKUsj Due. Lane*  ±Doug.22^,^n. 

Id  case  of  a  direct  breach  of  the  cus- 
tom, such  decree  may  be  revived  by 
scire  facias.    Ibid* 

But  wliere  it  is  only  evaded,  the  pro- 
ceedings must  be  by  supplemental 
bill.     Ihid, 

13  Proceedings  on  a  mor^^age  may  be 
staid  by  the  pnrchasor  of  Uie  equity 
of  redemption,  without  payment  of 
abend.  Archer  v.  Snatt.  2  Sir.  ±±07. 

±4f  The  chancery  will  aid  a  defective 
conveyance  to  a  legal  charitable  use. 
Case  of  Clirist'Church  Cottle,  Cam- 
bridge.    1  Black.  91. 

±5  An  heir  shall  be  relieved  against 
the  penalty  of  bond  when  he  has 
nothing  by  descent.  PliUUpson  v. 
Fhillipson.    3  8aOc.  84. 

16  Where  the.  condition  is  precedent 
to  the  taking  of  an  estate,  chancery 
cannot  relieve  in  case  of  non-per- 
formance ;  otherwise  in  ease  of  for- 
feiture. Bertie  v.  Falkland,  in  Chan- 
eery.     1  SaJIk.  2Zi. 

i7  Equity  will  not  decree  upon  a  bare 
41 


agreement  by  parolj  not  in  part  per- 
formed, though  it  appear  ever  s'o 
clearly,  unless  upon  the  ground  of 
fraud.  Toj^m  v.  Eyre.  Lafft, 
786,  808. 
The  time  of  payment  is  very  material, 
and  where  the  time  has  been  oirer- 
passed,  equity  will  not  assist  the 

Serson  who  has  overpassed  it  in  his 
emand  of  a  specific  performan<ie. 
IhU.  813. 

Where  circumstances  are  greatly  al- 
tered since  an  agreement,  equity 
will  rather  leave  the  party  injur^ 
by  non-performance  to  his  damages 
at  law,  than  decree  a  specific  per- 
formance. 

If  you  read  the  confession  of  an  agree- 
ment by  answer,  you  must  read  all 
relative  to  the  f^reement.    lb.  789. 

Where  an  agreement  appears  in  notes 
or  letters,  or  by  confession  in  de- 
fendant's answer,  the  court  frequent- 
ly enforces  the  specific  performance, 
but  then  it  must  appeal  fiilly  and 
completely  settled  m  all  points. 
Ibii.  801. 

18  Motion  in  chancery  to  supercede  a 
Writ  of  appeal,  which  ran  miia  JV*. 
fecerU,  S[c.  instead  of  si  Jr.  fec^rit 
nos,  8ic.  refused.  Held  in  B.  R.  t» 
be  a  good  ground  for  ia  supersedeas^ 
but  motion  denied  there,  as  not  be- 
ing in  their  power.  Ir  Jt.  clirries 
his  prisoner  6.  against  his  will,  to 
a  house  where  he  knows  the  smaU 
pox  is,  and  that  B.  has  not  had  it, 
or  detains  him  there  when  he  de- 
sires to  be  removed,  and  B.  catch 
it,  and  dies  thereby,  it  is  mnrder. 
Appellee  bailed,  having  been  ac- 
quitted upon  an  indictment  Two 
bail,  corpus  pro  corpore,  and  also  in 
looo/.  where  the  appeal  was  by 
writ  on  the  civil  side,  nut  four  where 
it  comes  on  the  crown  side  by  cer- 
tiorari. It  is  not  necessaiy  to  take 
out  the  venire,  and  make  it  return- 
abla  as  soon  as  may  be,  though  it 
must  bear  teste  the  day  issue  is 
joined.  Court  will  not  make  a  rule 
upon  the  keeper  of  the  records  at 
the  Old  Bailey  to  attend  the  trial  on 
an  appeal  with  the  record  of  ac- 
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qqlttal ;  oil  an  indietment  for  the 
same  fact,  it  ^vould  not  be  eridenee. 
Quaker  no  witness  in  an  appeal. 
Castell  {Wid.)  v.  Bambridge  and 
Corbett.    2  Str.  85*. 

10  To  a  bill  for  a  charitable  use,  ail 
the  tertenants  need  not  be  made 
parties.  Mr.  Mtorney  General  v. 
Shelley,  in  Chancery.     1  SaUc.  162. 

ao  The  executors  of  S,  filed  a  bill  in 
chancery  against   TF.  setting  forth 
that  W.  had  commenced  a  suit  at 
law  against  them,  for  a  debt  pre- 
tended to  be  due  from  the  testator, 
of  which  they  had  no^knQwleds;e, 
and  which  thov  had  strons?  sround 
to  believe  was  unjust,  and  that  they 
could  not  safely  proceed  to  trial, 
without  a  discovery  from  TV,  of  all 
the  facts  relative  to  the  ori2;in  and 
state  of  such  pretended  debt,  and 
praying  for  an  answer  and  injunction. 
An  injunction  was  allowed  by  oiie 
of  the . mast ci*s  of  the  court  of  chan- 
cery, which  the  chancellor,  after- 
wards, ordered  to  be  dissolved.    It 
was  held,  tliat   the  bill    did    not 
contain  sufficient  equity  to  entitle 
the  plaintiff  to  a  discovery ;   and 
that  the  order  for  the  injunction  wa» 
properly  dissolved.    Mwkirk  and 
others  v.  f Fillet.    2  Johns.  Cos.  41 3^ 
21  •/?.  claiming  title,  u^ider  the  Con^ 
mcficut  Siismt^nnah  Compamj^  to 
land  situate  m  the  state  of  JPennsyl^ 
vania.  and  claimed  by  that  state, 
sold  the  land  to   B.  who  gave  bis 
potes  for  the  purchase  money,  part 
of  which  was  paid ;  and  •'^.  execut- 
ed a  quit  claim  deed  to  D.  for  the 
land.    B,  afterwards  filed  a  bill  in 
chancery,  praying  that  .^.  might  be 
perpetually  enjoined  from  assigning 
the  notes,  or  proceeding  at  law,  to 
recover  the  amount ;  and  that  the 
money  paid  mi<2;ht  be  refunded.    It 
was  held  that  the  sale  was  mainte- 
nance^ in  selling  a  pretended  title ; 
and  that  both  parties  being  inpari 
delicto^  a  court  of  equity  would  not 
relieve  either^   and  the  bill  was, 
therefore,  dismissed.      fFoodworth 
Sr  Rtfthhun  V.  Joiies  and  others.    2 
J^ohns,  Cas.  417. 


S2  Where  a  eo«rtof  ehaBceryhiste- 

quired  cognizanee  of  a  suit,  for  tke 

purpose  of  discovery  or  an  iijime* 

lion,  it  may,  if  in  full  possetiifB  of 

the  merits  retain  the  suit  in  «der 

to  do  complete  justiee  between  the 

parties,  and  prevent  nselesi  iitiga< 

lion  and  expense.     JrmstraHg  S[ 

Bamwall  v.  QilcJirisL    2  Jnhmtm^s 

Cases^  4:24. 

S8  Where  J.  B.  and  C.  eniertd  Ukt» 

partnership  in  trade  in  i76T,  and 

eontinued  until  19^4,  when  B.  died, 

and  C  afterwards  died  in  1785^  and 

»4.  in  1788,  without  the  partnership 

accounts  being  settled ;  and  in  1794, 

the  representatit'es  of  «tf.  filed  a  bill 

in  chancery  against  the  represeita' 

lives  of  the  other  parties  ror  an  ei- 

aminatiation  and  settlement  of  u- 

counts,  and  for  payment  of  a  btl- 

anee  claimed  ;  the  court  dismiwed 

the  bill,  on  aeeoiHit  of  the  lapse  of 

time,  and  the  death  of  the  parties. 

eonsidering  it  as  a  stale  demaiwl. 

Ray  and  others^  Sfc.  v.  Bogari  ad 

olliers,    2  Johns,  Cos.  4Sa. 

24  On  an  appeal  from  an  interloeatoiy 

order  of  the  court  of  ehanoerv,  the 

eourt  of  errors  will  give  judgment 

en  the  inenis^  if  brought  before  them. 

Bebeev.BafdcofJVkwyoric,  i  Johns. 

Rep.  539v 

23  Where  a  hid  is  filed  by  several 

CO m{Aainants, praying  an  injunction, 

and  seeking  raief,  on  aeeoont  of 

lost  deeds,  an  affidavit  of  one  of  the 

eomplainants  that  ^  he  had  been  in- 

formed)  and  verily  believed,  and 

hoped  to  be  able  to  prove,  that  the 

deeds  in  question  did  not  exist ;  bat 

were  now  lost  or  destroyed  in  the 

manner  mentioned  in  the  bill,"  was 

held  sufficient.      Le  Roy  v.  Veder 

and  otherSf  in  error.    1  Jahnson^s 

CaseSy  417. 

26  Where  a  bill  seeks  to  perpetuate 

the  testimony  of  aged  and  infim 

witnesses ;  or  where  a  bill  seeks  lo 

have  a  title  established,  and  the 

possession  quieted,  an  affidavit  of 

the  facts  on  which  auch  appIicatioB 

is  founded,  is  neeessaiy.      Ln^t 

and  others  v.  Mjrgeny  in  error,    i 

Johns.  Cas.  429. 
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^  Where  a  liUl  leeks  diseoTery  as  to 
lost  deeds^  wbteh  docs  not  requffe 
an  afifidarit,  and  ulso  to  perpetuate 
the  UaUmonj  of  witnesses,  a  gener- 
al demurrer  to  the  whole  bill  for 
want  of  an  affidavit,  is  bad.   taight 
and  others  r.  J^organ^  in  error.    1 
Johns.  Cases^  ^S39, 
28  Where  a  bill  is  filed  for  a  diseov- 
tij  and  also  for  relief,  tbe  bill  be- 
ing rood  for  the  one  objeet  without 
affidavit,  though  not  for  the  other, 
it  will  be  retained  as  for  the  sound 
part  $  and  the  defendant  ought  to 
answer  to  the  part  which  is  good, 
ancl  demur,  if  he  .thinks  proper, 
to  the  olher.    Ibid. 
SO  Where  a  bill  is  Utd  in  ehaaeery, 
for  the  purpose  of  preventing  a 
multiplicity  of  suits  at  law,  and  to 
have  the  title  to  land  finally  settled 
in  one  suit,  under  the  direction  of 
the  chancellor,  it  serais,  that  (he  bill 
will  be  sustained  thougli  there  has 
heen  but  one  trial  at  law.     Trustees 
qJ  HuntitigUm  and  others  v«  McM. 
Z.Johns.  Mpp,  6^%^ 
M  A.  being  indebted  to  B.  on  the  23d 
J^rchy  1787,  assigned  to  him,  as 
security  for  the  payment  of  the  debt, 
certain  lands,  and  a  lease  in  fee  for 
the  same.    B.  executed  a  bond  to  .^^ 
conditioned  that  in  ease  the  debt  and 
interest  were  paid  on  or  before  the 
first  of  June^  1788,  he  would  reas- 
sign the  lease  and  premises  to  JL 
and  gi  va  him  a  receipt  for  the  debt. 
The  debt  not  being  paid  at  the  time, 
B.  took  possession  of  tbe  premises 
under  the  assigtUnent,  in  July^  ±792, 
and  assigned  his  interest  in  the  lease 
and  premises  to  Cand  D.  who  took 
possession  thereof.    ^.  afterwards 
brought  a  bill  to  redeem  the  pre- 
mises, on  the  ground  that  the  trans- 
action between  him  and  B,  amount- 
ed to  a  mortgage,  and  on  an  appeal 
from  the  court  of  ^eliaoeery,  it  was 
held  thai  Cand  l>.oughtto  have  been 
made  parties  to  the  suit,  and  that 
the  decree  of  the  court  below,  for 
that  reason,  was  reversed,  with  lib- 
erty to  the  respondent  to  have  his 
bill  dismissed  in  the  court  below,  or 


%  to  amend  it  by  addiug  all  proper 
parties ;  and  in  that  case,  the  evi- 
dence taken  to  stand,  as  between  the. 
present  parties,  saving  all  Just  ex- 
ceptions, and  that  each  party  in  the 
court  of  errors  pay  his  own  costs. 
Hickock  7.  Scribner,  in  error.  3 
JohTis*  Cas,  311. 

31  A  demurrer  to  a  bill  of  discovery,  . 
(charging  that  the  defendants  claim- 
ed land  by  conveyances  from  persons 
out  of  possession,  and  praying  a  dis- 
covery of  that  fact)  because  it  might 
subject  the  defendant  to  the  penali- 
ties of  the  act  against  buying  pre- 
tended titles,  is  bad,  unless  it  ap- 
pears that  the  answer  would  show 
that  the  defendant  knew  of  the  ven- 
dors beings  out  of  possession,  and 
of  a  subsisting  adverse  possession. 
Le  Roy  V.  feeder  and  others,  i 
Johns.  Cos.  417. 

33  If  a  complainant  be  properly  be- 
fore the  court  for  a  discoTcry,  and 
at  the  same  time  prays  relief,  a 
general  demurrer  to  the  bill  for 
want  of  equity,  or  because  the  eom- 
,  piainant  has  adequate  remedy  at 
law,  is  bad,  unless  it  is  manifest, 
on  the  face  of  the  bill,  that  no  dis- 
covery or  proof  can  possibly  make 
his  case  a  subject  of  equitable  juris- 
diction.   Ibid. 

33  Where  several  defendants  in  chan- 

.  eery  put  in  separate  demurrers,  on 
which,  separate  decrees  were  given, 
the  court  of  errors,  on  the  reversal 
ef  those  decrees,  on  appeal,  obliged 
each  respective  respondent  to  pay 
to  the  appellant  his  costs  on. the  ap- 
peal, for  each  respective  decree  so 
reversed.    Ibid. 

S%  Where  a  suit  at  law  was  brought 
by  •^.  against  £.  and  they  agreed  to 
submit  the  same  to  the  arbitration 
of  persons  mutually  cYioscn,  who  de- 
cided in  favor  of  ^.  it  was  held^ 
that  it  is  not  a  sufficient  ground  for 
roaiutaining  a  bill  in  chancery,  and 
continuing  an  injunction  against 
proceeding  at  law  ;  that  ^.  was  the 
agent  of  C.  for  whose  use  the  suit 
was  prosecuted,  and  against  whom 
B.  could  make  a  good  ddeucc,  i'or 
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B*  might  make  the  same  defenee  at 
law  against  «tf.  as  if  the  suit  had 
been  brought  by  O*  M^  Vlckdr  and 
othen  V.  Wdcott  ttnd  (Ahen.  4 
Jchvs,  Bep.  010. 

35  Where  a  defendant  neglects  to  set 
up  matters  in  his  defenee  at  law, 
either  before  arbitrators  or  a  jury, 
he  cannot  afterwards,  make  such 
matter  the  basis  of  a  suit  in  equity 
unless  there  was  some  aecidatt  or 
fraud  of  which  the  party  could  not 
avail  himself  at  law.    Ibid, 

36  A  court  of  chancery  will  aid  a  de- 
fendant in  obtaining  a  discovery, 
befcre  a  trial  at  law,  but  not  after-r 
wards.    Ibid, 

97  Where  a  court  of  chancery  directs 
the  conveyances  made  by  a  bank- 
rupt to  be  set  aside,  as  fraudulent, 
the  property  is  not  to  be  placed  in 
the  hands  of  a  master ,  to  be  distri- 
buted ;  but  is  to  be  disposed  of  by 
the  asdgnee  of  the  bankrupt,  ac- 
cording to  the  bankrupt  law  of  the 
UfdteaStates,  Sands  and  cithers  v. 
Cqdwise  and  others.  ^  Johns,  Bep^ 
0d6. 

38  Where  the  chancellor  committed 
one  of  the  officers  in  chancery,  for 
malpractice  and  contempt,  and  a 
judge  of  the  supreme  court,  in  vaca- 
tion, discharged  the  prisoner  on  Aa- 
beas  carpus;  and  the  chancellor  af- 
terwards recommitted  him,  for  the 
same  contempt:  it  was  held  that 
tJ)e  chancellor  was  not  liable  to  an 
action  at  the  suit  of  the  officer,  for 
the  penalty  given  by  the  5th  section 
of  the  habeas  corpus  act.  Yates  v. 
Lansing.    B  Johns.  Bep,  2B2, 

39  The  answer  of  one.  defendant,  is 
no  evidenoe  against  his  co-defend- 
ant. Fhomix  v.  Assignees  of  Ipgra" 
ham,    9  Johns,  Bep.  412. 

40  The  court  of  chancery  has  no  right 
to  refuse  a  writ  of  error,  or  to  su- 
persede it,  after  it  has  issued,  in  a- 
ny  civil  ease,  or  in  a  criminal  case 
not  capital.  Yates  v.  The  people^ 
in  error.    6  Johns.  Bep.  837. 

41  Where  •B.  B.  a  master  in  chancery 
was  committed  bv  the  court  of  chan- 
cery, and  the  order  of  commitment 


stated,  that  j9.  B.  while  be  wi» 
master,  filed  a  bill  to  which  he  sub* 
scribed  the  name  of  C.  B.  one  of 
the  solicitors  of  the  court  without 
his  knowledge  or  consent,  and  pn^ 
secuted  the  suit  in  his  name, "  cos- 
trary  to  the  statute  in  such  ease 
made  and  provided,  in  wilful  vio* 
lation  of  his  duty  as  master,  and  ia 
contempt  of  the  court ;"  and  **  for 
the    said    mal-practiee   and   con- 
tempt," the  said  ^.  B.  was  ordered 
to  be  committed  to  the  gaol,  there 
to  remain  until  the  further  order  of 
the  court  ;'^  it  was  held  that  the 
commitment  was  illegal  and  void, 
being  for  an  offence  against  the  sta^ 
tute,  of  which  the  court  of  chancery 
had  no  recognizance.    YaUs  v.  7%e 
people^  in  error.    6  Johns,  Bep.  337. 

42  The  court  of  chancery  cannot 
commit  for  a  contempt,  on.  the  afli- 
davit  of  witnesses  only,  without 
putting  the  party  to  answer  inter- 
roeatories.     lb. 

48  £  seems,  that  it  cannot  commit  for 
contempts,  for  an  indefinite  time, 
or  pntu  the  fbrther  order  of  the 
court.    lb, 

44  Where  a  judge  of  the  supreme 
court,  in  vacation,  discharged,  on 
habeas  corpus,  a  master  in  chancery 
committed  by  order  of  the  court  of 
chancery,  for  mal-practice  and  con- 
tempt ;  it  was  held,  that  Uie  court 
of  chancery  could  not  recommit  the 
party  for  the  same  caose.    lb, 

45  Where  the  court  of  chancery  com- 
mits a  person  for  an  ofienee  against 
the  statute  relative  to  solicitors  and 
others,  and  also  for  a  contempt,  a 
judge  of  the  supreme  court,  in  vaca* 
tion,  or  the  supreme  court,  in  term 
time,  may  discharge  the  prisoner 
on  habeas  corpus,  Yates  v.  Tb/^ 
People,  in  error.    6  Johns,  Bqt,  337. 

46  Jt  seems,  that  a  judge  of  the  sa* 
preme  court,  or  the  court  itself,  may 
disc^harge  on  habeas  carpus,  a  pris- 
oner committed  by  the  court  of 
chancery  for  a  contempt  only.    Ik 

47  Ji.  and  B.  being  partners  in  tiade, 
in  1788,  and  1789,  and  indebted  to 
C  dissolved  their  partnership  lA 
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4789  and  j9.  nndertook  to  pay 
the  partnen&ip  debts,  and  par« 
tieulariy  tbe  debts  due  to  C 
and  received  the  partnership 
property  for  that  purpose.  J3t,, 
in  1789,  eieented  a  bond  and  i^rar- 
rant  of  attorney  to  C.  for  the  debt 
idue  to  C.  to  \%hich  he  put  his  own 
name  and  seal,  and  the  name  and 
«eai  of  B.  In  179S,  B.  soJd  and 
eonveyed  a  piece  of  land  to  D.  with 
eoreuants  of  seizin*  and  warranty, 
&c.  and  in  179£^,  D»  sold  and  eon- 
veyed  the  same  to  E.  A  judgment 
having  heen  entered  up  by  virtue  of 
the  warrant  of  attorney  in  favour  of 
€.  against  Ji,  and  J?.,  ti  fieri  facias 
was  issued  thereon,  by  virtue  of 
•which,  the  land  so  conveyed  to  J^. 
was  sold,  and  Jl.  became  the  pur- 
chaser at  the  sheriff's  sale :  a  bill 
in  chancery  having  been  filed  by  E, 
against  Jl.  to  set  aside  the  judge- 
ment, execution  and  sale,  as  frau- 
dulent, on  the  ground  that  the 
judgment  was  entered  up  without 
any  authority  from  B.  it  was  held, 
that  the  allegations  of  ihe  bill,  be- 
in^  denied  by  the  answer,  and  there 
being  but  one  witness  to  support  the^ 
hill,  the  judgment  could  not  be  set 
aside ;  and  Uiat  J3t,  appearing  to  be 
the  only  person  interested  in  the 
judgment,  and  having  received 
property  with  which  to  pay  the 
debt  due  to  C.  he  oueht  to  be  en- 
joined from  proceeding  mder  hia 
jud^ent,  or  from  bringing  an 
action  of  ejectment  in  his  own 
name,  or  the  name  of  C,  until  he 
had  fully  accounted  for  the  dispo- 
sition of  the  property  he  had  re- 
ceived. J^ift  V.  ikariy  in  error.  6 
Johns*  Bep,  62S. 

48  B.  havine  given  a  warranty  deed 
for  the  land,  was  considered  as  an 
incompetent  witness,  on  the  ground 
of  interest.    15. 

iA  Where  a  witness  in  any  stage  of  a 
cause,  in  law  or  equity,  discovers 
himself  to  be  interested,  his  testi-; 
mony  may  be  rejected.    lb. 

£K)  Exceptions  to  reports  of  masters  in 
chancery,  are  in  the  nature  of  spe- 
fiM  demurrers ;    and  the  party  ob- 


jecting must  lay  his  finger  on  the 
error,  otherwise  the  part  not  except- 
ed to  will  be  taken  as  admitted. 
WiUces  and  wife  v.  Sogers  and  cth" 
ersj  in  error.    6  Johns.  Bep.  666. 

51  The  court  of  chancery  eannot  set 
aside  the  report  of  a  master,  upon 
exceptions  not  taken  by  the  party. 
Ibid. 

62  Not  even  in  the  case  where  in- 
fants are  concerned,  when  they  have 
a  gaardian.    lb. 

5B  After  the  court  of  chancery  has  ap- 
pointed a  guardian  to  infants,  it 
must  proceed  in  the  same  manner 
as  if  they  were  adults.  It  caunot 
act  as  guardian  and  judge  at  the 
same  time.    lb, 

04  Where  a  father  died  intestate, 
leaving  a  large  real  and  personal 
estate,  it  was  held,  that  the  mother 
was  entitled  to  be  allowed  out  of  the 
fortane  of  the  children,  for  their 
maintenance  and  education  during 
infancy  $  and  that  for  time  past  as 
well  as  for  time  to  come.    Jb.       ^ 

6S  The  mother,  in  such  ease,  is 
chareeable  with  interest  on  two 
thircis  of  the  estate  received  by  her, 
before  distribution,  and  to  be  allow- 
interest  on  all  sums  expended  by 
her:    lb. 

06  Where  a  bill  in  chancery  was  filed 
for  on  account,  and  the  defendant 
in  his  bill  set  up  an  agreement,  un- 
der seal,  between  the  parties,  in  de- 
fence ;  it  was  held,  that  the  com- 
plainant could  not  prove  the  agree« 
ment  to  be  fraudulent,  as  there  was 
no  allegation  of  fraud  in  his  bill. 
James  v.  M^Kemon.    6  Johns.  Bep. 

543. 

57  No  interrogatories  can  be  filed  in 
a  cause,  which  do  not  arise  from, 
or  relate  to,  some  fact  charged 
in  the  complainant's  bill.    lb. 

58  Nor  can  any  depositions  be  read 
which  do  not  relate  to  some  fact 
put  in  issue  between  the  parties,  by* 
the  bill  and  answer.    lb. 

59  Where  such  depositions  are  read 
at  the  hearing,  and  the  court  of 
chancery  decioe  upon  the  evidence, 
though  no  objection  be  made  at  the 
time,  the  d^ree  will  be  revei'sed, 
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on  appeal.    James  \.J^P£jernon.  6 
Johns.  Ilep,  543. 

eo  Where  2*.  in  feme  sole^  residing  in 
St,  Croix,  in  OcL  1800,  gave  a  pow* 
er  of  attorney  to  •A.  and  Co.  to  act 
for  her,  in  regard  to  her  share  of 
the  estate  of  C.  oiJVeioyork,  deeeas- 
ed,  of  whom  she  was  one  of  t|ie 
heirs,  and  afterwards,  in  j^priZ,  180 1, 
the  answer  of  T.  to  a  bill  in  ehan-* 
^ry,  filed  relatiire  to  the  6state  of 
C.  was  signed  by  ti.y  with  the  name 
of  A,  and  Co.  as  attorneys  of  T. 
hat  without  any  knowledge  of  the 
marriage  and  subsequent  death  of 
T.  or  revocation  of  the  power  j  it 
was  held,  that  the  answer  was  not 
properly  signed,  or  put  in,  and  that 
the  subsequent  proceedings  were, 
therefore,  irregular.  Rogers  and 
wife  V.  Cruger  and  athersy  in  error. 
7  Johns.  Rep.  5S7. 

Ci  It  seeiMy  that  a  general  power  to 
act,  relative  to  the  notanagement  of 
an  estate,  does  not  authorise  an 
attorney  to  put  in  an  answer 
for  the  principal  to  a  bill  in 
ehaneery,  relative  to  it;  and  that 
answers  to  bills  in  chancery  nHist 
he  signed  by  the  party,  and  put  in 
BftdeF  oath.  '  lb. 

•2  An  infant  cannot  bind  himself,  by 
his  own  assent,  nor  even  by  the  con- 
tent of  a  guardian,  unless  his  acts 
are  deemed  by  a  court  of  chanceir 
beneficial  to  him.  Rogers  and  wife 
T*  Cn^er  and  other s^  in  error.  7 
Johns.  Rep.  5S7. 

83  Where  tl.  by  his  last  will  and  tes- 
tament  devised  one  third  of  all  his 
estate  to  his  wife,  to  be  taken  out  of 
such  parts  of  the  estate,  real  or  per- 
sonal, as  she  might  elect,  so  that  on 
a  fair  and  equitable^  valuation  and 
appraisement  of  the  same,  the  parts 
«he  should  choose  should  not  exceed 
the  value  of  one  third  of  his  estate, 
&e.  Under  an  order  of  the  court 
«f  chancery,  the  whole  of  the  estate 
of  C.  real  and  personal,  was  valued 
and  appraised  by  three  persons,  ap- 
pointed by  the  coiirt,  and  sworn  as 
appraisers,  and  tlic  widow  made 
her  election  of  parts  of  the  real  and 
personal  estate,  amounting  to  one 


third  of  tka  luppraisel  vilnai  at 
the  instance  of  the  heirs,  the  Wf* 
praisement  was  afterwards  set  a- 
side,  on  the  ground  of  a  gross  mis- 
take of  the  appraiaera  in  ealcalat- 
ing  the  value  of  a  certain  part  of 
the  estate,  connected  with  other 
circumstances  in  the  case,  thoi^ 
no  actual  misconduct  or  fraud  wai 
to  be  imputed  to  the  appraisers. 
Ibid. 

61  What  may  be  a  proper  fonndatiou 
besides  the^  compJainant's  affidavit 
in  support  of  hi*  bill,  for  issuing  as 
injunction.    2  DoUms^  360. 

6d  Under  what  cireumslancea  of  de- 
lay, the  court  will  refuse  to  dissolve 
an  injunction.    2  Dallas  360. 

66  A  bill  in  equity  amended  after 
plea  of  the  statute  of  limitations,  ss 
as  to  state  that  the  frauds  chained, 
came  to  the  complaiuant's  kaowK 
edge  within  six  years.  2lklksy 
364,6. 

07  Injunctiou  issued  by  the  svpreme 
court  at  the  instance  of  Geoigia  t» 
stay  money  in  the  hands  of  the  mar- 
shal, levied  or  to  be  levied  on  a 
judgment  obtained  by  a  British  ere- 

.   ditor,  for  a  debt  which  the  slate  had 

.  sequestered  during  the  war.  2l}aU 
lasj4^2. 

68  The  same  injunction  continued.  2 

HflE^^OS,  410. 

60  Equity  cannot  decree  aj^inst  the 
legal  and  express  stipulation  of  tbe 

Sarties*  themselves;     nor  ean  the 
oor  of  equity  be  allowed  to  remaia 
open  forever.    4  Dallas^  347. 

70  How  far  equity  is  administered  ia 
the  common  law  courts  of  FennM/l' 
vania.    4  Dallasj  239^  347,  8. 

71  SubpeETUt  in  equity  oiiist  be  served 
69  days  before  the  return  day. 

72  If  the  defendant  upon  soeh  service, 
shall  not  appear,  the  complainaBt 
may  proceed  exparte.  Rides  cf 
Court.    1  Cranchf  xviu 

73  (tjnere,  whether  a  person  who  has 
neglected  at  law  to  plead  his  ^' 
charge  under  an  insolvent  act,  eiA 
availhimself ot  it  in  equity.  Mn- 
ly  V.  Lamar  et  al.    2  Cranch^  S4I. 

74  In  a  bill  in  equity  it  is  not  ncces- 
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sary  for  execnton  to  %ei  forth  their 
letters  te^taraeBtary.  Tdfair  t. 
8UatL    2  Cranchy  408. 

75  That  property  of  the  debtor  has 
come  to  the  hands  of  the  defendant, 
is  a  erotind  of  equity.  Ih. 

76  It  IS  not  a  good  plea  in  bar  to  a 
bill  in  eqoity^  for  a  discovery  of  as- 
sets, tbat  a  jadgment  at  law  has 
been  recovered  against  the  executor 
of  tiie  debtor.     lb. 

Tf  It  is  no  cause  of  demurrer  t$»  a  bill 
in  equity  against  an  executor  seek- 
ing a  discovery  of  assets,  tbat  the 
complainant  has  a  risht  of  action 
at  law.  Telfair  V.  Stead.  2  0ranchy 
40S. 

78  A  creditor  may  in  equity  follow 
the  assets  of  his  debtor  into  the 
hands  of  his  devisees,  legatees  and 
distributees.  Telfair  v.  Stead,  2 
Vranch,  410. 

79  The  evidence  of  the  knowledge  of 
the  underwriters  of  the  intention  of 
the  insured,  at  the  time  of  making 
the  policy,  ought  to  be  very  clear  to 
justify  a  court  of  equity,  in  confor- 
ming the  poUey  to  that  intention. 
Graves  etaLr.  Bosten  Marine  In- 
mranee  Company .    2  Cranchj  419. 

80  A  decree  for  the  sale  of  mortgag- 
ed property,  on  a  bill  to  foreclose^ 
is  a  final  decree,  and  may  be  ap- 
pealedfrom.  Say  y.  Law.  zCranchy 
179. 

81  A  plea  in  bar  to  a  bill  in  chancery, 
denying  onl^  part  of  the  material 
facts  stated  in  the  bill,  is  not  good. 
A  mere  denial  of  facts  is  proper  for 
an  answer^  but  not  for  a  plea.  Mil' 
li^n  V.  MiUedge.    8  Cranchj  220. 

S2  The  want  of  proper  parties  is  not 
a  good  plea,  if  the^bill  suggests  that 
such  parties  arc  out  of  the  jurisdic- 
tion of  the  court.    lb. 

83  The  want  of  proper  parties  is  not 
a  sufficient  cause  for  dismissing  the 
bill,     Ih. 

84  If  the  executor  has  no  assets,  yon 
may  prpceed  in  equity  against  the 
devisees  or  legatees.  MUligan  v. 
MiUedee.    8  Cranckj  228. 

%3,  The  holder  of  a  promissory  note 
in  Yirgiaia^  payable  to  order  may, 


in  equity,  sue  a  remote  indorser,  but 
not  at  law.  Harris  v.  Johnston.  9 
Cranch,  311. 

86  An  assignee  of  an  assignee  of  a 
copartner  in  a  joint  purchase 
and  sale  of  lands  may  sustain  a  bill 
in  equity  against  the  other  copart* 
ners  and  the  agent  of  the  conceruy 
to  compel  a  discovery  of  the  quanti* 
ty  purchased  and  sold,  and  for  aft 
account  and  distribution  of  the  pnH 
ceeds.  Pendleton  v.  fVambursie.  4 
Cranch,  73. 

87  If  the  obligee  of  a  bond  obtain  ti« 
tics  in  his  own  name  for  part  of  the 
lands,  the  assignment  of  which  to 
the  obligor  was  the  consideration  of 
the  boncl,  and  suffer  the  titles  to  the 
residue  of  the  lands  to  be  lost  by  the 
non-p'ayment  of  taxes,  a  court  of  e- 
quity  will  not  lend  its  aid  to  carry 
into  eft'ect  a  judgment  at  law  upon 
the  bond.  Skillem  v.  May.  4 
Cranch,  137. 

88  A  court  of  equity  will  not  inter<* 
fere  between  a  donee  of  land  by 
deed  and  a  devisee  under  the  will  of 
the  donor,  in  a  case  where  there  i» 
no  fraud.  Viers  v.  Montgomery*  4i 
Crar^chy  177. 

80  A  court  of  the  United  States  cau* 
not  enjoin  proceedings  in  a  statu 
court.  Di^s  Y.  WolcSt  4  Cranchj 
179. 

90  A  court  of  equity  will  annul  a  con- 
tract which  the  defendant  has  foil" 
ed  to  perform,  and  which  he  cannot 
perform  on  his  part  Skillem  r. 
May.    4  Crancky  137. 

91  It  is  equity  alone  which  can  re- 
strain a  joint  creditor  from  receiving 
his  full  dividend  out  of  the  sepa- 
rate effects  of  one  of  the  partners^ 
until  the  joint  effects  are  exhausted. 
Tucker  v.  Oxley.    5  Cranehj  34. 

92  The  first  survey,  under  a  military 
land  warrant  in  Virginia,  gives  the 
prior  equity.  Tayhr  v.  Broum.  S 
Cranchy  2S^. 

03  A  subsequent  locator  of  land  in 
Virginia,  without  notice  of  the  pri- 
or location,  cannot  protect  himself 
by  obtaining  the  elder  patent.    lb. 

91*  In  Virginia,  the  patent  relates  to 
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the  inceptioii  of  tiile^  and  therefore 
in  a  coart  of  equity,  the  person  who 
has  first  appropriated  the  land,  has 
the  hest  title.  Taylor  v.  Brown.  5 
Crancli,  234. 

95  The  equity  of  the  prior  locator  ex- 
tends to  the  surplus  land  surveyed, 
as  as  well  as  to  the  quantity  men- 
tioned in  the  warrant    lb, 

96  In  equity,  time  may  he  dispensed 
with  if  it  be  not  of  the  essence  of 
the  contract.  Hqahurn  y.  dtdd.  5 
Cranchy  262, 

97  A  vendor  of  land  may  compel  a 
specific  performance,  if  he  can 
make  a  good  title  at  the  time  of 
decree,  although  he  had  not  a  good 
title  at  the  time,  when,  by  the  terms 
of  the  contract  the  land  ought  to 
have  been  conveyed.    Jb, 

98  A  court  of  equity  will  not  compel 
a  specific  performance  unless  the 
vendor  can  make  a  good  title  to  all 
the  land  contracted  )br.    lb, 

99  £quity  will  make  that  party  im" 
medudely  liable  who  is  uUinuUe- 
ly  liable  at  law.  BOdle  v.  Man- 
dtvUle,    5  Cvanehj  322. 

Ido  The  report  of  auditors  appointed 
hy  consent  of  parties^  in  a  suit  in  e- 
guity,  is  not  in  the  nature  of  an  a- 
ward  by  arbitrators,  but  may  be  set 
aside  by  the  court,  although  neither 
fraud,  corruption,  or  gross  miscon- 
duct on  the  part  of  the  auditors,  be 
proved.  Fidi  v.  IloUand,  6 
(jranchy  8. 

101  Without  expressly  revoking  an 
order  of  reference  to  auditors,  the 
court  may  direct  an  issue  to  be  tri- 
ed.   Fidd  V.  Holland.    6  Cranchj  9. 

102  The  practice  in  Kentucky,  of 
calling  a  jury  to  ascertain  the  facts 
in  chancery  causes  is  not  correct. 
Missie  V,  iVaUs,    6  Cranch,  14*8. 

103  A  court  of  equity  may  itself  as- 
certain the  facts,  if  the  evidence  en- 
ables it  to  do  so,  or  may  refer  the 

SuesUoQ  to  a  jury,  or  to  auditors. 
^eld  V.  Holland,    6  Cranch^  9. 

104  After  an  issue  ordered,  a  court 
of  equity  may  proceed  to  a  final  de- 
cree without  trying  the  issue,  or  set- 
ting aside  the  order.     Ibid, 


±05  If  neither  the  debtor  nor  creditof 
has  nuide  the  application  of  the 
payments,  the  court  will  spflj 
them  to  the  debts  for  which  tfce  «- 
curity  is  most  precarious.  Field  y. 
Holland.    6  Cranchy  9. 

106  No  writ  of  error  or  appeal  lies  ts 
an  interlocutory  decree  dissoivipg 
an  injunction.  Foung  v.  Onmdfi, 
6  Cranchy  51. 

107  A  bond  executed  in  porsnanee  of 
articles  of  agreement,  may  in  equi^ 
ty  be  restrained  by  those  articles; 
Finley  v.  Lmn.    6  Cranch^  288. 

108  A  comptainant  in  equity  may 
have  relief,  even  against  the  admis- 
sions of  his  bill.    Ibid, 

109  Upon  a  question  of  dissolntioD  of 
an  injunction,  the  allegatioei  of 
the  bill  are  to  be  taken  as  true,  db- 
less  denied  by  the  answer.  Ywm^ 
V.  Grundy,    6  Cranch^  51. 

110  The  answer  of  a  defendant  in 
chancery  is  evidence  against  the 
plaintifli,  although  it  be  doabtfal 
whether  a  decree  can  be  made  a- 
gainst  such  defendant  Field  v. 
Holland. .  6  Cranchy  9. 

111  The  answer  of  one  defendant,  is 
evidence  against  other  defendants, 
claiming  through  him.    Ibid. 

112  The  answer  of  a  defendant,  who 
is  substantially  a  plaintiff,  is  not 
evidence  against  the  other  defend* 
ants.    IbuL 

113  If  an  account  stated  be  pleaded  in 
bar  to  a  bill  in  equity,  soeh  plea 
will  be  sustained,  except  so  fl^r  a9 
the  complainant  shall  shew  it  to  be 
erroneous.  ChappedeUine  v.  JDr- 
chenaux,    4  Cranchy  306. 

114  The  court  will  notice  only  those 
errors  in  the  report  of  auditors, 
which  appear  upon  the  face  of  the 
report,  on  those  expressly  set  down 
in  the  exceptions ;  and  then  the  ev- 
idence on  which  the  items  were  al- 
lowed must  appear  on  the  reeonL 
Ibid. 

115  Whether  a  plea,  that  a  contract 
relative  to  land  to  be  patented  is 
illegal,  beci^nse  it  contravened  the 
royal  instructions,  (prior  to  the  4- 
merican  revolution)  is  a  valid  pica. 
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^.  Le  Ttay  r.  fkier  etaL  t  John- 
son^s  CaseSf  ^IT". 
116  An  aetioa  for  mesne  profits  ig  an 
eqnitable  salt,  in  which  every  edui- 
table  defence  maj  be  set  up.  Jsur- 
ray  r.  Qoveimewr  et  al,  2  Johns, 
Cos.  438. 


CHARTER-PARTY. 

i     The  clauses  in  the  East  India 
Company's  charter-parties,  wliere- 
by  the  company  agree  to  allow  200^. 
per  month  for  provisions  while  the 
«hip  remains  in  India  or  China  to 
be  computed  from  her  delivery  of 
the  Company's  dispatches  (if  any) 
at  the  8hiD's^r5^  consigned  port^  un- 
til she  should  be  dispatched  from 
her  last  port,  in  India  or   China  to 
return  to  Europe^  is  to  be  understood 
of  her  last  consigned  port;    and 
will  not  include  the  time  which  e- 
lapsed   after  her  departure  fVom 
Canton  (which  was  her  last  consign- 
ed port  according  to  her  sailing  in- 
structions) on  her  return  to  Europe 
tram  which  course  she  was  driven 
hy  stress  of  weather,  and  forced  to 
pnt  into  Boinbay  for  repairs,  before 
she  was  again  dispatched  for  Eu- 
rope*    But  after  the  ship  was  ready 
to  sail    aeain  from  Bamhayy   the 
Company  having  detained  her  two 
months  longer  for  convoy  before 
they  again  dispatched  her  for  Bhi- 
rope^  they  paid  the  200{.  a  month  for 
thAt  period.      And  the  142.  cove- 
nanted to  be  paid  by  the  Company 
to  the  ship  owner  in  Englam  for 
each  passenger  ordered  on  board 
(he  ship  in  India  by  the  Company's 
agents,  is  payable,  notwithstanding 
the  loss  of  the  ship  before  her  arri- 
val in  the  Thames.    M(ffia  v.  The 

■    East  India  Company.  10  £asf,  468. 

2  A  covenant  in  a  charter-party  of 
the  affreightment,  that  the  owner 
shall  at  his  expenee  forthwith  make 
the  ship  tight  and  strong,  &c.  for  a 
voyage  for  twelve  months,  &c.  and 
keep  her  so,  is  not  a  condition  pre- 
cedent to  the  recoverv  of  freight  af- 
42 


ter  the    freighter  had  taken    the 
ship   into    his  service,  and    used 
her  for  a  certain  period,  but  if  the 
freighter  be  afterwards  delayed  or 
injured,  by  the  necessity  of  repair- 
ing her,  he  has  his  remedy  in  dam- 
ages.   But  if  the  owner's  neglect  to 
repair  in  the  first  instance  had  pre- 
cluded the  freighter  from  mid^ing  a-» 
ny  use  of  the  vessel,  that  would 
have  gone  to  the  whole  considera- 
tion, and  might  have  been  insisted 
on  as  a  bar  to  the  action.      Have^ 
lock  V.  Oeddes.    10  Easty  553. 
8  A  ship  having  been  let  to  freight  for 
12  months,  and  for  such  longer  pe- 
riod as  the  freighter  should  detain 
her,  for  which  certain  proportions 
of  the  flight  were  to  be  paid  at  tho 
end  of  2,  6, 10  and  14  months,  &c. 
it  is  no  answer  to  a  breach  for  non- 
payment of  six  months'  freight  due 
at  the  end  of  10  months,  that  the 
owner  had  covenanted  to  keep  the 
vessel  in  repair  during  the  time  she 
was  freighted,  and  that  she  was  not 
in  repair  when  the  freighter  ship- 
ped goods  on  board  her  during  the 
12  months,  which  made  it  necessa- 
ry for  him  to  unload  and  repair  her 
whereby  she  was  unserviceable  for 
nart  of  the  six  months,  and  that  he 
had  paid  the  freight  for  all  the 
time  she  was  serviceable,  and  that 
she  was  not  in  his  service  for  lo 
months  in  the  whole :   for  non  con- 
stat but  that,  after  she  had  been  u- 
sed  by  the  freighter,  she  wanted  re- 
pair, without  any  default  of  the 
owner,  or  that  he  was  gailty  of  any 
delav  in  makine  the  repairs  ;    and 
the  frei^t  would  still  run  on  durinf; 
the  time  of  repair.     Havdock  v. 
Geddes.    10  East^  555. 
4i    The  freight  being  reserved  at  se 
much  per  month,  was  earned  at  the 
end  or  each  month,  although  the 
stipulated  tiroes  of  payment  were 
from  4  months  to  4  months  (after 
the  first  two  months)  and  the  ship 
were  lost    before    the  end    of  14 
months.    Ih. 
5    An  allowance  for  extra  men  being 
covenanted  to  be  paid  by  the  freight- 


530 


CHARTER-PARTY. 


er,  tht  residue  of  which  (after  part 
payment)  was  not  to  paid  till  the 
ship's  discharge^  or  return  Jrom  her 
voyage;  and  the  ship  having  sailed 
on  tt  voyage  to  St.  Domingo^  where 
she  arrived,  bat  was  burnt  before 
her  refum;  held  that  such  loss  was 
a  discharge  of  her  from  the  freight- 
er's employment,  as  if  by  the  act  of 
the  fi^ighter  on  which  such  extra 
allowance  became  payable.    Have" 
lock  V.  Gaddea,    10  East^  555. 
§    Where  one  hires  a  vessel  for  a 
voyage  at  an  agreed  rate  per  month, 
and  before  the  voyage  is  completed 
she  is  wrecked,  and  the  cai^  after- 
wards is  transported:  to  the  agreed 
p^rt  of  delivery,  the  hirer  shall  pay 
the  hire',  as  if  the  voyage  had  been 
performed ;     deducting    therefrom 
the  expence  of  the  freight  or  trans- 
portation of  the   goods  from    the 
wreck  to  the  port  q£  delivery.    Cof- 
fin etaL  r.  Storer.    5  Mass.  252. 
^      A    ship    was    let     to    freight 
for  a  voyage    from  ^ewijork    tv 
Gibralary   Vadix  and  Maiaga^  all 
or  either  of  .the  said  ports,  at  the 
option  of  the  afire ighters,  and  as 
they  or  their  assigns  might  direct ; 
and  they  were  allowed  40  working 
days  for  unloading  and  loading  in 
Eiwrape^  and  they  covenanted,  that 
in  ease  the  ship  shonld,  by  the  or^^ 
der,  or  through  any  default,  ne^^leet 
dr  delay  of  them,  their  factors  or 
assigns,  be  detained  longer  than:  40 
working  days,  for  unloiiding  and 
loading  in   Europe,  to    commence 
whenever  she  was  ready  to  delrver 
her  cargo  at  any  of  the  said  ports, 
and^  continue  until  she  should  de- 
part uvm  thence,  they  would  pay  the 
ship<^wner  5l.  109«  sterling  per  day, 
for  demurrage.      The  ship  on  her 
^    Toyage  was   taken   by  a    British 
cruizer,  and  carried  into  Oibraltar 
the  16th  tMay,  was  released,  and  on 
the  5th  June,  sailed  for  Cadiz,  where 
she  arrived  on  the  10th  June,  and 
performed   a  quarantine  of  7  days. 
On  the  2ist  Jane,  the  captain  appli- 
ed at  the  custom  house,  and  was  re^ 
fused  an  entry,  on  the  ground  that 


the  ship  had  previously  been   at  n^ 
British  port;  but  she  was  underno  re- 
straint of  the  government,  and  night 
have  left  Ca£x  at  any  time.     Af^ 
ter  repeated  applications  by  the  nh 
percargo,  permission  was  given  ths 
ship  to  enter  on  the  26th  Jfttgwst, 
and  she  then  landed  her  cargo  and 
took  in  another,  with  which  sJie  ar^ 
rived  at  J\rewyork,  on  the  S9ih  tSkp- 
tember.     In  an  action  broosht  by 
the  ship-owner  against  theaOTeight- 
ers,  for  demurrage^  it  was  held,  that 
the  prohibition  to  enter  at  Cadi^  be- 
ing permanent  in  its  nature,  and  the 
defcudants  having  an  option  to  go 
to  another  port,  and  the  ship  at  1^ 
erty  to  sari  wheu  she  pleased,  the 
detention  afterwards,  was  at  the  in- 
stance and  for  the  benefit  of  the  de- 
fendants, who  were  therefore  liable 
for  the  demurrage,  after  the  expira- 
tion of  40  working  days,  to  eom- 
mence  from  the  2tst  June,  when  the 
captain  was  refused  permission  ts 
enter.     Duff  v.  Lawrence  iS^  Van 
ZkindL    3  Johns^  Cos.  162. 
8     A  vessel  was  chartered  on  a  voy- 
age from  J^Tairyork  to  SL  JLucia,  and 
back  again,  for  the  entire  snin  of 
2,750  dollars,  1800  dollars  of  whieh 
snm  was  to  be  paid  on  the  delivery 
of  the  outward  cargo,  and  the  resi- 
due on  the  delivery  of  the  home- 
ward cargo.     The  vessel,  on  her 
return  homewards  having  perform- 
ed about  three  fouKhs  of  her  voy- 
age, met  with  an  accident,  which 
induced  the  master  and  crew  to  a- 
handon  her.      She  was  afterwards 
taken  possession  of  by  the  crew  of 
another  vessel,  and  brought  into 
Mwifork,  M'here    the    vessel  and 
cargo  were  libelled  in  the  admiraliy 
court  for  salvage,  and  were  sold, 
and  one  half  of  the  proceeds  paid 
to  the  libeilants  forsa/ragpe,  and  the 
other  half  to  the  owners  of  the 
goods.     In  an  action  of  cor^noi^ 
brought  on  the  charter-party,  for  the 
resimie  of  theyreig^  nionev,  itwM 
held,  that  this  i\as  not  such  a  deliv- 
ery of  the  cargo,  as  would  cntitlo 
the  plaintiff  to  maintain  an  aetion 
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«iithe  eharter-forty.     Wbethera- 

By  thing  woold  be  reeovered  in  an 

action  of  assiunpsit  ?  ^uere.     Post 

iOnd  Bu&ell  v.  Robertson,     l  Jofms. 


CHARITABLE  USES. 

'Wkere  the  founder  of  a  hospital  di- 
rected) that  if,  in  making  np  the 
accounts  of  the  wardens  biennially 
going  out  of  office,  any  doubt  should 
arise,  which  could  not  be  decided 
hy  the  new  wardens,  &e.  the  ordin- 
ary should  decide  it :  and  also  gave 
to  him  the  appointment  of  a  mas- 
ter, upon  the  default  of  other  per- 
sons to  appoint,  within  certain 
times ;  and  power  to  correct  or  re- 
inove  the  master  for  certain  causes, 
and  ako  power  to  sequester  the 
profits  of  the  wardens,  &c.  in  case 
of  the  improper  subtraction  of  a 
certain  sum  directed  to  be  kept  in  a 
eliest  for  special  purposes,  until  the 
money  was  replaced;  and  also 
gave  to  the  ordinary  the  power  of  in- 
terpreting  the  statutes  in  ease  of  any 
doubt ;    and  the  founder  also  dele- 

fited  to  the  dean  and  chapter  of 
ork  power  to  remove  the  wardensi, 

'&e.  consenting  to  mortgage  or  aliens- 
ate  the  lands  of  the  charity :  held 
that  none  of  the  powers  so  delegat- 
ed constitute  a  visiJtoT^  so  as  to  ex- 
clude the  application  of  the  powers 
granted  by  the  stat.  43  Elix.  c.  4 ; 
and  consequently  that  the  commis- 
sion of  charitable  uses  issued  out  of 
the  court  of  chancery  under  the  act 
was  valid.       Kirkhy  Ravensworth 

.Hospital  ease.    8  Easty  22U 


CHATTELS. 

The  possession  of  chattels  is  strong 
evidence  of  owi^rship,  and  on  the 
act  of  selling  them  alone,  if  it  turns 
6ut  otherwise,  the  value  may  be  re- 
^vered  fron  the  seller.  ^  Dattasj 
'51. 


CHEAT. 

To  constitute  a  cheat  or  fraud,  an 
indictable  offence,  at  common  law, 
it  must  be  snch  a  fraud  as  would  af- 
fect the  public  $  such  a  deception 
as  common  prudence  cannot  guard 
.against;  as  by  using  false  weights 
or  measures,  or  fuse  tokens,  or 
where  there  is  a  conmracy^io  cheat. 
Peoples.  Babcpck.  7  Johns.  Rep. 201. 

Wnere  A.  had  a  judgment  against 
B.  and  B.  came  to  ^.  and  said  he 
would  settle  by  paying  money  in 

5 art,  and  giving  a  note  lor  the  resi- 
ue,  and  Ji.  drew  a  receipt  in  full, 
in  diseharge  of  the  judgment,  and 
B.  got  possession  of  the  receipt 
wit^ut  paying  the  money,  or  giving 
an^ifte;  and  the  indictment  charged 
him  with  having  obtained  the  re- 
ceipt falsely,  fraudulently,  and  de» 
{Ceitfully,  and  under  Mse  acts  and 
colours,  and  under  pretence  that  he 
had  the  money  in  his  pocket,  and 
woold  pinr  it  immediately,  aifd  sivc 
his  note  for  the  residue,  it  was  held 
that  there  was  no  false  token,  but  on- 
ly a  false  assertion,  and  that  an  in- 
dictment  would  not  lie.    lb. 


CHERRY-VALLEY  TURNPIKE. 

The  act  far  establishing  a  turnpike 
road  from  Cherry-^Talley  to  the 
Chenango  river,  gives  no  penalties 
aeainst  the  toll-gatherer,  for  taking 
toll  from  persons  exempted  by  the 
act,  from  the  payment  of  toll. 
Jones  f.  Estis.    2  Jwins  Bep.  879. 


CHURCH  AND  CHURCHWAR. 

DENS. 

L  King's  chaplain  extraordinary  is 
not  capable  of  a  plurality  within 
2i  H.  8,  e.  18  and  14.    Dispensa- 

'  tion  is  not  necessair  where  the  king 
presents  his  chaplain  to  a  second 
benefice.  Brown  v.  Migg.  1  l^dk. 
lei.    2  L.  Biym.  79i. 


SS2 


CHURCH. 


2  No  role  to  defend  quoad  a  right  to 
perform  divine  §erviee.  Martin  t. 
JJavis.     2  StT.  914. 

3  Viear  is  endowed  out  of  the  recto- 
ry.   Smith  V.  WaUer.    3  SaUc.  378. 

4  A  parishioner  is  not  bound  to  eome 
to  his  own  parish  chureh  if  he  goes 
to  any  other*  Britton  v.  Standish. 
3  Salic.  88.     1  SaUc.  166. 

9  Inhabitants  of  a  chapelry  are  lia- 
ble to  the  repairs  of  a  mother  churchy 
unless  exempt  by  custom  ;  not  where 
there  is  only  a  late  erection.  Bail 
T.  Cross.     1  Saik.  164. 

i  ]So  ornaments  can  be  set  up  in  the 
chureh  without  consent  of  the  ordi- 
nary. Falnier  v.  Episcopwiu  1  <S^. 
570. 

7  Union  of  Churches  was  at  com- 
mon law,  not  of  parishes.  Harmon 
V.  Renew,    i  8aUc.  165. 

8  The  archbishop  or  bishop  mnst  li- 
cence a  lecturer ;  but  they  cannot 
determine  his  right  to  the  place. 
The  Church  Wardens  of  8L  Bar- 
tbdomew^s  Case.    3  SaDc,  87. 

9  On  a  dispensation  to  hold  two  liv- 
ings the  distance  between  each  is 
by  the  temporal  law  immaterial. 
King  y.  Bishop  of  Litchfdd.  2 
Blade.  968. 

10  Parishioners  cannot  prescribe  to 
dispose  of  pews  exclusive  of  the  or- 
dinarr.  rre^atse  v.  The  Church 
Wardens  of  Shrewsbury.  1  Salk. 
167. 

il  The  right  of  adjourning  a  vestry 
is  in  the  parish  at  large.  Slough" 
tern  V.  Reynolds,    2  Str.  1040. 

i2  Church  rate  to  be  assessed  by  the 
parishioners,  not  the  church  war- 
dens. Pierce  v.  Trome*  1  Sdk.  160. 

13  K  a  rector  give  j9.  B.  a  title  to 
the  bishop,  and  thereby  appoint  him 
curate  of  his  church,  promising  to 
allow  him  a  salary,  and  continue 
him  in  the  office  of  curate  till  other- 
wise provided  of  some  ecclesiastical 
preferment^  unless  lawfully  remov- 
ed for  any  fault  he  cannot  after- 
wards remove  him  without  cause ; 
and  if  the  salary  be  in  arrear  ^,  B. 
may  maintain  assumpsit  upon  the 
title.    A  reader  ship  is  not  an  eccle- 


siadicalprefermeiit  within  the  mean- 
ing of  such  title.  JUartyn  v.  Uwd, 
Cowperj^7. 

14  A  curate  is  removahle  at  the  will 
of  the  parson.    2  Saik.  ao6. 

(See  also  tit.  Mandamus  ;  Visitor.) 

15  The  election  of  a  canon  residentia- 
ry is  in  the  dean  and  canons.  CM- 
chester  Bishop  v.  Harwood.  1  Term 
Bep.  61^0. 

16  Ihe  dean  has  no  castii^  voice.  i&. 

17  The  canons  have  a  nghi  to  vote 
by  proxy.    Ibid, 

18  Trustees  of  a^chttreh,4fiia  trustees, 
can  haVe  only  a  construclive  pos- 
session, by  reason  of  having  the 
right  of  possession.  Thepee^  r, 
Runkle,    8  Johns,  Rm.  464. 

19  Where  custom  in  chosing  church- 
wardens cannot  take  place,  they 
must  resort  to  the  canon.  CaHen  v« 
Barwick.    l  Strange^  14fiu 

20  Of  common  ri^t  the  electine 
churchwardens  is  m  the  panoo  ana 
parishioners.  A  curate  may  nom- 
inate a  churchwarden.  IbMasrdr. 
Sir  Henry  Penrice.    2  Sir.  1246. 

21  Churchwardens  are  temporal  ofi- 
eers^  the  officer  of  the  spiritnal 
court  cannot  refuse  to  swear  them 
in  $  but  the  lord,  or  a  steward  of  a 
leet,  or  the  justices,  m^  refuse  to 
swear  in  a  constable.  Six  t.  Bice^ 
1  £.  Raym.  188.    Salk.  166. 

22  Charchwardens  cannot  commence 
a  suit  in  their  own  names  after  ibesr 
year  is  expired  ;  but  if  eommeneed 
within  the  year  they  nay  proeeed 
in  it  after.  JDent  v.  Frwience  4' 
Bond.    2  Str.  S62. 

23  Where  churchwardens  have  ac- 
counted they  cannot  be  cited  again. 
WiUmcright  v.  Bagduac.  2  Str. 
974. 

24s  Churchwardens  ife^cto  may  BiuiH 
tain  an  action  against  a  foroMr 
churchwfuden,  for  money  reeeived 
bv  him  for  the  use  of  the  parish; 
thou^  the  validity  of  the  eleeCion 
of  the  plaintiffs  to  their  office  be 
doubtful,  aud  though  they  be  not 
the  immediate  successors  of  the  de- 
fendant. 2*umer  r.  Baynes.  2  H 
Black.  509. 


CITATION.  CmZEN.                         *25 

afterwards,  in  1^90,  took  an  oath 

CITATION.  of  allegiance  to  the  kiDgofi^in, 

and  was  appointed  a  Consul  for  the 

.  A  citation  miut  accompany  the  l^anish  king,  and  eontinoed  to  re- 
writ  of  error.  side  in  jyewyorky  without  changing 

2    A  writ  of  error  not  accompanied  his  domicil ;  it  was  held^  that  he 

hj  a  citation  must  be  quashed,  un-  was  still  an  American  citizen,  and 

less  the  defendant  in  error  should  not  a  Spanish  subject  or  (UieUy  so  ad 

appear*     Uoyd  t.  Jilexander,     l  to  be  entitled  to  remove  a  suit  a- 

Cranchj  86d.  gainst  him  into  the  circuit  court  of 

I    If  an  appeal  is  prayed  in  the  court .      the  United  States.    Fish  v.  Stfnigh- 

below  at  the  same  term  in  which  tan.    2  Johns.  Cas.  407. 

the  decree  is  rendered^  a  citation  is  4    A  corporation  a^regate  cannot  be 

not  Deeessary.     Eeily  r.  Lainar  et  a  citizen^  and  cannot  Jiligate  in  the 

al.    2  Cranchj  349  courts  of  the   United  States^  unless 

1  A  citation  must  accompany  the  in  consequence  of  the  character  of 
-writ  of  error,  or  it  will  be  dismiss-  .tlie  individuals  who  compose  the 
ed.  BaUiffy.  Tipping.  2  Cranchy  body  politic,  which  character  must 
406.  appear,  by  proper  averments,  upon 

5  If  the  defendant  below  who  was  a  the  record.    The  Hope  Ins.  Co.  v. 
feme  sok^  intermarries,  after   the  Boardmau.    6  Oranch^  S7. 
judgment,  and  before  the  service  of  5    Bank  of  the  United  States  v.  De- 
the  writ  of  error,  the  service  of  the  veatujc.    5  Cranchj  62. 

eitation  upon  the  hnsband  is  suffi-  6    A  corporation  asgregate,  eompos- 

eient.      Fairfax   v.  Fairfax.      5  ed  of  citizens  ofone  state,  may 

Crouch,  19.  sue  a  citizen  of  another  state,  in  the 

6  The  court  will  not  compel  a  canse  circuit  court  of  the  United  States. 
to  be  heard,  unless  the  citation  be  Bank  of  the  United  States  r.  Ik' 
served  30  days  before  the  first  day  veaux^    5  Cranehj  61. 

•f  the  term.    fFdeh  r.  MavdeviUe.  7    What  facts  constitute  citizenship 

H  Crainchy  Z2±.  of  Pemisylvaniay  in  relation  to  a  cit- 
izen of  another  state,  coming  here. 
4  DaUaSy  860. 

cmzEN. 

i     The  administrator  of  a  natnraliz-  CLERK« 
ed  citizen,  who  left  no  heirs  here, 

was  by  virtue  of  a  resolve  of  the  1  The  elerk  of  this  eonrt,  must  re- 
General  Court  ordered  to  pay  the  a-  side  and  keep  his  office  at  the  seat 
Tails  of  the  estate  of  the  deceased  of  government.  He  cannot  practice 
into  the  treasurary  of  the  state.  as  attomev  or  council  in  this  court. 
1  JUass.  298.  Bides  of  Court.    1  Cranch,  xv. 

2  To  give  jurisdiction  to  the  courts  2  How  to  make  return  of  a  writ  of 
of  the  United  States^  the  pleadings  error.     1  Cranch,  xvi. 

must  expressly  state  the  parties  to  3    Not  to  suffer  any  record  to  go  out 

be  citizens  of  different  states,  or  of  his  office.    Imd. 
that  one  of  them  is  an  alien.    It  is 
not  sufficient  to  say  that  they  reside 

in  different  states.    JbercromHe  v.  COEYMAN'S  PATENT. 
Dupms.    1  Cranchy  843. 

8    W  here  ^.  a  British  subject,  be-  The  south  bounds  of  Coeynuars  pa* 

eame  a  naturalized    citizen,  and  ^pfi^are  to  be  taken  according  to 

took  the  oaths  of  abjuration  and  al^  the  survey  made  by  order  of  the 

legiance  to  this  tate  in  1784,  and  proprietors  in  1749.    Jackson  ex. 
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dem.  Salisbury  v.  Huyck.    2  Johns,       (which  would  hare  beenlegdif  is 
Cases  J  64.  fact  it  were  not  exchanged)  audits 

ultimate  destination  was  Gikratarn 
Lubbash  V.  F^fttM.    7  BaO^^M. 
COLLECTOR  OF  TAXES, 


^  A  collector  of  taxes  is  competent 
to  collect  taxes  granted  and  acreed 
on  before  his  appointment  CAbwm 
V.  EUis  etaL    7  Miss.  89. 

S  To  support  a  judgment  on  a  col- 
lector's bond  at  the  return  terro^  it 
must  appear  by  the  record,  that  the 
writ  was  executed  14  days  before 
the  return  day.  Bobtpus  r.  Uniied 
States,    3  Cranch,  341. 

9  A  collector  selling  land  for  taxes, 
must  act  in  conformity  with  the  law 
from  which  his  power  is  denred, 
and  the  purchaser  is  bound  to  en- 
quire whether  he  has  so  acted.  It 
is  incumbent  on  the  vendee  to  prove 
the  authority  to  sell.  Stead  r. 
Course.    4  Grandh  408. 

4  By  the  tax  laws  of  Georgia  fur  the 
years,  1790  and  1791,  the  collector 
vra$  authorized  to  sell  land  only  on 
the  deficiency  of  personal  estate; 
and  then  to  sell  only  so  much  as 
was  necessaiT  to  pay  the  taxes  in 
arrear.  Under  those  laws,  the  sale 
of  a  uMe  tract,  when  a  small  part 
would  have  been  sufficient  to  pay 
the  taxes,  was  void.    Ibid, 

9  A  collector  of  the  revenue  of  the 
Chiferf  SUdeSj  after  his  removal 
from  office,  has  no  authority  to  col- 

'  leet  duties  outstanding  at  the  time 
of  his  removal ;  -but  this  power  and 
duty  devolves  iipon  his  successor. 
SthreMey  v.  United  States.  4 
Cranchj  169. 


COLONLAL  PRODUCE. 

Colonial  produce  cannot  legally  be 
shipped  from  the  British  IVest-In- 
dies  for  QihraUar^  and  therefore  the 
same  cannot  be  insured  on  such  a 
voyage.  And  it  matters  not  that 
part  of  the  cargo  was  shipped  at 
^ne  of  the  West-India  Islanasj  with 
liberty  to  exchauge  it  at  another 
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i  The  right  of  Virgma  to  l^itto 
for  that  part  of  the  distriel  of  Qh 
iumbiay  which  was  ceded  by  her  to 
the  United  States^  continued  until 
the  S7th  of  Februm,  1801.  Famf 
v.  Bank  of  Mexambria.    4  CroiicA, 

S84. 

d  The  separation  of  the  ttistriet  of 
Colundna  ftom  the  original  stales, 
did  not  effect  existing  contracts  be- 
tween individuals,  ibm  v.  JftAi- 
al  Jbs.  Society,    6  Crunch^  192. 

3  No  appeal  or  writ  of  error,  tas 
eriminat  cose,  lies  from  the  jii%- 
ment  of  the  circuit  court  of  the  dS- 
trict  of  Colwmbia,  United  States  t. 
More.    S  Oranc^  109. 

4  ^uere^  Whether  the  act  of  con- 
gress, abolishing  "the  fees  of  jnstiees 
of  the  peace,  in  the  district  of  Co- 
iumbiaf  can  affect  those  Justices 
who  were  in  commission  when  that 
act  was  passed  P    Ibid, 

5  The  plaintiff  in  error  must  file  a 
transcript  of  the  record  with  the 
clerk  of  the  supreme  court  of  the 
United  StcAes^  within  the  first  six 
days  of  the  term.  General  rule,  9 
Crmch,  239. 

6  An  executor  cannot  mdntain  & 
suit  in  the  district  of  CobmtUo,  up- 
on letters  testamentary  granted  in 
a  foreign  country.  Dixon  v.  Ban^ 
say,    8  Cranchj  319. 

7  A  justice  of  the  peace  in  the  dis- 
trict of  Columbia  is  an  officer  of 
the  government  of  the  Umted  States 
and  is  exempt  from  militia  dutj^ 
Wise  V.  mthers.    8  Cranckj  381. 


COIN. 

1  A  mould  is  an  instrument  on  whiek 
is  made  and  impressed  the  sii»> 
ilitude  and  stamp  of  the  corrett 


COLOSYc 

•  iPiQ  wifhin  the  meaniiig  of  the  stat- 
ute 8  and  9  W.  S,  e.  2S.  King  v. 
LemtartL    s  Black.  822. 

2  For^ng  the  impression  of  money 
on  an  irr^ular  pieee  of  metal  with- 
out fiuishing  it  so  as  to  make  it  cur- 
rentyis  as  incomplete  crime,  and 
not  high  treason.  King  r,  Farley, 
a  Bk3c.  %H2. 


COLONY. 

When  an  nninhabited  country  is  found 
out  and  planted  by  English  subjects, 
all  laws  in  force  here  are  immedi- 
ately in  force  tbere  $  but  in  the  case 
of  an  inhabited  country  conquered. 
Hot  till  declared  so  by  the  conquer- 
or. BUenkard  r.  Galdy.  2  8alk. 
4d2. 


COMMENCEMENT  OF  ACTION. 

1  In  the  king's  bench,  if  the  plain- 
tiff proves  a  trespass  or  injury  be- 
fore the  bill  fifed,  though  after  the 
latitat  returned,  it  is  sufficient ;  for 
hy  the  general  rule  and  course  of 
the  couil,  the  bill  is  the  commence- 
ment of  the  suit ;  and  the  kttUat, 
exeept  where  it  is  replied  to  the 
statute  of  limitations,  or  to  avoid  a 
tender,  or  where  it  is  given  in  evi- 
dence to  support  a  penal  action  in 
point  of  tiraej  is  considered  but  as 
process.  Foster  v.  Bonner.  Ckno- 
per^  4fS4f. 

2  The  plaint  not  the  capias  is  the 
eommeocement  of  the  suit  in  the 
Marshalsea  court.  Ward  y.  jffoney- 
voQod.     1  DouglaSj  61. 

Bnt  the  capias  is  now  considered  as 
the  commencement  of  the  suit,  in 
C.  P.  62,  n. 

And  thoueh  the  declaration  states  an 
orig*inal  sued  out,  the  capias  is  suffi- 
cient evidence  thereof.    62,  n. 

Z  The  latitat  is  the  true  commence- 
ment  of  actions  brought  by  bill  of 
Middlesex,  within  the  meaning  of 
the  statute  of  limitations.  John$on 
T,  SmUfu    1  Black.  216. 


COMMISSION. 
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And  the  true  time  of  suing  out  a  lati- 
tat  may  be  averred,  against  the  test^ 
of  the  writ    Ibid,  1  217. 


COMI^ISSION. 

i  A  joint  commission  to  fonr  persona 
to  take  depositions,  cannot  be  exe- 
cuted by  three.    4  JDallas,  410. 

2  The  (Certificate  of  commissionn 
named  in  a  dedinnus^  that  they  took, 
in  due  form  of  law,  the  oath  annex- 
ed  to  the  commission,  is  sufficient 
evidence  of  that  fact.  Grant  t. 
J^Taylor.    4  Cranch^  224. 

8  It  is  not  necessary  to  give  notice 
to  the  opposite  party  of  the  tim» 
and  place,  of  executing  the  commis- 
sion.    Grant  v.  J^hylar. ,  4  Cranchy 

234. 

4  If  the  return  of  the  commission  be 
enclosed  in  an  envelope  which  is 
sealed,  no  other  sealing  by  the  com- 
missioners is  necessary.     Ibid. 

5  If,  after  a  commission  has  issued^ 
tbe  parties  have  leave  to  amend, 
and  a  new  issue  be  made  up,  simi* 
lar  in  substance  to  the  former  issue, 
the  depositions  taken  under  such 
commission  may  be  used  at  the  tri- 
al of  the  new  issue.    Ibid. 

6  A  commission  is  not  necessary  to 
the  appointment  of  an  officer  by  the 
executive.  Ouere.  Marbury  v. 
Madison.    1  Cranch,  iVS. 

7  A  commission  is  only  evidence  of 
an  appointment,    ib. 

8  Delivery  is  not  necessary  to  the 
validity  of  letters  patent,    ib. 

0  When  a  commission,  for  an  offi- 
cer not  holding  his  office  at  the  will 
of  the  president,  is  by  him  signed 
and  transmitted  to  the  secretary  of 
state  to  be  sealed  and  recorded^ 
it  is  irrevocable ;  the  appointment 
is  complete.  Mar  bury  y.  Mtdistm. 
1  Cranchy  160. 

10  A  mandamus  is  the  proper  remedy 
to  compel  a  secretary  of  state  to 
deliver  a  commission  to  which  the 
party  is  entitled,    ib. 

11  When  a  commission  for  an  officer 
is  signed  by  the  president,  the  ap- 
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Commission. 


COMMISSIONER,  &c. 


poiiitineut  is  complete;    Ibid.  ±S7y 
162. 

12  Neither  the  delivery  of  the  com- 
mission, nor  its  transmission  to,  nor 
actuaJ  receit  by  the  officer,  is 
necessary  to  the  appointment  Ih, 
159,  160. 

13  Nor  is  the  acceptance  of  the  offi- 
cer necessary  to  the  validity  of  the 
appointment  MMniry  v.  Madison, 
1  tranchy  161. 

14  The  possession  of  the  commission 
is  not  necessary  to  authorize  the  of- 
ficer to  perform  the  duties  of  the 
office.  •Mdrbury  v.  Madisoru  1 
Cranchj  161. 

15  When  all  the  requisites  have  been 
performed  which  authorize  a  re- 
cording officer  to  record  any  instru- 
ment, and  an  order  for  that  purpose 
has  been  given,  the  instrument  is  in 
law,  considered  as  recorded,  al- 
though the  manual  labour  of  insert- 
ing it  in  a  book  kept  for  that  purpose 
may  not  have  been  performed.  lb. 


COMMISSION  DEL  CREDERE. 

i  Is  an  absolute  eii^as^ement,  to  the 
principal  from  an  insurance  broker, 
and  makes  him  liable  in  the  first  in- 
btance,  atid  at  all  events ;  though 
the  principal  may  resort  to  the  un- 
derwriter as  a  collateral  security. 
Gfrot*  *§•  al.  v.  Dubois,  i  Term 
Rep.  112. 

(See  further  for  the  general  nature  of 
a  commission  del  credere,  Bize  v. 
Dickason,  1  Term  Rep.  285: 
George  v.  CUtgget.  6  Term  Rep. 
;M9 :  and  the  case  of  Mackenzie  et 
at.  V.  ScoUy  in  Bom^  Proc,  19th 
Bee.  1796. 


COMMISSIONERS  TO  EXAM- 
INE  WITNESSES. 


ment  of  the  suit,     ComkUn  v.  Eoft* 

1  Johns.  Cos.  103. 

2  A  return  to  a  commission,  hi 
which  it  was  stated  that  the  witnca 
was  sworn  and  examined  by  virtaeof 
the  commission 'directed  to  eommis- 
siouers  by  name,  on  interrogatones 
to  him  administered  by  virtue  of 
and  under  a  commission  &c.  and  the 
names  of  the  commissioners  were  sub- 
scribed, as  such,  to  the  deposition, 
it  was  held  that  the  commission 
was  executed  in  due  form^  and  that 
the  deposition  might  be  read.  Bolk 
T.  Van  Rooten.     4  Johns.  Rep  130l 

3  An  affidavit  of  council,  that  he  be- 
lieves the  return  to  a  commission  is 
delayed  by  the  acts  of  the  opposite 
party,  is  not  sufficient  to  prevent 
the  cause  from  proceeding  to  trial) 
after  a  commission  has  been  out  a- 
hove  a  year.  Boucliereau  v.  Lr  Qu- 
en.    2  Johns.  Rep,  196. 

4  In  a  return  to  a  commission  issued 
to  examine  witnesses  abroad,  the 
commissioners  ought  to  certify,  that 
t  hey  examined  the  witijesses  on  oath, 
upon  the  interrogatories  annexed, 
and  that  they  caused  such  examina- 
tion to  be  -reduced  to  writing,  other- 
wise the  depositions  will  not  he  al* 
lowed  to  be  read.  BaiUs  v.  Codi* 
ran.    2  Johns.  417. 

^  An  affidavit  on  which  a  motioa 
for  a  commission  is  founded,  most 
state,  that  the  cause  is  at  issue,  or 
special  circumstances,  to  induce  the 
court  to  grant  a  commission  before 
issue  joined.     Hockley  v.  Patrick. 

2  Johns.  Rep.  479. 

6  What  is  a  ^od,  and  what  a  defec- 
tive execution  and  return  of  a 
commission  to  examine  witnesses  a- 
broad.    2  Dallas^  143, 157, 192. 

7  The  suDreme  court  of  the  UDited 
States  will  not  award  a  coRuuissitf 
till  the  commissioners  ai^  named. 
2  BaUjaSy^U 


Commission   may  be  issued  to  ex- 
amine witnesses  who  are  aged  and  COMMISSIONERS   OF  EXCISE 
iafirra.  before  a  commissioner  of  the 

court,  and  the  rule  may  be  granted  1    The  supervisor  of  the  town  msv 

at  any  time  after  the  commence-  associate  more  than  two  justices  with 


Commissioners,  &e.  commitment,  common  i.  ss7 


lum,  as  commiMionera  of  excise,  and 
the  act  of  a  majority  of  then  pres^ 
ent,  will  be  valid.  Orvis  v.  Thomf^ 
souy  ^i  tarn,  i  Johns,  Rep,  500. 
2  If  a  majority  of  the  eommissionera 
present,  sign  a  lieenee  to  keep  a 
taTeni,  it  is  saffieieDt,  though  the 
snpenrisor  refuses  to  sign  it     lb. 


COMMISSIONERS  OP  LAND 
OFFICE. 

The  commissiooers  of  the  land  office 
had  a  right  to  grant  certain  lots  of 
land,  reserved  by  the  act  of  the  Le- 
gislatare  of  the  8th  February^  1789, 
to  make  up  certain  deficiencies 
therein  mentioned,  where  applica- 
tion for  a  compensation  for  such  de- 
ficiency was  not  made  before  the  Ist 
Jantfarjf,  1798,  the  lots  so  reserved 
and  not  applied  for  before  that 
time,  being  unappropriated  lands. 
A  person  in  possesson  of  such  a  lot, 
in  an  action  urought  against  him  by 
the  patentee,  is  not  entitled  to  any 
compensation  for  his  improvements. 
Jackson  er|tfem.  Homheck  v.  8ea'> 
num^    S  Johns,  Sep,  ^5, 


COMMITMENT. 

^  Commitment  for  a  fine  upon  con- 
viction of  forcible  detainer.  The 
^ieen  v.  Layton,    1  8alk,  853. 

2  If  commitment  in  execution  by  court 
of  Oyer  and  Terminer  be  wrong  in 
form  only,  the  defendant  not  dis- 
charged on  habeas  corpus,  but  put  to 
his  writ  of  error.  Commitment 
ought  to  be  to  the  sheriff!  BethdPs 
Case.     1  Salic.  84$.    1  L.  Batpn. 

8.    The  Stat.  13  O.  3,  c.  80,  gives  a 

Senalty  in  case  of  killing  game  on 
undaiff  and  directs  that  it  shall  be 
forthwith  paid  on  conviction,  and 
that  in  case  of  neglect  or  refusal  to 
pay,  or  give  security  for  the  pay- 
ment of  it,  the  justice  shall  by  war- 
rant under  his  hand  and  seal  cause 
the  same  to  be  levied  by  distress, 
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and  sale  of  the  offender's  goods  ;  and 
that  it  shall  be  lawful  for  such  justice 
to  order  such  offender  to  be  detain- 
ed in  custody  until  return  may  con- 
veniently be  made  to  such  warrant 
of  distress,  unless  the  party  convict- 
ed shall  give  security  for  his  ap- 
pearance, Ike.  Held  that  such  or- 
der to  detain  in  custody  until  the  re- 
turn of  the  warrant  of  distress  may 
be  by  parol.  Still  v.  Walle  and  Hdr^ 
ris.  7  Eastj  533. 

4  A  person  may  be  committed  for  a 
crime  by  one  magistrate  upon  an 
affidavit  made  before  another.  Ex- 
parte  Bollman  and  Swartwout.  4 
Cranchj  76. 

5  %terej  whether  upon  a  motiou  to 
commit  a  person  for  treason,  an  affi- 
davit stating  the  substance  of  a  let- 
ter in  possession  of  the  deponent  be 
adqiissible  evidence  ?  lb. 


COMMON. 

I.  Prescription^  Sec.  for. 
U.  Inclosurcy  ana  appropriation^ 

Sfc. 
m.  Surcharging^  or  othenvise  in* 
juring,  and  Remedies  for.^ 

I.  Prescription^  S^cfor, 

1  H.  may  subscribe  for  common  ap- 
pendant to  his  cottage.  EmerUm 
V.  SeUfy.  1  SaUc.  169.  2  L.  Baym. 
1010 

2  None  other  than  copyhold  lands 
can  be  parcels  or  manor }  nor  can 
any  other  person  than  a  copyholder 
have  common  by  custom  on  any 
part  of  the  manor.  After  a  verdict, 
all  facts  shall  be  presumed  to  have 
existed,  without  the  existence  of 
which  the  verdict  could  not  have 
been  found.  Chroivther  v.  Oldfield. 
2  L.  Raynu  ±225.      1  Salkeldy  170, 

864. 

3  Farmer  ought  to  be  taxed  for  com- 
mon appendant  in  the  parish  where 
the  farm  lies.  Rex  v.  Fox.  1  Salk. 
169. 

4  Occupier  of  a  messuage  and  lands, 


338 


COMMON  I.  IL 


ivho  bas  a  eommon  thereby  on  the 
Lord^s  Waste,  may  sat  up  a  cnstom 
to  cut  rushes,  as  anuexed  to  his 
right  of  eommoB.  Bean  v.  Bloom. 
2  Blaekstonej  92«;»  ^  3  fftb.  4  6. 

B  The  party  claiming  a  eommon  of 
pasture,  in  pleading*  need  not  say 
m  express  terms,  whether  it  be  com- 
mon appendant,  appurtenant,  or  in 
gross ;  but  the  court  will  judee  of  it, 
from  the  nature  of  the  right  claimed. 
Musffrave  v.  Cave  and  another. 
WiluSidiQ, 

Common  of  pasture,  without  land, 
may  be  parcel  of  a  ihanor,  though 
demised,  aud  demisable  by  copy  of 
court  roll ;  and  if  it  be  chdmed  by 
the  lord  of  a  manor,  in  the  soil  of 
another,  for  a  certain  number  of 
cattle,  without  reeard  to  levancy 
and  couchancy,-  sna  be  not  claimed 
as  incident  to  arable  land;  it  will 
be  taken  to  be  common  appurtenant 
Ih. 

6  Common  appendant  only  belongir 
to  aiiible  land,  and  levancy  and 
couchancy  are  incident  to  k  as  well 
as  to  common  appurtenant.  Ben-> 
neU  V.  Reeve  ^f  (^hers.  ffUUs, 
327- 

Common  appendant  can  only  be  claim-' 
ed  for  so  many  cattle  as  are  neees<* 
aary  to  plough  and  manure  the  ten- 
ant's ariable  land.    lb. 

And  see  Pleadings. 

7  Common  for  cattle  levant  and 
eouchaat  cannot  be  claimed  by  pre- 
seriptioi^,  as  appurtenant  to  a  house 
"witliout  any  catUage  or  land.  Scho*' 
Us   V.  Ekrgretgtie.      5  Term  Be-' 

8  Levancy  and  couchancy  means  the 
possessiom  of  such  land  as  ^ill 
Keep  the  cattle  claimed  to  be  com- 
moned  during  the  winter.  5  Term 
Bep.  46. 

9  A  right  of  common  without  stint 
as  annexed  to  an  ancient  messuage, 
without  land,  cannot  exist  iniaw. 
BeiMon  V.  Chester.  8  Term  Bep. 
896. 

10  An  ancient  deed  of  feoffment  grant- 
ing the  wastes  and  commons  of -a 
VfimoT  to  feoffees  in  trust  to  permit 


the  tflinants  and  inhabitants,  tu.  Uf 
use  and  enjoy  the  same  as  they  hsd 
formerly  done,  or  been  aeeustomed 
to  do,  must  be  taken  to  mean  sack 
a  right  of  common  as  may  by  law 
exist,  namely,  a  right  of  eommon 
limited  \q  levancy  and  coachaney. 
8  Term  Sep.  896. 

11  A  prescription  for  common  of  pas- 
ture, for  a  certain  number  of  sheep^ 
on  t^.,  every  year,  ai  aU  times  oftne 
year,  is  well  laid,  though  (he  evi- 
dence which  proves  the  right  of 
eommon,  proves  also  that  the  tenant 
of  a  certain  farm  has  aright  to  havo 
the  sheep  folded  at  night  on  his 
farm,  after  they  have  fed  on  the 
common  durine  the  day.  J^roofee  v. 
WlileL    2  H.  Black.  224. 

i2  The  owner  of  a  tenement  may  have 
two  distinct  rights  of  common  for 
his  cattle  levant  and  conehant  upon 
stieh  tenement,  upon  different  wastes; 
in  different  manors,  under  several 
lords ;  and  therefore  atl  allotment 
under  ofne  inclosure  act,  in  lieu  of 
his  right  of  eommon  upon  one  of 
such  wastes,  will  not  do  away  or 
lessen  his  claim  for  an  equal  alot- 
ment  with  other  commoBere  under 
a  subsequent  act  for  inclosing  the 
other  waste.  Semble  aliter;  if 
the  different  waste  had  appeared 
to  have  been  or^nally  holden  ini« 
the  same  lord.  aMin^kead  v.  Wal^ 
tott.    7  Eady  480. 

n.  tiidoswre  and  JSppropriaHaiu 

i  ^  Commoner  cannot  justify  disperse 
ins  fern  ashes  burnt  by  a  stranger. 
¥rocfd9on  v.  JiTawtmu    2  fl*r.  777. 

2  A  custom  f6r  one  commoner  to  in- 
close a^niinst  another  is  good.  Bar^ 
ker  V.  Uixon.    1  fFUs.  44. 

3  The  lord  of  a  manor  may  inclose 
part  of  a  common  against  tenants 
having  common  of  paAture,  notwith- 
standing they  have  also  common  of 
turbarv?  if  he  leave  sufficient  eom- 
mon of  pasture.  Paweett  v.  Stride* 
land  and  others.     JFiUes,  57. 

But  if  the  lord  in  approving  injure  tka 
eommon    of  turbary,  *  the 
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«vliMe  light  is  to  iDjnred  may  have 
«n  action  agaim t  the  l(Hrd.  taw* 
cett  y.  Shickiand  and  others*  WUr 
les^B7. 

4t  The  lord  has  no  right,  nnder  the 
statute  of  Merton^  to  inelose  and 
approvethewastesofamanor,  where 

-  the  tenants  of  the  manor  have  a 
J%ht  to  dig  grarei  on  the  wastes, 
or  to  take  estovers  there.  Duberly 
T.  Fagf.    2  Term  Bep,  891. 

lb  A  custom  in  a  manor,  tha'  any 
person  being  desirous  of  inclosing 
may  apply  to  the  eourt,  &e.  first 
ohtidning  the  eonsent  of  the  lord, 
doea  not  abridge  the  lord's  common 
law  right  of  inelosii^  without  any 
aueh  application,  provided  he  leave 
a  common  sufficient  for  the  tenants* 
d  Term  Bep.  302,  it. 

%■  Any  persos  who  is  seized  in  fee  of 
part  of  the  waste  within  a  manor 
may  approve,  leavine  a  snflBeiency 
of  common,  though  ne  be  not  the 
lord  of  the  manor,  fikver  v.  Imou^ 
8  Tenn  Bep.  44a. 

-7  A  cnsCom  that  the  owners  of  anr 
eient  messuages,  8cc.  within  a  manor 
have  had  assigned  to  them  by  the 
Moss-Reeve  certain  portions  of  the 
common  to  be  held  by  them  in  sev- 
eralty for  dieging  turves,  &c.  call- 
ed Moss-Dales,  and  have  inclosed 
and  approved  such  moss-dales,  (af- 
ter clearing  them  of  turves,)  and 
held  them  so  inclosed  in  severalty, 
discharged  from  all  right  of  oomr 
mon,  is  good  in  law.  Clarkson.  v. 
Woodhouse.    5  Term  Bep.  412,  ru 

€  The  lord  of  a  manor,  or  his  gran- 
tee, may  inclose  and  approve  part 
of  a  common  against  tenants  hav- 
ing common  4>f  pasture,  notwith- 
standing they  have  also  some  other 
right  on  the  common,  as  a  right  to 
fig  for  sand,  &c.  if  he  leave  suffi- 
cient common  of  pasture.  *  Shake- 
epeare  v.  Peppin.    6  Term  Bep.  741. 

^  By  a  grant  of  a  manor  with  an  ex- 
ception of  the  wastes,  they  are 
thereby  severed  from  the  manor, 
though  the  copyholders  continue  to 
Jiave  a  right  of  common  thereon 
tf  immemorial  custom ;  and  after 


a  grant  of  the  soil  of  those  wastes 
to  trustees  hr  the  use  of  the  copy/- 
holders  in  iree  socage,  the  lands 
when  inolosed  will  be  freehold  and 
not  copyhold.  Bevell  v.  JodrdU 
2  Term  Bep.  410. 
10  Where,  by  the  terms  of  an  indo- 
sure  act  for  inclosing  the  wastes 
a  manor,  a  eertain  portion  was  to 
be  made  to  the  lord  in  lieu  of  his 
right  and  interest  in  the  soil,  and 
the  residue  was  to  be  allotted  to 
the  several  tenants  in  fee,  discharge 
ed  from  dl  customary  tenures,  &c,. 
a  saving  clause,  reserving  to  the 
lord  of  the  manor,  all  seigniories 
incident  to  die  manor,  and  au  rents, 
fi^s,  services,  &c.,  and  all  ether 
royalties  and  manerial  jurisdictions 
whatever,  will  not  reserve  mines  un- 
der those  allotments  to  the  tenants ; 
though  it  appear  that  there  was  a 
subsiatii^  lease  of  such  mines  at 
the  time  the  act  passed,  granted  by 
the  lord  of  the  manor.  Townley  y. 
fiihson.    2  Term  Bep.  701. 

fJOL  Surehurgins,  or  otherwise  injur- 
ingy  am  Remedies  for. 

i  If  a  commoner,  having  right  of 
common  for  one  beast,  put  in  two, 
the  lord  can  only  destrain  the  one 
put  in  last,  unless  they  were  both 
turned  on  together ;  and  it  must  be 
shewn  in  a  )>lea  (justifying  the  tak- 
ing as  a  surcharge)  whether  they 
were  put  on  together  or  separately; 
and  if  the  latter,  which  was  put  on 
^rst.  EUis  V.  Bowles  and  another. 
Wilks,  638. 

2  If  a  common  be  absolutely  stinted 
in  point  of  number,  one  commoner 
may  distrain  the  supernumerary 
cattle  of  another ;  but  not  if  an  adr 
measurement  is  necessary,  as  where 
the  stint  has  a  relation  to  the  com- 
moner's lapd.  Hall  v.  Harding. 
1  Blaek.  673.    4  Burr.  2426. 

8  In  an  action  on  the  case  for  a  sur- 
charge of  common,  the  plaintiff 
may  declare  generally  for  the  in- 
quiry, without  stating  precisely 
what  the  defendant's  true  right  ojP 
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eommon  is.  Mkimon  v.  Thisdak. 
2  Black.  817.    8  W^,  3ffs. 

4  In  case  for  a  surenarge  of  eom* 
moo  the  piaintifT  Beed  n^gkew  that 
he  turned  on  any  cattle  of  his  own 
at  the  time  of  the  surcharge,  but 
only  that  he  could  not  have  enjoy- 
ed his  comnwn  as  beneficially  as 
he  ought.  ff'iUs  y.  WatUng.  ^ 
Black,  1238. 

B  One  commoner,  who  has  surcharg- 
ed, may  nevertheless  maintain  an 
action  against  another  for  surcharg- 
ing the  common.  Hobson  r.  Tw&. 
4  Term  Rep.  71. 

6  .4.  being  possessed  of  a  quantity  of 
l&nd  in  a  eommon  field,  and  having 
a  right  of  common  over  the  whole 
fielJ,  and  B.  having  also  a  right  of 
common  over  the  whole  field,  they 
enter  into  an  agreement  for  their 
mutual  advantage  and  convenience, 
not  to  exercise  their  rights  for  a 
certain  term  of  years,  and  each  par- 
ty covenants  to  that  eftect :  If,  dur- 
ing the  term,  the  cattle  of  B.  come 
upon  the  land  of  Ji.,  be  may  distrain 
them  damage  feasant ;  for  the  gen- 
eral rule  that  one  commoner  cannot 
distrain  the  cattle  of  another  is  su- 
perseded by  the  special  agreement, 
by  which,  (with  regard  to  .^.,)  B. 
became  a  stranger. — ^And  Jl.  may 
in  his  replication  (in  answer  to  a 
plea  pleaded  by  B.  of  his  right  of 
common,  in  bar  of  the  cognizance 
of  ^.)  set  forth  the  special  circum- 
stances of  the  agreement  and  cove- 
nants, and  leave  the  construction  of 
them  to  the  court.  fVhUeman  v. 
King.    2  U.  Black.  4.. 

7  A  commoner  cannot  justify  cutting 
down  trees  planted  by  the  lord  on 
the  waste  though  there  be  not  a  suf- 
ficiency of  common  left;  but  his 
remedy  is  by  action  on  the  case,  or 
by  assise.  Sadgrave  v.  Kirby,  6 
Term  Rep.  483. 

(Affirmed  in  Cam.  8cac.  Kirhy  v. 
Sadgrove.    1  Bos.  Sc  Put.  18.) 

8  But  if  the  lord  totally  exclude  a 
. .  commoner  from  the  eommon,  the 

commoner  may  do  whatever  is  ne- 


cessary to  let  himself  into  Cbc  eom- 
mon.   6  2Win  Sep.  489. 

9  The  right  of  eommoDers  in  a  com- 
mon may  be  subserrient  to  the  right 
of  the  lord  in  the  soil ;  so  that  the 
lord  may  dig  day  pits  there,  or  em- 
power others  to  do  so,  withovt  leav- 
ing  sufficient  herbage  ibr  the  com- 
moners, if  such  a  right  can  be  prov- 
ed to  have  been  always  exercised 
by  the  lord.  Bateson  y.  Green.  5 
Term  Rep.  411. 

10  So  the  lord  may,  with  the  consent 
of  the  homage,  grant  part  of  the  ioil 
of  the  common  for  building,  if  he 
has  immemorially  axereised  such  a 
right.  FoUcttrd  y.  flemmett.  0 
Term  Rep.  417,  it. 

11  The  immemorial  exercise  of  sieh 
a  right  by  the  lord  is  evidence  tint 
he  reserved  that  right  to  himself 
when  he  granted  the  right  of  eom- 
mon  to  uie  commoners.  5  Tom 
Rep.  417. 

i.2  A  commoner  may  maintain  an  ac- 
tion on  the  case  for  an  injory  done 
to  the  common  by  taking  away  from 
thenoe  the  manure  which  was  drop- 
ped on  it  by  the  cattle  ;  though  his 
proportion  of  the  damage  be  foand 
only  to  the  amount  of  a  farthing ; 
at  least  the  smallness  of  the  dam- 
age found  is  no  ground^for  a  non- 
suit. Fvndar  y.  WadswtrrU^  2 
Easty  164u 


COMPOUNDING  ACTIONS. 

1  Leaye  to  compound  denied  npmi 
the  statute  for  selling  gold  riiun  of 
less  fineness  than  it  directs,  amc" 
ell  qui  tam  y.  JIfoms.    1  WUs.  79. 

2  Motion  for  leaye  to  compound  on 
the  building  act  by  consent  of  the 
plaintiff;  but  the  court  would  net 
grant  the  rule  as  of  eonrse,  for  it 
might  be  cottn  or  coUusMtu  Jhm. 
2«cgP,  372,  895. 

8  An  indictment  on  a  popular  sta- 
tute cannot  be  compounded  aAer 
the  conviction.  Brery  qui  tamf* 
Levy.    1  Black.  448. 


COMPOSITION  WITH  CREDITORS. 
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COMPOSITION  WITH  CREDI- 
TORS. 

1  Composition  made  with  the  par- 
ties sig^iug,  binds.  EIU$  v.  OUave, 
8  8alk.  60.. 

2  Composition  made  by  virtue  of  the 
statnte  against  bankrupts  must  be 
final,  FeUkam  y.  Cudworth.  8 
SaOc.  59. 

3  Debt  upon  judgement  The  de- 
fendant pleaded  a  composition  made 
with  two  thirds  of  his  real  creditors, 
&e.  and  the  act  of  parliament  8  and 
0  W.  3,  e.  18,  and  in  his  plea  he 
avers  that  he  se  ab  ustudi  loco  com- 
monrantiae  suae  such  a  day  subtrax- 
it  et  ahscondidity  being  unable  to  pay 
his  debts  $  but  docs  not  say  he  ab- 
sconded for  debt.  And  for  this 
fault  judgment  was  given  for  the 
plaintift*,  as  it  had  been  before  in  a 
case  in  this  court  between  Southouse 
V.  RMer.  Qreenway  v.  Freemm, 
2  L.  Raym.  810. 

^  Debt  upon  bond.  The  defendant 
pleaded  the  act  of  composition  8 
and  9  W.  3,  c.  18,  &c.  Exception 
was  taken  to  the  plea  that  the  de- 
defendant  only  says  that  he  ab- 
sconded the  irth  day  of  JSTawmber^ 
1696,  and  does  not  3ay  that  he  ab- 
sconded at  the  time  of  the  makine 
the  act;  for  the  seventeenth  3t 
^Tbvember  extended  only  to  the  be- 
ing a  prisoner  for  debt,'  but  the  ab- 
sconding ought  to  be  at  the  time  of 
the  aet,  &c.  and  for  this  reason  the 
plea  was  held  ill,  and  judgment  for 
the  plaintiff.  JTickoUs  v.  Tirrett. 
2  L.  Raym.  811. 


COMPTROLLER  GENERAL. 

i  The  power  of  the  eomptroller  gen- 
eral in  the  settlement  of  accounts  a- 
gainst  the  Commonwealth,  is  ex- 
pressly Ihnited  by  the  aet  of  Assem- 
blv  to  claims  for  services  perfonn- 
ed,  monies  advanced,  or  articles 
furnished,  by  order  of  the  legisla- 
ture, or  the  executive  council.  1 
LaUas,  263. 


2  He  has  no  right  to  adjudge  a  com- 
pensation from  the  state  for  dama- 
ges which  individuals  may  have  suf- 
fered, in  the  course  of  military  ope- 
rations for  the  conxmon  security  and 
defence.    lb. 

3  Wheiie  he  has  no  jurisdiction  ori- 
ginally, the  supreme  courts  on  ap- 
peal from  his  decision,  can  have 
none.    lb. 


CONDITION. 

1  Condition  to  make  d.  a  lease  for 
life,  or  pay  him  lOO/.  •d.  dies  be- 
fore lease  made.  His  executors 
shall  have  the  iOOL  Anon,  i  tiaUc. 
171. 

2  Void  condition  makes  the  lien 
void  where  it  is  part  of  it ;  other- 
wise where  it  is  indorsed  or  under- 
written. FuiierUm  v.  Jgnew.  1 
8aik.  ±72. 

3  Where  he  who  is  to  perform  a 
condition  is  only  in  nature  of  a  trus- 
tee or  instrument,  there  a  tempora- 
ry disability  is  absolute  and  for  ev- 
er;  but  where  the  performance  is 
for  his  own  advantage  it  is  other- 
wise ;  for  the  disability  may  be  re- 
moved, and  then  he  may  perform 
the  condition.  Page  v.  Ueyward. 
3  Salk.  96. 

4  Condition  to  exhibit  an  inventoiy 
into  the  spiritual  court  before  such 
a  day  ;    defendant  in  excuse  must 

^  not  only  plead  that  no  court  was 
held,  but  also  that  he  was  there 
read.  Archbishop  of  Canterbury  v. 
Willes.   ±8alk.i72. 

5  An  obligor  binds  himself  to  leave 
his  children  iOOl.  He  leaves  four 
children,  and  gives  the  eldest  an  es- 
tate in  London,  and  to  the  other 
three  00/.  apiece.      This  is  not  a 

J  performance  of  the  condition.    Toy- 
or  V.  Bird.     1  Wils.  280. 

6  The  resolve  of  the  General  Court 
dated  March  5th,  1801,  relating  to 
the  Pejepscot  proprietors,  and  to 
sellers  on  their  lands,  being  upon 
condition  to  be  performed  hy  the 
suid  proprietors,  and  the  condition 
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not  having  been  falfiUed^  the  resolve 
has  )o  etteet  Little  v.  FrosL  3 
Mass.  106. 

7  Where  one  conveys  an  estate 
upon  a  condition,  to  be  thereafter 
performed  by  the  grantee,  and  th^ 
grantot  continues  in  possession,  he 
need  not  make  a  formal  entry  for 
the  condition  broken,  and  the  fee 
remains  in  him  without  entry.  Lin' 
coin  and  Eknnebeck  Bank  y.  Dnm>^ 
tnonL    5  Mass.  321. 

8  A  bond  from  a  deputy  sheriff  to 
the  sheriff,  conditioned  to  render 
and  pay  to  the  obligee  one  third 
part  of  the  legal  fees  on  all  writs 
and  executions  that  should  come  to 
the  hands  of  the  deputy,  is  void  by 
atat.  of  l70d,  e.  4^1,  commonly  call- 
ed the  fee-bill.  Farrar,  adm.  v. 
Barton  et.aL    9  Mass.  B9Q. 

9  No  parol  assent,  or  silent  acquies- 
cence, will  destroy  the  effect  of  a 
condition  contained  in  a  deed,  or  a- 
mount  to  a  waiver  of  the  forfeiture^ 
Jackson  v.  Cuyler.     i.  Johns.  CaseSf 

±25. 


CONFESSIONS. 

1  Confessions  of  guilt,  obtained  by 
promises  of  favour  to  be  shewn,  not 
admissible  in  evidence.  1  Mass. 
144. 

d  In  a  libel  for  divorce  uncorroborat- 
ed confessions  of  the  fact  of  adulte- 
ry not  admissible.    1  Mass.  84!6. 


CONFISCATION. 

i  The  confiscation  acts  of  Georgia 
are  not  repugnant  to  its  constitu- 
tion.  4  DaUas^  14. 

S  The  act  of  Georgia,  confiscating 
the  estate  of  the  mortgagor,  is  no 
bar  to  the  claim  of  the  mortgagee,  a 
British  merchant,  whose  debt  was 
only  sequestered  during  the  war. 
The  estate  of  the  mortgagor  only 
was  confiscated,  not  that  of  the 
mortgagee.  Higginson  v.  Mdn.  4 
{Jramch^  413. 


3  If  a  confiscating  act,  indepaiiiiit 
of  the  treaty,  would  be  eonatnied  to 
destroy  the  daim  of  a  British  nortr 
^a^e  the  treaty  reinstates  the  Uen 
in  its  full  force ;  and  a  sobseq|MBt 
tale  cottid  only  pass  it  with  its  bsr« 
den.  JERgg^tnsoft  V.  JUstii.  ^Crwuhj 
419. 

^  A  writ  of  error  lies  to  theligfaest 
eonrtof  astatein  acase  where  the 
question  b  whether  a  confiscation 
under  the  law  of  the  state  was  ecun» 
plete  before  the  treaW  of  peace 
with  Great  Britain,  math  v.  Jlfiz- 
ryland.    6  Crunch^  280. 

0  By  the  confiscating  acts  of  Mary- 
land the  equitable  interests  of  Brit- 
ish subjects  were  confiscated  witlh 
out  office  found,  or  entry  or  other 
act  done,  although  such  equitable 
interests  were  not  discovered  until 
Jong  after  the  peace.    Jb. 


CONGRESS, 

1  The  resolves  of  Congress  are  evi« 
dence  on  a  trial  tonemi^  the  sujk 
jects  to  which  they  relate,  a  JOtotr 
to,  S9  to  4S. 

2  Congress,  before  the  ratifieatiou  of 
the  articles  of  confiederation,  hmi 
authority  to  institute  the  court  of 
commissioners  of  appeals,  with  ap^ 
pellate  jurisdiction  in  cases  ofprae* 
s  AiUos,  04  to  120. 

9  What  were  the  revolutionary  powr 
ers  of  Congress  during  tiit  war 
with  Great  Britain.    lb. 

4  The  jurisdiction  of  the  coi^pres- 
oional  court  of  appeals,  after  tho 
ratification  of  the  artieles  of  conftd- 
eration.    lb. 

5  The  operation  of  the  amendnieat 
f^the  eonstttutioQ  in  relation  to  the 
jurisdiction  of  the  federal  eoiut  in 
suits  brought  by  individuals  a^iinst 
States.    3  Dallas^  382,  8. 

6  The  prohibition  in  the  coBStitn- 
tion,  respecting  ear  post /acto  laws, 
considered  and  expounded.  8  At 
886  to  401. 

7  The  privile^  of  members  of  Cwr 
gress  im  cases  of  arrest  on  mesti^ 
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firo^KM  or  cxeentioii.      8  JDaOos, 

478. 

M  Coogress  liaTe  not  power  to  give 
original  juiiidictioii  to  the  sapreme 
eoartof  tiie  United  States,  in  other 
oases  than  those  described  in  the 
eonstitation.  Marbwry  t.  Madiswu 
iCranckj±76.  • 
d  An  act  of  Congress  repagnant  to 
the  eonstitution   cannot  become  a 

;    law.    lb. 

10  A  cause  may^  by  act  of  Con^ 
§^ess  be  transferred  from  one  infe- 
rioor  tribnnal  to  another.  I^uart 
T.  Laird,     i  Crandh^  399. 

'  II  Congress  may  constitntionany  im- 
pose upon  the  jadges  of  the  supreme 
court  of  the  l^ited  States^  the  bur- 

;    den  of  holding  circuit  courts.    lb. 


CONNECTICUT  CLAIMANTS. 

I  Charee  of  the  eonrt,  in  relation  to 
the  title  of  the  Connecticut  Claim- 

'  ants>  to  lands  in  Pennsylvania.  2 
DailaSjBO^. 

t  The  powers  of  a  judicial  nature 
rested  m,  aud  exercised  by,  the  le- 
gislatare  of  Connecticut  k  Dallas, 
8d6  to  401. 

*  The  controversy  between  New- 
york  and  Connecticut  relative  to 
the  Connecticut  gore,  occnring  in  a 
suit  between  two  individuals,  is  no 
i;rouDd  for  removing  it  by  certiora- 
ri into  the  supreme  court.  3  DaUa^ 
411  to  410. 


CONSIDERATION. 

I  A  eonreyance  of  an  estate  tail 
■lade  in  pursuance  oi  the  statute  of 
Mareh  8, 179%  may  be  for  a,  good 
as  well  as  for  a  vabwbU  considera- 
tion.   S  Mass.  4A7. 

^  A  dsunage  to  tho.promissee  is  a 
anffieient  consideration  to  support  a 
promise,  as  well  as  a  benefit  to  the 
promiasor.  FosUr  v.  Ftctter.  0 
3Ma«s.  66. 

^    Wheire  there  is  a  consid^tion  ex« 
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pressed  in  a  deed,  without  sayiw, 
^^  and  also  for  other  considerations^' 
proof  of  any  other  consideration 
than  the  one  expressed,  is  not  ad- 
missible. Maigley  v.  Hlauer.  .  7 
Johns.  Rep.  841. 
4  If  the  consideration  in  a  deed  ia 
not  truly  stated,  the  party  must  seek 
his  relief  in  a  court  of  chancery* 
Ibid. 


CONSIGNOR  AND  CONSIGNER. 

1  Goods  were  shipped  on  board  of  a 
vessel,  and  consigned  to  the  master, 
to  be  sold  at  Bomeaux.  The  mas- 
ter not  bemg  able  to  find  a  purcha- 
ser, left  the  eoods  at  Bordeaux j  and 
returned  to  Mwyork.  It  was  held, 
that  having  acted  bona  Me,  he  was 
net  liable  to  the  owner  for  the  val- 
ue of  the  goods.  Lawler  v.  Kea- 
quick.    1  Johns.  Ckts.  174. 

^  Where  a  master  of  a  vessel,  s»n- 
ed  a  bill  of  lading  to  deliver  four 
cases  of  goods  to  JV*.  T.  sX  Norfolk, 
who  was  a  transcient  person,  and 
not  resident  at  Mrfotk,  and  the 
master  on  arriving  at  J^orfoOcy  in- 

Suired  for  JV*.  T.  and  not  finding 
im  delivered  the  goods  to  mer- 
chants  there  for  JV.  2'.,  it  was  held, 
that  the  master,  having,  acted  tola 
fide,  and  aceordine  to  the  usage  of 
trade,  was  not  liaUe  to  the  consien- 
or  on  the  bill  ofv  lading.  Jdayeuy, 
Potter,  2  Johns.  Cos.  371. 
8  Where  a  vessel,  on  her  arrival  in 
the  port  otJVhvysrk,  is  ordered  to 
perrorm  quarantine,  and  the  cargo  is 
landed  and  stored  at  the  quarantine 
ground,  the  shipper  or  consignee  of 
tne  goods  is  bound  to  pay  the  ex- 
pence  of  landing  and  storage.  J2tcc 
V.  Clendining  and  ^darns.    3  Jt^ns. 

Cos.  183. 

4  If  goods  be  shipped  for  the  account 
and  risk  of  the  consignee,  he  paying 

.  the  freight,  and  it  be  so  expressed 
in  the  bill  of  lading  and  invoice^  a 
delivery  to  the  earner  is  considered 
as  a  delivery  to  the  consignee,  who 
alone  can  bring  an  action  against 
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the  carrier,  in  case  they  are  not  de- 
livered ;  the  property  beine  vested 
in  the  eonsin^nee  by  the  bill  of  la- 
ding. Potter  T.  Lemsing.  1  J(^ns. 
Rep.  31J. 


CONSPraACY.  * 

i  In  conspiracy  the  fact  of  conspir- 
ing need  not  be  proved,  but  may  be 
collected  from  other  circumstances. 
King  V.  Farsons*    1  Black,  392. 

2  One  conspirator  may  be  convicted 
afler  the  other  is  dead.  ;A  verdict 
cannot  be  removed  from  the  ses- 
sions before  judgment  The  King 
Y.  Elizabeth  ^tccolis,     2  Strange, 

12527. 

8  Conspiracy,  though  nothing  he 
done  in  pursuance  of  it,  is  an  offence, 
and  that  whether  it  is  to  be  chain- 
ed \tith  an  offence  temporal  or  ec- 
clesiastical. Confederacies  one  of 
the  articles  of  Oyer  and  Terminer. 
2'he  queen  v.  Best  S[  Another.  1 
Saik.  174.    S  JL.  Baum.  1167. 

4  Conspiracy  may  oe  laid  without 
any  oveK  acts ;  and  if  one  be  con- 
victed, judgment  shall  be  given  a- 
gainst  him  before  the  trial  of  the 
other.  The  King  v.  KinnersiUy  and 
Moore.     1  8tr.  198. 

0  It  is  eonspiracv  in  husband,  wife, 
and  servants  giving  money  sepa- 
rately to  plaintiff's  servants  to  spoil 
the  materials  of  his  trade.  The 
King  V.  Cope  and  another,      l  iSSfr. 

6  Wliere  three  persons  were  indict- 
ed for  a  conspiracy,  and  one  of 
them  died  before  trial,  and  another 
was  acquitted;  it  wns  held,  that 
the  third  might  be  tried  and  con- 

.  victed.  The  People  v.  Olcott.  2 
Johns,  Caa.  391. 

T  Ji.  and  B.  being  indicted  for  a  con- 
spiracy to  defraud  C  the  jury  found 
a  verdict  that  there  was  an  agree- 
ment between  A.  and  B.  to  obtain 
money  from  C.  but  with  an  intent 
to  return  it  again.  This  was  held 
not  to  a  veriliet  of  acquittal,  or  a 


CONSTABLE  I. 

verdict  on    which    any  jndgntni 
could  be  g^vcn.    lb. 


CONSPIRATORS  AND  ABSEN- 
TEES. 

1  The  laws  made  against  conspira- 
tors and  absentees  before  the  adop- 
tion of  the  constitution  of  the  Com- 
monwealth, are  not  repealed  by  tte 
declaration  of  rights.  M^JVkil  x. 
Bughi  et  al.    4  Jiass.  2S2. 

2  A  writ  of  possession  was  not  nf* 
cessary  to  complete  a  indgmeat  is 
favour  of  the  State  under  the  lavi 
against  absentees.     lb. 

3  IT  a  judgment  of  confession  rssitt 
the  absentee  laws  was  rendered  af- 
ter the  treaty  had  provided  that  v< 
further  confiscations  should  take 
place,  such  judgment  is  valid,  nnles 
reversed  by  writ  of  error.    Jh. 


CONSTABLE. 

I.  Election  of^  and  who  Uabk  ^\ 

serve  or  not. 

II.  How puni^uMefarneglect, 
III.  Other  points  rmUve  to. 

I.  Election  qfy  and  who  liable  to 

or  not. 

1    Sessions  of  the  peace  may  appoii 
a  constable.    If  a  warrant  be  aL 
ed  to  a  constable  by  name,  lie 
execute  it  ont  of  his  precinet. 
of  the  nOage  of  Ckarley.    1 
±75. 

^    Constable  chosen  at  the  leet  boi 
to  serve  under  a  penalty :  hat 
cannot  be  distrained  for  without 
press  custom.     Fletcher  v.  h^ 
1  SaOc.  170.    1  L.  Raym.  69. 

3  The  sessions  can  only  appoiiiti 
stables  until  the  lord*  shall  hoM 
court,  and  not  for  a  year^or 
others  be  chosen.      The  King 
Davis  and  Godin^.    2  Sifr.  i03a 

4  A  corporation  has  no  power^ 
common  right  to  eleet  a  const 
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bat  it  may  by  eustom.  An  indict- 
'  ment  for  not  Serving  the  offiiee  of  a 
constable  on  (he  election  of  the  cor- 
poration mast  set  forth  the  eopora- 
tion'g  rieht  to  eleet.  Tht  Kin^  v. 
Bemar£   1  L.  Raym,  94. 

0  Constable  may  be  sworn  in  before 
a  Jastlee  of  the  peaee.  The  King 
r.  />.  Franclmra.    2  Str.  i  119. 

6  Hblden  that  the  reslants  of  a  leet 
are  not  excused  from  serving  as 
constables  to  the  hundred.  Jnon. 
Lorfftj  418. 

7  A  statutable  certificate  of  exemp- 
tion from  all  ward  offices  does  not 
exempt  a  person  from  serving  tlie 
office  of  constable  of  a  manor,  which 
extends  beyond  the  limits  of  a  par- 
ish. Bex  V.  Darby^ire.  2  Burr, 
mandy  1182. 

8  Naturalized  foreigner  not  eligible 
into  the  office  of  constable.  Rex  v. 
Be  Jiierre,     d  Burr.  2T87. 

9  An  alderman  of  London  is  not 
compellable  to  serve  the  office  of 
constable.  The  King  v.  BmUUdge. 
2  Doug.  038. 

n.  HowpimishMefoT  neglect^  Sfe. 

1  ^  Constable  indictable  for  neglect- 
ing duty  required  by  common  law 
or  statute.  Constable  is  the  proper 
officer  to  the  justices  of  peace. 
The  ^een  v.  fryatt  i  Salk.  381. 
2  L.  Raym.  1189. 

2  X^onstable  within  Habeas  Corpus 
Act.  Hudson  ^  Wife  v.  Ash.  l 
Str.  167. 

3  Constable  of  the  night  is  guilty  of 
ati  indictable  misdemeanor^  in  suf- 
fering a  street-walker,  delivered  to 
Lis  custody  by  one  of  the  nightly 
watch,  to  escape.  Rex  v.  Bootie. 
2  Burr.  864. 

in.  Otfier  points  relative  to. 

1  A  constable  cannot  act  as  such 
out  of  his  particular  district ;  even 
though  a  warrant  is  directed  to  w^., 
constable  of  B. ;  to  C  and  to  all 
other  officers  of  the  peace,  in  the 
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iCounty  of  D.    Blatcher  v.  Khnp,  ci- 
ted.   1  H.  Black.  15,  n. 

2  Qu.  Whether  goods  distrained  in 
the  parish  of  ^9.,  can  be  appraised 
by  appraisers,  sworn  before  the 
constable  of  the  parish  of  B. ;  each 

Sarish  being  in  tne  same  hundred, 
ut  in  different  divisions  ;  and  each' 
having  different  constables,     i  H. 
Black.  13. 

3  A  constable  cannot  serve  an  ori- 
ginal writ  in  a  real  action.  Hart 
v.  Huckins.    5  Mass.  260. 

4  In  an  action  of  trespass,  for  tak- 
ing the  plaintiff's  goods,  the  de- 
fendant justified  as  a  constable,  un- 
der an  appointment  of  three  justices, 
pursuant  to  the  6th  section  of  the 
act  (sess.  24,  c,  78,)  relative  to 
duties  and  privileges  of  towns,"  of 
27th  March^  1801,  and  that  he  took 
the  goods  as  constable,  by  virtue  of 
an  execution  issued  against  the 
goods  of  the  plaintiff.  &c.  It  was 
held,  that  the  appointment  made  by 
the  justices  was  a  judicial  act ;  and 
being  within  their  jurisdiction,  was 
conclusive  and  valid,  until  set  aside 
or  quashed  on  certiorari :  and  could 
not  be  questioned  in  a  collateral  ac- 
tion. Wood  T.  Feake.  8  Johns., 
Rep.  69. 


CONSTITUTIONS. 

1  The  prohibition  in  the  ioth  sec- 
tion or  the  first  article  of  the  eon-' 
stitution  of  the  UnUed  States^  doN 
not  extend  to  the  municipal  regular 
tions  of  the  present  States,  which 
modify  the  process  and  proceedings 
relative  to  the  recovery  of  debts,  as 
establishing  gaol  liberties,  &c. 
Holmes  and  another  y.  Lansing.  B 
Mins.  Cas.  73. 

2  The  power  of  naturalization  is 
concurrent  and  not  exclusive.  2 
Dallas^  294. 

3  The  grant  of  original  jurisdiction 
,  to  the  supreme  court  in  certain  ca- 
ses, does  not  prevent  the  legislature 
from  vesting  a  cancunv»t  jurisdie- 
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tion  in  the  inferior  eourts.  2  itet 
las,  297. 

4.  The  effect  of  the  provision,  that 
full  faith  and  credit  shall  be  given 
in  each  State  to  the  public  acts, 
&c  of  every  other  State,  in  relation 
to  a  judgment.    2  Dallas,  302,  3. 

0  Analvsis  of  tlie  nature  and  obliga- 
tion of  a  constitution  of  government. 
2  Dallas,  307,  8,  9. 

6  If  a  legislative  act  oppugns  a  con- 
stitutional principle,  tlie  former 
muitt  give  way,  and  be  rejected  on 
the  score  of  repugnance.  2  Dallas, 
307  to  316. 

7  The  quieting  act  (in  relation  to 
the  Wyoming  controversy)  was  a 
violation  of  the  constitution  of  Penn- 
sylvania.    2  Dallas,  307  to  31&. 

9  Animadversions  on  the  terms  "  ex- 
fost  facto  laws,''  and  ^^  laws  impair- 
ing the  obligation  of  contracts.''  2 
Dallas,  ^i9,  320. 

9  The  definition  of  high  treason,  by 
levying  war  against  the  United 
States.     2  Dallas,  346,  3I>8  to  356. 

iO  The  aet  of  the  16th  March,  i78», 
prescribing  a  test  to  be  taken  by 
aliens,  before  they  could  be  natural- 
ized under  t|^e  old  constitution,  is 
inconsistent  vriih  the  existing  con- 

^  stitutioa  of  Pennsylvania,  ana  void* 
2  Dallas,  370  to  373. 

11  The  federal  constitution  renders  a 
State  liable  to  be  sued,  as  a  defend- 

.  ant,  by  an  individual  citizen  of  a- 
nother  State.    2  Dallas,  419. 

12  The  supreme  court  of  the  United 
States,  has  not  power  to  issue  a 
mandamus  to  a  Secretary  of  State  of 
the  United  States,  it  being  an  ex- 
ercise of  original  jurisdiction  not 
warranted  by  the  constitution,  not- 
withstanding the  act  of  Congress. 
Marhury  v.  Madison,  l  Cranch, 
137. 

13  The  courts  of  the  United  States 
are  bound  to  take  notice  of  the  con- 
stitulionv     1  Cranch,  178. 

14  A  contemporary  exposition  of  the 
constitution,  practiced  and  acquiesc- 
ed under  for  a  period  of  years,  fixes 
its  construction.  Stuart  v.  Laird, 
4  Cranch,  299. 


CONTEMPT  or  COITRT. 

5  A  citizen  of  the^district  otCoIV 
bia  is  not  a  citizen  of  a  State,  ^^' 
in  the  meaning  of  the  eonstitufisa 
of  the  United  States.  Htpkam  4 
aL  V.  EUzey.    2  Cranch^  446« 


CONSTRUCTION. 

The6e  words  ^^  between  A  and  B.^  io 
a  deed  are  necessarily  ezelosive  «( 
d.  and  B.    1  J^iss,  91. 


CONTEMPT  OF  COURT. 

1  It  is  contempt  to  serve  process  ov 
a  defendant  while  attendins  thesit' 
tings  in  conrL  Dole  v.  Bawkin. 
2  Str.  1094. 

2  Defeating  a  rule  of  court  bj  ft 
stranger  is  a  contempt.  Sir  Jwnn 
ButUr^s  Case.  2  Salk.  096. 

3  Refusing  to  give  evidence  to  the 
Grand  Jury,  is  a  contempt  fintbler 
Tlie  King  y.  Lord  Preston,  i  Salk, 
27  s. 

4i  Challenging  the  array  of  a  Special 
Jury  on  accoimt  of  interest  in  tbe 
sheriff,  no  contempt  77ie  Etng  ?. 
Johnson  and  another.    2  Str.  1000. 

ff  If  a  party  enters  into  a  rale,  that 
the  Master  shall  name  48  for  a  Spe- 
cial Jury,  each  party  strike  oot  12^ 
and  the  sheriff  return  the  other  9I| 
and  the  jury  are  struek  and  relum- 
ed accordingly  ;  it  is  a  eontenpt  is 
him  to  ehallenge^  the  array,  though 
he  may  the  polls.  And  an  attach- 
ment shall  be  granted  against  hisr 
for  it*  The  ttnig  v.  Bwmdge.  ^ 
L.  Raym.  1364'.    2  Sattc.  093. 

6  Where  there  are  faults  on  botb 
sides,  and  the  officer  executing  pra- 
cess  has  behaved  unjustifialuy  as 
vfcll  as  the  parties  who  resisted  hinif 
the  court  generally  will  notgrttst 
extraordinary  process  of  eontmpi 
Gregory  v.  Onslow.     Loffl,  83. 

T  Release  by  plaintiff  is  a  conteraptr 
he  being  merely  a  nominal  partj^ 
Anon.    1  SaUc.  260. 

8  I'he  writ  and  suit  of  an  infant  if 
sjibject  only  to  the  direction  of  the 
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froehMmmVytDdnfiit  of  the  infant  ^ 
and  shenflf  fined  and  committed  for 
delivering*  infiint's  writ  of  appeal 
to  himself)  it  being  a  contempt.  To' 
Ur's  case.  1  Saik.  176.  1  X.  JRay- 
mondy  635. 

.*9  It  is  a  g^reat  eontempt  to  circulate 
papers  relative  te  the  merits  oi'  a 
cause  upon  the  eve  of  its  trial,  but 
not  a  sufficient  ^und  (o  set  aside 

[  a  verdict,  (though  for  the  crown  up- 
on a  criminal  pi'osecution)  unless 
the  circulation  can  be  fixed  upon 
the  prosecutor.  It  is  a  contempt 
in  tae  jury  to  take  any  evidence 
with  them  upon  retiring  from  the 
bar,  without  either  the  leave  of  the 
«oiir(  or  consent  of  the  parties  ;  but 
their  verdict  upon  that  account 
shall  not  be  set  aside  unless  the  ev- 
idence made  for  that  party  only  foV 
whom  they  found.  If  the  owner  of 
the  soil  of  a  market  covers  the 
market  place  so  completely  with 
stalls,  that  the  market  people  are 
obliged  to  use  them,  taking  stallage 
is  extortion ;  otherwise,  where  suf- 
ficient standing  room  is  left.  Where 
custom  has  ascertained  the  toll  of  a 
mill,  taking  more  than  the  custom 
%varrants  is  extortion.  The  actual 
taking,  not  the  agreement  to  take, 
constittttes  usury.  Bex  v.  Burdett. 
1  Z.  Baym.  Ii8     2  Salk.  645. 

19  The  court  held  the  party  in  con- 
tempt for  filing  a  bill  in  chancery 
to  set  aside  an'award,  after  entering 
into  rule  of  court  of  King's  Bench 
to  abide  by  it,  discharged  without 
any  fine,  rather  than  set  a 
small  one  for  so  high  an  offence. 
Tke  King  v.  Wheeler.  3  Burrows^ 
1256.     1  BUiek.  311. 

11  The  King's  Bench  never  interpos- 
es in  a  contempt  te  the  inferior  jn- 
risdietion  of  justices.  The  King  v. 
Bwrchett.    1  Str.  567. 

12  Ejectment  is  a  process  of  the  court, 
and  the  court  will  punish  contempt- 
fions  words  on  delivery  of  it.  The 
Mn^  V.  Unitt.    1  Str.  567. 

18  A  by-stander  in  the  court  fined 
and  imprisoned  for  disturbing  it.  6 
'lSM*m  B^.  BS9. 


14  Where  a  person  brought  a  suit  in 
the  name  of  another,  without  his 
privity  or  consent,  it  was  held  to  be 
a  contempt  of  the  «ourt ;  and  the 
nominal  plaintiff  being  non-suited, 
an  attachment  was  granted  against 
the  person  who  brought  the  suit,  for 
the  costs.  Btdterwarih  v.  Stagg.  2 
Johns.  Cas.  291. 

15  On  a  motion  for  an  attachment. for 
a  contempt,  the  court  will  not  make 
the  rule  absolute,  if  the  party,  on 
showing  cause,  disavow  on  oath,  a- 
ny  intentional  disrespect  or  con- 
tempt of  the  court.  The  Feople  v. 
Feiv  and  others.   2  Johns.  Sep,  290. 

10  Where  d.  B.  %vho  was  a  master  in 
chancery,  was  committed  by  the 
chancellor,  and  the  order  of  com-p 
mitment  stated  that  Ji.  B.  while  he 
was  master,  filed  a  bill  to  which  he 
subscribed  the  name  of  C.  JD.  one 
of  the  solicitors  of  the  court,  with- 
out his  knowledge  or  ijonsent,  and 
prosecuted  the  cause,  in  his  name, 
^'  contrary  to  the  ^statute  in  such 
case  made  and  provided,  in  wilifuL 
violation  of  his  duty  as  master,  and 
in  contempt  of  the  authority  of  the 
<;ourt,"  and  the  said  J9.  B.  was  or- 
dered to  he  committed  to  gaol,  ^'  for 
the  said  malpractice  and  contempt, 
there  to  remain  until  the  further  or- 
der of  court ;  it  was  held  that  this 
was  a  legal  and  valid  commitment 
for  a  contempt,  even  if  the  party 
jnight  have  been  indicted  for  an  of- 
fence against  the  statute,  concern- 
ing counsellors,  solicitors  and  attor- 
neys. In  the  case  of  J.  V,  •/V.  Fates. 
4  ^dhns.  Bep.  317. 

17  But  was  this  an  indictable  offence 
under  the  statute  ?  Quere.    Ik 

18  This  court  has  no  power  to  dis- 
chai^  a  person  cimimitted  by  the* 
court  of  chancery  for  a  contempt; 
and  it  will  presume  •  that  the  pro- 
ceedings of  that  court  were  legal ; 
and  that  the  conviction  for  the  con- 
tempt was  on  sufficient  and  legal 
evidence.    lb. 

19  A  commitment  for  a  contempt, 
"  until  the  further  order  of  the 
jcourtj"  is  good.    lb. 
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50  It  seems^  that  eoarts  of  jatticK  can- 
not commit  for  contempts^  for  an 
indeiiDite  time  ;  or  until  the  fur- 
ther order  of  the  court.  Vates  v. 
The  People.    6  Johis,  Eep.  337. 

21  A  person  out  of  court  cannot  be 
committed  for  a  contempt  by  an  or- 
der of  tlie  court,  without  a  unit  or 
warrant.   lb, 

22  A  person,  who  has  been  re|3;ular- 
ly  committed,  and  afterwards  set -at 
larce,  cannot  be  recommitted  by  an 
order  {grounded  upon,  and  reciting 
the  origiuai  writ  or  attachment. 
IbifL 

23  It  is  a  contempt  of  the  court  to 
withhold  a  wwife.     1  Dallas^  29. 

24;  It  is  a  contempt,  for  which  an  at- 
tachment lies,  to  endeavor  to  preju- 
dice the  public  mind  in  wriiiuG^  res- 
pectine;  a  cause  depending  in  court. 
1  DaJias,  319. 

25  When  the  defendant  is  present,  on 
a  rule  to  show  cause  why  an  attach- 
ment should  not  issue  against  him 
for  a  contempt,  tlie  court  will  not 
make  the  rule  absolute,  but  proceed 
to  eivQ  judgment  for  the  ofience. 
Jb, 


CONTINUANCE. 

1  Continuance  not  entered  in  B.  R. 
till  the  plea  roll  is  made  up.  Cur- 
luis  V.  Fadley,  i  SaUe.  179.  2  L. 
JRatpn,  873. 

2  Continuances  cannot  be  returned 
upon  the  same  certiorari  with  the 
oris*inal.  Tyiion  v.  HUliard.  1 
Saik,  269.     2  L.  Raym.  1123. 

3  The  court  w  ill  not  continue  an  in- 
dictment at  the  motion  of  the  de- 
fendant on  account  of  the  ab- 
sence of  a  witness,  unless  such  wit- 
ness reside  within  the  jurisdictien 
of  the  court.    1  Mass.  6. 

4  The  court  will  continue  an  indict- 
ment for  fraud  pending  a  civil  ac- 
tion for  the  same  cause.     1  Mass. 

32. 

5  The  refusal  of  the  court  below  to 
continue  a  cause  aAer  it  is  at  issue 
cannot     be     assigned    for     erior. 


Woods  S[  Bemisv.  Fotaig.  4  Crwnsfi 
297. 
6  The  refasal  of  the  court  below  to 
continue  a  eause^  is  no  ground  f«r  t 
writ  of  error.  Marine  Insurwue 
Company  v.  Hodgson.  6  Crmuk^ 
206. 


CONTRACT. 

i  If  a  person  sends  an  order  to  a 
merchant  for  a  particular  quantity 
of  soods,  on  certain  terms  of  credit 
ana  the  merchant  sends  a  less  qnaD- 
tity,  at  a  shorter  credit,  and  the 
goods  so  sent  are  lost  by  the  way, 
the  merchant  must  bear  the  loss,  for 
there  is  no  contract,  express  or  impU- 
ed,  between  the  paKies.  lintce  tad 
Brute  V.  Pearson.  3  Johns.  Be- 
ports,  534. 

2  All  contracts  are  by  speciality  or 
parol ;  and  if  written^  and  not  seal- 
edy  they  are  parol  agreements.  Bal- 
lard V.  Walker.    3  ^okns.  Cos.  60. 

3  A.  signed  a  written  agreements  re- 
citing, that  whereas  he  had  sold  to 
B.  a  lot  of  land,  who  had  agreed  to 
pay  him  dOOl.  by  a  certain  day, 
and  to  execute  a  bond  and  mort- 
gage to  secure  the  payment ;  A. 
therefore  promised  and  agreed  to 
deliver  to  d.  a  good  and  soffieieHt 
deed  for  the  land,  on  delivery  of  the 
bond  and  mortgage  by  £,  Li  at 
action  brought  by  B.  against  A.  on 
this  agreement,  it  was  held,  that 
this  being  a  mutual  agreement  for 
the  sale  and  purchase,  there  was  a 
valid  consideration ;  and  that  being 
a  writing  signed  by  the  party  U  be 
charged,  it  was  sufficient  under  the 
statute  of  frauds  ;  but  four  yean 
having  elapsed  from  the  date  of  tho 
agreement,  before  B.  gave  notice  to 
•i.  that  he  should  insist  on  the  a- 
greement,  and  jive  years  before  he 
tendered  a  performance  on  his  part 
it  was  presumed  that  the  parties 
had  rescinded  the  contract;  and 
though  jS.  had,  within  a  year  of 
the  contract:  sold  and  c*>nvp\eJtbc 
land  to  C.  so*  as  to  tncapeettate 
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himself  to  perform  his  agreement 
with  B.  ^et  that  circumstance  was 
not  held  sufficient  to  control  the  le- 
gal presumption  that  the  contract 
was  rescinded.     lb. 

4  ^^^here  A.  agreed  to  deliver  to  B, 
bj  the  last  of  ^iav^  from  700  to 
iOOO  barrels  of  meal,  for  which  B* 
agreed  to  pay,  on  delivery,  at  the 
rate  of  6  dollars  per  barrel,  and  A. 
delivered  700  barrels,  and  after- 
wards, before  the  day,  tendered  to* 
jB.  300  barrels  more,  to  make  up 
the  1000  barrels;  which  B.  refused ; 
it  was  held,  that  B,  was  bound  to 
receive  and  pay  for  the  whole  1000 
barrels ;  the  delivery  of  any  quanti- 

•  tj  between  700  and  1000  barrels, 
being  at  tlie  option  fX  S.  only,  and 
for  his  benefit.  Be^cm^h  and  oth- 
ers V.  Milson  and  others.  3  Johns. 
Cas.  81. 

5  A  contract  may  be  optional  as  to 
one  party,  and  obligatory  on  the  oth- 

•  cr.     lb. 

6  In  what  cases  the  relation  of  an 
inferior  and  superior  officer,  will 
bind  the  latter  to  discharge  the 
contracts  of  the  former.  1  DaUas^ 
140. 

7  The  time  of  payment  is  part  of  the 
original  contract,  and  if  no  time  of 
payment  is  expressed  in  a  note,  the 
Jaw  adjudges  it  to  be  payable  imme- 

-  diately  ;  and  parol  evidence  is  in- 
admissible to  show  a  different  time 
of  payment.  Thompson  v.  I&tch- 
am.    8  Mins.  Bep.  189. 

8  A  contract  must  be  proved  as  laid 
in  the  plaintiff's  declaration.  He 
cannot  give  in  evidence,  an  entire 
contract  relating  to.  two  distinct 
snbjeets,  when  he  declares  only  as 
one  of  them.  Crairford  v.  MorreU. 
8  Johns.  Bep.  253. 

9  Where  the  plaintiff  declared  on  a 
contract,  by  which  the  defendant  a- 
greed  to  pay  him  a  certain  sum,  for 
half  the  land  taken  for  a  cert  ain  road  ; 
and  the  contract  proved  at  the  tri- 
al was,  that  the  defendant  was  to 
pay  for  all  the  land,  the  variance 
was  held  fatal.    lb. 

10  If  part  of  one  entire  contract  be 


illegal  and  void,  the  whole  is  void. 
IHd. 

11  The  court  has  the  exclusive  power 
of  deciding  whether  a  uritten  con- 
tract be  usurious.  Levy  v.  Ga^by. 
3  Cranchj  181. 

i2  He  who  sells  property  on  a  des- 
cription given  bv  himself,  is  bound 
in  equity  to  make  good  that  des- 
cription. M^Ferran  V.Taylor.  3 
Cranchy  270. 

13  On  a  contract  to  deliver  Hour,  its 
value  is  to  be  ascertained  on  the 
day  when  it  ought  to  have  been  de- 
livered. Douglass  V.  M]Mlister.  3 
Cranchj  298. 

14  A  oourt  of  equity  will  annul  a  con- 
tract which  the  defendant  has  fail- 
ed to  perform,  and  cannot  perform 
on  his  part.  Skillern  v.  jflay.  4 
Cranch^  137. 

^5  A  letter  of  credit,  directed  by  mis- 
take to  John  and  Joseph^  instead  of 
Johii  sjtd  Jeremiah^  and  delivered  to 

.  John  and  Jeremiah  who  furnished 
goods  upon  the  faith  of.it,  does  not 
constitute  a  contract  between  the 
writer  of  the  letter  and  John  and 
Jeremiah,  to  whom  it  was  deliver- 
ed, and  parol  proof  cannot  be  ad- 
mitted to  make  it  such.  Grant  v. 
JSTaylor.    4  Cranchy  22^. 

^5  l^e  promise  to  pay  the  debt  of  a- 
nother,  must  be  in  writing,  and  can- 
not be  explained  by  parol.  Grant 
V.  JVhylor.    4  Cranch^  235. 

^7  B.y  in  Philadelphia,*agreed  to  pay 
to  .^.'s  agent  in  Amsterdam, 
170,000  guilders  on  the  first  of 
March,  and  if  he  should  fail  so  to  do, 
then  to  repay  to  Jl.  (he  value  of  the 
guilders  at  the  rate  of  exchange 
current  in  Philadelphia  at  the  time 
demand  of  payment  should  be  made, 
together  with  damages  at  20  per 
cent,  in  the  same  manner  as  if  bills 
of  exchange  had  been  dravin  fcr 
that  sum,  and  they  had  been  return- 
ed protested  for  non-payment,  and 
lawful  interest  for  any  delay  of 
payment  which  might  take  place 
after  the  demand.  B.  paid  the 
170,000  guilders  in  Amsterdam  to 
the  agent  of  .i  on  the  13th  otMay, 
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instead  of  the  Ist  of  March.  Ji.  is 
not  entitled  to  the  20  per  cent, 
damages,  but  may^  in  a  suit  upon 
the  bond  given  to  perform  the  con- 
tract, recover  interest  on  the  170.000 
guilders  from  the  1st  of  March,  to 
the  18th  of  May.  United  States  v. 
Oumey.  4  Cranchj  333. 
^g  When  a  law  is  in  its  nature  a  con- 
tract, when  absolute  rights  have 
vested  under  that  contract,  a  repeal 
of  the  law  cannot  devest  those 
rights.  Fletcher  v.  Feck,  6  Cranch, 

19  A  party  to  a  oontract  cannot  pro- 
nounce Its  own  deed  invalid,  al- 
though that  party  be  a  sovereign 
State.    lb. 

JO  A  grant  is  a  contract  executed. 
Ibid.S    . 

f^i  A  law,  annulling  conveyances,  is 
unconstitutional,  because  it  is  a  law 
impairing  the  obligation  of  con- 
tracts, within  the  meaning  of  the 
constitution  of  tha  United  States. 
Fletcher  v.  Peck.    6  Cranehy  89. 

22  A  contract  cannot  be  enforced  in 
a  court  of  justice,  if  contrary  to  an 
act  of  the  State,  or  of  Congress.  4 
DallaSy  299,  298,  308,  34^. 


CONTRIBUTION. 

The  masts,  spars^  ngging  and  sails  of 
a  vessel  at  sea  were  carried  away 
by  the  violence  of  the  weather,  and 
after  hanging  by  the  vessel's  side 
for  half  an  hour,  were  cut  loose  for 
4he  preservation  of  the  vessel  and 
«ai^ :  afterwards  being  met  by  a- 
iiother  ship,  part  of  the  cargo  wa« 
taken  on  board  the  ship,  and  brought 
into  port,  the  wreck  being  left ;  a 
salvage  of  one  third  of  the  cargo 
saved,  was  decreed  to  the  salvors  ; 
and  it  was  held  that  the  owner  of 
<he  cargo  saved,  was  not  liable  to 
the  owner  of  the  vessel  lost  for  a 
contribution  to  the  loss  of  the  masts, 
&c.    J\rickerson  ^'  al.  v.  Tyson.    8 


CONUSANCEk 

1  Claim  of  conusance  refused  ti  tks 
university  of  Oxfardj  the  party, 
though  a  member,  not  being  rcmdent 
at  Oxford.   Hayes  v.  Long.  %  WUl 

310. 

2  An  ejectment  for  land  in  the  isle  of 
Ely^  after  not  guilty  pleaded,  a  sug- 
^stien  made  upon  the  roll  without 
the  ment  dedire,  or  confession  of  the 
other  party,  yet  held  well.  CdtUu 
V.  Johnson.'    l  Safk.  183. 

3  Conusance  must  be  claimed  in  the 
first  instance,  or  at  the  first  day. 
Rex  V.  Jgar.    5  Burr.  2820. 

4t  Conusance  of  pleas  refused  to  (kt 
noiversity  of  Oxford,  because  it  wu 
neither  claimed  in  due  form,  nor  in 
due  time.  Leasingby  v.  Smithj  Sa* 
vilian  Professor  of  Ueometry  in  2fte 
UmversUy  of  O^tford  and  Doctor  in 
Physic.    2  WHs.  406. 

B  Claim  of  conusance  ought  to  be 
entered  on  a  roll,  and  an  affidavit 
to  verify  a  oertificate  «f  a  chancel- 
lor of  an  university.  Faiemoster  v. 
Graham.  2  Str.  810.  See  abo 
I&ndrick  v.  Kynaston.     1  Black. 

434- 

6  An  allowance  in  K.  B.  or  in  eyre 
is  a  sufficient  ground  for  a  claim  of 
cognizance,  and  in  stating  the  elaioi 
it  ought  to  state  one  such  allowtneo 
on  the  record*  without  shewing  tn 
immemorial  usage.  Forster  v.  Bex- 
am.    1  L.  Raym.  427.   1  8t^.  183. 

7  Conusee  cannot  assign  his  interest 
after  extent  and  liberate,  if  cosuser 
continues  in  possession.  Hiammotd 
V.  Wood.    2  Salk.  563. 

8  When  either  of  the  universities 
claims  cognizance  of  a  canse,  it 
must  be  before  imparlance-  VTfSs 
y.lVtthemand another.  WUIeSjSm* 

When  an  attorney  is  plaintiff,  the  uni- 
versity is  not  entitled  to  eognizanee 
of  the  cause.    t6. 


CONVEYANCE  VOLUNTARY. 


i    A  voluntary  settlement  of  laadif 
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made  In  cimstdenifiofi  of  nof  urol  2ov6 
and    affectum  h  void    agaiiut   a 
subsequent  purebaser  for  a  valua-' 
Ue  consideration,  thoueh  with  no- 
tice of  the  prior    setUement,  be- 
fore all  the  purchase  money  was 
paid)  or  the  deeds  exeeuted ;  and 
thottg^h  the  settlor  had  other  proper- 
ty at  the  time  of  such  prior  settle- 
flient^  and  did  not  appear  to  be  then 
indebted,  and  there  was  no  fraud  in 
Diet  in  the  transaction :  fbr  the  law, 
which  is  in  all  eases  the  jndf;c  of 
fraud  and  covin  arising  out  of  facts 
and    intents,  infers  fraud  in   this 
ease,  upon  the  construction  of  the 
Stat.  27  Elix.  e.  4.    Doe  d.  Otley  v. 
Manning.    9  East,  5d. 
3    Conveyance  by  tenant  for  life  in 
fee,  bv  deed  recorded,  is  no  forfeit- 
ure 01  his  estate.    3  Dallas^  486. 


CONVICTION. 

[       I.  Evidence,  Statement  of. 
!      II.  Form  of. 
''    III.  Game  taws, 
;     IV.  iMeryActs. 
V.  JiaitJcts. 
VL  Separate  PenaBies. 
VIL  ^ua^ng  or  Appealing  from. 
VIII.  Surplusage  in. 
DL  Duty  of  Justices  ;  Execution  on> 

I.  Euidenoe^  Statetnent  of 

i.  In  a  conviction  it  is  sufficient  if 
enough  appear»,  to  shew  that  the 
evidence  was  given  in  the  presence 
of  the  defendant;  without  stating 
that  he  was  actually  present  at  the 
time.  IL  r.  Kempson.  Cowp.  241. 
A  conviction  by  a  justice  of  peace 
is  void,  unless  it  sets  forth  the  evi- 
dence. Bex  V.  Bead.  2  Doug.  486. 
If  a  statute  authorizes  officers  to 
enter  certain  houses,  either  by  day 
or  night,  provided  that  in  ease  of 
any  entry  by  night  a  constable  be 
with  thent,  and  imposes  a  penalty 
upon  the  house  keeper,  if  he  refuses 
to  aid  them  in  doing  certain  acts ; 


in  a  conviction  for  a  refusal,  if  the 
information  and  conviction  state 
that  he  entered  lawfully,  it  need  not 
shew  whether  he  entered  bv  day  or 
night.  Rex  r.  Theed.  2  L.  Raym. 
1375.     1  8tr.  608. 

4  Conviction  good,  where  only  laid 
that  the  evidence  was  read  to  the 
party.  Tlic  King  v.  Baker.  2 
Str.  1240. 

d  A  conviction  may  state  an  oflfened 
to  have  been  committed  in  a  will^ 
though  the  statute  upon  which  it  is 
grounded,  gives  part  of  the  forfei- 
ture for  such  offences  to  the  poor  of 
the  parish  in  which  they  are  com- 
mitted. The  King  y.  Wyatt.  3 
L.  Raym.  1478. 

6  Upon  a  conviction,  the  defendant's 
summons,  appearance,  defence,  and 
conviction,  must  not  be  stated  to 
have  happened  on  a  day  before  that 
on  which  the  information  is  alleged 
to  liave  been  exhibited  and  the  vnt- 
nesses  examined.  Eex  v.  JTen^.  i3 
L.  Baym.  1546. 

7  If  a  statute  directs  that  a  person 
convicted  by  a  justice  of  an  offence, 
shall  for  want  of  a  sufficient  dis- 
tress for  a  penalty  he  incurs  on  the 
conviction,  suffer  imprisonment ;  the 
justice  must,  before  he  can  issue  a 
warrant  for  his  commitment,  state 
on  the  conviction  that  he  has  not 
such  distress,  and  enter  an  adjudi- 
cation that  he  be  imprisoned.  Re» 
Y.  Chandler,    i  L.  Baym.  045. 

8  If  ^  statute  varie»  a  punishment  of 
a  particular  offence,  according  t» 
the  rauk  and  age  of  the  offender,  if 
the  information  in  a  conviction 
states  his  rank  and  age,  and  the  ev- 
idence refers  to  the  person  mention- 
ed in  the  information,  it  need  not 
shew  his  rank  and  age.  Rex  \\ 
Tuck.    2  L.  Raym  1386. 

9  In  a  conviction  for  swearing  and 
cursing,  the  oaths  and  curses  must 
be  set  out,  and  that  defendant  is  not 
a  servant,  if  the  penalty  of  2s.  ad- 

.  judged.  The  King  v.  ToppkwelL 
2.  Str.  686.  The  King  v.  Sparing. 
1  Str.  497, 

iO.  An  excuse  under  a  proviso  need 
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not  be  taken  notice  of  in  a  convie-  19  And  iJbis,  even  though  it  he  sUi^ 
tion.  The  King  v.  Bryan.  2  /S^r.  that  their  appearance  was  at  Jl., 
1101.  and  that  the  evidence  ivas  given  it 

11  Summary  convictions  must  be  con-       B.    IL  y.  Swallow.    sTSnBef* 
strned  strictly.    That  between  such        284. 

a  day  and  snch  a  day,  he  killed  20  It  is  a  good  objection  to  a  eoanc- 
three  deer,  is  well.  Considerate  est  tion,  that  it  does  not  state  that  tbe 
quod  convictus  est,  is  sufficient,  with  evidence  was  ^%'en  in  the  defend* 
forisfaciet.    Executor  of  the  owner       ant's  presence.   6  Tarm  Bep.  75, 

may  sue  execution.  King  v.  Chan^  21  Per  Lord  Kenyeru  One  point  ii 
dler.    1  8alk.  378.    1  L.  Raytnond^       the  case  of  R.  v.  nompsoUf  {2  Tern 


581. 

12  Where  a  conviction  is  removed  by 
certiorari^  the  justices  are  not  order- 
ed \o  return  examination ;  nor  is  it 
done  but  in  the  case  of  a  coroner^s 
inquest,  where  the  court,  as  supreme 
coroner  of  the  kingdom,  does  it. 
Jinonynums.    Lofft^  348. 

And  see  tit  Game,  Penal  Action,  &c. 

18  The  magistrates  ought  to  state  in 
the  conviction,  the  whole  of  the  ev- 
idence for  and  against  the  defend- 
ant. jK.  V.  Clarke.  8  Term  *Rep. 
220. 

14  Where  power  of  conviction  is  by 
statute  given  to  a  magistrate,  he  is 
the  sole  judge  of  the  weight  of  the 
evidence  given  before  him ;  and  the 
court  of  K.  B.  will  not  examine 
whether  or  not  he  has  drawn  a  right 
conclusion  from  the  evidence :  but 
if  no  evidence  appear  in  the  con- 
viction to  support  a  material  part 
of  the  information,  the  court  will 
quash  the  conviction.  R.  v.  J. 
Smith.    8  Term  Rep.  088. 

10  Conviction  quashed  because  the 
witness  was  not  sworn  and  examin- 
ed in  the  defendant's  presence.  R. 
V.  T.  8.  Crowther.  i  Term  Rep.  125. 

16  It  is  not  suliicient  to  read  over  the 
deposition  of  a  witness  in  the  de- 
fendant's presence.  1  Term  Rep. 
125. 

17  But  if  the  defendant  confess  the 
charge,  the  irregnlarity  is  cured. 
JR.  v.  8.  Hall,    ±  Term  Rep.  320. 

18  In  a  conviction,  if  the  defendant 
appear  and  plead,  and  the  evidence 
be  £!;iven  on  the  same  day.,  the  court 
wiil  intend  that  the  evidence  was 


Rep.  18«)  has  always  afibrded  md 
great  dissatisfaction;  namely,  that 
the  court  would  in  any  ease  intend 
that  the  evidence  was  s^ven  in  the 
defendant's  presence,  without  its  «► 
appearing  upon  the  face  of  the  con- 
viction.   1  Term  Rdp.  648,  n. 

22  It  is  enough  that  the  con?ietioD 
sets  forth  that  the  witness  was  ei- 
amined  on  oath,  without  statins 
that  the  magistrate  had  authority 
to  administer  the  oath.  R.  t.  1^- 
ton.    2  Easty  195. 

23  Where  a  penalty  is  to  be  sued  for 
before  justices  of  the  peace  withit 
a  certain  time  after  the  offeiceeooi- 
mitted,  upon  a  convietioD  forsodi 
offence  returned  by  certiorari  into 
B.  R  it  ought  to  appear  00  the  ^ 
of  the  evidence  stated  in  such  con- 
viction, that  the  proieealion  was  ia 
time ;  and  if  the  witness  be  onlT 
stated  to  have  mentioned  the  twrn 
in  which  the  offence  was  committed, 
on{ittin^  tJie  year^  and  there.be no 
word  of  reference  to  connect  it  with 
the  true  date,  the  omission  cannot 
be  supplied  either  by  reference  t»  I 
the  ofifence  ehai^d  in  the  informa- 
tion, or  by  presumption  arising  frj» 
the  justices  having  convicted  the  de- 
fendant. Rex  V.  Woodcock'  • 
East^  146. 

2*  A  conviction  stated  to  be  made  bf 
justices  of  the  peace,  &c  <rf  ^^  PjJ" 
lie  office  in  Great  Marlhoms^' 
Streetj  &c.  does  not  legally  i^^ 
that  it  was  made  by  one  of  the  po- 
lice magist  rates  under  the  statotf  y 
a  .^,  ci  ro,  &c.  TheKitigyf'Sidi' 
8  East^  5r,9. 


given  in  the  defendants  presence.   25  Though  it  be  proper  for  a  ma?*' 
2  Term  Rep.  18.   7  Term  Rep.  i52.       trate   m  drawing  op  a  conWctioi 
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on  the  staiate  5  Jhtne^  c.  14>  to  state 
the  partiesilar  cridenee  of  the  faet 
on  whieh  his  judgment  is  fonuded, 
and  not  merely  the  legal  effect  of 
such  evidence  in  the  words  of  the 
statute,  yet,  a  coaviction  in  the  lat- 
ter form  is  valid  in  law :  but  the 
magistrate  subjects  himself  to  an 
informalion  if  he  endeavour  to  shel- 
ter himself  from  detection  by  mis- 
tating  such  lesal  result  when  the  8 
evidence  would  not  warrant  it.  The 
King  V.  Fearse.    9  Easty  3d8« 

n.  Form  of. 

Sumnyins  necessary  in  summary  0 
convictions,  unless  the  defendant 
appears  without.     Where  the  time 
is  impossible,  it  is  as  no  summons* 
The  ^ueen  v.  Dyer.    1  Salk.  184. 

Proceedings  upon  convictions  must  10  It  is  no  objection  to  a  conviction, 

be  in  the  present  tense.     The  King  to  state,  that  the  informer  came  and 

V  Roberts.    1  8tr.  608.  fare  the  justice  to  be  informed,  &c. 

Where  a  justice  is  authorised  to  in  the  pretorperfect  tense.    H.  v.  <9. 

convict  for  ^n  offence  within  the  lim-  Hall.    1  Term  Rep.  320. 

its  of  his  jurisdiction,  the  conviction  11  A  conviction  most  contain  an  ad- 

muts  specify  the  place  where  the  judication,  whether  the  punishment 

offence  was  committed.    Regina  v.  be  or  be  not  fixed  by  the  statute. 

Hi^more.    2  L.  Raym.  ±220.  R.  v.  J.  A.  Harris.    7  Term  Rep. 

A  conviction  ought  not  to  be  in  238. ' 

English.    A  conviction  for4  swear-  12  Where  a  conviction,  after  setting 

ing  ought  to  set  out  the  oaths  sworn.  forth  the  evidence,  stated,  ^^  there- 


by a  proviso  in  the  statute  ^^  (hat 
no  conviction  should  be  set  asid3 
for  want  of  form,  or  through  1h.^ 
mistake  of  any  circumstance,  pro- 
vided the  material  facts  alles^ed 
were  proved  ;"  for  this  requires  all 
material  facts  to  be  alleged,  and 
knowledge  is  a  material  fact  to  con- 
stitute the  offence.  R.  v.  Jukes  S^' 
al,    8  Term  Rep.  53rn 

So  it  is  a  material  fact  that  the 
defendant  does  not  ctfme  within  a- 
ny  exception  in  the  enacting  clause, 
and  sucli  a  defect  is  not  aided  by 
the  proviso.  R.  v.  Jukea  S^  al.  8 
Term  Rep.  542. 

A  summary  conviction  for  any  of- 
fence created  by  statute,  must  ne- 
gative every  exception  contained  in 
the  clause  ercatins*  the  offence.    8 

Term  Rep.  542. 


6 


Rejc  V.  CJioveney.    2  L.  Ratfm.  1368. 

Conviction  of  deer  stealing  in  in 
foresta  usitatay  good.  The  ^ueert  y. 
Smith.     1  Salk.  377.  • 

Conviction  of  return  of  pauper 
should  appear  to  have  been  by  con- 
fession, oath,  or  view  of  the  justice 
himself;  and  it  should  appear  that 


upon  the  defendant,  on,  &e.  at,  &c. 
before  me,  &e.  by  the  oath  of  one 
credible  witness,  according  to  the 
form  of  the  statute  is  convicted ;" 
it  was  held  to  bie  an  adjudication  by 
the  justice,  that  he  is  convicted  of 
the  offence.  R.  r.  Thompson.  2 
Term  Rep.  18. 


he  returned  without  certificate.   Jl'    13  A  eommitment  on  statute  17  O.  2, 


nonymous.    Lafft^  84. 

The  stat.  36  U.  3,  c.  60,  enacting, 

that  no  person  shall  expose  to  sale 

metal  buttons  marked  with  the  word 

ft/t,  (the  same  not  being  really  gilt,) 
notvin*!^  the  same  not  to  be  gilt ;  a 
conviction,  charging  that  the  de- 
fendants did  the  act  unlairfHlly  and 
fraudulently  contrary  to  the  form  of 


c.  d,  (the  vagrant  act,)  mnH  be  a 
Commitment  in  execution,  [see  Bail 
ii^.  V.  Brookej']  and  it  is  therefore 
bad  if  it  merely  state  the  charge, 
and  order  the  party  to  be  committed 
for  safe  custody  till  the  sessioM, 
without  convicHng  the  offender  of 
the  charge.  R.  r.  Rhodes.  4» 
Term  Rep.  220. 


the  statute^  is  bad,  withoirt  an  ex-  14  Qutlawrv  is  a  conviction   within 

press  charge  (hat  they  did  it  knoW'  the  meaning  of  14  G.  2,  c.  6.  s.  i. 

iifj^^y;  and  «uch  defect  is  not  aided  against  sheep-stealing.    R.  v.  Van- 

45  dflL    4  Term  Rep.  521. 
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±5  Au  aUesation  in  an  iDformatimiy 
that  the  defendant  hough!  ^<  a  cer- 
tain quantity  of  wheat  contain^  di- 
vers, to  wit,  fifteen  hashek,"  is  stif- 
ficie)*  .!j  certain.  R.  v.  J.  Arnold. 
6  llerM  Rep,  356. 

10  A  conviction  on  the  excise  laws, 
against  .i.  and  company ^  cannot  be 
supported.  R.  r.  Harrison  and  Co. 
8  Term  Rep.  508. 

17  Where  justices  of  the  peace  are 
required^  by  a  penal  statute,  to  dis- 
tribate  the  penalty,  on  conviction, 
among  certain  persons  according  ta 
their  discretion^  an  adjudication 
that  the  forfeiture  be  disposed  of  as 
the  law  directs^  is  bad,  and  the  court 
will  quash  the  conf'iction.  R.  v.. 
Dimpsey.    2  2b*m  Rep.  96. 

id  In  such  eases  the  justices  onght  ta 
adjudgie  what  the  several  propor- 
tions should*  be.    ib» 

19  Where  an  act  gives  power  to  a 
magistrate  on  a  summary  con- 
viction to  award  the  reasonable 
charges  of  taking  a  distress,  he 
must  ascertain  the  amount  in  the 
conviction ;  and  an  adjudication 
that  the  defendant  shall  pay  the 
reasonable  charges  if  the  levy  i»  bad. 
B,  Y.  8ymonds,    1  East,  189. 

20  A  convietion,  adjudging  a  distri- 
bation  of  part  of  a  foneiture  (which 
a  statute  says  shall  be  pain  to  the 
overseers  of  poor  4^  the  parish  for 
th<»  use  of  the  poor  of  tlie  parish) 
to  the*  overseers  of  the  poor  of  a 
tawnshipf  cannot  be  supportedl  R. 
V.  W.  JPHese.    6  Tmn  Rep.  538» 

%\  Whether  the  conviction  could  b& 
supported,  if  it  appeared  on  it  that 
the  township  maintained  its  own 
poor  separately  ?  ^  6  Term  Rep* 
588. 

22  A  conviction  on  Hbe  stat  5  O.  3, 
c.  ll>,  for  fishing  without  consent  of 
the  owner,  *'  in  part  of  a  certain^ 
stream  which  runneth  between  R. 
in  the  parish  of  a  Jl.  iir  the  countv 
of  W.  and  C  in  the  same  parish 
and  county,"  quashed;  because  it 
did  not  appear  that  the  intermedin 
ate  course  of  the  stream  between 
the  two  termim  in  whi«b  the  o&nce 


was  alleged  to  be  eommittei,  w«» 
in  the  county  of  ¥F.  and  within  the 
jurisdiction  of  the  convicting  mag- 
istrate. R  T.  Edwards,  i  £a^ 
278. 

22  One  may  be  convicted  on  the  stat 
28  G.  3,  c.  57,  as  the  driver  of  a 
stage  coach,  for  permitting  and  suf- 
fering beyond  the  proper  number  of 
persons  to  go  Qpon  the  roof  of  it ; 
although  he  be  not  stated  to  be  a 
driver  employed  by  the  owner,  and 
although  he  did  not  appear  tchen 
summoned  befofc  the  magistrate ;  in 
which  case  the  2d  sect,  of  the  act 
directs  that  the  owner  shall  be  Ua- 
bUtpthe  penalty  thereby  had  on  sudi 
driver.  Mex  v.  Rarker.  3  East,  50*. 

24  The  stat.  39  and  4a  G.  3,  c.  106, 
enacts  that  all  flgreementSf  6lc.  in 
writing  or  not,  by  any  journeymen 
manufiicturers,  for  controlling  any 

gerson  carrying  on  any  manufaetnre, 
:c.  in- the  condiiet  thereof,  &e.  shall 
be  illegal ;  and  it  gives  a  summary 
form  of  couvietij^n,  in  which  the  of- 
fence is  required  to  be  stated:  held 
that  a  conviction,  allegii^  general- 
ly that  the  defendants  were  con- 
cerned in  entering  into  a  certain  a- 
greementfor  the  purpose  of  controU" 
vng  A.  R.  &c.  without  stating  what 
the  agreement  was,  was  bad ;  even 
if  the  variance  in  stating  the  agree- 
.  ment  to  be  for  the  purpose  of  con- 
trolling, instead  otjor  controllioff,. 
were  not  fatal..  M^  ¥.  Mild  et  wL 
t  Easiy  417. 

fl 

m.  Game  Laws* 

H  The  Bare  keeping  a  gnir  is  && 
cause  of  conviction.  IruR  King  v. 
Gardner.    2  Str.  1098. 

2  The  information  in  a  eonvietion 
fbv  killine  game  must  negative  alf 
the  qualifications  in  22  and  23  Car. 
^y  e.  29.  Rex  V.  Wheaimaa.  1 
Douglas^  845. 

a  In  a  conviction  on  the  game  acts, 
it  must  be  particularly  and  nega- 
tively specified  that  the  defendaat 
had  not  any  of  the  qualifieationa 
required  by  stat.  22  and  23  Gar.  3, 
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«.  39.  2%«  Kkig  V.  MixuTiee  Jarcis. 
1  iSurr.  148. 
%  Conyietion  for  killing  a  hare  ill, 
quia  the  u'itucss  shears  geuer&ily  a 
man  is  act  qualified,  like  King y. 
MxrriM.    1  Sir.  66. 

5  Cooyielion  for  keeping  only  a  lur- 
cher, good.  The  King  y.  Filer.  1 
8^.  406. 

6  A  deer  stealer  may  be  eoovietcd 
before  appearance,  if  duly  sommon- 
ed.  Tiie  King  y.  Simpsonu  1  8tr, 
40. 

In  a  eonyietion  on  stat.  5  ^nej  e. 
14,  for  killing  game,  the  evidence 
need  not  negative  every  speeifie 
qualifieation  under  statute  22  and  23 
Car.  2,  e.  25.    R.  v.  T.  8.  Crowther. 

1  2Wm  Rep.  ±25. 

8  In  a  conviction  an  n.  4,  of  the  stat. 
5  Anne^  c.  14,  evidence  that  '^  the 
defendant  kept  and  used  a  gun  to 
kill  and  destroy  tlie  game,"'  was 
held  sufficient.    R.  v.  U.  Thommon. 

2  Term  Rep.  18— but  see  7  Term 
Rep.  ±52 :  and  8  Thnn  Rep.  222. 

^  Proof  that  the  defendant  <'did 
keep  and  use  a  gun  to  kill  and  de- 
stroy the  game7'  is  sufficient  evi- 
dence to  support  a  conviction  on  the 
l^ame  laws,  though  the  witness  add 
his  reasons  for  believing  it,  ^^  that 
the  gun  was  fired  by  the  defendant, 
who  was  walking  about  a  piece  of 
ground  at  //•  with  that  appareiM; 
intent."  R.  v.  Davis.  6  Tsrm 
Rep.  ±77.  ^ 

10  If  a  conviction  before  a  justice  of 
peace  on  the  game  laws  state  that 
the  defendant  was  present  at  the 
time  when  the  information  was  read 
and  the  witnesses  examined,  and  that 
when  called  on  for  his  defence^  he 
prcvlaeed  no  evidence,  and  did  'not 
require  any  further  time;  that  is 
surncient,  without  stating  that  he 
was  previously  summoned  to  anauferj 
&c.    R.  y.  Stone.    1  Easty  63% 

It  Qtt.  Whether  it  be  necessary  for 
the  prosecutor  to  negative  bj  evi- 
dence, as  well  as  in  the  informstion, 
the  aualifications  of  the  defeldant 
to  kill  game  ? — and  Qu.  Wtether 
the  negative  of  such  qnalifiiAtions 


must  be  repeated  in  the  a^ndiea- 
tory  part  of  the  conviction,  or 
whether  it  be  not  sufficient  to  eon- 
viet  the  defendant  of  the  oiTenee  a- 
foresaid^  referring  to  the  previous 
part  of  th«:  conviction,  which  sets 
forth  the  information  in  which  such 
qualifications  were  speeifieailj  ne- 
gatived.    1  East^  639. 

±2  A  conviction  wherein  the  informa- 
tion does  not  negative  the  defend- 
ant's qualifications  .set  foctli  in  the 
stat.  22  and  ^^iJar.  2,  is  bad.  R. 
y.  Jarvis.    1  Eastj  648,  n. 

13  A  conviction  on  the  4th  sect,  of 
the  stat.  5  Jinnej  c.  14,  for  keeping 
a  dog  and  gun  to  kill  game,  with- 
out being  qualified,  mnst  be  made 
within  three  months  after  the  of- 
fence committed :  and  if  the  hear- 
ing of  the  matter  be  adjourned  over 
that  time,  though  with  the  eonsent 
of  the  defendant,  a  conviction  after- 
wards is  bad.  RjMD  y.  ToUy.  3 
JSosf,  467. 

IV«  IMery  Jiets. 

1  Conviction  on  stat.  22  6.  8,  c.  47, 
for  insuring  a  ticket  in  the  lottery, 
authorized  by  25  O.  8,  quashed,  be- 
cause the  information  did  not  state 
that  the  ticket  on  which  the  insur- 
ance was  made  was  a  ticket  in.  the 
state  lottery.  R.  y.  Trelawney.  1 
Term  Rep*  222. 

2  Conviction  on  the  same  act  flash- 
ed because  the  evidence  did  not 
state  the  offence  to  have  been  com- 
mitted where  laid.  JS.  \,  Jeffries. 
1  Term  Rep.  241. 

8  Conviction  on  the  same  act  *^  for 
the  said  offi^nee,"  where  there  were 
two  distinct  offences  charged  in  the 
information,  was  held  bad.  R.  v. 
Solomons.    1'  Term  Rep.  ^9. 

4  An  unstamped  agreement  to  sell  a 
share  of  a  ticket  in  the  lottery,  be- 
fore the  tickets  are  deposited  with 
the  commissioners,  is  within  the 
penalty  inflicted  by  sect.  21,  of  that 
act.  it.  y.  Hawksworth.  1  Term 
Rep.  450. 

5  The  stat.  42  G.  89  e.  119,  against 
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illegal  loltories,  directing  the  pen- 
alty to  be  distriiiutcd  ouc  3d  to  the 
King,  one  :^d  to  the  informer,  and 
one  ;Jd  to  the  person  appreheiuiiiyc  or 
seciirittg  the  offender  ;  a  conviction 
directing  the  penalty  to  be  distri- 
buted as  the  law  directs^  >vithout  as« 
certaiiiing  to  whom  the  last  third  i» 
to  .be  paid  (the  person  being  uncer- 
tain) is  bad.     The  King  v.  Stale, 

8  Hast,  568. 

C  But  need  not  appear  that  tlv^re 
was  in  fact  any  illegal  lottery,  if  it 
he  shewn  that  the  money  was  taken 
for  that  purpose,    ib. 

V.  JUalt  Jicts. 

1  A  conviction  on  the  malt  act  42 
G.  3,  C.-S6,  s.  30,  dated  4th  June^ 
ISOd,  stated  that  ot  the  29th  of 
May  J  1305,  M,  P.  informeth  us 
(three  justices)  that  at  the  time  of 
the  committing  the  offence  after 
mentioned  the  defendant  was  a 
mnlster,  and  within  three  months 
vow  last  qm^y  viz.  on  12th  of  J^tay^ 
noio  last  past  at  W.  &c.  did  wet  cer- 
tain grain  of  him  the  defendant 
then  and  there  inaking  into  iiialt  in 
a  certain  stage  ofopemtion^  &c.  and 
thereupon  afterwards  on  the  4th  of 
June^  fxuiyenr  mentioned)  at  TV,  the 
defendant  having  been  duly  sum- 
u)oned,  now  here  appears  before  us, 
&c.  and  Ikaving  heard  the  inforroa- 
t!fcn  read,  is  ai»ked,  &«i.  and  there-  ' 
upon  the  defendant  denieth,  &c. 
whereupon  we  do  nowhere  procccil 
to  examine.  &c.  and  on  the  day  and 
year  Utst  oforefmid  at  TF.  &:c.  /.  F. 
ofiicer  of  excise  now  here  comes  be- 
fore us,  &c.  and  deposeth,  &c.  in  the 
premises,  that  he  surveyed  the  malt- 
house  pf  the  defendant  at  fF.  afore- 
said, i)n  the  said  12th  ofMay^  apd 
found  a  foor  of  nialt  in  operation 
very  wet,  &c.  and  the  defendant  is 
now  here  again  called  upon  by  us, 
&c.  for  his  further  defence  5  but  no 
other  evidence  is  now  here  ]n*oduced, 
&c.  whereupon  it  is  adjudged,  &c. 
(stated  to  be  signed  and  scaled  this 
nil  of  June,  180 J.)  Ilclil.  1.  That 


the  offence  being  charged  to  be 
committed  on  the  12th  of  «Vby,  novr 
last  pasty  the  antecedent  date  beiin; 
the  29th  of  May,  1805,  when  the 
information  was  exhibited,  and  the 
conversation  being  dated  the  4th  of 
June,  1805,  and  it  being  also  alleg- 
ed that  the  offence  was  wmmitted 
within  tliree  months  now  last  past, 
it  does  appear  that  the  ofience  was 
committed  on  the  12th  of  Mau^ 
1805,  and  not  in  1804.  The  worii^ 
now  last  past;  after  the  12th  of 
Mayy  referring  to  the  day  of  the 
month,  and  not  to  the  month  ;  and 
therefore  the  rinformatiuu  was  in 
time.  2d.  The  witness  swearing 
to  the  offence  beiiig^  committed  on 
tlie  said  12th  of  j£y  ^  suffieienllj 
refers  to  the  12th  otMay^  1803,  the 
day  charged  in  the  information,  so 
as  to  shew  that  the  offence  was  com- 
mitted within  the  three  months  :  for 
it  is  the  relation  of  the  evidence  by 
the  magistrates^  who  also  state  that 
the  witness  deposed  in  the  premises, 
3d.  By  the  statement  of  the  pro- 
ceedings in  the  convict  ion,  it  appears 
to  have  been  all  one  continuing 
transaction,  from  the  appearance  of 
the  defendant  after  the  summons  to 
the  close'  of  the  conviction:  and 
this  appears  both  from  the  antece- 
dent date^  of  Mayy  1805,  and  the 
date  of  the  conviction,  to  have  been 
the  4th  of  June,  1805  ;  because  the 
defeudant  is  stated  to  have  been  af- 
terwards (i.  e,  after  the  iufonnalion 
exhibited)  summonnl,  and  to  have 
appeared  on  the  4//t  of  June,  and 
the  conviction  was  signed  and  seal- 
ed on  the  forth  of  Jime,  1805.  And 
it  thereby  also  appears,  that  the 
evidence  was  given  in  the  defend- 
ant's presence,  as  his  departure 
pending  the  continuance  of  the 
transaction  will  not  be  presumed. 
And  it  thereby  also  appears  tlmt 
the  conviction  took  place  on  the  4th 
Jnne,  1805.  4th.  The  witness  de^ 
|josing  that  he  fouiid  ^  a  floor  of 
wkt/^  in  ojjcration"  very  wet,  &f. 
behig  the  language  of  the  witnc>» 
ana  intell^ible  to  a  cnmmou  iaieat 
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suHieieiJtly  prore«  (he  offenee  eharg-  • 
cd  of  wetting;  com  or  grain  making 
into  malt  in  a  state  of  operation. 
dtli.  Tbe  witness,  an  exeise  officer, 
stating;  iu  language  appropriate  to 
Lis  employment,  that  lie  surveyed 
the  mafthouse  on  the  12th  of  Jlayj 
and  there  found  a  floor  of  malt  in 
ojieration,  &c.  is  pHma  facie  eyi- 
dence  that  the  defendant  was  at 
that  time  a  malster  ;  for  otherwise 
it  eould  not  be  properly  called  his 
malthousej  nor  would  the  officer  have 
had  authority  to  survey  it,  as  by  the 
excise  laws  a  party  must  erder  his 
malthouse  before  the  officer  can 
survey  it     2*he  King  v.  Crisp.    7 

VL  Separate  Fenalties. 

(And  see  tit.  Game,  and  3  Term  Fep, 
509,  tit.  LiTTERARY  Property.) 

1  <^2i.  Whether  a  person  can  be  eon- 
Ticted  of  two  distinct  penalties  in 
the  same  information  r  but  if  he 
can,  he  ought  to  be  convicted  of 
both.     1  Term  Hep.  249. 

2  A  defendant  may  be  eonvincted  of 
several  offisnces  in  the  same  convic- 
tion,    fi.  V.  Sivallow.    8  J'erm  Rep. 

S  Two  persons  cannot  be  convicted 
in  separate  penalties  under  statute 
5  Anntj  c.  14,  8.  4,  for  using  a  ejrey- 
hound  to  destroy  game.  JS.  v. 
lileasdale,    4  Term  Sep.  809. 

4  Each  of  several  defendants  con- 
victed on  statute  1  W.  &  M.  e.  18, 
for  distributing  a  dissenting  congre- 
gation, hi  liable  to  the  penalty  of 
20/.  imposed  by  that  act.  R.  v. 
Hube.     5  Term  Rep.  5i2. 

VII.  Qnashingf  or  Appealing  from. 

1  Proviso  in  an  act  must  be  insisted 
on  before  conviction.  The  King  v. 
yord.     1  Str  t^3. 

^  Tbe  defendant  was  convicted  upon 
rt  and  7  W.  3,  c.  1,  for  swearing  a 
hundred  oaths,  >iz.  by  G — d;  and 
a  hundred  curses,  \\7..  G — d  d — n 
you.    And  st  rjeaut  Damall  took  <yt-» 


ception  to  this  oonviction,  that  the 
oaths  and  curses  ought  to  have  been 
set  out  an  hundred  times,  each  par- 
ticularly, sed  mm  allocatur  ;  for  it  is 
sufficient  to  say,  he  swore  such  an 
oalh,  or  made  such  a  curse,  an  hun- 
dred times.  But  tlien  the  convec- 
tion was  anashed,  becanse  the  re- 
cord was  that  the  witnesses  praesti- 
tit  sacramentvm^  &c.  whereas,  it 
ought  to  have  been  in  the  present 
tense  praestat.  Rex  v.  Roberts,  ii 
L.  Ray%n.  1376.    1  Sir.  608. 

8  Where  fine  is  for  forcible  entr^, 
conviction  not  quashed  on  motion. 
'  The  ^een  v.  Layton.    2  Salk.  450. 

4  If  justices  of  the  peace  convict  a 
man  of  a  forcible  detainer,  (hey 

*  ought  to  set  the  proper  tine  upoit 
him.  The  coiumitnient  of  a  man 
to  lay  in  prison,  quasqu.  finemfuerit, 
is,  if  no  hne  is  set  upon  him  at  the 
time  of  the  commitment,  illegal. 
The  King  v.  Elweli  and  others.*  2 
L.  Raym.  10 14. 

Q  Conviction  quashed  where  the  in- 
former was  the  witness.  The  King 
v.  Stone.  2  1m  Raym.  1545.— S.  P. 
The  King  v.  TiUey.    1  Str.  316. 

6  Where  a  conviction  of  forcible  en- 
try is  quashed,  the  court  must  a- 
ward  restitution.  The  Kivg  v. 
Jones.    1  Str.  474. 

7  Conviction  of  forcible  entry  in  the 
preterperfect  tense.  Hie  King  v. 
Ijinden.    1  Str.  443.   - 

8  Conviction  presumed  right  if  the 
contrary  does  not  appear.  Tliz 
King  V.  Theed.     1  Str.  608. 

9  Conviction  on  hawkers  and  pedlars 
aiit  not  to  be  set  aside  for  inaccura- 
cy.   Rex  V.  Aikin.     3  Burr.  1785. 

10  Convietipn  on  the  statute  against 
hawkers  and  higlers  bad,  where  the 
matter  tliat  supports  it  falsified  by 
the  affidavit.    Anon.    Lcfftj  183. 

11  Conviction  against  the  defendant 
for  killing  deer  was  removed  into 
this  court  by  certiorari^  and  was 
quashed,  because  it  said  only,  that 
he  killed  deer,  in  quodam  loco, 
where  they  had  been  usually  kept, 
and  did  not  say  inclosed*  Regina 
V.  tMoore.    2  i.  Ra^iu  791. 
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1^  In  eonvietioDS  it  is  ill  for  the  wit- 
ness to  swear  the  defendant  is  guil- 
ty generally.  T/te  I^ng  v.  Bacer. 
1  iSS^r.  316. 

13  Perjury  being  alleged  in  the  in* 
dietmeut  to  have  been  eoinniitted  in 
the  time  of  the  late  king,  and  eharg- 

.  ed  to  be  against  the  peaee  of  the 
new  king,  is  fatal,  and  renders  the 
indietment  insufficient,  and  a  eou- 
Tietion  therefore  reversed  in  the 
House  of  Lords,  and  defendant  dis- 
eharged  therefrom.   Bex  v.  Lookup, 

5  Bmr.  1901. 

i-lf  Convietton  on  the  stat.  5  G.  3,  e.  14i, 
,  for  preservation  of  fish  quashed,  be* 
cause  it  should  appear  thereon,  that 
the  fishing  was  without  the  consent 
of  the  owner.  Bex  v.  Ckirden.  4 
Burr.  2279, 

10  Conviction  affirmed  after  death  of 
the  party.  The  B^ng  v.  Bob&rts. 
2  9tT.  937. 

iA  In  convictions  for  non-payment  of 
money  the  sum  must  be  mentioned, 
or  conviction  will  be  quashed.  The 
King  V.  CatheralL    2  Str,  900. 

€7  Apperance  cures  defects  in  sum- 
mons, but  it  must  appear  in  the 
conviction,  that  the  justices  are  of 
the  coQBty  where  the  offence  was 
committed.  The  King  \,  Johnson. 
1  8tT,  261. 

IS  Conviction  of  jonmeymen  wool- 
combers  for  conspiring  to  raise  their 
wages  quashed,  because  the  evi- 
dence was  not  alleged  to  have  been 
in  the  pres<ince  of  the  defendants, 
and  because  no  judgment  was  stated 
in  the  said  conviewi.  2  Burrows^ 
1163. 

19  The  penalty  on  the  gaming  act 
must  be  sued  for  after  a  conviction. 
The  King  v.  Lockup.    2  Str.  1048. 

29  Seller  of  deers  skins  may  be  con- 
victed. 2^he  ^ueen  v.  Jennings.  1 
Salk,  383. 

St  On  a  conviction,  witnesses  swore 
that  in  a  field,  about  a  quarter  of 

6  mile  from  defendant's  house, 
which  thev  believed  to  be  in  his  oc- 
cupation, uiey  saw  two  of  his  ser- 
vants loading  tea  into  a  cart,  which 
one  of  them  swore  was  defendant's. 


Another  swore,  that  defendant  tail 
^  it  was  unfortunate  for  him,  that 
his  servants  had  taken  his  cart  nai 
his  horses  without  his  knowledge." 
Defendant  declared  ^  he  knew  nsth- 
iiig  of  his  servants  having  the  tes," 
but  did  not  produce  any  evidence  ii 
proof  thereof ;  nor  that  thedntiei 
chai^able  on  the  tea  had  been  paid 
or  secured.  And  now,  on  shewing 
cause  why  conviction  should  not  Ik 
quashed,  so  much  of  it  as  related  t» 
the  penalty  of  treble  the  vtdue  of  tk 
tea  was  quashed  ;  but  the  rest,  ai 
to  conderanition  of.  tea,  cart  asl 
horses,  adjudged  good.  Bexy.Iiak. 
Cowp,  728. 

22  The  court,  on  deciding  on  the  le- 
gatity  of  a  conviction,  cannot  like 
cognizance  of  any  fact  contaioed  is 
the  certi€>ran  by  which  the  convie- 
tion  is  removed.  £.  v.  J.  List&n,  6 
Term  Bjep,  338. 

i93  And  therefore  they  refused  to 
quash  a  convictiott  on  stat  12  G.  ^ 
c.  28,  directing  the  penalty  to  be 
distributed  according  to  that  tely 
though  it  appeared  in  the  eertiort- 
ri  that  the  convietion  was  made  at 
one  of  the  seven  public  offices  es- 
tablished by  stat.  32  G.  3,  c.  5S, 
which  directs  that  all  penalties  le- 
vied by  the  justices  under  that  act 
shall  be  paid  to  the  receivers  ap- 
pointed by  that  act.  6  Term  Hep. 
338. 

24f  ^u.  Even  if  that  fact  had  appear- 
ed on  the  conviction,  whether  it 
would  have  been  a  legal  objectioi 
to  it  ?  5  Term  Bep.  341. 

25  The  legislature  did  not  intend  V 
stat.  32  G.  8,  c.  58 J  to  alter  the  fora 
of  convictions ;  and  until  the  cm- 
victton,  the  receiver  cannot  rasio- 
taia  an  action  for  money  had  and 
received  to  recover  the  sum :  |W 
BuUer,  J.    5  Term,  Bep,  341. 

26  An  appeal  against  a  conviction  si 
stat.  24  G.  3,  St.  2,  c.  dl,  foraot 
entering  horses,  &c.,  mast  be  to  the 
quarter  sessions  next  after  the  coa* 
viction^  and  not  after  the  exeaUif^' 
Frosser  y.  II  i  Term  Bif^ 
411'. 
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fd  £rTon  io  eouvietions  before  a  ma- 
gUtrate.    4;  Ar/to*  2M. 

yni.  Surplusage  in. 

1  Surplusage  vrili  not  vitiate  a  eon- 
victioD.    4  2hT»  Hep*  767. 

2  If  a  eoDvietton  under  stat.  31  O. 
8f  e.  2ly  8.  4y  whiah  enaeU  that  all 
eonvic(ion»  against  that  act  may  be 
made  out  ^  in  the  form  or  to  tlve  ef' 
/ect  following,"  (giving  the  form) 
contain  all  the  substantial  part»  of 
that  prescribed,  it  is  good,  thoush 
it  also  contain  something  more.  a. 
V.  J.  Jffferiesi    4  Term  uep,  7«7. 

9  Where  an  informer  need  pot  nega* 

tive  any  nt  the  exceptions  in  a  «tat- 

^  lite,  but  negative  some  of  them  on- 

'  ly,  that  part  of  the  information  will 

be  rejected  as  surplusage.     1  Term 

Bep.  320. 

4  If  the  convicting  magistrate  give  a 
proper  date  to  the  time  of  the  eon- 
Tietion  upon  the  face  of  it,  and  af- 
terwards add  an  impossibte  date  to 
the  time  when  he  set  his  hand  and 
seal  to  the  conviction  (being  before 
the  offence  committed,)  the  latter 
may  be  rejected  as  surplasage.  IL 
V.  Pieton.    2  East,  195* 

9  An  information  founded  on  a  penal 
statute  must  negative  the  exceptions 
in  the  enacting  clause  creating  the 
penalty,  and  also  those  contained 
w  a  preceding  section  to  which 
the  enacting  clause  refers  in  ex* 
press  terms.  A  v.  J.  Prattefu  6 
Term  Bep,  53^. 

IX.  Duty  of  Jusfices  i  ExecutUm  on^ 

Sfc. 

i  A  person  can  commit  but  one  of- 
fence on  the  same  day^  by  exercising 
his  ordinary  calling  on  a  J^tnday, 
contrary  to  the  stat.  29  Car.  2,  c.  7. 
And  if  a  justice  of  the  peaee  con- 
vict him  in  more  than  one  penalty 
for  snch  offence,  it  is  an  excess  of 
jurisdiction,  for  which  an  action 
will  lie  before  the  convictions  are 
quashed*  Crepjm  v.  Dwrdei^  and 
atbers.    Cowp.  G40% 


2  Motion  to  dispense  with^the  af* 
.  pearance  of  a  justice  of  the  peace 

convicted  on  an  information,  for  a 
conviction  by  him  made  of  an  ale- 
house-keeper, who  was  never  sum-' 
moned  or  heard,  but  refused  on  de- 
bate, unless  some  reason  given  or 
affidavit  made.^pT^  King  v.  ffigr- 
wood.    2  8tr,  1TO8. 

3  Where  justices  have  power  to  con- 
vict on  oath  of  one  witness,  they 
may  convict  on  the  confession  of 
the  party.  The  King  v.  Oage.  i 
Str.  646. 

4  Justices  of  the  peaee  cannot  fine  a 
man  for  killing  rabbits  in  a  private 
warren.  Mex  v.  Faiies.  l  JU  Buy- 
mand,  151. 

B  Oath  made  de  veritate  prfsmisso* 
rum^  sufficient  in  convictions.  Ex- 
ecution may  go  on  affirmance  of 
convictions  by  Itvarij  fieri  facias,  or 
capias  ad  satvsfaeiendum.  The  King 
df  queen  v.  l^ranklin.    1  SaUc.  869. 

•  On  conviction  affirmed  in  B.  H. 
execution  shall  be  by  levari  fa- 
cias to  the  sheriff. ^Where  the 

law  gives  a  distress  for  a  public 
benefit,  the  officer  may  selL  JRng 
V.  Speed.  1  8alk.  879.  1  L.  Bay- 
mond,  083. 

In  summary  convictions  it  is  saffi- 
eient  to  describe  this  offence  in  the 
words  of  the  statute.  lb.  ±L.Baym, 
BS$. 

7  Witness  indicted  for  perjury,  nt^ 
reason  ibr  postponing  judgment  a- 
gainst  the  person  convicted.  The 
King  V.  Naydon.  3  Burr.  1887.  t 
Black.  404. 

A  feme  coixrt  may  be  convicted  for 
selling  gin.  The  Khig  v.  Crofts. 
2  Str.  1120. 

Wh^re  there  is  a  conviction  the 
conrt  will  not  discharge  on  the 
warrant  of  commitment,  without 
having  the  conviction  before  them. 
And  they  cannot  set  fine  on  a  con- 
viction by  justices' of  peace,  if  o- 
mitted.  The  King  v.  Bdwardnm 
Eltcell.    2  Str.  794. 
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COPARCENERS. 

i  Parceners  must  join  in  avo%\Ty. 
Stedimn  v.  Bate9>,  l  8a!k.  390.  i 
L,  Rapn.  64'. 

S  The  possession  of  one  co-Lelr  in 
gravel-kind,  is  i^  possession  of  the 
other,  when  heaters  with  an  ad- 
verse intent,  to  oust  tlie  other. 
Davenport '  v.  Tyrrd.  1  Black, 
675. 

3  One  tenant  in  common  shall  not 
bar  the  other  by  the  Statute  of  Lim- 
itationS)  where  there  is  no  adverse 
possession.  Fairclaim  on  the  De- 
mise ofBmpson  and  Shackleton.  2 
Black,  b90.    5  Burr,  2601'. 

4  One  tenant  in  oommon  may  bring 
action  for  the  doable  value  of  his 
moiety,  under  the  stat  4  G.  2.  Cut- 
ting V.  Derby,    2  Black,  1077. 

5  One  of  several  coparceners 
may  maintain  an  action  of  ^ect- 
ment  on  her  separate  demise.  Jack' 
son  ex  dem,  Fitzroff  attd  others  v. 
Sample,    l  Johns,  Cos,  23  i. 


COPPER. 

Round  copper  bars,  round  copper* 
plates,  and  round  copperplates 
turned  up  at  the  edges,  are  not 
subject  to  duty  upon  exportation. 
United  States  Y.  Kyd  ^  Watson.  ^ 
Cranchj  i. 

Round  copper  bottoms  turned  up  at 
the  edgey  are  not  liable  to  duties, 
althouc^h  imported  under  the  de- 
nomination of  ^  raised  bottoms." 
United  States  v.  Potts,     9  Crunch^ 

284. 


copy. 

A  copy  not  evidence  where  the  o- 
riginal  may  be  had.     1  Mass.  024. 
\  sworn  copy  of  an  order  from  the 
treasurer's  oince  is  not  admissible 
in  evidence.     1  Mass,  52-%, 

The  keeper  of  a  public  record 
cannot  refuse  a  copy  to  a  person 


demanding  it  on  the  terns  pTtserib- 
ed  by  law.  Marbury  v.  Mtisaru 
1  Cranthj  160. 


COPYHOLD. 

I.  Custom  essential  to, 
II.  Fines  on  admission, 

III.  Forfeiture  of. 

IV.  Surrender  J  Effect  of 
V.  Timber, 

\LJVhat  shall  pasSf  Sfc. 

I  Custom,  essential  to, 

1  A  custom  for  a /erne  cwxd  to  snr- 
render  her  copynold  lands  wthoat 
the  assent  of  her  husband,  is  bad. 
Stevens  on  Demise  <^  fVise  v.  Tjrrd. 

2  mis.  1. 

2  The  tenant  in  copyholds  is  is  bj 
admittance  only,  aecorduis  to  tbe 
quality  of  his  estate  in  His  troe 
right  5  and  the  lord,  through  hii 
steward,  is  merely  an  instmnicot  ef 
custom,  to  convey  that  right  .to 
Loffty  390. 

Custom  in  King^s  Swinsfordy  that  esr 
tates  are  intailable,  and  can  be  iwir- 
red  by  recovery  only,  but  found  that 
surrender  was  also  good,  the  Coort 
agreed^  the  custom  mieht  be  both 
ways,  but  that  surrender  was  the 
most  natural.  Awm.  llfi^ 
Custom  in  a  manor  to  grant  land* 


5 


the  lives  ot  A.  B.  and  Ciswan^t- 
ed  by  the  custom.  Svmik  r.J^' 
haUow.  1  Salk,  183.  ^LBUfl- 
994.    3  Salk  181.  . 

Custom  to  bar  the  intailflf«oP.^- 
hold  by  suilender,  may  subsist  cojk 
currently  with  a  custom  to  bar  ny 
recovery,  though  the  ws^*"2^ 
much  less  frequent.  Doe  v.  t^' 
2  Black,  944.  ,  o,, 

A  lease  for  vearsby  a  eWh***;; 
with  licence  if  the  lord,  «i'^« 
widow,  bv  custom,  woulil  be  «n« 
tied  to  heV  free  bench,  '^^^y% 
holder  had  died  seised,  defe^«  •'^ 
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\^  it.  &iZtstory  ex  dem.  Cooke  v. 
Httrd,    Cowp.  481. 

B  WhateTer  may  pass  by  deed  wi(li- 
out  surrender^  though  it  be  neeessa- 
ly  to  enrol  the  deed  is  no  copyhold; 
likewise  whatever  may  pass  by  sur- 
render^ secundem  consu^udinem  ma- 
neriU  without  saying,  ad  voluntatem 
dominij  is  no  copyhold.  Page  v. 
Smith.     3  aaUc.  tOO. 

?  Copyhold  estates  are  liable  to  spe- 
cial occupancy i,  Jyoe^  an  the  De- 
mise  of  Ltinpriere,  v.  MotHtu  2 
Black.  1148. 

8  Custom  to  bar  entails  of  copyhold 
by  recovery  or  surrender,  goocL  Ev' 
erell  v.  Smalley.  1  fFiUs  26.  2  8tn 
±±97. 

^  Copyhold  must  be  pleaded  to  be 
such  time  out  of  mind^  atfd  cannot 
be  created  in  time  of  memory.  Roe, 
on  Demise  ofMwman^  v.  JSTewman* 

2  Wils.  129. 

10  Custom  is  the  very  essence  of  a 
copyhold ;  and  if  the  custom  be  si^ 
lent,  the  common  law  must  regulate 
the  course  of  descent.  Denn  d. 
Goodwin  and  others  v.  Spray,  ±  2\ 
Bep.  474h 

11  A  copyhold  cannot  be  created  by 
operation  of  law,  but  must  have 
been  demised  and  demisable  by  Co- 
py time  odt  of  mind.  Bevell  v.  Jod' 
arelL    2  Term  Rep.  415  and  700. 

±2  If  there  be  a  custom  within  a 
manor  for  a  lord  to  srant  parcels  of 
the  waste  by  copy  or  court  roll,  the 
premises  s^ranted  in  that  mode  are 
well  described  as  copyhold  premi- 
ses, though  the  date  of  the  grant  be 
modem.  Lord  JSTorthwiek  v.  Stan* 
way.     3  Bos.  Sf  Pull.  346. 

13  A  lord  of  the  manor  cannot  seize  a 
copyhold  estate  as  forfeited  pro 
dejfectu  tenentl%  without  a  custom. 
Roe  d.  7\trrant  v.  Hellier.  8  Term 
Rep.±e2. 

14  Therefore,  where,  on  the  death  of 
a  copyholder  of  inheritance,  the 
lord«  a^er  three  proclamations  for 
the  heir  to  come  in,  seized  the  es- 
tate into  his  hands,  and  afterwards 
granted  it  in  fee  to  another,  the 
court  eoDMdered  it  a»  an  absi^ute 

46 


seixurej  aiid  coniequeutly  irreguUf, 
thefe  being  no  custom  to  warrant  it ; 
and  being  irrecolar  as  an  absolute 
seizure,  it  could  not  afterwards  be 
set  up  by  the  lord  as  a  seizure  quous- 
que,    3  Term  Rep.  162. 

15  Under  a  grant  by  copy  of  court- 
roll  of  a  reversionary  estate  to  iSl. 
(who  had  before  a  life  estate  in 
the  premises)  fidbendem  to  himfbr 
the  lives  of  B.  and  C,  his  grandsons, 
during  the  life  of  either  of  them 
longest  liixingj  successively,  accord- 
ibg  to  the  custom,  &e.  reserving  a 
heriot  and  6s.  rent ;  A,  alone  takes 
the  legal  estate  in  reversion,  and 
not  the  eestuy  que  vies  ;  there  being 
no  custom  to  enable  them  to  lake  ; 
although  they  were  stated  to  be  ad- 
mitted tenants  in  reversion. 

And  though  in  consideration  of  thd 
fine  paid  by  the  grandfather,  the 
lord  suffered  the  first  in  succession 
of  the  eestuy  que  vies  to  enter  as  ten- 
ant upon  the  death  of  his  grandfa* 
ther,  and  received  the  6s.  rent  front 
him  till  his  death ;  yet  he  not  dyings 
seifced  of  the  legal  estate,  his  wi£ 
ow  could  not  claim  her  free  bench 
aocording  to  the  custom. 

Nor  did  such  receipt  of  rent  from  the 
eestuy  que  vie  constitute  a  tenancy 
from  year  to  year,  so  as  to  entitle 
his  widow  to  notice  to  -quit,  the  rent 
not  being  received  as  between  land- 
lord and  tenant,  but  attributable  to 
another  consideration.  R^it  d. 
Tlie  Dean  and  Chapter  of  freUs  v. 
Bawden.    3  East,  260. 

16  Devisees  of  a  copyhold  holdii^  as 
tenants  in  common  have  severales- 
tates  to  which  they  must  be  several^ 
ly  admitted  $  and  for  which  sever- 
al services  are  due  to  the  lord  ^  and 
several  heriots  on  the  death  of  each 
tenant :  and  the  multiplication  of 
heriots  and  fees  on  admission  still 
continues,  notwithstanding  the  re- 
nnioii  of  the  same  land  afterwards 
in  one  person  ;  the  estates  or  inter- 
ests in  the  land  once  divided  in  sev- 
eralty continuing  severaL  Mree  v, 
Scvit.    6  East,  476. 

17  There  can  be  no  general  oconpan' 
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of  a  copyhold,  l)eeaiise  tlie  freehold 
id  always  in  the  lord;  and  the  stat- 
utes 29  Car.  2,  e.  3,  s.  12,  aod  14 
G.  2,  c.  ZOf  9,  9,  appropriating  es- 
tates pur  autre  vie  where  there  is 
no  special  occupant,  do  not  extend 
to  copyholds,  and  one  who  was  ad- 
mitted tenant  upon  a  claim  as  ad- 
ministrator *' de  bonis  non  to  the 
the  grantee  of  a  copyhold  pur  autre 
vie,  having  no  title  in  such  cliarac- 
ter,  cannot  r'ecover  in  ejectment  by 
virtue  of  such  admission  as  upon  a 
new  and  substantive  grant  of  the 
lord.  Zoiich  dem.  Forse  v.  Forse* 
7  East,  186. 

1^  One  may  hold  the  prima  tonsura 
of  land  as  capyjliofdi  and  another 
may  have  the  soil  and  every  other 
beneficial  enjoyment  of  it  as  free- 
hold. And  ancient  admissions  o£ 
the  copyholder,  and  those  under 
whom  he  claims  the  land  by  the 
description  of ' '  tres  aeras  prati" 
may  be  construed-  only  to  carry  tlie 
prima  tonsura,  if  in  fact  they  have 
enjoyed  no  more  under  such  admis- 
sions, while  another  has  had  the 
after-crop,  and  has  cut  the  trees  and 
fences,  scoured  the  ditches,  Repair- 
ed the  fences,  and  kept  the  drains ; 
though  the  copyholder  may  have 
paid  all  rates  and  taxes,  which  was 
in  his  own  wrong.  Stammers  v. 
Dixon.    7  Easty  200. 

i9  Where  the  tenants  of  a  manor,' 
formerly  belonging  to  a  monastery ,> 
holding  by  border  service^  and  the 
defence  of  TipiemoiUh  Castle^  under 
copy  of  court  rell^  and  whose  estates 
passed  by  surrender  and  admittance, 
shewed  in  evidence  by  surrenders 
as  far  back  as  they  existed  in  writ- 
ing ;  by  admissions  from  the  iTth 
Eliz.  to  the  14th  Car.  1 ;  by  exche- 
quer decrees  between  the  lords  and 
tenants  in  the  times  of  Eliz.  a^nd 
Jae.  1 ;  and  by  an  inquisition  of 
the  jnry  at  the  court-baron  of  the 
lord  in  the  2d  of  Jae.  2;  that  they 
were  copyholders  of  inheriiancey 
"With  fines  certain,  hoiding  according 
to  the  custom  of  husbandry  of  the  iwt- 
vory  (or  according  to  tlie  custom  of 


the  manor  generally)  without  slit' 
ingthem  U  hold  at  the  w'M  of  ihz 
lord:  admitting  this  evidence  tt 
outweigh  proof  of  minister's  ac- 
counts in  the  30th  and  Slst  Hen.  8; 
a  grant  of  the  manor  from  the 
crown  in*  the  9th  Car.  1,  locladiDe 
these  estates  under  the  name  of 
tenements  of  husbandry  ;  subsequent 
mesne  conveyances  reserving  the 
coal-mines,  &e.  in  certain  distriets  ; 
and  admissions  f^om  1^63  to  1777. 
(including  admissions  of  the  several 
tenants  to  the  estate  immediately  in 
question,)  in  all  which  they  were 
stated  to  hold  at  the  will  of  the 
lord,  as  well  as  according  to  the 
custom  of  husbandry  of  the  manor, 
&c.  :  yet  as  (here  was  evidence  for 
more  than  a  century  past  tbatthe 
lord  had  leased  the  coal  and  lime- 
stone under  the  copyhoM  lands  in 
different  parts  of  the  manor,  and 
had  received  rent  for  the  same ;  and 
that  the  lessees  of  the  lord,  and  not 
the  tenants,  had  taken  the  coal  and 
limestone  ;  held  that  such  aefs  of 
ownership  explained  the  nature  of 
the  tenure  according  to  tlie  aisiam  of 
husbandiry  of  the  manor ,  &c  and 
shewed,  in  aid  of  the  other  evidence, 
tiiat  the  freehold  was  in  the  lard  and 
not  in  tlie  tenants.  And  at  any  rate 
the  evidence  preponderating  so 
much  in  favour  of  the  lord^  the  court 
would  not  disturb  a  verdict  given 
for  him.  Brown  t,  Batdins,  7 
£asf,  409. 
20  Where  three  lives  in  a  copy  arc 
to*  take  successive,  and  a  father,  the 
sole  purchaser,  puts  in  the  Kves  of 
himself  and  two  sons,  in  general  the 
sons  shall  take  beneficially,  unless 
it  appear  by  any  concurrent  act  of 
the  father  that  he  did  not  so  intend  it^ 
as  by  taking  at  the  same  coort  a  li- 
cence from  the  lord  to  himself  and 
his  mother  (who  had  her  free  hesf  b) 
to  lease  for  70  years.  In  vbicli 
case,  if  the  father  afterwards  lease 
by  way  of  mortgage  pursuant  to 
such  licence,  and  there  he  a  custom 
in  the  manor  for  the  first  taker  to 
dispose  of  the  estate  as  against  the 
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other  lives,  sucb  eustom  may  ope- 
'    rate  to  devest  the  legal  estate  of  the 
lives  in  reversion^  aud  give  it»to  tlie 
lessee ;  or  if  that  were  doubtful ;  or 
if  the  lieeoee  of  the  lord  might  be 
construed  to  extend  only  to  the  first 
taker  of  the  new  co^y  jointly  with 
Jiis  mother,  and  the  first  taker  alme 
executed    such    lieenee   after   her 
death ;  yet  a  court  of  equity  (even 
if  the  surviving  life  ((he  son)  suc- 
.eeeded  at  law  on  his  strict  legal  ti- 
tie)   would  make  the  son,  the  sur- 
viving life    eonvey  to  his  father's 
lessee  and  pay  all  the  costs  in  law 
and  equity.      Sicift  d.  Farv  v.  Da- 
vis,    8  East^  358,  n, 
21  The  lord  of  a  manor,  as  such,  has 
no  right  without  a  custom,  to  enter 
jupon  the  copyholds  within  his  ma- 
nor under  which  there  are  mines 
and  veins  of  coal,  in  order  to  boar 
for  and  work  the  same :    and  the 
copyholder  may  maintain  trespass 
against  him  for  so    doing.     But 
where  the  defendant  justified  under 
the  lord,  as  being  seised  in  fee  of 
the  veins  of  coal  lying  under  the 
copyhpld  ienemeuU^ogkherunth  the 
liberty  of  boring  for  and  getting  the 
coal^  Sfc  it  is  not  enough  for  the 
plaintiff  to  reply,  that  as  well  all 
the  veins  of  coal  under  the  said  clo- 
ses in  which,  &e.  as  the  rest  of  the 
.  -soil  within  and  under  the  same,  had 
immemorially  been  parael   of  the 
manor  and  demised  and  demisable 
by  eopy,  &c.  without  any  exception 
or  reservation  of  the  coal,  &c.  unless 
he  also  traverse  tlie  liberty  of  work- 
ing the  mines;   because 'the  plea 
claims  such  liberty  not  merely  as 
annexed  to  the  seisin  in  .fee  to  be 
exereised  when  in  actual  possession 
but  as  a  present  liberty  to  be  exer- 
eised daring  the  continuance  of  the 
copyhold's  estate;    and  therefore 
the  replication  is  only  an  argumen- 
tative  denial  of  the  liberty,  and 
does    not  confess     and    avoid    it. 
Bourne  Y.  Taylor.    40  East.  189. 
"23   One  who  has  a  prima  facia  title 
to  a  copyhold  is  entitled  to  inspect 
the  court  rolls,  and  take  copies  of 


them,  so  far  as  relates  to  the  copy« 
hold .  claimed,  though  no  cause  be 
depending  for  it  at  tne  time.  £^ng 
V.  Lucas.    10  Eastj  235. 

23  Entries  on  the  rolls  of  a  manor 
court,  of  admissions  of  tenants  in 
remainder  alter  the  determination  of 
the  estate  of  the  last  tenant's  widow 
who  held  during  her  chaste  viduity, 
s  are  evidence  of  a  custom  for  thC^wid- 
ow  to  hold  on  that  condition,  so  as 
to  maintain  ejectment  against  her 
.as  for  a  forfeiture,  on  proof  of  her 
incontinence  ;  althougn  there  were 
no  instances  in  fact  stated  on  the 
roUs  or  known  of  such  a  forfeiture 
having  been  enforced.  Doe  dem. 
•Askew  V.  Jlskew.    io  East,  520, 

24*  A  copyhold  having  descended  to  a 
wife  as  heir  at  lavv,  who  died  before 
admittance,  havin^first  borne  a 
child  to  her  husband,  which  died  an 
infant,  the  husband  was  held  enti- 
tled to  hold  for  his  life,  in  the  na- 
ture of  a  tenant  by  the  courtesy  of 
Englandj  according  to  the  custom  of 
the  manor;  though  the  onl^evi- 
dence  of  such  custom  on  the  rolls 
was  three  instances  of  husbands  ad- 
.mitted  as  tenants  by  the  courtesy, 
according  to  the  custom,  whose  res- 
pective wives  had  been  admitted 
during  their  lives  ;  the  title  of  a 
wife  claiming  as  heir  by  descent  be- 
ing complete  without  admittance, 
by  the  general  law  of  eopy  hold,  and 
tie  title  of  a  tenant  by  the  courtesy 
being  also  by  operation  of  law.  Doe 
d.  Milner  v.  BriglUwen.  10  East^ 
083. 

25  And  having  such  good  title  to  the 
possession  as  tenant  by  the  courtesy i» 
his  possession  of  the  copyhold,  af- 
ter his  wife's  death  will  be  referred 
to  that,  and  not  to  any  adverse  ti- 
tle ;  though  he  were  admitted  af- 
ter his  wife's  death  to  hold  to  hini 
pursuant  to  the  settlement,  hy  which 
the  estate  of  the  wife  was  limited  to 
the  survivor  in  fee  ;  so  as  to  let  in 
the  title  of  the  heir  at  law  of  the 
wife  in  ejectment  brought  within  2% 
years  after  the  husband^s  deaUL 
ibid. 
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.20  And  Ihougli  one  dd  of  ike  eopyhold 
had  been  settled  many  years  before 
upon  a  third  person  for  life ;  but  no 
surrender  having  been  made  to  the 
trustee^  under  the  settlement,  the 
legal  estate  had  remained  in  the 
heirs  of  the  tenant  last  seised  and 
admitted ;  and  the  steward  of  the 
niioior,  appointed  by  the  heir  at 
la\^  and  her  husband,  had  in  his  ac* 
counts  after  the  wife's  death  (which 
was  evidence  of  his  having  done 
the  same  in  her  life  time)  for  above 
20  years  back,  debited  himself  with 
the  receipt  of  two  Sds  of  the  rent  for 
the  husband  on  account  of  his  -wife^ 
and  the  remaining  one  3d  for  such 
other  person  claiming  under  the 
settlement ;  yet  such  payment  to 
the  latter  must  be  taken  to  have 
been  made  bv  the  consent  of  the 
person  entitled  at  law  to  the  whole; 
so  as  to  do  away  the  notion  of  an 
adverse  possession,  by  the  husband, 
of  that  one  3d  distinct  from  his  posi 
session  of  the  other  two  3ds,  as  tenant 
by  the  curtesy  after  his  wife^s 
death  ;  in  answer  to  a  claim  by  the 
heir  at  law  of  the  wife  against  the 
devi.see  of  the  husband  w'ho  set  up 
an  adverse  possession  for  above  20 
years  after  the  wife's  death.  Doe 
a.  J^Unep  v.  Bri^itwetu     lo  East^ 

083. 

27  Nor  will  any  release  from  the  heir 
at  law,  living  at  the  time  of  such 
curtesy  estate  be  presumed  during 
that  period;  nor  after  his  death 
from  the  present  heir  at  law,  who 
might  be  called  upon  in  equity  to 
dit»eover  it,  if  given ;  though  such 
release,  if  proved  or  presumed, 
would  bar  the  copyholder's  eUim, 
JbUL 

II.  Fines  on  admissUm^ 

.1  A  copyholder  surrenders  to  the  use 
of  his  will,  and  by  his  will  orders 
and  directs  two  persons  to  sell,  and 
to  apply  the  monies  arising  thereby, 
for  Uie  purposes  in  the  will  j  they 
mav  sell  without  being  admitted, 
^od  the  lord  shall  admit  the  vsndec, 


and  shall  hare  hut  one  fine.    ISM 
er,  on  dem,  of&ulyardj  Esq,  Lord  of 
tJie  Manor  of  UougkUy,  in  Si^oUcy 
V.  Preston.    2  WUs.  400.  . 

2  Tenant  for  life  by  marriage  settle* 
ment  of  (i  manor  is  entided  to  a 
general  fine  from  a  customary  ten- 
ant of  that  manor,  upon  the  death 
of  the  last  admitting  lord,  and  oth* 
er  tenants  submitting,  Mowed  in 
evidence.  The  Duke  of  Somerset  v. 
France  8[  another,    1  Str.  654. 

3  If  a  copyhold  is  granted  ibr  a  term 
of  years,  the  executor  of  the  termor 
is  obliged  to  be  admitted,  and  the 
lord  is  entitled  to  a  fine  upon  sueh 
admittance.  Earl  of  Bath  v.  M- 
neifj  spinster.     1  Burr.  207. 

4  One  gross  fine  cannot  be  assessed 
on  the  admission  to  several  copy* 
hold  tenements.  Orant  v.  jMte,  i 
Doug.  722. 

Two  years'  rent,  without  any  dedae- 
tion  for  the  land-tax,  is  fixed  as 
the  sum  assessable  for  an  arbitrary 
fine  on  admission  to  a  eopyhqld  es** 
tute.    lb. 

And  if  it  is  so  stated  in  the  declaration 
in  an  aetiou  for  the  fine,  it  is  error, 
and  not  cured  by  verdict.    lb. 

5  Fines  payable  to  the  lord  of  the 
barony  of  QiUestandy  and  their  lih^ 
erty  of  exchanging  found  for  the  ten- 
ants, upon  a  trial  at  bar.  Hemry^ 
Earl  of  Carlisle^  v.  Armstrong  et  aL 
1  Burr  333. 

6  Fines  to  be  set  according  to  the 
improved  value.  Sir  WUSam  HsA^ 
ton,  Bart.  v.  ILisseU.    2  Str.  i04fS. 

7  A  covenant  made  by  a  copyholder 
with  a  stranger  to  assign  and  sur- 
render his  copyhold  to  nim,  which 
covenant  is  afterwards  presented  by 
the  homage,  does  not  give  the  lord 
any  right  to  a  fine.  &  ▼.  Dfendtm^ 
{Lord  of  Marwr.)     2  2>frm  Rep. 

484. 

8  wd.  a  copyholder  covenants  to  ass^n 
and  surrender  to  B.,  whieh  cove- 
nant is  presented  by  the  homage, 
but  I.efore  any  surrender  B.  assK^ 
his  interest  to  C,  to  whom  •i.  snr* 
renders  ;  C.  has  a  right  to  be  ad- 
mitted? on  payment  of  a  fine  for  hi^ 
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own  admiltanee  onlj.    2  Term  Bep, 

Q  A  eovenaot  to  sarrender  a  copy- 
hold to  a  poreliaBer,  and  to  make 
and  do  all  aets,  deeds,  &e.  for  the 
perfect  surrendering  and  assuring 
the  premises  at  the  costs  nnd  charg- 
es of  the  seller,  is  not  broken  by 
non-payment  of  the  fine  to  the  lord 
on  the  admission  of  the  purchaser  ; 
for  the  title  is  perfected  by  the  ad- 
mittance of  the  tenant,  and  the  fine 
is  not  due  till  after  the  admittance. 
Grakam  v.  8ime,    1  Ead^  032. 

^O  If  an  assessment  of  a  copyhold 
fine  be  entered  in  the  court  rolls  as 
of  lOOl.  but  that  out  of  especial  fa- 
vour the  lord  remitted  40l.  and 
thereby  reduced  it  to  60l.  and  the 
lord  sued  for  the  fine,  and  the  jury 
finding  the  annual  value  of  the  pre- 
mises sol.  give  a  verdict  for  60l., 
the  lord  cannot  retain  the  verdict 
for  the  sum  actually  due,  but  must 
make  a  new  assessment ;  the  old 
assessment,  notwithstanding  the  re- 
mitter, being  in  law  an  assessment 
as  of  tool.    3  Bos.  ^  Full.  346. 

4L1  The  lord  may  recover  iVom  a  co- 
pyholder the  fine  assessed  by  him 
on  admittance,  not  exceeding  two 
years  value  of  the  tenement,  al- 
though, there  be  no  entry  of  the  as- 
sessment of  such  fine  on  the  court 
rolls,  but  only  a  demand  of  such  a 
isum  for  a  fine  after  the  value  of  the 
tenement  had  been  found  by  the 
liomage.  Lord  J>i\nihwick  v.  Stan" 
uay.    6  Eastj  56. 

III.  Forfeiture  of. 

1  Cause  of  forfeiture  of  copyhold 
does  not  descend  to  the  heir.  Tenant 
for  years  makes  ieoftxnent ;  it  is  a 
forfeiture ;  otherwise  of  a  lease  for 
longer  term.  Eastcourt  v.  Weeks. 
1  SaUc.  186. 

3  Copyhold  surrendered  to  the  use  of 
a  will,  is  devised  to  six  persons,  one 
offers  to  be  admitted,  the  lord  refuses, 
and  therefore  cannot  seize  quosque^ 
&e.  'Roe^  on  dem.  of^Ashton^  v.  aut- 
loTi,  dtid  others.    2  WU$.  162. 


3  No  relief  against  a  voluntary  for- 
feiture of  copyhold  estase,  as  by 
making  a  lease  without  licence  from 
the  lord ;  but  it  is  otherwise  where 
the  f  >rfeiture  was  only  intended  by 
way  of  security  for  sums  due.  Sur- 
render of  copyhold  lands  to  the  fol- 
lowing uses,  declared  by  marriage 
settlement,  to  that  of  the  tenant  for 
his  life,  remainder  to  his  first  son  in 
tail,  &c.  if  these  has  been  an  ad- 
mittance upon  it,  the  act  of  the  ten- 
ant cannot  prejudice  the  son,  who  is 
a  distinct  tenant.  Sir  Harry  Peachy 
V.  1  he  Duke  of  Somerset.  In  Chan- 
cery.   1  Str.  447. 

4  If  one  of  several  co-heirs  of  a  co- 
pyholder be  a  i^me  covert  at  the 
time  of  the  ancestors  death,  an4 
the.  lord  seize  the  whole  estate,  (in 
default  of  the  heir's  not  coming  iu 
to  be  admitted  after  three  procla- 
mations,) without  first  appointing 
an*  attorney  or  guardian  for  the  feme 
covert,  according  to  the  requisites 
of  Stat.  9  G.  1,  c.  29,  a  seizure  of 
the  whole  estate  is  irregular,  though 
it  be  not  known  to  the  lord  that  one 
of  the  heirs  b  a  feme  covert.  Roe 
d.  Tarravt  v.  Hellier.  8  Term  Rep. 
162. 

5  A  forfeiture  by  a  copyholder's  le- 
vying a  fine  may  be  waived  by  the 
lord.    3  Term  Rep.  162. 

6  A  forfeiture  of  a  copyhold  estate 
can  only  be  taken  advantage  of  by 
him  who  is  lord  at  the  time  of  the 
forfeiture,  except  in  those  cases 
where  the  act  orforfeiture  destroys 
the  estate.    8  l*erm  Rep.  162. 

7  A  fine  levied  by  ii  copyholder  who 
continues  in  possession,  is  void  as 
against  the  lord.    8  Term  Rep.  162. 

8  Whether  the  lord's  right  of  entry 
for  a  forfeiture  is  not  barred  after 
twenty  years  by  the  statute  of  limi^ 
tationsP  ^(.     ibid. 

9  The  proclamations  need  not  enu- 
merate the  particalar  estate  of  which 
the  tenant  died  seized,    ihid. 

10  Nor  is  it  necessary  they  should  he 
proved  by  viva  voce  testimony ;  the 
entry  in  the  court-rolls  is  sufficient. 
3  Term  Rep,  162. 
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jll  A  6opyhoIder  demised  for  one  year, 
and  from  thence  from  year  to  year 
for  the  term  of  13  years  martj  if  the 
lord  would  license^  and  so  as  tfie  satne 
i^kould  not  be  liable  to  forfeiture: 
Jield  that  the  lieence  of  the  lord  was 
a  condition  precedent  to  the  lease 
for  the  further  term  of  18  years ; 
I  and  the  lord  having  given  notice 
^at  he  would  not  give  such  licence, 
the  assignee  of  the  lessor,  to  whom 
•the  premises  were  surrendered,  was 
holclen  entitled  to  recover  in  eject- 
ment against  tlie  tenant  after  six 
mouth's  notice  to  quit :  although  it 
^apjieared  that  such  surrenderee  was 
a  trustee  for  the  lord,  (the  real  pur- 
ehasei',)  who  had  notice  of  the 
terms  of  the  demise  when  he  pur- 
chased, with  an  exception  in  the 
contract  of  purchase,  of  aU  sitbsist- 
ing  leases^  and  afterwards  accepted 
of  quit-rent  from  the  tenant;  the 
consideration  of  these  latter  circum- 
stances belonging  to  a  court  of  equi- 
ty.  Doe  d,  ^imn  ▼.  Luff  kin  S[  oL 
4  Easty  221. 

13  Tbe  same  case  being  sent  by  the 
Lord  Chancellor  for  the  opinion  of 
the  court  of  C.  P.,  with  the  addi- 
tional fact,  that  the  lessor  had 
^covenanted  that  the  lessee  should 
quietly  enjoy  during  the  term  ;  that 
«ourt  certified  their  opinion;  that 
the  ejectment  would  lie ;  and  that 
no  action  would  lie  on  the  covenant 
fer  quiet  enjoyment-  Liiffkin^al, 
T.  A'ann  ^  al.    Mw  Rep.  163. 

t3  Where  a  copyholder  in  fee,  who 
liad  paid  a  fine  on  his  original  ad- 
mittance, surrendered  to  the  use  of 
himself  for  life,  remainder  to  his  wife 
for  life,  remainder  over ;  on  which 
snrrender  and  re-admittance  no  new 
fine  was  paid ;  and  by  the  custom 
a  remainder-man  coming  into  pos- 
session on  the  death  of  tenant  for 
life  must  be  admitted  and  pay  a 
fine:  held,  that  such  a  custom  is 
good  ;  and  that  on  the  death  of  ten- 
ant for  life,  the  next  in  remainder 
not  coming  in  to  be  admitted  and 
•pay  his  hue  after  proclamations 
mivh  and  presentment  by  the  jury, 


the  lord  ma^  seize  quousqu/t  UbibieA- 
ant  comes  in,  and  maintain  q«ct- 
ment  to  recover  the  possession  is 
the  mean  time.  And  such-  proek- 
mations  being  in  general  tenns  for 
an^  person  to  come  in  and  make  title, 
&c.  and  the  preseutihent  of  defssM 
being  also  general,  are  good;  thoi^ 
the  person  next  in  remainder  were 
known  and  named  in  the  surrender. 
JDoe  d.  JFhiUnyiad  v.  Jenny.    5  Eastf 

522, 

IV.  Swrrendery  Effect  of. 

i  A  surrender  to  one  who  is  convict- 
ed of  felony,  and  hanged  before  ad- 
mittance, the  lands  are  not  forfeit- 
ed to  to  the  lord,  but  descend  to  tbe 
heir  of  the  snrrenderer.  BoeyW 
deriu  of  Jeffereys  and  another  t. 
Hicks  and  another.    2  Wits.  13. 

d  Copyholder  in  fee,  haTinr  surrai- 
dered  to  the  nse  of  his  will,  and  af- 
terwards surrendering  to  new  par- 
ticular uses,  with  reversion  to  hiis- 
self  in  fee,  is  in  of  the  old  ose,  asd 
may  devise  the  reversion,  withoat 
any  admittance  or  fresh  surrender  ts 
the  use  of  his  will.  Thrustout  on 
the  demise  of"  Oower  ami  Cunmng- 
ham.    2  Black.  1046. 

3  A  copyholder  ejc  parte  mat^rmu  de- 
vises to  his  heir,  who  dies  before 
admittance;  the  lands  remain  de- 
scendable to  the  heir  on  the  part  of 
the  mother.  Smith  v.  Figgs.  1 
8tr.  4S7. 

4  The  grant  of  a  lord  of  a  manor  of 
copyhold  lands  to  his  wife  iromedi- 
atclv,  is  void.  Firebrass  on  dem.  of 
Symesy  Wid.  v.  Pennant.    2  H11& 

25if. 

5  Surrender  and  admission  make  but 
one  title :  which  is  not  complete  till 
admission ;  they  are  difTerent  parti 
of  the  same  conveyance  ;  the  forsi- 
er  the  substantial  part,  the  latlfr 
the  formal.  The  admittanee  oust 
follow  the  surrender,  and  shall  re- 
late back  to  it,  and  operate  from  the 
time  of  it  The  loro  is  compella- 
ble, by  mandamus^  or  decree,  to  ad- 
mit, he  is  only  an  iostrnmeat  after 
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adVnittance ;  the  heir  ^  the  sar- 
readerree  ivfao  died  before  admit- 
tanee,  is  iu  by  the  person  who  made 
the  «arrender,  and  not  by  the  lord  ; 
and  sueh  heir  is  in  by  descent,  and 
Bot  by  purchase.  Sueh  heir  shall 
not  avoid  the  free-bench  of  the  wid- 
0W9  upon  the  objectiou  of  her  hus- 
band's dying  before  admittance. 
Ibid.    Vaughan  v.  JiUcins.    d  Burr. 

6  Equity  ought  only  to  supply  a  sur- 
render against  the  heir,  in  favour 
of  a  sou  or  daughter;  but  prior 
provision  is  not  material.  Kettle 
T.  Tawnsend,  in  chancery.  1  Salk, 
187. 

7  Stewanl  of  a  copyhold  manor  may 
take,  surrenders  out  of  the  manor. 
Dudfidd  v.  Andrews.  1  SeUk.  181*. 
Lida^ley  v.  Hawkins,  1  L.  Rat^m. 
76^  same  point. 

9  Surrenderee  of  copyhold  is  within 
the  equity  of  the  statute  32  H.  8,  e. 
3,     Glover  V.  Cope.     1  Salk.  185. 

9  Admittance  relates  to  surrender, 
'    and  surrenderee's  title  begins  from 

thence.  Benson  v.  Scot  1  SalJc.  185. 

10  Devise  of  copyhold  good  without 
surrender.  Pope  andanotiier  v.  Qar- 
land.    3  8dk.  84. 

11  The  title  to  copyhold  lands  relates 
back  from  the  time  of  the  admit- 
tance to  the  surrender,  as  against 
all  persons  but  the  lord ;  so  that  the 
surrenderee  may  recover  in  eject- 
ment against  the  surrenderor  on  a 
demise  laid  between  the  times  of 
surrender  and  admittance.  HM' 
fast  d.    WooUams  v.    Clapham.    1 

Term  Rep.  COO. 

12  The  surrenderor, before  admittance, 
is  considered  as  a  trustee  for  the 
surrenderee  :  and  as  between  them, 
admittance  is  not  at  all  necessary 
to  maintain  ejectment.  1  Term 
Bep.  600. 

13  Whether  the  surrenderee,  bofore 
admittance,  can  recover  against  the 
lord,  or  a  stranger  ?  Qu.  1  Tenn 
Bep,  600. 

14  In  order  to  effectuate  the  intention 
of  the  parties,  the  court  will  con- 
«lrue  the  word  "  or'*^  to<mcan  "  and  J*- 


as  well  in  a  surrender  of  eopyhold 
premises  as  in  a  will.  WriglU  v. 
JCeinp,    3  Term  Bep,  470. 

15  Therefore  where  the  surrender  wa» 
to  the  surrenderor  himself  for  his 
life.  And  after  his  decease  to  hia 
widow  durante  viduitatej  and  upon 
her  decease  or  marriage,  to  Wl 
Wallis  for  life,  remainder  to  the  is- 
sue of  his  body;  with  a  proviso 
that  in  ease  fV.  W.  should  die  in 
the  lifetime  of  the  surrenderor,  of 
without  issue,  &c.  remainder  to  the 
surrenderor's  right  heirs ;  the  issue 
of  W.  W.  were  heU  entitled  to  the 
premises  after  the  death  of  the  sur- 
renderor and  his  widow,  although 
W.  W.  died  in  the  lifetime  of  the 
surrenderor.    3  Term  Bep.  470. 

16  A  surrender  of  eopyhold  lands  to 
the  use  of  a  will,  only  operates  oa 

..the  estate  which  the  surrenderor 
has  at  the  time  of  the  surrender. 
Doe  d.  Ibbott  v.  Cowling.  6  Term 
Bep,  63. 

17  And  therefore  if  a  copyholder^ 
having  an  estate  pur  autre  t*ie,  sur- 
render all  his  estate  in  possession^ 
remainder,  or  expectancy,  to  the  use 
of  his  will,  and  afterwards  take  the 
fee  by  descent,  and  then  dispose  of 
the  fee  by  will,  the  fee  will  not  pas* 
by  it.  6  Term  Bep.  63.  [See  tit.- 
Devise.] 

18  Till  the  admittance  of  the  surren- 
deree of  a  copyhold  upon  mortgage 
the  surrenderor  continues  the  legal 
tenant,  and  he  cannot  devise  the 
equity-of  redemption  even  after  the 
surrender  made,  without  a  new  sur- 
render to  the  use  of  his  will,  but 
the  legal  estate,  which  on  his  death 
descends  to  his  heir  at  law,  will 
carry  the  equity  of  redemption  also 
to  the  heir  in  respect  to  the  mort- 

fagee.  Doe  d.  Showen^  Widow  v. 
Froot.  5  East^  132. 
10  The  devisee  of  a  copyhold  a  cus- 
tomary estate,  which  had  been 
surrendered  to  the  use  of  the  will^ 
having  died  before  admittance,  her 
devisee,  though  afterwards  admit- 
ted, cannot  recover  in  ejectment,  for 
his  admittance  has  no  relation  to 
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the  last  legal  sorrender :  bat  the  le- 
gal title  remains  in  the  heir  of  the 
surrenderor.  Though  if  the  first 
devisee  had  been  considered  to  be 
admitted  in  eonstroetion  of  the  law 
(the  devise  to  her  being  in  remain- 
der after  a  devise  to  one  who  was 
eustomary  heir  of  the  surrenderor, 
and  who  paid  rent  to  the  lord,  for, 
several  years,  but  though  reauired 
to  eome  in  and  be  admitted,  had 
never  done  so ;)  or  if  the  admittance 
of  the  first  devisee's  heir  could  be 
considered  as  an  admittance,  by  re- 
lation back,  of  the  first  devisee  her- 
self;  yet  she  not  having  surrender- 
ed to  the  use  of  her  will,  her  devi- 
see could  not  take  the  legal  estate. 
But  whether  the  heir  of  the  surren- 
deror would  be  considered  as  a 
trustee  for  the  second  devisee,  a 
court  of  equity  is  alone  competent 
to  decide.  Doe  d,  Vertum  v.  Ver- 
non. 7  East,  8. 
20  w^.  a  copyholder  for  life,  remainder 
to  B,  surrenders  his  own  and  B/s 
estate  (over  which  latter  he  had  no 
control,  and  by  which  he  let  in  BJs 
remainder)  and  takes  a  new  copy 
for  the  lives  of  himself  C,  and  B. 
successive ;  and  on  .tf.'s  death  af- 
ter 20  years  had  run  against  jB.,  B, 
enters  on  the  possession  then  va- 
cant :  held  that  as  against  C,  who 
had  no  possession,  and  no  title,  B. 
misht  defend  his  legal  title,  coupled 
wiUi  possession  in  ejectment ;  how- 
ever 20  years  adverse  possession  by 
Ji.  mi^t  have  barred  BJn  possess- 
ory right  against  him;  or  might 
have  disabled  B.  if  he  had  contin- 
ued out  of  possession,  from  recover- 
ing in  ejectment.  Doe  v.  Eeade. 
8  Eastj  353. 

V.  Timber. 

1  Where  a  copyhold  is  granted  for 
three  lives  to  a  man  and  his  heirs, 
and  he  has  no  power  of  conrpelling 
the  lord  to  renew,  on  the  falling  in 
of  the  lives,  the  copyholder  cannot 
cut  timber  growing  on  the  estate. 


Mardiner  v.  EUioL     2  Term  Uept 
746. 

2  8ecu8,  if  the  copyholder  has  a 
power  of  nominating  his  saeeesscH). 
2  Term  Hep.  746. 

3  Where  a  copyholder  of  inheri  tanee, 
having  power  by  custom  to  eat  tim- 
ber, surrendered  to  the  use  of  his 
will  and  devised  to«tf.  for  life,  with- 
out impeachment  of  waste,  with  re- 
mainders over;  though  there  was 
no  instance  in  fact  of  a  copyholder 
for  life  in  the  manner  cutting  tim- 
ber; yet  the  right  being  annexed 
to  the  fee  and  iuherritanee,  the  co- 
pyholder in  fee  in  carving  oot  his 
estate  may  make  a  tenant  for  life 
dispunishable  of  waste :  and  at  a- 
ny  rate,  the  lord  cannot  enter  upaa 
the  copvholder  for  life's  estate,  as 
for  a  forfeiture,  upon  his  eottiiig 
timber ;  for  the  injury,  if  any,  is  to 
the  remainder  man  of  the  inberi- 
tanee.  jDenn  d.  JoddrelL  v.  Johnsom, 
10  Easty  166. 

VI.  What  shall  pass,  Sfc. 

1  The  freehold  of  an  estate,  parrel 
of  a  manor,  and  demisable  onJj  by 
the  licence  of  the  lord,  passine  by 
surrender  and  admittance,  to  which 
the  tenant  was  admitted  by  the  de* 
seription  of  a  customary  tenement, 
habendum  to  her  and  her  heirs,  te- 
nendum of  the  lord  by  the  rod,  ac- 
cording to  the  custom  of  the  manor, 
by  the  accustomed  rent,  suit  of  court, 
customs  and  other  services  is  in  the 
lord,  and  not  in  the  tenant :  thom^ 
not  holden  all  volantaUm  domim. 
But  sueh  an  estate,  whether  strict* 
ly  copyhold  or  not  to  all  purposes* 
may  well  pass  under  the  descrip- 
tion of  eopyfudd  in  a  will ;  the  in- 
tention to  pass  it  nnder  that  descrip- 
tion being  apparent.  Bob  d.  Coot 
and  Wife  v.  Danverse.    7  East,  2W. 

^  Such  customary  estate  is  not  with- 
in the  5th  section  of  the  statute  of 
frauds,  29  Car.  2,  c  3,  so  as  to  re- 
quire to  a  devise  of  it  the  sip^naturt 
of  the  party,  ur  the  attestation  of 
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Vritnesses*  Nor  is  it  within  the  7th 
section  as  a  ikdaratiou  of  titist,  re« 
quiring  to  be  proved  by  a  writing 
^gned  b^^e party;  whieh  applies 
only  to  eases  where  the  le^i  and 
equitable  estates  are  separated ;  or 
bj  a  will  in  writing  /  whieh  most 
be  nnderitood  only  of  sueh  a  will 
of  lands  as  the  statute  reeognizes, 
viz.  a  will  attested  by  three  or  four 
witnesses,  hut  held  that  it  might 
well  pass  by  instmetions  for  a  will 
taken  in  writii^  by  another,  in  the 
presence  and  from  the  oral  dictation 
of  the  party,  though  without  any 
signature,  or  attestation,  whieh  was 
established  as  her  will  by  the  e<9ele- 
siastical  eourt  granting  jprobate 
thereof,  and  is  a  eood  ttiU  under 
the  statute  of  wills  j  the  estate 
having  been  surrendered  to  the  use 
of  her  last  will  in  writing.  Doe  d. 
Cook  and  W^e  v.  Honvers.    7  JBosf , 

200. 

8  Saeh  estates  pass,  not  by  the  Will 
alone,  hut  by  the  yfiiM  and  snrrendef 
taken  toother.  And  the  entry  of 
the  devisee,  after  20  jears  from  the 
death  of  the  testatrix  in  1780,  but 
within  20  yeaars  after  the  determine 
ation  of  a  lease  in  1800,  before 
granted  by  her  (rendering  rent,  with 
a  proviso  for  re-entrv  m  ease  on 
non-payment)  was  neither  tolled  by 
A  descent  east  bn  the  defendant 
from  his  father,  who  as  heir  at  law 
of  the  testatrix  had  been  admitted 
in  1783,  and  had  r^eived  the  rent 
to  the  time  of  his  death  in  1701,  af- 
ter which  the  defendant  was  admit- 
ted and  received  the  rent ;  the  doc-* 
trine  of  descent  east  not  applying  to 
eases  where  the  party  has  no  reme- 
djr  bnt  by  entry,  as  in  ease  of  a  de- 
visee ;  nor  to  copyhold,  or  custom- 
ary estates  where  the  freehold  is  in 
the  lord.  Nor  was  such  cntery  barred 
by  the  statute  of  limitations,  21  Jac* 
1,  c.  16,  having  been  made  within 
20  years  after  the  old  lease  expir- 
ed ;  the  devisee  not  bein^*  bound  to 
enter  before  as  for  a  condition  brok- 
en, hy  the  nourpayment  to  her  of 
rent    Ibid, 
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1  Coroner  punished  for  wilfully  r^ 
tumins  an  inquisition  fefo  dt  M^ 
when  found  lunacy^  2%e  King  t* 
Wakefidd.    1  «r.  60. 

2  Where  a  man  of  war  is  infra  corh 
pm  com.  the  land  eordner  may  go 
aboard.  The  King  v.  SMgara*  2 
8tr.  1007. 

d  Coroner  not  dbliged  i6  Mum  de-* 
positions^  The  ease  of  the  Coroner 
qf  Westminster.    2  8tr4tif7B. 

4  The  coroners  of  fhiiiehises  th^  do 
not  contribute  to  the  county  rates, 
are  not  entitled  to  the  fees  given  by 
statute  25  Cti  2,  c.  20,  or  to  any  fees 
to  be  paid  by  the  countv.  IL  v. 
The  Justices  of  W,  R.  Yorkshire. 
7  Term  Rep.  52* 

COttPORAHONS. 

L  bye'Lam  of  their  makings  ahA 

^  Actions  on  th^n. 
iL  Chattet^j CondituUonjtheir M" 

ture^  and  eonstructiany  ^c^ 
in.  Dissoltdian  and  BetyimL 
IV.  Offleers;  their (fuaUfijcaHonfJB' 

leetianj  Sfc. 
V.  Proceedings  buj  or  against  f  and 
their  rigMs^  q^e* 

t.  Bye^Laws  of  thHr  nUiking,  and  ^ 
Jictians  on  them* 

i  fiye-iaw  to  oblige  a  peiteil  wlio 
has  a  right  to  be  free  oz  the  city  to 
take  up  nis  ft^eedom  in  some  partic-* 
vlar  company  is  in  restraint  of  trade* 
atid  bad.  ndrrison,  Knig^j  CTbm^ 
berlttin  of  London  r.  CMnuau  ± 
Burr.  12L 

2  A  corporation  cannot  by  a  l|ve-law 
impose  a  charge  upon  any  of  their 
officers,  except  for  the  general  good 
of  the  corporation:  but  a  hye-law 
in  aid  of  a  cnstom  imposing  such  a 
charge  is  good.  The  Mater  and 
Company  of  Framework  Knitters  ▼. 
Green.    1  L.  Saym.  118. 

3  Bye-law  that  any  person  should  bO 
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admitted  to  freedom  of  eorporation  inhabitants  are  bound  as^well  as^e* 

upon  payment  of  money  together  members  of  the  eorpiration.   Pktee 

with  the  fees,  is   a  bad  bye-law.  v.  BartratK,    Cowper^  269. 

Bex  V.  Breton  and  another.    4  Bur-  12  That  a  buteher  in  London  shall  ba 

rows,  2260.  free  of  the  butchers^  company,  is  a 

4  Bye-law  founded  on  a  custom  that  good  bye-law.  King  v.  Bmrisaiu 
no  strange  person  of  right  ought  to  1  Black,  373.     3  Burr,  1322. 

use  the  craft  of  a  taj-lor  within  a  13  A  bye-law  made  at  the  leet,  in  the 

city,  except  he  be  free,  therefore  is  penalty  for  acting  contrary  to  the 

a  good  bye-law.     Wooley  v.  Idle.  said  bye-Uiw  and  du  farmer  l^e^awSj 

4  iiurr.  1951.  they  must  all  be  set  forth.     GerrisJi 

5  Corporation  by  charter  cannot  v*  Hodman^  alias  Bodbomt.  3  fVils. 
make  oye-laws  ineonsistent  with  the  i55, 

intention  or  counteracting  the  di-  1*  Bye-law  that  all  strangers  sliall 

rection  of  their  charter*     Rex  v.  employ  city  porters,  ill    Cuddon  v. 
Cutlmsli,    4  Burr.  2204.                   -     Eastwick.    1  SaUc.  143. 

6  Bye-law  in  restrain  of  trade  bad,  1^  Mayor  and  commonalty  of  Xotuioii 
-   Huless  there  be  a  custom  to  suppoi*t  niay  limit  penalties  of  bye-laws  to 

it.     Heslceth  v.  Braddock.     3  Bur-  themselves ;  but  they  cannot  be  su- 

rows,  1847.  ed  for  In  the  mayor's  court ;  other- 

7  JN'umber  of  electors  may  be  nar-  wise  if  the  mayor  could  be  severed- 
rowed  by  a  bye-law,  but  not  the  num-  Action  by  mayor  and  eommonaltj 
her  of  the  eligible.  Bex  y.  Spencer.  abates  by  the  death  of  the  mayor. 
3  Burr.  1827.  JFood  v.  The  Mayor  and  Chmman- 

S    Wher^  there  is  a  custom  to  ex-  aliy  of  London,  J^brch  2, 1701.  in 

elude  nou-frcemcn  from  exercising  error,    l  Salk.  397. 

a  trade  in  a  corporation,  bye-law  to  16  A  corporation  may  make  a  fra- 

support  the  custom,  giving  a  pen-  ternity  and   also  bye-law  to   bind 

alty  to  any  but  the  coporation,  is  strangers,  for  a  public  eonveoienee. 

bad.     ToUerdell  Sr  Harris,  J^Iasters  Cuddon  v.  Eastwick.    1  /ikdk.  192. 

of  the  Taylors'  Company  at  Bath  v.  15'  Bye-law  to  give  power  of  a  motioa 

Crlazhy.    2  Wils.  266.  for  just  cause,  good,  though  the  eor- 

9*   Bye-law  to  oblige  a  joiner  in  £on-  poration  that  made  it  had  no  power 

don  to  be  free  of  the  joiner's  com-  of  amotion  expressly  given  by  ehar- 

pany,  good ;  and  if  it  enacts  ,that  ter,    or    claimed    by  prescription. 

4    he  shall  take  up  his  freedom  there  R^v  v.  Richard^,    1  Burr.  Bi7, 

under  a  penalty,  a  mandamus  will  18  Franchise  granted  to  a  eoporatioa 

lie  to  admit  him  to  prevent  a  for-  may  be  regulated   by  a  bye-law. 

feiture.     Wannel  v.   The  Chamber  Members  are  eompellable  to  under- 

of  the  City  of  London.    1  8tr.  675.  go  offices  of  the  corporation  by  bye- 

10  A  custom  to  exclude  foreigners  in  law,  even  in  cases  where  they  may 
a  corporation,  and  a  bye-law  made  be  indicted.  He  that  is  represent- 
to  support  it,  are  good ;  but  the  ed  must  take  notice  of  the  act  of 
penalty  eiven  by  the  bye-law  can-  the  bodv  representative.  The  cily 
not  be  given  to  a  stranger.  Bod-  of  London  v.  JVtmacre.  1  Sedk.  142. 
trie  V.  Fennel,  in  error. .  l  Wils.  233,  1  L.  Raym.  4^6. 

11  A  bye-law  by  the  mayor  and  com-  19  Bye-law  to  prevent  any  perm 
mon  council  of  Rreter  that  no  butch-  from  being  made  free  of  a  eompak  ^ 
er  or  other  person  should,  within  until  he  shall  have  been  called  ^  ; 
the  walls  of  the  said  city,  slaughter  three  several  meetings  of  the  ma;  ' 
any  beasts  under  pain  to  forfeit  cer-  or,  and  certain  aldermen  of  the  ei  • 
tain  penalties  therein  specified,  is  ty.  and  the  wardens  and  stewarr  i 
good.  bpin<>  not  a  restraint  of  trade,  of  the  several  companies  in  it^  b  - 
but  only  a  regulation  of  it;  and  other  fom^his  admittance,  and  to  be  a:i  - 
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firoYed  of  by  them,  or  the  majority  25  A  corporation  created  by  letters 

of  them,  is  good.      Chreen  v.  Mxyor  patent j  with  a  power  of  makiog  bye- 

af  Ihxrham.    1  Burr,  127.  laws,  eanuot  make  any  laws  to  in« 

5SO  Bye-law  shall  not  be  objected  to  cur  a  forfeiture.    Kirk  v.  t^owUL 

in  a  •ummary  way  upon  motion  on  1  Temi  Rep,  lis. 

the  retom,  except  in  cases  from  26  Neither  can  a  corporation,  created 

London,    Ballard  and  another  Cham-  by  act  of  pariiamentj  unless  such  a 

berUnns  of   Worcester    v.    Bennet,  power  be  expressly  given,    l  I'erm 

The  same  v.  Clement,    2  Bun\  773.  Rep,  118. 

21  Bye-law  to  eonhne  brewers  to  eer-  27  A  corporation  cannot  make  a  bye- 
tain  hours  for  carrying  out  drink,  law  contrary  to  their  constitution, 
good.-     BoBworth    v.    Beartie,     2  6  Temi  Rep.  736. 

Str.  1085.  2S  Therefore,  where  a  charter  dircct- 

22  Where  a  charter  appoints  the  elee-  ed  the  election  of  seinior  baiiift'  to 
tion  of  a  mayor  to  be  out  of  the  bo-  he  made  by  a  majority  of  a  select 
dy  at  lai^,  it  may  be  restrained  by  body,  a  bye-law  giving  a  casting 

■   a  bye-law  to  a  select  number.    Bar-  vote  to  the  presiding  omeer  in  case 

ber  V.  Boidton,    1  8tr.  314.  of  an  equHlity  of  votes,  was  held  to 

23  A  bye-law  made  by  the  gun-mak-  he  b«d.  R.  y.  Ginever*  6  Term 
ers'  company.    '*  That  no  member  Rep,  732. 

should  sell  the  barrel  of  any  hand  29  A  bye-law  requiring  the  indenture 

gun,  &;c.  ready  proved,  to  any  per-  of  apprenticeship  of  such  who  are 

son  of  the  trade,  not  a  member,  in  hound  apprentices  to  freemen  tn  be 

London  or  within  four  miles  ;  and  inroUed  within  four  months  from 

that  no  member  should  strike  his  the  date,  in  order  to  entitle  them- 

stamp,  or  mark,  on  the  barrel  of  a-  selves  to  their  freedom,  seems  good, 

ny  such  person  not  a  member,  un-  R.  t.  Marshal,    2-  Term  Rep.  2. 

der  the  penalty  of  IDs.  for  each  of-  30  A  bye-law  made  by  a  company  in 

fence,"  was  holden  not  good,  as  be-  a  corporation  to  restrain  the  number 

ing  in  restraint  of  trade.     The  Mas-  of  apprentices  to  betaken  by  any 

ter,  ^c.  of  the  Chm-makers^  Compa-  of  the  members,  is  void.     if.   v. 

ny  V.  FelL     IFUles,  884.  Coopers'  Company  of  JVewcastle-up' 

General  restraints  of  trade  are  bad.  on-Tyne.    7  Term  Rep,  543. 

ifricf.  388.  31  A  bye-law  altering  the  ^oZi/icaf ton 

Particular  restraints  either  as  to  time  of  persons  to  be  taken  as  apprcn- 
or  place  are  good,  if  for  a  sufficient  tieos  by  the  members  of  a  corpora- 
consideration,    ibid.  tion,  in  order  to  acquire  their  frec- 

A  bye-law  made  by  the  gun-makers'  dom  by  a  certain  servitude,  is  not 

company  inflicted  a  penalty,  half  to  warranted  by  a  custom  in  such  bo- 

the  use  of  tfie  poor  of  the  eampany,  dy^  which  claimed  by  prescription 

and  half  to  the  ase  of  the  discover-  to  make  bye-laws  reeulating  Iho 

er,  without  saying  who  was  to  sue  number  of  persons  to  be  taken  as 

-  for  it.    The  company  may  sue  for  apprentices.     R.  v.  Tappendeu,    3 

it.    8emb.  ibid.  391.  JEast^  186. 

A  stranecr  (a  discoverer)  could  not.  32  A  bye-law  made  by  a  company 

8em.  [XBases  referred  to  in  n.  a.]  ib.  carrying  on  trade  in  partnersliip,  to 

(And  see  Mandamus;    Quo   War-  prevent  any  one  of  the  members 

RAXTo,   and   5  East^  239.    Poor  .   carrying  on  a  separate  trade  on  his 

Settlement.)  own  account,  is  good,  semble.     8 

^h  A  bye-law  may  be  good  in  part  and  Term  Rep.  352. 

bad  in  part,  where  the  two  parts  are  33  A  power  granted  by  charter  to  a 

entire  and  distinct  from  each  other.  company  exercising    a    particular 

R.  v.  Faversliam,  Fisherman  Compa-  trade  in  a  certain  place,  to  make 

ny.    8  Term  Rep.  336.  bye-laws  for  the  gorernmeut  otall 
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persons  exerciiing  that  trade  in  that 
vlaee,  enables  it  to  make  bye-laws 
binding,  as  well  on  persons  sq  ex- 
ercising the  trade  ivho  are  not  man" 
tfers  of  the  company^  as  on  those  whi> 
are.  Butcher's  Vompany  v.  JH^fFty. 
1  If.  Black.  370, 

.04  The  master,  wardens,  and  como 
monalty  of  a  company  eanoot  sue 
for  a  penalty  forfeited  to  the  mas- 
ter and  wardens,  to  the  use  of  the 
master,  wardens,  and  company. 
The  first  count  in  a  deelaration  m 
debt  for  a  penalty  uader  a  bye*laW) 
set  forth  the  charter  empowering 
the  company  to  make  byeJaws,  the 
bye-law  made,  and  the  breach  of  |t ; 
tf^e  second  count,  omittifig  the  a- 
bov^  particulars,  stated  the  penalty 
as  forfeited  ^^  under  and  by  virtue 
of  a  bye-law  of  the  company  before 
that  time  duly  made,"  &e.  and  this 
''  count  was  on  special  demurrer 
held  bad."  Feltmaker,  {Master^ 
Wardens  ttnd  Commonaity  of)  v. 
Davis,    i  Bob.  Sf  Pull.  98. 

^5  A  penalty  of  20s.  having  been  iin^ 

SDsed  by  pne  of  the  bye-laws  of  the 
tuteher's  company  on  all  persons 
selling  meat  on  a  Sunday  within 
their  jurisdiction,  it  was  declared 
by  a  subsequent  clause,  that  if  any 
otTender  should  deny,  refuse,  or  ne- 
glect to  pay  the  penalty,  he  should 
be  liable  to  an  action  of  d^bt :  held 
that  it  was  not  nect^ssary  to  prove 
a  previous  demand  iu  order  to  main- 
tain such  action,  although  averred 
in  the  declaration.  The  Buicher^s 
Cknnpany  v.  Bullock.  3  Bos.  Sf 
TyU.  ^3*4, 

XL.  CfwrterSf  ConstUtdions^  their  Mia- 
tttre  and  Construction,  Sfc. 

i  Corporation  by  prescription  may 
have  several  names,  but  if  by  char- 
ter, it  can  have  but  one  name.  «^- 
nonynious.  8  Salk.  iO;2. 
»  A  corporation  cannot  have  two 
namei)  by  grant.  A  corporation  en- 
ters into  a  bond  by  its  wrong  name ; 
the  bond  is  void.  Knight  and  his 
Wife  V.  The  Moyar^  Master^,  and 


Bwrsesses  of  Wdk.    i  JL  tUnptml^ 

80. 

d  Coporatkm  baa  no  power  tA  ex* 
elude  an  integral  part  of  the  body 
ivhen  a  charter  gives  them  the  rk;ht 
of  election.  Bex  v.  Head  and  fivr 
idhers.    4  Burr.  2515. 

4  Prescription  presumes  a  eliarter. 

Lojffty  556. 

5  In  the  eharter  to  a  eoiporation 
words  in  restraint  of  trade  are  very 
unfietvoarable,  and  where  doobtfal 
the  court  will  take  them  in  the 
sense  whieh  makes  least  against 
the  liberty  of  commerce;  even  where 
they  are  clear  the  court  will  ]^n*- 
stime  a  renuneiation  of  such  privi- 
leges, where  qo  evidence  of  usage 
to  support  them.  Miyor^  ^'c.  of 
Berwick  v.  Johnson,    lafft^  334. 

6  A  eorporation  is  an  ensat?ilB,a 
corpus  polUieumj  a  persona  poUHe&y 
a  coUegiumy  an  universitas,  a  jus  iks- 
bendi  and  agendi :  some  are  consti- 
tuted for  public,  and  others  for  pri- 
vate charities :  the  former  are  not 
subject  to  any  founder  or  partiemiar 
statutes,  but  to  the  general  laws  and 
statutes  of  the  realm  by  whieli  they 
are  maintained  and  supported ;  imt 
private  charities  are  subject  to  the 
rules  and  ordinances  of  the  founder, 
who  by  law  is  visitor,  anless  he  ap- 
point another.  jSnonymous.  3 
Salk.  ±02. 

7  The  power  of  amotion  is  inciden- 
tal to  the  body  at  large  in  every 
corporation,  unless  where  it  is  ex- 
pressly confined  to  a  seleet  part  by 
charter,  bye-law,  &c.  Rex  v.  Lyme 
Regis.    1  Doug.  149. 

Therefore  iu  a  return  to  a  wimAniiw 
to  restore,  if  it  is  stated  that  th^ 
party  was  amoved  by  the  body  at 
lai^,  it  is  necessary  to  aver  that  tko 
power  is  vested  in  them.    Ibid* 

If  the  party  means  to  contend  that  it 
is  confined  to  a  select  part,  he  mnsi 
allege  it  in  reply  to  the  return. 

Where  non-residence  is  a  good  sronnd 
of  amotion,  it  is  necessary  oefore 
proceeding  to  amove  the  party  to 
summon  him  to  come  and  reside,  id. 

8  Where  particular  powers  arc  lotJ^' 
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ed  in  a  sdeet  nsaber,  they  eannot 
separate  aq  aet  apon  a  general  sum- 
mons of  tJie  whole  body^  but  that 
there  ought  to  be  a  partieular  sum- 
mons for  that  purjpose.  l^he  King 
V.  Mayer  and  Jildermen  (^  the  CUif 
of  CarUsk.    1  Str.  3S5. 

4i  Aceeptance  of  churters,  their  Ta- 
lidity,  and  pleadings  in  jruo  warran- 
to ioformations.  See  a.  v.  Jhnery» 
1  Tenn  Bep.  d75. 

10  The  surrender  of  a  charter  is  Toid, 
if  not  enrolled.  JB.  t.  Oshowme.  4 
East,  327. 

il  A  efaarter  ordained  that  no  person 
should  be  admitted  a  burgess  ex- 
cept he  had  for  three  years  before 
been  seized  and  possessed  of  an  es- 
tate of  freehold  for  the  term  of  his 
life,  or  some  greater  estate  in  kind 
of  a  certain  value ;  with  an  excep- 
tion of  those  who  should  be  seized 
of  such  estate  of  the  said  value 
coming  to  them  by  descent  or  mar- 
riage. The  court  of  K.  B.  held 
that  one  who  by  virtue  of  his  mer- 
riaee  became  seized  of  an  estate  in 
ri^t  of  his  wife  for  her  life  was  not 
vnthin  the  latter  exception,  and 
therefore  not  qualified.  A  v.  Q. 
FoweU.    8  Tenn  Rep,  689. 

13  Where  the  words  of  a  charter  are 
doubtful,  they  may  be  explained  by 
contemporaneous  usage.  BtankUy 
▼.  Winstanley.  3  !ZVrm  Sq).  279. 
Gape  V.  HandUy^  8  Tertn  Sep. 
288,  n.  Jnd  see  4  Term  Sep.  821, 
and  4  East,  338. 

13  ^.  Whether  usage  may  be  plead- 
ed  to  assist  the  court  in  the  construc- 
tion of  a  doubtful  charter  ?  h.  v. 
Bellringer.  4  Term  Sep.  821,  22. 
V.  MiUer.    6  Term  Rep.  268. 

14  A  charter,  directing  an  election  to 
be  made  by  the  remaining  members 
of  a  definite  body  of  a  cerporation, 
is  good  in  law.  R.  v.  8.  Uoyte.  6 
Term  Rep,  430. 

15  In  a  prescriptive  corporation,  an 
usage  to  tiiis  eftcet  is  evidence  of 
seeh  a  charter.    6  Term  Rep,  430. 

16  Consequently,  in  either  ease,  a 
person  is  well  elected  by  a  majority 
of  Ihe  subsisting  members  as  dis- 


tinguished from  a  majority  of  tho 
fuUbody.    lb. 

17  The  constitution  of  a  corporation, 
as  settled  by  aet  of  parliament,  can- 
not be  varied  by  the  aceeptance  of 
any  charter  inconsistent  with  it.  JU. 
v.  Miller.    6  Term  Rep.  268. 

18  A  chiurter  granting  jurisdiction  to 
borough  magistrates  over  a  district 
not  within  the  borough,  does  not  ex- 
clude the  county  justices  without 
express  words.  Blankley  v.  fVin- 
Stanley.    3  Term  Rep.  279. 

19  And  though  sueli  charter  contain 
words  of  reference  to  former  char- 
ters in  which  exclusive  jurisdiction 
is  given  to  the  borough  justices  with- 
in the  borough,  and  add  that  they 
shall  have  jurisdiction  within  the 
new  district  in  Utm  ampli  modo  Sf 
forma,  &c. ;  yet  if  there  be  in  the 
latter  charter  a  saving  clause  of  the 
rights  of  the  crown,  and  of  all  other 
persons,  the  borough  justices  have 
only  a  concurrent  jurisdiction  with 
the  county  magistrates.  3  Term 
Rep.  279. 

'  20  The  jurisdiction  of  county  justices 
can  only  be  taken  away  by  eccpress 
wards.    lb. 

21  Semble  that  a  corporation  cannot 
make  a  fraternity.  R.  v.  Coopers^ 
Company  of  tMewcastleMpon-Tyne^ 
7  Term  Rep.  048. 

22  Where  a  corporation  declaring  in 
•  covenant,  made  by  their    modem 

name,  stated  that  the  citizens,  &c. 
were  from  time  immemorial  incor- 
porated by  divers  names  of  incor- 
poration, and  at  the  time  of  mak- 
ing the  indenture  by  >S.  B.  declared 
on  were  known  by  a  certain  other 
name,  by  which  name  A.  B.  granted ' 
to  them  a  certain  water  course,  and 
covenanted  for  aniet  enjoyment : 
held  that  the  deed  granting  the  wa- 
ter course  to  them  by  such  nanie 
was  evidence  as  against  tlie  defend- 
ants, who  claimed  under  the  grant- 
or, that  the  corporation  was  known 
by  that  name  at  the  time  upon  an 
issue  taken  on  that  fact.  Ttie  May- 
or, Sfc.  of  Carlisle  v.  Blamire.  8 
Edst,  407. 
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23  An  act  of  the  legislature,  incorpo- 
rating certain  persons  named,  for 
the  purpose  of  making  a  street,  and 
subjecting  the  individuals   to  as- 
sessments for  the  expenee  of  ma- 
king the  street,  will  not  bind  a  per- 
son named  in  it,  unless  he  assented 
thereto.    2  Mass.  2Q9. 
34  Where  a  corporation  was  created 
by  law,  ''fur  luakingj  laying  and 
inaintaijiing  side  boonis  in  converd- 
ent  places  in  —  river j^^  &c.  it  was 
that  they  were  not  authorised  by 
their  incorporation  to  enter  the  close 
of   another,  adjoining    the    rirer, 
without  the  owner's  consent.      Fer- 
ry V.  Wilson.     7  Jlass.  393. 
23  Where  the  act,  incorporating  an' 
lasurance  Company,  provides,  that 
no  loss   shall  be   settled  or  paid, 
without  the  approbation  of,  at  least, 
four  of  the  directors,  with  the  pres- 
ident or  two  assistants,  or  a  plural- 
ity of  them,  the  acceptance  of  an 
abandonment  will  not  be  valid  or 
binding  on  the  company,  unless  it 
appear  to  have  been  done  at  a  court 
of  directors,  constituted  according 
to   the  act,  and   by  a  majority  of 
them  present.      Beatty  v.  iVie  Ma- 
rim  Insurance  Company.      2  Johns 
Ben.  109. 
26  The  supervisors  of  a  county  are  a 
corporation,  with  special  powers, 
and  for  special  purposes  only ;  and 
it  is  very  questionable  whether,  pri- 
or to  the  act  passed  8th  April,  I80i, 
(sess.  24,  e.  180)  they  were  compe- 
tent to  take  a  grant  of  land.    Jack- 
son^ ex  dem.      Lynch  v.   Hartwell. 
8  Johns.  Rep.  4t22. 

III.  JDissoIidion  and  RevivaL 

1  A  corporation  being  disabled  to 
act,  and  therefore  accepting  a  new 
charter,  is  not  dissolved,  out  dor- 
mant ;  and  after  such  acceptance 
is  the  same  corporation  as  before. 
Corporation  of  Colchester  v.  Seaber. 
1  Black.  591.     3  Burr.  1866. 

2  A  judgment  of  seizure  qousqiie,  &c. 
against  a  corporation,  in  default  of 
iippearancc,   operates    as    a    final 


judgment  to  dissolve  the  corpwa- 
tion,  if  they  do  not  appear  in  \h» 
same  term,  or  the  next  at  farthest. 
R.  V.  Jimery.      2  Term  Rep.  5id  to 

569. 

3  The  only  use  of  a  final  judgment 
in  such  a  case  is  to  shew  the  erown^s 
election  to  take  advantage  of  the 
forfeiture :  but  any  other  matter  of 
record,  shewing  the  election,  may 
equally  answer  the  purpose.  :Z  2\ 
Hep.  568. 

4  Therefore  a  new  charter  of  incor- 
poration granted  after  that  time  to 
a  new  body  of  men  in  the  sama 
place  is  good,  notwithstanding  a 
charter  of  restitution  be  ailerwardai 
granted  to  the  old  corporation :  and 
such  charter  of  restitution  is  abso- 
lutely void.    2  l^rm  Rep.  568. 

5  A  power  reserved  to  tlie  eruwn  in 
a  charter  of  incorporation  to  amove, 
by  order  of  eonncil,  ofi«  or  more  of 
the  corporators,  which  charter  alto 
declared  that  all  or  any  of  them  so 
amoved  should  actuaJly  and  with- 
out further  process  be  amoved,  and 
which  also  provided  at  the  same 
time  that  upon  such  amotion  the 
remaining  corporators  might  pro- 
ceed to  fill  up  the  vacancies,  can- 
not be  exercised  to  sueh  an  extent 
as  not  to  leave  a  suRicient  number 
to  make  a  re-election  ;  and  there- 
fore an  amoval  of  all  is  illegal  and 
void.    2  Term  Rep.  568. 

[This  case  was  reversed  in  (be  House 
of  Lords,  April  20th,  1790.  Sse  -* 
Term  R^p.  ±22.] 

6  When  an  integral  part  of  a  corpora- 
tion is  gone,  and  the  corporation  has 
no  power  to  restore  it,  or  to  do  any 
corporate  act,  the  corporation  is  so 
far  dissolved  that  the  crown  may 
grant  a  new  charier.  R.  v.  J.  Pas^ 
more.     3  Term  Rep,  199. 

7  The  major  part  of  an  integral  I—  . 
of  the  corporation  whose  attendtia 
is  required  at  the  election  of  offic< 
being  gone,  it  operates  as  a  dtsi 
lution  of  the  whole  eorporati^ 
which  has  thereby  lost  the  power  ! 
holding    corporate  assemblies    fi 
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die  purpose  of  filling  up  vacancies 
aod  coniinuioe  iUaif,  R.  v.  Stew^ 
art.     R.  V.  Mnris.    3  Ea^,  213. 

8  Therefore  where  the  eiectiou  of 
mayor  \\9,%  to  be  made  by  the  ma- 
jority of  an  assembly  composed  of 
seyeral  integral  definite  parts  of  a 
corporation^  and  other  bargesses 
and  inhabitants /or  ike  time  Sdi^  : 
held  that  one  of  such  definite  inte- 
gral partS)  being  reduced  below  a 
majority  of  its  proper  number, 
could  no  longer  be  represented  in 
such  corporate  assembly,  and  the 
whole  corporation  was  thereby  dis- 
solved, being  no  longer  capable  of 
continuing  itself.  R,  v.  Morris. 
R,  V.  Steward.    4  East,  IT. 

H  The  proclamation  of  James  11.  in 
the  fourth  year  of  his  reign,  for  re- 
storing corperations  to  their  ancient 
charters,  &e.  operates  (when  ac- 
cepted) as  a  grant  of  revival  to  such 
of  the  old  corporations  as  had  sur- 
rendered their  corporate  franchises 
to  Charles  the  Becond,  (but  which 
surrenders  were  not  enrolled)  who 
had  granted  new  charters ;  and  o- 
vertums  such  n<jw  charters.  JWir- 
ling  V.  Francis,    3  Term  Rep.  itJQ. 

10  The  corporation  of  Cambridge  did 
accept  and  act  under  that  proclama- 
tion.   3  jE'erm  Rep.  189. 

IV,  Officers  ;   (heir  qualificaHon^  eke- 

tion,  ^c. 

1  Where  a  corporate  officer  sues 
out  a  mandamus  to  have  the  in- 
signia of  office  delivered  to  him, 
be  need  not  prove  that  he  has  tak- 
en the  sacrament  according  to  the 
13  Ch.  II,  St.  2,  c.  1,  if  the  manda- 
mus be  returned  within  six  months 
after  the  plaintiff's  election.  (Craw- 
ford V.  PowelL      2  Burr.  1013.      1 

Black.  229.    S.  C. 

2  Q.  Whether  a  corporation  can 
maintain  indebitatus  assumpsit  for  a 
fine  to  which  it  is  entitled.  Tfie 
Maijor,  Sec  of  York  v.  Jhune.  1  £. 
Raym.  502, 

3  No  election  in  corporations  made 
by  surprize  on  a  bye-nay  can  be  va- 


lid.   Rex  v.  Little.     9  Burrows^ 

2681. 

4  The  court  will  not  decide  the  va- 
lidity of  the  election  of  a  corpora- 
tion, if  the  question  is  new  or  doubt- 
ful, on  a  rule  to  shew  cause  for  an 
information  in  the  nature  of  quo 
warranto.  Rex  v.  Godwin.  1  Doug. 
397. 

5  After  20  years  unimpeached  pos- 
session of  a  corporate  franchise,  no 
rule  to  be  granted  to  shew  by  what 
right  the  person  in  possession  holds. 
Winchelsea  Comes.  4  Burrows, 
1962. 

6  A  corporation  chose  only  one  bai- 
liff where  charter  directs  two ;  the 
one  alone  cannot  act  Rex  v.  Smart.. 
4  Burr.  2241. 

7  Corporate  officer  elected  under 
manaiamus  must  be  sworn  in  before 
the  officer  presiding  at  such  elee- 

.  lion.  Rex  v.  MU&n.  4  Burrows^ 
2130. 

8  The  non-residence  doth  not  actu- 
ally detennine  the  office  till  a  judg« 
ment  of  amoval  has  been  pronounc- 
ed by  the  corporation.  The  King 
Y.  Heaven,    l  Doug.  157,  n. 

9  The  chamberlain  of  a  corporation 
cannot  be  removed  from  the  office 
of  a  capital  burgess  for  misconduct 
as  chamberlain.  The  King  v.  T/« 
Mayor ,  ^c.  of  Doncaster.  2L.  Ray- 
mond, ia64. 

10  It  is  criminal  to  promise  mouey 
for  his  vote  to  any  man  who  has  a 
vote  in  the  election  of  the  member 
of  a  corporation.  The  King  r. 
Plympton.    2  L.  Raym.  1377. 

11  An  infant  cannot  be  elected  a  bur- 
gess of  a  corporation,  nor  can  a  per- 
son so  elected  act  as  a  burgess  on 
being  sworn  in  on  attaining  his  ajge 
of  21 .    R,  V.  Carter.     Cowp.  220. 

12  Where  charter  directs  election  to 
be  by  majority  of  the  whole  number 
of  subsisting  burgesses,  election  by 
minor  part  of  them  void.  Rex  v. 
Grimes.    5  Burr.  2598. 

13  A  majority  dissent  from  the  elec- 
tion of  T.  S.  but  vote  for  nobody 
else ',   the  election  of  T.  S.  by  the 
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minority  is  good.  Oldknow  t*  Wmn- 
Wright,    1  Black.  229. 

i4  Elections  to  be  made  by  the  body 
at  large^  may  be  restrained  to  a  se* 
leet  number :  surrender  of  charter 
void  without  inroUment  Where 
members  under  a  good  old  charter 
join  with  members  under  a  bad 
new  one,  the  act  is  void.  BiUler  v. 
Palmer.    1  8alk.  190. 

±5  In  a  corporation  by  prescription, 
if  the  right  of  electing  common 
council  men  is  in  the  common  coun- 
cil, and  they  have  never  in  practice 
proceeded  to  an  election  without 
being  summoned  for  the  purpose  by 
the  mayor,  an  election  by  some  of 
them  at  a  corporate  meeting  for  a- 
nother  purpose,  is  void,  notwith- 
standing all  the  common  council 
men  who  were  present  at  the  time 
had  notice  of  the  election,  and 
might  have  concurred  in  it  Mt* 
cftdl  V.  J)revinson.     2  L.  Raymond^ 

iS55. 

16  Where  the  power  of  doing  corpo- 
rate acts  is  not  specially  (telegati  d 
to  a  particular  number,  the  general 
mode  is  for  the  members  to  meet  on 
the  charter  days,  and  the  major 
part  who  are  present  to  do  the  act. 
MT  V.  Vako.    Cowp.  348, 

17  Where  a  power  of  election  is  vest- 
ed in  a  set  number,  quorum  A,  and 
I?,  to  be  two,  their  presence  only  is 
requisite,  and  not  their  consent  8ir 
Robert  Salisbury  Cotton  and  Davies* 
1  Str.  53. 

18  The  election  of  an  alderman  in  a 
corporation  upon  a  casual  meeting 
of  the  electors,  is  void,  unless  all 
the  electors  concur  in  it  A  new 
trial  shall  be  granted  after  a  trial 
at  bar  if  the  court  was  dissatis- 
fied with  the  verdict,  although 
such  verdict  would  not  be  con- 
clusive of  the  right  in  question. 
Musgtave  v.  Mvinson.  2  JL  Bay- 
mond^  1358.     1  Str,  684. 

19  Q.  If  on  the  corporation  and  test 
acts  the  onus  probandi  lies  on  the 
person  elected  ?  Crawford  v.  Potc 
elL     i  Blackstone,  229.     2  Burr. 

1013. 


Elections  contrary  thereto  art  %uij 
voidable^  not  void.    lb. 

20.  ^tuerej  Whether  there  remains  a- 
ny  obligations  at  this  day  for  offi- 
cers of  corporations  to  make  the  de- 
claration against  tlie  solemn  leagae 
and  covenant  ?  The  Kutg  v.  Groat, 
Mayor  of  Taunton.    1  8hr.  120. 

9±  The  freedom  of  a  corporation  it 
not  so  properly  a  place  or  office  as 
a  privil^e  :  it  is  not  a  place  in  the 
government  within  7  and  8  W.  8,  c 
84s,  s.  6,  though  it  entitles  the  par- 
ties to  vote  for  members  of  |>ar^ 
liament,  and  giv^  them  a  right 
of  common.  Sex  v.  Mnrism  l  £. 
Baym.  387. 

22  The  majority  of  mayor  and  alder- 
men for  the  time  being  is  sofficient 
to  constitute  the  corporate  assembly 
of  P&rtsmouth.  Bex  v.  Mmiuy. 
Cowp.  030. 

When  duly  met,  corporate  acts  nay 
be  done  by  the  majority  of  thaae 
who  constitute  the  meeting.    Ik. 

In  the  election  of  a  member  of  parim- 
ment,  or  a  venderor,  there  is  no  way 
of  defeating  the  election  of  one  can- 
didate but  by  voting  for  anoClier. 
Ibid. 

But  where  a  person  is  proposed  as  al^ 
derman,  the  corporation  may  vote 
against  him  witnont  votii^  for  a- 
nother.    lb. 

Residence  is  not  a  precedent  qnalifi- 
cation  for  a  burgess  of  PorUtnamik 
to  entitle  him  to  be  elected  aider- 
man,    lb. 

38  The  conrt  will  not  try  the  rights 
of  persons  elected  after  a  distanee 
of  time,  when  the  evidence  is  proh*! 
ably  lost,  and  the  question  tnms  on, 
a  point  of  fact,  and  by  ariMBllingj 
the  election,  the  corporation, 
sisting  of  a  definite  nnmher, 
he  extinct      Sir  J.  Cartar's 
Lqfft^  616. 

Otherwise  where  it  is  a  question  «r| 
law,  and  the  bur&^ses  are 
nite.    lb. 

An  infant  may  be  chosen  hut  camMtj 
be  admitted  till  of  age.     lb. 

24i  The  recorder  of  a  corpcration  it| 
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t)oui)d  to  attend  the  corporation  ses- 
sions, though  he  is  not  sent  for ;  if 
he  does  not  he  forfeits  his  office. 
But  he  is  not  eompellabie  by  an  or- 
der of  the  corporation  to  deliver  up 
the  corporation  books  and  u-ritings 
to  any  other  officer  of  the  corpora- 
tion. Nor  is  he  bound  to  give  ad- 
vice except  to  the  corporation  at 
large.  And  he  need  only  advise 
them  how  to  order  and  execute 
their  processes  and  judgments  ac- 
cording to  law.  If  a  corporation 
make  a  retarn  to  a  mandamus  which 
they  call  execidio  isUus  brevis^  que- 
re,  whether  they  shall  be  at  liberty 
to  insist  upon  au  allegation  at  the 
end  of  it  that  they  were  never  in- 
corporated) or  known  by  the  name 
^by  which  the  writ  is  directed  to 
tliem  ?  A  person  who  appears  to 
and  answers  a  charge  cannot  object 
to  a  want  of  notice,  or  a  defeat  in 
it.  K  a  corporation  charges  one 
of  their  officers  with  what  does  not 
appear  to  be  an  offence,  though  he 
may  answer,  and  answer  insuffi- 
ciently to  what  is,  they  cannot  re- 
move him.  Regina  v.  The  Bailiffs, 
^c.  of  Ipswich.  2L,  Maytn.  1238. 
2  8cdk.  43^ 

23  If  a  corporation  amove  a  member 
upon  a  non-charter  or  prescription 
day,  it  is  as  necessary  that  each 
member  should  be  summoned,  and 
have  notice  of  the  particular  busi- 
ness intended  to  be  proceeded  upon, 
as  in  the  ease  of  a  select  number. 
Rex  V.  Mai/or,  •Aldermen,  and  Bur^ 
gesses  of  lioncaster,    2  JBurr.  738. 

36  After  an  acquiescence  of  many 
years  in  the  election  of  a  burgess  of 
the  borough  of  Saltash,  the  court 
will  not  intend  any  thins:  to  make  it 
void.      T/ie  KirigY.mil.      Lofft, 

43. 

Sir  1  think  of  common  right  the  may- 
or has  no  casting  vote,  but  must 
support  his  claim  either  by  charter 
or  usage — per  Lord  Mansfield.  A- 
turn,    LoffL  315. 

S8  When  amotion  out  of  a  corporation 
is  returned,  tho  return  must  set 
forth  the  particular  facts  on  w jich 

48 


-such  amotion  took  place,  precisely' 
so  as  shew  that  the  removal  was 
legal.  Bex  v.  Mtrjor,  Bailiffs, 
and  Comnum  Council  of  the  town  of 
Liverpool.    2  Bm*r.  72^. 

29  When  the  mode  of  electing  officers 
is  not  regulated  by  charter  or  pre- 
scription, the  corporation  may 
make  bye-laws  to  regulate  the  elec- 
tion.    3  Term  Rep,  189. 

30  Where  a  charter  required  that  the 
mayor  and  common  clerk  for  the 
time  b^ing,  and  the  common  council 
for  the  time  being,  or  the  major  part 
of  them,  should  elect  corporate  of- 
ncers,  and.  directed  that  the  com- 
mon council  should  consist  of  36  ; 
it  was  held  that  a  majority  of  the 
whole  number  must  meet  to  form 
an  elective  assembly  ;  and  that,  if 
the  corporation  be  reduced  to  a 
smaller  number  than  a  m^rity  of 
the  whole,  no  election  of  officers  can 
be  had.  R,  v.  Betlringer.  4i  Term 
Rep.  810. 

31  But  where  a  corporation  consists  of 
an  indefinite  number,  a  major  part 
of  the  existing  body  are  eotnpetent 
to  elect,  and  do  other  corporate 
acts.    4  Term  Rep.  822. 

32  Where  an  integral  part  of  a  cor- 
poration composed  of  a  definite 
number  is  required  to  vote  at  an  e- 
lection  of  a  corporate  officer,  a  ma- 
jority of  such  integral  definite  part 
must  attend,  otherwise  there  can  be 
no  elective  assembly;  although 
other  parts  of  the  corporation  als<» 
join  in  such  election,  and  a  majority 
of  the  whole  existing  body  actually 
attend;  bnt  a  majority  of  those 
present,  when  legally  assembled, 
will  bind  the  rest.  6  IW*m  Rep» 
268. 

33  A  charter  constitutes  a  corpora- 
tion  to  consist  of  two  bailiffs,  (sen- 
ior and  junior)  twelve  aldermen, 
and  an  indefinite  number  of  buni^s- 
ses :  and  after  nominating  the  two 
first  bailiffs,  and  directing  the  elec- 
tion of  the  first  twelve  aldermen, 
provides  that  on  a  certain  day  in 
the  year,  the  senior  bailiff  shall  be 
chosen  by  the  bailiflb  and  aldermen, 
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or  the  major  part  of  them,  out  oj 
the  aldermen^  for  one  year,  and  tm'' 
tU  another  of  the  aldermen  to  that 
office  iu  due  manner  should  be  elect- 
ed^  'perfected^  and  sworn  ;  and  also 
provides  for  the  election  of  the  jun- 
ior bailift'  on  the  same  day,  hy  a  dif- 
ferent mode  of  election  for  one  year, 
and  iintilj  &c.  (as  before) ;  lield 
that  the  two  bailiffs  do  not  thereby 
eonstitute  one  officer,  but  are  two  of- 
ficers ;  and  that  the  senior  and  jun- 
ior baiiilfs  of  different  years  last  le- 
gally appointed,  (their  respective 
Successors  de  facto  for  several  years 
having  been  ousted  by  quo  warran- 
tos)  mi^ht  coalesce  together,  and 
preside  at  a  corporate  nieetinp*  of 
the  bailitls  and  aldermen  for  the  e- 
lection  of  a  senior  bailift*.  And  that 
the  charter  having  directed  the  e- 
lectioQ  of  vi  senior  bailift*  to  be  made 
of  one  of  the  aldermen,  must  be  tak- 
en to  mean  thiit  there  should  be  on- 
ly eleven  acting  ellieient  aldermen  a- 
part  from  the  senior  bailift',  who  was 
aUo  an  alderman ;  and  consequently 
that  SIX  aldermen  were  a  majority 
of  that  integral  part,  capable  of  ma- 
king, together  with  the  two  last  le- 
gal bailifts,  an  elective  assembly 
for  the  purpose  of  choosing  a  senior 
bailift'.  E.  v.  Tfiomton,  4  East^ 
294. 

2^  A  charter  granted  to  the  mayor, 
bailiff's,  and  burgesses,  or  the  great- 
er part  of  them,  to  choose  one  of 
themselves  to  be  mayor ;  but  the 
flame   charter  appointed   the  first 

.  mayor  to  continue  for  a  y^r,  and 
until  Home  other  burgess  shoud  be  e- 
lected  and  sworn,  and  the  two  first 
bailiffs  to  continue  until  two  other 
burgesses  should  be  elected  and 
sworn  ;  and  it  also  directed  the  new 
BfiaVor  to  be  sworn  in  liefore  the  last 
mavor,  his  predecessor^  and  the  bai^ 
lifts  fiM*  the  time  being,  and  the  bi»r- 
{j;efl8e9  present ;  and  in  like  manner 
the  new  bailiffs  to  be  sworn  in  be- 
fore the  mayor  and  the  last  bailiff's 
and  the  burgesses  present.  These 
latter  provisions  explain  the  first, 
aud  shew  that  the  mayor  must  be 


chosen  oidof  ths  Imrgesses  at  lof^j 
and  not  out  of  the  hauiff^  /  and  this 
avoids  any  question  as  to  the  valid- 
ity of  a  swearing  in  of  an  ofiieer  her 
fore  himself  by  his  ni^me  of  ofike. 
R,  V.  Harper.    5  East,  20& 

35  Where  a  charter  granted  to  the 
mayor  and  commonalty  that  ^^  any 
alderman  being  wanted,  the  rest  of 
the  aldermen  might  nominate  two 
burgesses,  for  the  choosing  of  one  of 
them  as  alderman  by  the  com" 
monalty  {per  commimifafeni) ;  held 
that  commonalty  inclvded  the  whole 
corporation,  and  that  an  aldermaa 
so  elected  by  the  votes  of  the  other 
aldermen,  as  well  as  the  burgesses 
at  large,  was  properly  elected.  4 
East,  327, 

36  Where  a  power  of  creating  free- 
men is  shewn  to  have -been  onee 
vested  in  the  body  at  large  of  a  pre- 
scriptive cor])oration.  the  exercise 
of  it  cannot  be  sustained  in  a  select 
part  of  the  same  eoqmration  con- 
tinued by  charters  undtr  other 
cumcs  of  incorporation  ;  there  being 
no  express  grant  of  such  a  power 
to  the  select  body  by  any  soeh  cliar- 
ters,  nor  even  any  bye-law  to  Uiat 
effect ;  even  supposing  such  a  pow- 
er could  be  transferred  by  a  hye- 
law  from  the  whole  to  a  part  of  the 
same  corporation  ;  although  it  he 
stated  in  the  plea  and  admitted  hj 
the  demurrer,  that  the  same  power 
which  was  immemorially  ezereised 
bv  the  whole  body  down  to  the  pe- 
riod of  the  granting  a^d  acceptance 
of  the  charters  of  James  L  and 
Charles  II.  had  been  since  those 
charters,  &c.  continually  exercised 
by  the  select  bodv  in  question ;  and 
although  such  charters  contained  a 
confirmation  of  all  former  privileg- 
es, &c.  under  whatever  names  of  in- 
corporation tlierelofore  enjoyed.  IL 
v.  Holland,    2  East,  70. 

37  A   corporate  office  does  not  be- 
come ipso  facto  vacant  by  the  non 
residence  of  the  corporator.    B,  y. 
J.  Heaven.    2  Term  Rep.  772. 

38  It  may  be  a  cause  of  forfeitnre ; 
but  the  corporator  does  not  loose  kit 
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f  ranebke,  till  a  sentence  of  amotion 
hy  the  corporation  has  been  pronounc- 
ed.    2  Term  Rep.  77:3. 

39  And  the  court  of  B.  R.  will  not 
grant  an  information  in  nature  of  a 
quo  ivarranto  against  him,  until  he 
has  been  amoved  by  the  corpora- 
tion.   2  Term  Rep.  772, 

40  Where  residence  in  a  borough  tovra 
is  a  necessary  qualification  in  a  can- 
didate for  an  oince,  it  is  immaterial 
how  long  the  party  has  been  resi- 
de nt^  if  the  residence  has  be^i  bona 

fide.  R.  V.  J.  Sargent,  5  Term 
Rev.  466. 

41  Therefere  where  the  defendant, 
having  prior  connections  with  a  bo- 
rough to»n  previous  to  his  being  e- 
lected  to  the  oHiee  of  bailiff^  for 
which  previous  residence  is  a  neices- 
sary  aualifieation,  took  a  house  at 
first  for  four  years,  but  afterwards 
at  liis  landlord's  request  for  one, 
and  slept  there  only  one  night  be- 
fore the  election,  and  did  not  return 
again  for  near  a  month  afterwards, 
when  he  stayed  two  days,  but  retain- 
ed possession  of  his  house  under  his 
lease  the  whole  time ;  as  the  tak- 
ing of  the  house  appeared  to  the 
court  to  be  honafde^  that  was  held, 
on  a  rule  for  a  qm  warranto  in  for- 
ination*  a  sufficient  legal  residence 
to  satisfy  the  qualification  required. 
^  Term  Rep,  466. 

45  A  jurat  of  the  corporation  of  Has^ 
titles  may  be  elected  town-clerk  of 
that  corporation.  Milivard  v. 
Hiaicher.    2  Term  Rep.  81. 

43  But  the  two  offices  are  incompati- 
ble; and  the  acceptance  of  the  lat- 
ter, though  an  inferior  office,  will 
vacate  the  former.  2  Term  Rep, 
81. 

41  The  offices  of  town-clerk  and  al- 
derman are  not  ne<!essarily  incom- 
patible. R,  V.  fF.  Pateman.  2  T, 
Rep.  777. 

4d  out  where  the  town-elerk's  ac- 
counts are  allowed  by  the  aldermen 
or  where  a  town-clerk  acts  ministe- 
rially under  the  aldermen,  who  are 
jadicial  officers,  the  offices  are  in- 
jeompatible  :   and  the  appoiDtment 


to  the  former  office  is  equivalent  Io^ia 
amotion  by  t^ie  corporation  from  the 
latter  office.    2  Term  hef.  777. 

46  And  if  the  person  so  appointed 
continue  to  exercise  the  office  of  al- 
derman, a  quo  warranto  informatioa 
will  be  granted  agaiitst  him.  2  T. 
Rep.  777. 

47  The  Stat,  la  Car.  2,  c.  17,  creating 
tJie  corporation  of  the  Ledford  Lev- 
el, directs,  that  they  shall  appoint  a 
registrar^  &c.  and  otiier  ojicei^s  at 
their  pleasure;  the  duty  of  which 
registrar  is  to  register  titles  to  land 
within  the  Level,  and  he  takes  an 
oath  of  office  ;  and  the  corporation 
having  at  the  request  of  the  ri^i^rar 
elected  a  deputy  registrar ,  held,  1st, 
that  the  latter  officer  must  be  con- 
sidered as  much  a  deputy  of  the 
principal  registrar,  as  if  nominated 
by  him  ;  2dly,  that  however  such 
deputy  were  properly  or  not  consti- 
tuted in  the  tirst  instance,  yet  his 
authority  necessarily  expired  on  the 
death  of  his  principal ;  3dly,  that 
however  the  acts  of  a  legal  deputy 
to  a  ministerial  officer  may  be  good 
after  the  death  of  his  principal,  be- 
fore notice  thereof  to  those  who  are 
interested  in  his  acts,  as  being  done 
under  a  colour  of  authority, }  et  that 
the  titles  of  landowners  within  the 
Level,  registered  by  the  deputy  af- 
ter the  death  of  his  principal  was 
kriown^  were  invalid  ;  4thly,  that, 
the  persons  whose  titles  were  so  il- 
legally registered  had  no  authority 
under  the  act  of  parliament,  to  vote 
at  the  election  of  a  new  registrar. 
R.  V.  Bedford  Level  Corporation,  6 
East^  B5^ 

48  A  charter  having  granted  that  up- 
on the  death  or  amotiop  of  a  prin- 
cipal Imrgcss,  (who  is  appointed  to 
hold  far  life)  it  should  be  lawful  for 
the  mayor  and  the  remaining  prin- 
cipal burgess,  within  eight  days  ne.xt 
following  to  elect  another ;  the 
eight  days  after  a  vacancy  having 
slipped  without  an  election,  a  man- 
damus was  granted  upon  the  stat. 
11,6.  1,  e.  4,  s.  2,  tp  make  an  elec- 
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lion.    The  King  v.  tMayar^  ^c.  cjf 
Thefford.    s  Last,  270. 

49  li*  a  presidilig  officer,  who  by  the 
constitution  of  the  borough  forms 
an  integral  part  of  an  elective  as- 
sembly, depart  from  it  after  the 
meeting  has  been  regularly  formed, 
and  the  election  entered  upon,  but 
before  it  is  completed,  an  election 
made  after  his  departure  is  void. 
The  Kiiig  v.  Bidler.    8  East,  389. 

50  Where  the  whole  corporation  are 
summoned  for  a  particular  purpose 
(e.g  ,  to  receive  the  resignation  of  a 
common  council  man)a  select  bodyy 
vho  are  all  present  and  consenting, 
muy,  at  the  same  meeting,  without 
any  particular  summons  to  them 
for  that  purpose,  in  (heir  select  ca- 
pacity, proceed  to  an  election  of  a 
common  council  man  in  the  place 
of  the  other  resigned ;  the  power  of 
election  being  in  such  select  body, 
and  the  charter  not  requiring  any 
previous  summons.  Tlte  King  v. 
Theodorick.    8  East,  543. 

51  The  charter  of  Saltash  empowers 
the  mayor,  justice  of  the  peace,  and 
the  rest  of  the  aldermen  (seven  in 
all)  or  the  major  part  of  them,  of 
whom  the  mayor  and  justice  to  be 
two,  when  it  shall  seem  to  them 
convenient  and  necessary,  to  elect  as 
many  free  burgesses  as  shall  please 
tliein,  and  to  tlie  saimfree  bitrgess  so 
elected  to  administer'  an  oath,  &c. 
The  defendant  was  elected  a  free 
burgefls  in  October  1804,  and  in 
December  1800,  at  a  meeting  of  six 
out  of  seven  ahlermen,  in  conse- 
quence of  a  mandamus  to  them  to 
ill  I  up  the  vacant  place  of  alder- 
ma'K  and  wliicb  meeting  the  may- 
or said  was  h"ld  for  that  sole  pur« 
pose,  the  defendant  tendered  him- 
S(  If  to  be  sworn  in ;  against  which 
3  aldermen  protested,  one  of  whom 
immediately  left  the  assembly; 
hut  before  the  other  two  protestors 
withdre«\,  the  mayor,  \%ith  the  as- 
sent of  two  other  aldermen,  admin- 
istered the  oath  of  otiiee  to  the  de- 
fendant.    Held,    l8t. 

That  the  swearing  in  of  the  bur- 


gess might  well  be  at  a  time  «Aiie- 
quent  to  the  election,  he  hariiighid 
a  present  legai  capacity  to  be  sMora 
in  at  the  time  of  his  election ;  asd 
therefore  not  like  the  ease  of  au  in- 
fant elected.  2d. 
That  the  act  of  swearing  in  being 
merely  ministerial,  may  be  done  by 
the  mayor,  as  presiding  officer,  in 
the  presenee  of  the  majority  of  tha 
mayor  and  aldermen,  by  whom  such 
act  was  required  to  be  done,  wlien- 
soever  and  howsoever  assembled, 
and  without  any  previous  summons 
for  this  purpose;  there  being  no 
dissent  by  the  majority  at  the  time 
when  the  oath  was  so  administered. 
3d.  Though  three,  an  equal  noraber 
of  those  hrst  assembled,  protested 
against  the  defendant's  being  sworn 
in  when  he  first  tendered  himself  to 
take  the  oath ;  yet  one  of  the  pro- 
testors having  withdrawn,  it  was 
competent  to  the  majority,  who  re- 
mained to  administer  the  oath ;  no 
vote  having  been  come  to  by  the 
major  part  at  first  assembled  to  pre- 
clude the  body  from  doing  the  aet 
at  that  meeting.  4th. 
^ere,  Whether,  if  it  be  found  a- 
gainst  a  defendant  in  quo  tcarranto^ 
that,  though  duly  elected,  he  was 
not  duly  sworn  in,  there  ean  be  any 
other  judgment  against  him  than  of 
ouster  absolute :  there  being  no  in- 
stance  of  a  judgment  o{  ouster  ^tums- 
que.  The  King  v.  Courtenay,  9 
East,  246. 

62  But  where  the  new  mayor  of  JWir- 
Jtomney  was  required  by  charter  U 
be  sworn  in  before  the  old  mayor,  a 
swearing  in  by  the  town-elerk,  the 
usual  officer  to  administer  the  oalh« 
before  the  eld  mayor,  but  against 
the  consent  and  direction  of  the 
latter,  w  as  held  void.  Rejc  v»  El- 
lis. B.  R.  cited  in  Bex  v.  Courte- 
nay.    0  East,  2.j2. 

03  The  neglect  to  be  sworn  info  an 
office  for  above  20  years  aAer  the 
iiarty's  election  to  it  is  evidenec  of 
iiis  refusal  to  accept  the  office :  a< 
his  acquiescence  unesplainetl  for  an 
longtime  in  the  election  of  anoth- 
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«r  peraon  into  the  oflBee  is  an  evi- 
dence of  his  reuuneiation  of  it,  and 
the  acceptance  of  such  renunciation 
hy  the  body.    Hex  v.  Jordan,  tern" 
jMjre^  Lord  bardwicke,  cited,   ibid. 
54  One  uho  has  not  taken  the  sacra- 
ment within  a  year,  being  incapa- 
ble of  being  elected  into  a  corporate 
office  by  statute  13  Car.  2,  e.  12, 
his  disqualification  was  held  not  to 
be  removed  by  the  annual  act  of  in- 
demnity (47  G.  3,  St.  2,  c.  35,)  the 
6th  sett,  of  which  restrains  its  op- 
eration  in  cases  where  the  office 
shall   have  been,  already  legally 
jilied  up  aiid  enjoyed  by  any  other 
person,  at  the  time  of  passing  the 
act :  the  fact  being  that  the  defend- 
ant and  another  were  candidates  at 
the  time  of  election,  when  the  4Q 
electors  were  assembled ;  and  after 
two  electors  had  voted  for  each  can- 
didate, the  candidates  were  asked 
whether  they  had  previously  taken 
the  sacrement;   to  which  the  de- 
fendant answered  in  the  negative, 
and  the  other  candidate  in  the  af- 
firmative ;  whereupon  notice  of  the 
defendant's  incapacity  was  public- 
ly given  to  the  electors,  and  was 
heard  by  all  who  afterwards  voted 
for  the  defendant,  being  20  in  num- 
ber, except  two  or  three ;  and  16 
alterw  ards  voted  for  the  other,  held, 
1st.  That  all  the  votes  given  for  the 
defendant  alter  such  notice  were 
thrown  away.    2d. 
That  the  other  candidate,  having 
the  greatest  number  of  legal  votes, 
was  duly  elected  ;  though  some  of 
the  defendant's  votes  (not  being  e- 
qual  in  number  to  the  good  votes 
ultimately  given  for  the  other)  had 
Toted  before  such  notice,    dd. 
That  the  presumption  of  law  be- 
ing that  every  person  has  conform- 
ed to  the  law  till  something  appear 
to  rebut  that  presumption  ;  it  must 
^e  takeii  that  the  other  candidate, 
who  affirmed  his  qualification^  which 
was  not  negatived  by  the  jury,  was 
duly  qualified ;  and  that  such  his 
election,  perfected  by^ swearing  in, 
was  a  filling  up  and  enjoying  by 


him  of  the  office,  within  the  provi- 
so of  the  indemnity  act,  so  as  to 
preclude  its  operation  by  relation 
m  favor  of  the  defendant.  The 
King  V.  Hawkins.    10  Masty  211. 

V.  Proceedings  in,  by,  or  against. 

1  Corporation  must  have  a  name 
either  expressed  in  the  grant  or  im- 
plied in  the  nature  of  the  thitig. 
Corporation  aggregate  may  appoint 
a  bailiff  without  a  deed.  Jlnony- 
mous.   iSalk.i^i,   iL.Ilaym.iiHO. 

2  If  one  member  be  omitted  to  be 
summoned  to  a  corporate  assembly 
the  act  is  void.  Where  ion  trying 
a  traverse  to  a  return  uo  damages 
are  given,  this  cannot  be  supplied 
hy  writ  of  inquiry,  and  if  no  dam- 
ages are  given,  no  judgment  can  be 
entered,  neither  can  a  waiver  of 
them  by  the  plaintiff  set  it  right. 
Jf  no  damages  are  assessed  upon 
such  a  traverse,  the  defendant  would 
be  subject  to  an  action  for  a  false  re- 
turn. Kynastcn  v.  The  Mayor,  Jii- 
dermen  and  Assistants  of  Shrewsbury. 
2  Str.  1051. 

3  A  company's  right  to  have  a  live- 
ry must  be  founded  on  charter  or 
eustom :  the  court  cannot  presume 
thev  have  it ;  and  if  the  declaration 
in  debt  upon  a  bye-law  fails  to  shew 
it,  it  is  a  fault  defendant  may  take 
advantaee  of  upon  general  demur- 
rer. Vtntner^s  Company  y.  Fassey, 
1  Burr.  230. 

4  Adjudged,  that  a  dean  and  chap- 
ter, or  a  warden  and  fellows  of  a 
college,  may  grant  or  lease  by  the^ 
name  of  dean  and  chapter,  &c.  and 
without  shewing  their  proper  names; 
and  so  they  may  plead  or  be  im- 
pleaded, because  in  their  corporate 
capacity  they  have  no  pame  of  bap- 
tism, or  any  other  name  than  that 
by  which  they  are  incorporated ; 
but  it  is  otherwise  in  the  case  of  a 
parson  and  vicar,  for  they  must  use 
their  name  of  baptism.  Wewton  v. 
IVavers,    S  Salk.  103. 

5  Corporation  may  do  an  act  upon 
record  without  their  common  seal, 
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but  not  in  pais  ;  at  common  lnw  no 
officer  was  bound  to  si^n  a  return. 
J'he  Mayor  of  Thetford^s  Case.  1 
Salk,  193, 

6  It  is  a  sufficient  ground  to  disfran- 
chise a  capital  burgess  that  he  has 
altogether  left  the  borough ;  and  he 
may  be  disfranchised  without  being 
summoned  to  show  cause.  Retina 
V.  2'ruebody.    2  L,  Raym,i273, 

7  Court  refused  on  particular  cir- 
cumstances of  the  case  to  compel 
mayor  in  a  summary  way  to  replace 
books  and  records  of  corporation 
into  their  usual  place  of  keeping. 
Ilex  V.  Pigram.    2  Burr.  766. 

8  Corporation  not  appearing*  there 
cannot  be  a  seizure  without  a  sum- 
mons.   Anonymous.    3  SaJlk.  1045. 

^  A  corporation  may  sue  by  their 
name  of  creation  notwithstanding 
au  express  power  given  them  to  sue 
by  another.  The  President  and  Col- 
lege of  Physicians  v.  Talbois.  1  JL 
Raym.  153. 

10  The  stat.  11  G.  1,  c.  4,  was  passed 
in  order  to  secure  the  tranquility  of 
corporations,  and  to  quiet  possession. 
And  the  court  are  bouna  to  guard 
their  peace.  JR.  v.  Stacey.  1  Tertf^ 
Rep.  3. 

11  The  court  will  not  grant  a  crimin- 
al information  against  the  members 
of  a  corporation  for  a  misapplica- 
tion of  the  corporation  money ;  but 
it  is  rather  a  subject  for  an  applica- 
tion to  the  court  of  chancery.  R. 
V.  Watson.    2  Tenn  Rep.  199. 

4.2  An  order  made  by  a  corporation 
and  entered  in  their  books,  stating 
that  A.  B.^  (against  whom  a  jury 
had  found  a  verdict  with  large 
damages  in  au  action  for  a  mali- 
cious prosecution  for  perjury,  which 
verdict  had  been  confirmed  in  C.  B.) 
was  actuated  by  motives  of  public 
justice,  &d  in  preferring  the  indict- 
ment, is  such  a  libel  reflecting  on 
the  administration  of  justice,  for 
which  the  court  will  grant  an  in  for-  . 
mation  against  the  members  mak- 
ing that  order.    2  Term  Rep.  199. 

13  Where  by  the  constitution  of  a  cor- 
poration, a  person  having  served  a 


seven  years  apprenticesUp  to 
man  residing  in  the  town,  is  enlilied 
to  his  freedom,  and  where,  by  a 
bye-law  the  indentures  must  be  en- 
rolled by  the  town-clerk  within  a 
certain  time,  an  apprentice,  who  is 
bound  to  a  freeman,  resident  onlj 
occasionally,  and  whose  service  b 
to  be  performed  at  another  place,  h 
not  entitled  to  have  liis  indentares 
in  rolled ;  nor  will  the  court  grant 
a  mandamus  to  the  town-elerk  for 
that  purpose.  R.  v.  J^Iarshal.  2 
Term  Rep.  2. 

Of  Though  the  affixing  of  the  common 
seal  to  ihe  deed  of  conveyance  of  a 
corporation  be  sufficient  to  pass  the 
estate,  without  a  formal  dcliverr, 
if  done  with  that  intent  ^  yet  it  has 
no  such  effect  if  the  order  for  affix- 
ing the  seal,  be  accompanied  with 
a  direction  to  their  clerk  to  retain 
the  conveyauce  in  his  hands  till  ac- 
counts were  adjusted  with  the  pur- 
chaser. Derby  Canal  Company  v. 
JVilmot.    9  Eastf  360. 

±5  Proprietors  of  common  and  ondi- 
vided  land  by  certain  acts  in- 
corporate— way  prove  corfporate 
possession  otherwise  than  by  eor- 
porate  acts,  must  prove  the  warrant 
of  the  justice  for  calling  their  first 
meeting — if  ancient  they  need  not — 
the  precise  time  beyond  which  pos- 
itive proof  will  be  required  does 
not  seem  to  be  settled.    1  Mass.  159. 

16  If  an  execution  issue  against  an 
aggregate  corporation  by  the  name 
of^'The  president,  directors  and 
company ,"&c.  with  the  directions  to 
the  officer  for  want  of  estate  (o  take 
their  bodies,  the  officer  cannot  arest 
a  member  of  the  company  by  virtue 
of  such  execution.  JVickols  v.  Thth- 
mas.    4>  J^Iass.  232. 

17  Individuals  acting  together  for  the 
benefit  of  society,  are  not  to  be 
deemed  a  corporation,  nnless  ilieir 
corporate  capacity  be  expressly 
shown.  Ernst  v.  JSmik.  1  Johns. 
Cos.  319. 

18  A  body  corporate  can  act  only  in 
the  mode  prescribed  by  its  charter 
of  incorporation.   2  JoJuis,  Rep.  lod. 
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i9  III  ftn  ftcCion  of  ejeetmeiit,  brought 
by  the  trustees  of  the  parish  of 
Mivhurghj  elected  pursaant  to  a 
charter  of  incorporation,  in  ±752, 
against  a  tenant  holding  possession 
under  the  trustees,  elected  pursuant 
to  an  act  of  the  legislature,  passed 
in  Jprily  1803,  to  recover  the  glebe, 
(part  of  500  acres  of  land  granted 
by  the  charter  in  17^2,  for  the  use 
of  a  minister  of  the  church  of  En- 
gland,) it  was  held,  that  as  long  as 
the  convicting  claims  of  the  two 
sets  of  trustees,  both  elected  under 
colour  of  right,  remained  nndeter- 
mined,  the  possession  of  a  tenant, 
under  either,  could  not  be  disturb- 
ed ;  and  that  such  conflicting  claims 
eouki   not  be  decided  in  tliis  suit. 
Jackson   ex.  dem.  the  Rector^  tjc- 
of  St.  George's  .Church,  in  the  Parish 
of  ^"ewbitrgh  and  others  t.  Mstles. 
3  Johiis.  Rep,  115. 

20  Where  two  trustees,  being  a  cor- 
poration, signed  their  names  sepa- 
rately te  a  lease,  and  athxed  the  cor- 
porate seal  to  each  name,  it  was  held 
to  be  a  good  exeeution  of  the  lease. 
Jackson  ex  dem.  Donnalltfond  others 
T.  WtUsh.    3  Johns,  Rep,  226, 

21  Entries  made  by  a  clerk  in  the 
books  of  a  corporation,  by  direction 
of  the  trustees,  are  not  evidence  in 
a  case  in  ^*'hich  they  are  interested ; 
nor  is  the  evidence  of  the  clerk,  as 
to  their  declarations,  admissible. 
3  Johns.  Rep,  226. 

}2  A  eorporation  cannot  be  sued  in  a 
justice's  court.  Ministers,  ^c.  Cox- 
sackie  Church  v.  Jidams^  d  Johns. 
Bep^  3  %7. 

13  A  corporation  may  sue,  though  it 
eannot  be  sued,  befbre  a  justice's 
court.  Hotchkiss  v.  Religious  Soci- 
ety  in  Homer,    7  Johns.  Rep.  336. 

t  Where  a  corporation  sues,  either 
on  a  contract,  or  to  recover  real 
property,  it  must,  at  the  trial, 
show  that  it  is  a  eorporation,  or  be 
non-suited.     Jackson  ex  dem*  the 


Trustees  af  the  Union  Academy  of 
Stone  Arabia,  d^'c.  v.  Flnmbe.  8 
Johns.  Rep,  378. 

25  A  regular  corporation  a^regate 
cannot  be  seized  of  land,  in  trusty 
for  purposes  foreisn  to  its  institution* 
Jackson  ex  dem.  Lynch  v.  HartwelL 
8  Johns.  Rep.  422. 

26  A  corporation  cannot  be  sued  in 
an  action  of  indebitatus  assumpsit,  a^ 
all  their  contracts  must  be  under 
the  corporate  seal.  8  Dallas,  495 
to  000. 

27  Quere,  Whether  an  action  qn  a  po- 
licy of  insurance  will  lie  against  the 
marine  insurance  company  ofAleX' 
andina,  in  their  corporate  name,  of 
whether  the  declaration  must  be  a- 
gainst  the  president  alone.  Insur* 
ance  Company  of  Mexaniria  v. 
Young.    1  Crunch  332. 

28  A  corporate  body  eau  act  only  in 
the  manner  prescribed  by  the  act 
of  incorporation,  which  gives  it  ex- 
istence. It  is  the  mere  creature  of 
the  law,  and  derives  all  its  powers 
from  the  act  of  incorporation.  Head 
et  at.  V.  Providence  Insurance  Com* 
pany.    2  Crunch  127. 

29  A  private  statute  incorporated  cer- 
tain members,  of  a  voluntary  asso- 
ciation for  charitable  purposes,  and 
authorized  them  to  receive  to  their 
use  all  monies  due  to  the  associa- 
tion, and  to  give  receipts  for  the  ^ 
monies,  which  they  should  receive  ; 
which  receipts  might  be  given  in 
evidence  in  any  action  that  might 
afterwards  be  brought  on  any  obli- 
gation made  to  the  association ;  it 
was  hojden  that  the  corporation 
could  give  effectual  discharges  to 
the  debtors  of  the  association :  But 
whether  they  could  support  actions 
against  such  debtors,  or  whether 
they  .would  not  be  liable  to  the 
members  of  the  association  for  the 
monies  received,  ^uere.  The  Scots 
Charitable  Society  y.  Shaw,  Admin^ 
istrator,    8  Mass.  532. 
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COSTS. 

I.  Damages;  ivhere  costs  shall  be 
f^overned  by :  and  of  the  certiji' 
cote  of  the  Judge, 
II.  Executors  ;  where  they  shall  be 
liable  to  pay  costs. 

III.  Feigned  Issue* 

IV.  Former   Actions,   or    Trials; 
Costs  of  when  to  be  paid. 

V.  Where  there  are  several  Defend^ 

ants^  or  various  Issues. 
VI.  On  payment  of  Money  into  Court. 
VU,  Cf  Security^  and  Recognizance 

for  Costs, 
Vni.  By  Statutes. 
IX.  For  not  proceeding  to  trialy  or 

not  executing  Inquiry. 
X.  Juror^  withdrawing. 
XL  Cf  taking  Depositions. 
XII.  On  Writs  of  Error. 
XIIL  Other  Points  relative  to. 

J.  Damages  ;  where  costs  shall  be  gov- 
emed  by:  and  of  the  certificate  of 
the  Judge. 

1  No  more  costs  than  damages. 
Clarke  v.  Othery.    1  Str.  62*. 

2  Full  costs  in  trespass  where  done 
clamando  titulum^  or  when  the  title 
may  come  in  question.  Blachley  v. 
Fry.     1  Sdk.  198.    See  also  Beal 

V.  Moor.    2  Str.  Ii68. 

3  No  more  costs  than  damasks  in 
trespass  for  breaking  into  plaintiff's 
house,  and  damages  2s.  6d.  BUint 
V.  Miiher.     1  Str.  645. 

4  The  plaintiff  shall  have  full  costs 
in  trespass  for  entering  his  house 
and  taking  goods,  being  in  the  na- 
ture of  an  action  of  trover.  Smith 
V.  C larks.    2  Str.  1130. 

B  Trespass  for  assault  and  breaking 
the  house,  &c.  2s.  fid.  damages,  and 
Tio  more  costs  allowed.  Beck  v. 
J>richols.     1  Str.  577. 

6  In  trespass  for  tearing  np  goose- 
berry-bushes, and  no  more  costs 
than  damages.  •Anonymous.  1 
Str.  633. 

7  In  trespass  for  chasing  a  bull,  and 
Is.  damageSiQo  more  costs  than 


dami^s.      TTumipson  t«  Bernj,    i 
Str.  ddL 

8  More  costs  than  damages  in  tres- 
pass for  chasing  cow  and  fowls 
with  dogs,  whereby  same  were  kill- 
ed.   Keen  v.  Whistler.    1  Str.  BU. 

9  The  trespass  for  an  assault,  batte- 
ry, and  woundine,  and  for  disturb- 
ing plaintiff  in  his  quiet  possession, 
if  the  defendant  pleads  the  general 
issue,  and  the  damages  are  under 
408.  the  plaintiff  shad  have  no  mere 
costs  than  damages.  Boiture  v. 
Woolrick.    1  L.  Mam.  566. 

10  In  trespass  fpiare.  ctausum  f  regit  if 
it  appears  on  the  record  that  a  view 
has  been  taken  by  consent  of  the 
parties,  though  the  damages  are  un- 
der 40s.  and  the  judge  makes  do 
certificate,  the  plaintiff  shall  hare 
full  costs.  A  view  cannot  be  grant- 
ed unless  the  title  comes  in  question. 
2  Salk.  665.  ICempster  r.  Deacon. 
1  L.  Raym.  76. 

11  On  trespass  for  breaking  the  plain- 
tiff's close  and  digging  up  the  soil 
upon  the  place  in  which,  &c.  and 
taking  and  carrying  away  the  same, 
if  the  defendant  pleaded  not  gnilty, 
and  a  verdict  is  round  for  the  plain- 
tiff, but  mth  damages  ander  40s. 
and  the  judge  does  not  certify,  be 
shall  have  no  more  costs  than  dam- 
ages. Clegg  v.  Midyneux.  S 
Douglas^  780. 

12  In  trespass  for  breaking  free  war- 
ren, though  damages  un  jer  40s.  the 
plaintiff  shall  have  bis  full  costs. 
Lord  Dacre  v.  TkMf.    2  Black.  Ii5t. 

13  On  trespass  for  erecting  a  wall 
there  shall  be  no  more  costs  than 
damages  if  the  damages  are'  under 
40s.  unless  the  right  to  the  land  npon 
which  the  wall  was  built  came  in 
question  :  and  in  trespass  for  enter- 
ing a  close,  if  the  defendant  justifies 
under  a  right  of  way,  and  the  plain- 
tiff replies  extra  viam^  upon  whieK 
issue  is  joined,  he  shall  have  fall 
«08ts,  though  the  damages  are  nn- 
der  40s.  Iliggins  v.  Jennings.  2 
L.  Raynu  1444.     2  Str.  726. 

14  In  trespass  for  taking,  drivinsr?  and 
woumliug  his  sheep,  the  plaintiff 
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lilian  htL^  full  i^ii.    T^n  r.  i'/uV- 

t.  lAf*.  2or. 
an  action  of  trespasl  and  as- 
sault for  criminal  conversation,  the 
^amage^  given  at  the  trial  were 
il.  i  is.  f^.  The  pidintiff  shall  have 
Alii  cost?,  without  a  eertificate  of 
the  judge  under  the  statute  22  and 
S3  (Jar.  2y  69.  Batchehr  th6 
^am^tr  v.  Bigg,  3  fFits.  319.  2 
Blattc,  854. 

10  Where  the  plaintiff  releases  part 
of  the  damages  he  need  not  release 
any  of  the  costs  ^ven  byjhe  jnry. 
Cutter  V.  Qoodwin,    1  Str,  4>20. 

17  Costs  of  suit  given  by  an  award 
must  be  common  costs,  unless  the 
rule  iil[  reference  has  specially  or- 
dered it  otherwise.  Barker  v.'Tift- 
8on,  2  Black,  933,'  and  Mardet  v* 
Cox.    Cowp,  127.    Same  point. 

16  No  more  costs  tlian  damaged  when 
the  judge  certifies  on  the  43  Bitz, 
c.  6,  Walker  v.  RabUisorL  1  fVUs* 
93.    a  Str.  1282. 

19  Costs  follow  the  judgment  where 
there  is  a  trial  by  consent.  The 
King  v.  Phillips,    l  mis.  261. 

^  In  all  actions  removed  by  the  de- 
fendant from  infbriour  courts,  the 
plaintHf  shall,  if  he  gets  judgment, 
nave  full  costs^  how  small  soever 
the  damages  he  recovers  may  be. 
Archbishop  of  Canterbury  v.  Fuller* 
1  X.  Raiftn.  39J. 

2i  In  action  for  words,  if  they  be  in 
themselves  actionable,  atid  less 
damages  than  405.  not  full  costs, 
unless  coUoqiiinm  and  special  dam- 
iije<5  laid.  Sitrman  v.  Shellpto.  3 
nnrr.  1689,  and  Tunxer  v.  Uorton. 
fPVleSj  435.  •    • 

22  In  an  action  for  words  which  are 
actionable  in  thems^fve.1,  if  the 
damages  are  under  40s.  the  plain- 
tiff shall  have  no  more  costs  than 
damages,  though  the  declaration 
way  contain  a  charge  of  special 
damages.  Burry  v.  Perry.  2  L. 
Baym.  1589, 

tSS  In  case  for  words  with  special 
damage,  the  plaintiff  shall  recover 
foil  costs/  though  the  damages  ar» 

49 


under  40s.    Browne  v.  Glbhons.    l 
SaUc.  206.    2  L.  Baym.  831. 
24t  No  mere  costs  than  damages  in 
case  for  words  fer  quod  he  lost  tho 
custom  of  t^.  B.  and  C.  and  Ss,  dam* 
niges.    Burry  v.  Pein*y,    2  Str.  233. 
25  Full  costs  jbr  procuring  the  plain- 
tiff to  be  carried  before  a  justice^ 
although  only  Is.  damages.     Carter 
V.  Fisfi.    1  Sir.  645. 
25    On  a  rule  for  an    information, 
though  the  court  may  think  aground 
is  laid,  yet,  if  under  the  circum- 
stances  the  payment  of  the  prosc- 
eutor^s  costs   appear  an   adequate 
punishment,  they  will  discharge  the 
rule  on  the  defendant's  undertaking 
so  to  do.    Rex  v.  Jlorgan.    1  Dou" 
glas^  314. 
27  If  there  is  a  pica  of  tender  as  to 
part,  and  non  assumpsit  as  to  the  re- 
sidue, and  the  i^sue  on  the  tender 
being  found  for  the  defendant,  tlie 
balance  proved  is  under  46«.  yet  the 
defendant,  though  within  the  juris- 
diction of  the  county  court  of  •ffirf- 
dlesexj  is  not  entitled  to  costs  tjnder 
the  23  G.  2,  c.  33,  s,  19.    Heaward 
v.  Hopkins.    2  Doag.  448. 
Nor  if  tlie  debt  is  reduced  under  40s. 

by  a  set-off.    Ibid. 
^  The  plaintiff,  ih  an  action  for  talc- 
ing his  ship  or  goods,  shall  not  have 
cosU  although  a  verdict  should  pass 
for  him,  if  the  judge  or  court  ecrti* 
fy  that  there  was  a  probable  eause 
of  seizure  as  contraband.     iSullivan 
T.  Mohtagiie.    1  Doug.  106. 
A  certificate  that  a  trespass  was  wil- 
ful and  malicious  under  8  and  9  W, 
3,  e!  11,  s.  4,  made  out  of  court  is 
void,  and  does  not  entitle  the  plain- 
tiff to  full  costs.    Ibid,  n. 
To  entitle  a  defendant  to  costs  under 
3  James  1,  c.  19,  s.  4,  where  the 
ddmaores  are  under  40$.  he  must 
shew  that  he  is  resident  in  the  city 
of  London.    1  Douglas,  2  to,  n. 
If  the  damap*es  are  under  40.*?.  in  «5- 
sump%it  against  an    inhabitant  of 
Middlesex,  the  defendant  shall  have 
double  costs,  whether  the  plaiiUiiT 
sue  in  his  own  right  or  as  p«r« 
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sanal  rqiresentive.     TFade  v.  fFy- 
hurd,     1  Dwig,  ^o. 

29  In  trespass  for  hunting,  brought 
under  the  stat.  4  and  5  W.  &M. 
against  the  defendant  as  a  dissolute 
person,  &c.  if  the  plaintiff  proves 
the  trespass  hut  not  the  speeial  cir- 
eumstanees  of  being  dissolute,  &c« 
and  recovers,  a  verdict  for  le^s  than 
40s.  he  shall  have  judgment,  but  no 
more  eosts  than  damages.  FaUani 
V.  EolL    2  Black.  900. 

30  Where  jury  gave  only  a  guinea 
.    damages  in  an  action  of  trespass  for 

entering  plaiutiff^s  dwelling  house, 

,  fnakino;  great  noise,  till  defendant 
compelled  plaintiff  to  give  him  a 
promissory  note,  no  more  eosts  than 
damages  were  allowed.  Jlp^eton 
v.  8mith.    3  Burr.  1 282. 

8X  Ia>  trespass  for  entry  of  diseased 
cattle  into  plaintiff's  close  per  quod 
his  cattle  were  infected,  and  verdict 
for  205.  full  costs  allowed,  binder' 
sony^  Buckion.    l  Str,  ±^2, 

B2  Costs  not  allowed  where  dx^feud- 
ant  pleads  a  tender  of  half  a  guinea 
which  is  foiiod  against  him,  if  the 
jndge  certifies,  upon  the  the  43  Eliz. 
that  damages  tare  under  40s.  Bart- 
Idtv.  Robins,    2  Wik.  258. 

Sd  lu  actions  for  words,  with  special 
damage  laid,  and  verdict  for  is.  if 
the  words  are  in  themselves  action- 
able, no  more  eosts  than  damages ; 
but  if  otherwise,  full  costs.  Collier 
y.  Qadlari,     2  Black.  1062* 

34  ITie  plaintiff  is  entitled  to  no  more 
costs  than  damages  in  trespass  for 
an  assault,  battery,  and  tmring  the 
plaintiff^s  clothes^  if  the  jury  find 
that  the  tearing  was  in  consequence 
of  the  beating,  and  give  less  than 
40s.  damages.  C^ieriU  v.  Tolli^. 
i  Terjn  Rep.  655. 

35  If  plaintiff  Fecover  less  than  40s. 
da^nages  on  a  count,  alleging  that 
the  defendant  assaulted  him,  '^  and 
then  and  there  tore  the  plaintiff's 
clothes,  which  the  plaintiff!  hen  and 
there  wore  ?  &c."  he  is  entitled  to 
no  mi  re  costs  than  da  masses.  JUJears 
V,  Grceimivay.  i  H.  Black.  .?91. 
Jjyckw(}od  V.  Stannard.  5  Term 
Hep.  432. 


36  In  trespass  for  an  assault  and  bal-* 
terry  where  the  defendant  justifies 
the  assault  only,  and  the  plaintiff 
obtains  damages  under  40&  and  the 
judge  does  not  certify,  the  plaintiff* 
is  entitled  to  no  more  eosts  than 
damages.  Page  v.  Creed,  3  2hrm 
Rep.  391. 

37.  But  if  to  an  action  for  an  assault 
and  battery  the  defendant  plead  the 
general  issue  and  a  justincation  to 
the  whole^  and  the  plaintiff  obtain  m. 
virdict  with  damages  under  40s.,  the 
plaintiff  is  entitled  to  full  eosts. 
Smith  f.  Edge.    6  Term  Rep.  863. 

3S  Where  to  ao  action  of  trespass  for 
breaking  and  entering  the  plaintifPs 
close,  &c.  the  defendant  pleads  a 
special  plea  of  justification  to  the 
whole  declaration ;  and  the  verdict 
IS  against  him,  the  plaintiff  is  enti- 
tled to  full  coBts,  although  the  d&uw 
ages  are  less  than  40s.  and  the  judge 
at  the  trial  does  not  certify.  Red^ 
ridgev.  Palmer.  2 11.  Black. 2.  S.  P. 
Comer  v.  Baker.     2  H.  Black.  3*2. 

39  Miter  in  an  action  for  slander. 
Haljurd  v.  Smith.    4  East^  667. 

40  Where  in  an  action  for  slander, 
some  of  the  counts  in  the  dee/arm- 
tion  are  for  actionable  nords,  .^iid 
special  damage  is  laid,  referring  to 
all  the  counts,  and  the*  plaint  iff  has 
a  verdict  on  the  whole  deelaratioa  ; 
though  the  damages  recovered  be 
less  than  405.  he  is  entitled  to  fail 
costs.  Snvile  t.  Jardiiie.  2  EL 
Black.  03 1. 

41  If  the  plaintiff  in  trespass  n  e(  or- 
mis  for  beating  his  dog,  recover  less 
than  40s.y  the  judge  may  eertify  un- 
der stat  43  Eliz.  e.  6,  to  prevent 
his  recovering  mere  costs  than  dam- 
ages. J)aHdv.Sejeton»B  TermRep.Z7^ 

42  if  if  appear  on  the  trial  that  the 
trespass,  however  small,  was  con- 
mi  t  ted  afier  notice,  and  the  jury 
pve  less  than  40s.  damages*  the 
judge  is  bound  under  statute  8  and 
9  W.  3,  c.  11,  s.  4,  to  certify  that 
the  trespass  was  wilful  and  mali- 
cious, in  order  to  entitle  the  plaia- 
tiff  to  his  full  costs.  ReyiM  ▼• 
Edwards.    6  Temi  Rep.  11. 
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43  Bui  ia  a  snbseqaent  case  the  eoort 
decided  Uiat  it  is  discretionary  in 
the  judge  to  certify  or  not  accord- 
ing as  it  appears  to  him,  that  the 
trespass  was  or  was  not  wilfitl  and 
malicious.  And  the  judge  having 
declined  to  certify  iu  a  case  nhere 
notice  was  given  by  the  wiHt  of  the 
plaintiff  to  the  defoudant  not  to  cu- 
ter the  locusxn  quo  iu  his  cart,  (here 
being  no  road  tbere ;  notwithstand- 
ing which  the  defendaot  pei'sistcd 
in  going  on  for  the  purpose  of  view- 
ing more  couveniently  the  turning 
in  of  some  cattle  in  assertiou  of  a 
disputed  ri^ht  of  eominon  in  an  ad- 
joining inclosurc  of  the  p'^aintiff'sy 
which  right  was  found  for  the  de- 
fendant, on  a  justification  pleaded ; 
the  court  refused  to  interfere.  Good 
V.  Watkim.    3  Eos^,  499. 

4I<  In  trespass  for  throwing  stones,  Sec. 
at  the  plaintiff's  windows  belonging 
to  his  dwelling-house,  and  breaking 
the  glass,  &e.  if  the  plaintiff  recov- 
er less  than  4as.  he  is  entitled  to  no 
more  costs  than  damag*es9  unless  the 
judge  certify  that  the  title  to  the 
house  came  in  question.  Mlem  v. 
Grinaicaif,    6  Term  Rep,  281. 

4^  In  trespass- Qiiarp  clausumf  regit  if 
the  defendant  plead  not  guilty  and 
a  justification  which  does  not  make 
title  to  the  land,  upon  which  issues 
are  joined  which  are  found  for  the 
plaintiff  with  damages  under  40$., 
still  the  plaintiff  is  entitled  to  full 
cosu.  PeddeU  v.  KiddU.  7  Term 
Rep.  659. 

46  Where  in  trespass  quare  tl  fr,  the 
defendant  pleaas  not  guilty,  and  a 
justification  of  a  right  of  way,  and 
the  plaintiff  traverses  the  right  of 
way,  and  new  assigns  extra  viam  ; 
and  there  is  a  verdict  for  the  plain- 
tiff with  Is.  damages  on  the  new  as- 
signment, and  for  the  defendant  on 
the  justification ;  the  plaintiff  is  en- 
titled to  full  costs,  deducting  the  de- 
fendant's costs  on  the  issue  fdund 
for  him.  Mvtiin  v.  Vallance.  ± 
Eagt,  350. 

47  If  the  plaintiff  in  an  action  for 
aneiae  profits  recover  less  than  40s.^ 


and  the  judge  do  not  certify  that 
the  title  came  in  question,  the  plain- 
tiff is  entitled  to  no  more  costs  than 
damages.  Doe  v.  Davies.  6  2'erni 
Rep.  d93. 

48  A  judge's  certificate  that  a  custom- 
house officer  *  had  probable  cause' 
for  seizing  goods'  does  not  extend 
to  injuries  accompany ing  such  seiz- 
ure, so  as  to  prevent  the  plaintiff 
from  recovering  damages  and  costs 
under  statutes  2S  G.  3,  c.  70,  s.  2\i  : 
and  26  G.  3,  c  40,  s.  31.  Baldwin 
V.  Tankard  et  aL     1  U.  Black.  28. 

49  Where  a  eaubc  has  been  referred 
by  a  rule  at  nisi  priusj  and  the  costs 
directed  to  abide  the  events  that  must 
be  taken  to  wean  the  legal  event. 
Swingiehurst  v.  •AUIiam,  3  Term 
Eep.  ifSS. 

50  Where  a  verdict  was  taken  for  10£. 
in  trespass,  subject  to  an  award  of 
damages,  and  the  costs  to  abide  the 
everdf  if  the  arbitrator  hnd  less 
than  40^  damages,  the  plaintiff  can- 
not have  his  costs,  though  it  be  also 
found  that  the  trespass  was  wilfidy 
and  that  the  defendant  should  pay 
tlte  plaintiff  his  costs  ;  for  costs  be- 
ing directed  to  abide  the  event,  ri^eans 
the  legal  event ;  and  the  authority 
of  a  judge  to  certify  for  costs  under 
the  statute  22  and  23  Car.  2,  c.  9, 
where  the  trespass  is  wilful  is  not 
transferred  to  the  arbitrator  under 
such  a  rule  of  reference.  JFard  v. 
JfalUnder.    6  East,  489. 

Si  Therefore  where  trespass  was 
brought  for  pulling  down  the  plain- 
tiff's gates  and  assaulting  him,  and 
the  defendants  justified  to  all  the 
counts  (except  one)  under  different 
rights  of  way,  and  pleaded  not  guil* 
ty  to  the  whole,  and  under  the  a- 
bove  rule  the  arbitrator  awarded  a 
right  of  way  to  the  defendants  differ- 
ent ft*om  any  of  those  pleaded,  and 
gave  5s.  damages  to  the  plaintiff  for 
the  assault,  as  having  been  commit- 
tal when  the  defendants  were  at- 
tempting to  exercise  the  right  of 
way  neci»atived  by  the  arbitrator,  the 
plaintiff  can  recover  no  more  costs 
than  damages }  for  the  arbitrator's 
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nMard  is  do!  tantamouDt  to  a  judi^'B 
certificate  under  statute  22  and  23 
Car.  2,  c.  9.     3  lerm  Rep.  138. 

52  AV'liere  a  trespass  at«/i.  and  throw- 
ins;  down,  burning  and  totally  de- 
stroying the  {ilaintiff's  hedge ftkeTe^ 
then  erected^  dfc.  whereby,  <ice.  the 
defendant  pleads  the  general  issue, 
and  justifies  as  to  the  throwing 
down  the  hedge,  because  it  was  e- 
rectcd  on  a  common  over  which  he 
prescribed  for  right  of  common; 
and  issue  is  taken  on  such  right, 
'^vhich  is  found  for  him,  and  a  ver* 
diet  for  the  plaintiif  with  20s.  dam- 
ages on  the  general  issue ;  the  facts 
stated  in  the  special  plea,  and  found, 
cannot  be  tiiken  into  considera* 
tiou  to  shew  that  tlie  title  to  the 
freehold  could  not  come  in  question 
on  the  declaration ;  ai^d  as  on  tho 
declaration  the  freehold  might  have 
come  in  issue,  and  the  judge  did  not 
certify,  the  plaintiff  is  entitled  to 
no  more  costs  than  damages.  Stead 
V.  Gamble.    7  Easi,  325. 

53  If  there  be  a  certificate  against  a-* 
Dv  more  costs  Uian  damages  upon 
the  Stat.  43  Eliz.  o.  6,  s.  2,  the 
plaintiff  shall  not  have  the  costs  of 
the  double  pleas,  of  which  all  the 
issues  were  found  for  him ;  althoueh 
the  judge  have  not  certified  under 
the  Stat.  4  *Snnej  e.  16,  s.  5,  that  the 
defendant  had  probable  cause  to 
plead  the  several  special  matters ; 
that  section,  which  says,  that,  ^^  if 
a  verdict  be  found  on  any  issue  for 
the  plaintiff,  costs  shall  be  given, 
&c.  unless  tlie  judge  who  tried  the 
said  issue  shall  certify,  &e.''  only 
applying  to  eases  where  one  at  least 
of  the  sjtecial  pleas  is  found  for  the 
defendant,  w  hich  would  entitle  him 
to  the  general  costs.  Richmond  v. 
Johnscm^  Clerk.    7  East^  583. 

04  If  in  an  action  on  the  case  for  an 
injury  done  to  the  plaintiff's  right 
of  common  by  digging  tur\'es  there, 
the  judge  certify  under  the  statute 
43  Ellx.  c.  6,  s.  2,  that  the  damages 
did  not  amount  to  40s.  the  plaintiff 
shall  have  no  more  costs  ;  for  the 
interest  err  title  of  the  Imul  doc>.  not 


iMce$S(xnlji  eome  ia  questioa  iu  tuck 
action,  aud  did  not  in  faet  in  this 
case ;  where  the  action  w«s  braii^ 
against  another  commoner  for  a 
mere  wrongful  a^  ^duumaanf* 
Edmonson.    8  £«st,  29^ 

f^  In  an  actioto  on  t)ie  aiatui^  of  for- 
eign attaohment  where  kas  than  4L 
are  recovered  in  damages^  the  piaia- 
tift*  recovers,  but  one  quarter  as 
much  in  costs.    1  Mass.  15. 

66  In  an  action  for  false  imprison- 
ment, if  less  than  4/.  damages  are 
recovered,  the  plaintiff  recovers  half 
as  much  in  costs.    1  •Moss.  47. 

S7  Where  the  court  established  anew 
rule  of  assessing  damages,  full  coats 
are  allowed,  although  the  damages 
do  not  exceed  four  founds,  oa  toe 
ground  that  the  plaintiff  had  rea« 
sonable  expeetattoa  of  reeoveriii^  i^ 
larger  sum.    2  Mass.  435. 

53  Where  a  plaintiff's  expectation  of 
recovering  more  than  jowr  pounds 
damage  is  founded  in  a  mistake  of 
the  law,  he  will  recover  hut  one 
fourth  of  his  damages  as  costs.  2 
Mass.  365* 

59  A  plaintiff  recovers  less  than  four 
pounds  damage  in  an  aetion  eoBH 
meneed  at  the  court  of  eommon 
pleas :  full  costs  are  .aUowed  him : 
lie  reviews  the  action,  and  recovers 
one  cent  damage:  the  defendant 
shall  recover  the  diflferenee  of  the 
two  sums  awarded  as  damages,  anil 
full  costs  of  the  review.  Lincoln  r. 
Gotddiyig.    3  Mass.  234. 

60  In  an  aetion  commenced  in  the 
common  pleas  against  a  sheriff  for 
the  neglect  of  his  deputy  $  the  plain* 
tiff  recovered  fifty  cents  damages, 
and  taxed  his  costs  at  seventy  mr 
dollars,  fourteen  cents.— Upon  er- 
ror brought,  the  court  reduced  the 
costs  to  twelve  and  an  half  cents. 
JFaite  v.  Garland.    7  Mass.  453. 

61  Where  an  attorney  of  this  court  is 
sued  for  a  debt  less  than  250  dollars, 
the  plaintiff  may  recover  full  costs 
against  him ;  but  if  an  attorney  sues 
by  attachment  of  privilege  for  a 
debt  less  than  250  dollars,  he  can 
recover  no  more  than  t]jc  costs  in 
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llie  comBion  ptea^.    Jh  ihe  ease  of 

T.  Baiiey*   1  Johns.  Cus,  32.    Fan- 

m  V.  O^vie^    3  Jbkns^  liep.  4£M), 

il  III  an  aetioa  af  trespass,  ^ucire 

clausim  fregUj  and  fox  an  assaalt 

and  b^^ttery,  in  which  the  plainliff 

,  recovered  a  geaeral  verdict  for  10 

dollars  daraages,  he  was  allowed 

full  costs.    Spaiber^  v.  Walvod.  1 

•M9S.  Cos.  162. 

I  Id  anions  of  trespass,  &c.  a  eertifi- 
sate  of  the  judge  before  whom  the 
eause  was  tried,  in  order  to  entitle 
the  plaintiff  to  full  costs,  may  be 

fiven  after  the  circuit.  Toewers  v. 
^lie,  1  Johns.  Cos.  221. 
1^  Where  execntors  sned  in  the  sa- 
freme  court,  and  recovered  less 
aaa  60  dollars,  it  wai»  held  that 
they  were  not  entitled  to  recover 
costs,  nor  liable  to  pay  costs  to  the 
defendant.  Execuiors  of  Mthany 
V.  Fuller.  3  Johns.  Cos.  209. 
^  Where  the  plaintiff  recovers  200 
dollars  of  debt^  and  danias;es  for 
the  detention,  on  a  single  bill,  he  is 
entitled  to  the  full  costs  of  this 
Mnrt  Clap  v:  Reynolds.  2  Johns. 
Cos,  490. 

In  action  of  trespass,  assault  and 
battery,  where  the  damages  found 
by  the  jury  are  under  B  dollars,  the 
[ndge,  notwithstanding  the  verdict 
IT  pleadings,  may,  in  his  discretion, 
refuse  a  certificate  to  entitle  the 
^ntifFto  full  costs,  if  he  is  satisfi.^ 
etf,  on  the  evidence,  that  the  assaalt 
Md  battery  were  not  saffieiently 
proved.  Hunt  v.  Leon.  3  Johns. 
Goes.  140. 

In  an  aetion  on  the  ease,  for  over« 
towing;  the  plaintiff  's  land,  the  de* 
fendaui  pleaded  not  guilty,  and 
gave  in  evidence  a  permission  ft'om 
the  plaintiff  to  erect  a  dam  and  0^ 
rerflow  his  land,  if  necessary.   The 

Slaintiff  proved  a  revocation  of  the 
cense,  and  the  jury  found  a  ver- 
iict  for  the  plaintiff  for  0  dollars 
lamages  ;  it  was  held  that  the  title 
iid  not  come  into  question,  so  as  to 
ntitle  the  plaintiff  to  full  costs  un- 
ler  the  statute.  Otis  v.  BalL  3 
Tohns  Rep.  940. 


as  In  actions  of  trespass,  it  rests  in 
the  discretion  of  the  judge  at  the 
trial,  to  certify  whether  the  tres- 
pass w^s  wilful  and  malicious,  so 
as  to  ^entitle  the  plaintiff  to  full 

^  costs  ;  and  if  he  refuses  a  certifi- 
cate, the  court  will  not  interfere, 
on  appeal  fh>m  his  decision.  MeaOi 
V.  M^IvToy.    6  Johns.  Rep.  277. 

69  Where  an  attorney  was  sued  in 
this  court,  the  plaintiff  recovered 
less  than  2d  dollars,  it  waa  held 
that  the  defendant  was  not  liable 
for  costs ;  for  since  the  act,  (28 
sess.  c.  93,  8.  (5)  attornies  may  be 
sued  before  justices  of  the  peace, 
in  the  same  manner  as  any  other 
persons,  excepting  during  the  sit- 
ting of  the  court.  MouUon  v.  Bub* 
bard.    6  Johns.  Rep.  332. 

70  Where  an  attorney  of  this  court  is 
sued,  and  a  judgment  is  recovere4 
against  him  for  a  sum  exceeding  25 
dollars,  but  less  than  60  dollars, 
the  plaintiff  is  entitled  to  full  costs. 
Watsh  V.  Sackrider.  7  Johns.  Mep. 
037. 

71  In  an  action  of  covenant  for  tho 
non-payment  of -rent  reserved  in  a 
lease,  if  the  plaintiff' recovers  judg- 
ment fbr  less  than  250  dollars,  hd 
is  entitled  only  to  the  costs  of  tha 
court  of  common  pleas*  Beeckev 
V.  FlM.    7  Johns.  Mep*  SdB. 

72  Where  an  attorney  of  this  eodrt 
was  sned  in  Mjvemb^  1809,  for  25 
dollars  and  93  cents,  and  had  a  sett- 
offof20  dollars  and  2;&  cents,  and 
the  plaintiff  recovered  S  dollars  ami 
68  cents,  it  was  held,  that  the  de- 
fendant was  entitled  to  recover 
costs  ;  but  that  the  plaintiff  might 
set  off  the  amount  he  had  recovered 
against  so  much  of  the  costs.  Wil" 
let  V.  Starr.    Of  Johns.  Rep.  128. 

73  Costs  not  allowed  where  the  debt 
is  reduced  under  lol.  by  a  direct 
payment,  and  not  by  set-off  on  tha 
trial.     1  Dallas^  308,  457. 

7-li  Costs  not  to  be  paid  by  plaintiff, 
when  his  debt  is  reduced  below  lol. 
by  a  set-off.    2  DaUas^  7^ 

75  Full  costs  were  allowed  in  a  spe- 
cial action  on  the  oase  &r  overflow «» 
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ing  the  plaintiff's  land,  in  which 
the  defendant  pleaded  the  general 
issue,  and  a  justification^  by  right  of 
prescription,  though  a  verdict  was 
given  for  15  dollars  onlj.  Eustace 
'  T.  TnUiUL    2  J(^ins.  Rep,  180. 

n.  Executors  ;   wfiere  they  Mil  he  lU 
able  to  pay  costs. 

i  JissumpsU  bj  executor  for  testator's 
money  received  to  the  plaintiff's 
use,  executor  shall  not  pay  costs  of 
DfMisait.  Eaves  v.  MocaU}.  i  8alk. 
314.     2L.  Raym.  865. 

2  Execntors  pay  no  costs.  Bigland 
V.  Robinson.    3  iialk.  105. 

3  The  executrix  of  an  attorney  pays 
no  eosts,  though  a  sixth  part  of  the 
hill  is  taken  off.  Weston  v.  PooL 
2  8tr.  1056. 

4  A  bankrupt  executor  pleading  a 
false  plea  aiW  the  commission  is- 
sued in  a  suit  by  a  creditor  of  his 
testator,  is  liable  to  execution  for 

•  the  «osts.  Howard  v.  Jemmet.  1 
Black.  400.     3  Burr.  1368. 

5  Executor  shall  pay  costs  of  a  nan 
pros.  HaweSj  Exedtrixj  y.  Saunr 
ders.     3  Burr.  158K 

^  Administrator  had  leave  to  discon- 
tinue without  payment  of  costs. 
Bennett  v.  Coker.    4  Burr.  ±927. 

7  fiut  executors  shall  pay  costs  for 
leave  to  discontinue  where  the  ac- 
tion was  knowingly  wrons  brought. 
Ebrrisj  Executor,  v.  Jones.  1 
Black.  451.    3  Burr.  1451.  ' 

S  An  executor  shall  pay  costs  on  a 
nonsuit  where  he  might  have  main- 

'  tained  an  action  in  bis  own  right 
Marsh  v.  Yellowly.    2  8tr.  1106. 

9  An  executor  is  not  to  pay  eosts  of 
error  brought  by  him  upon  a  judg- 
ment against  his  testator  on  going 
before  the  Master.  SaUem  v.  fVyn-- 
nc.    2  Str.  1072. 

iO  An  executor  brought  error  of  a 
judgment  after  a  devastavit,  and 
the  court  held  he  ought  to  pay  costs 
en  affirmance.  CasweU  v.  JSTorman. 
2  8tr.  977. 

4t    Where  an  executor  sues  upon  a 

*  ^oatract    made    by    his    testator, 


though  he  fail  in  the  suhk  shaB 
not  pay  costs.  Where  upon  a  con- 
tract either  actually  msde  or  an*  | 
ing  by  leeal  implication  after  the 
testator's  death  he  shall.  If  a  mili- 
tary offieer  dies,  and  the  agenl  \» 
the  regiment  afterwards  receiw 
the  arrears  of  par  due  (o  him,  tin 
executor  of  the  ofllieer  may  recover 
such  arrears  in  an  aetion  for  mooef 
had  and  received  in  his  own  nuK. 
midbom  V.  KiUigm).  li-Af- 
mond^  436. 

12  In  scire  facias  against  eiecutww 
costs,  and  judgment  may  be  re- 
versed quoaaiht  costs  as  erroncoqi 
Bellew  V.  Jylmer,    1  Sir.  IgS.  f 

13  Costs  not  to  be  paid  to  an  executor 
by  the  prosecutor  of  a  crimiMi  ifr 
formation.  The  King  T,R«i  i 
Str.  874. 

14  Husband  and  wifcdeckrcnpoia 
indebitat.  assumpsit  to  them  is  a^ 
eentors,  on  a  caose  arising  aftertt*' 
tator's  death  upon  a  nonsuit,  m 
shall  pay  costs.  Debtor  pajst* 
tator's  debt  t4>  ^.  with  cxeeotftrl 
consent  ;  it  is  assets ;  ^ritheol 
consent  is  not  assets,  nnJess 
brings  an  action  and  reeovere,  i 
then  it  is  assets  before  execu'" 
Account  with  the  execotor 
not  a  new  cause  of  action,  hot^ 
certains  the  old.  Jenkm  eai  & 
V.  ]^me.     1  Salk.  307. 

15  It  seems  that  where  the  execw 
may  bring  the  action  in  hw  •«J 
right,  he  ought  to  payeostJifJi^ 
fail.    5  Term  Sep.  ^3*.         J 

16  If  a  plaintiiF  name  himself  ««*• 
tor  when  he  need  not,  and  wi.» 
shall  pay  costs;  aswhertbs* 
claratiou  states  a  cause fifwW" 
due  to  him  personally.    '^  ■*• " 

•  277. 

17  If  an  executor  or  administr* 
bring  trover,  stating  the  conveiw 
after  the  testator's  or  ist»**^' 
death,  and  fail,  he  most  pa^" 
coste.  Bollard  y.  Spencer.  7i«" 
Rep.  358.  , 

18  But  if  an  executor  dcclart  o« 
trover  and  conversion  inthetf^ 
tor's  lifetime,  aud  alsoenat[»^ 
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lod  conversion  after  his  death,  the 

e?idenee  offered  beiug  only  appliea- 

ble  to  the  first  count ;  and  he  be  uon- 

suited^  he  is  not  liable  to  pay  eo«t8. 

CockerUl  ^  Ux*  Executria:,  v.  Ky- 

[  naston,    4  Term  Bep.  277. 

h  Where  an  exeentor  sued  on  a  pol- 

J  icy  of  iusaranee  effected  by  his  tes- 

'  tator  for  himself  and  two  others 

'  then  iiving,  and  was  nonsuited,  the 

I  «ourt  of  C.  P.  held,  the  executor 

!  ibouid  not  pay  costs  thoug;h  the  ae- 

r  tion  uiigiii  have  been   brought  by 

L  the  two   surviving    parties   alone. 

[  WiUon^  Executrix^  v*  HamUton.    1 

iBos.  Sc Full  4WJ. 

P  Where  a  plaintiff  sued  as  admin- 
LJstratrix  in  covenant  on  a  breach, 
mbsequent  to  the  death  of  her  in« 
Ttestate,  and  had  judgment  against 
;  her  on  demurrer  ;  held  that  she  was 
jnot  Jiahle  to  costs.       Tattersally. 
'Groote.     2  Bos.  S;'  Pull  358. 
jl.  Where  the  plaintiffs  sued  as  exec- 
utors in  covenant  against   the  les- 
[jsor    of   their     testator,    for     not 
^rovidine     timber     fdr  .  the     re- 
k^ir     of   the     demised    premises, 
^pon  a  deuoand  made  by  the  plain- 
pffs  after  the  death  of  their  testa- 
Sir  ;  held  that  they  were  not  liable 
lo  p&y  the  costs  of  a  judgment  as  in 
k&sc  of  a   nonsuit;     inasmuch  as 
Svough    the    breach    happened   in 
their  own  time,  they  could  only  de- 
fslare  as  executors  upon  the  contract 
dc  with  their  testator,     (hoke  v. 
zas.     2  East,  395. 
On   a  review  of  all  the  eases,  the 
lounJ  doctrine  seems  to  be,  that  if 
^e  executor  or  administrator  must 
loe  as  such  on  the  contract  made 
(ritli  the  testator  or  intestate,  he  is 
fM  iiabJe  to  costs,  thou8;h  the  cause 
tf  actiou    arose  after  the  death  of 
the  testator  or  intestate.     2  Bos.  Sf 
full.  ^i55.     2  East,  308. 

And  perhaps  the  sound  principle 
^  uhich  the  exemption  of  execii- 
torn  aud  administrators  rests,  is  not 
jje  dcfi^ree  of  ignorance  under  which 
hey  may  he  supposed  to  lie,  but  the 
ieacription  in  the  stat.  23  H.  8,  c. 
[0,  of  the  actions  in  which  costs  are 


to  be  paid ;  namely,  ^  upon  any  es- 
peciaity  made  to  the  plaintiff j  or  any 
contract  supposed  to  be  made  be« 
tweeii  the  plaintiffs  and  any  other 
peraon."    a  jBos.  i^f  Full.  205. 

2^  If  an  executor  sue  as  such  for  mo« 
ney  received  by  the  defendant  since 
the  testator's  death  to  the  plaintiff's 
use,  and  fail,  he  is  liable  (o  pay 
costs.  Qoldtiiivayte  v.  Fetrie.  9 
Term  Rep.  234. 

25  8q  iS  they  improperly  lend  their 
names  to  other  persons.    3  Bos.  S[ 

.    Full.  115. 

S6  Therefore  where  plaintiff  sued  as 
administrator  upon  a  contract  made 
with  his  intestate,  and  assigned  by 
the  plaintiff  to  J.  8.  foir  whose  ben- 
efit the  action  was  brought ;  it  ap- 
pearing that  the  contract  had  been 
annulled,  with  the  privity  both  of 
the  plaintiff  and  J.  8.j  and  that  the 
former  was  indemnified  by  the  lat- 
ter, and  a  verdict  being  found  for 
the  defendant ;  the  court  made  an 
order  for  the  plaintiff  to  pay  the 
costs.  Comber  v.  Harda^le.  3 
Bos.  Sf  Full.  115. 

27  Executors  and  administrators  are 
liable  to  pay  the  costs  of  a  non 
press.  Biggs  v.  Wmrr^  6  Term 
liep.  654. 

28  But  they  are  not  liable  to  costs  on 
judgment .  as  in  case  of  a  nonsuit 
under  stat.  15  G.  2,  c.  17.  Booth  ^ 
al.  V.  HoU.    2  H.  Black.  377. 

29  Executors  and  administrators  are 
liable  to  costs  in  error  in  cases 
where  they  would  be  liable  in  tlie 
original  action.  WiUiams  Sf  al. 
Execvtors,  v.  Riley.  In  Cam.  Scac. 
1  H.  Black.  566. 

80  Where  vthe  defendant  pleads  the 
general  plea  of  bankmptcy  to  an 
action  brought  by  an  exedutor  or  ad- 
ministrator, and  obtains  a  verdict, 

^the  plaintiff  is  not  liable  to  costs  un- 
der 5  6.  2,  c.  80,  s.  7.  Martin  Sf 
Vx.  v.  J>rorfolk,      1  IT.  Blackstoney 

528. 

81  No  costs  can  be  awarded  on  pro- 
hibition against  executors,  against 
whom  judgment  was  obtained  on  de- 
murrer, upon  a  question,  "Whether 


S92 


COaTB  HI.  IV. 


ihtj  were  entitled  to  a  general  or 
limited  probate*  8cammd  t.  fFU- 
kinson.    8  East^  203. 

M  Adminhtraton  deciarinc  in  trover 
ou  a  possession  of  the  goods  by  their 
iotestatey  and  a  eontersion  in  their 
own  tine^  and  being  nonsuited,  are 
liable  to  eosts  $  fbr  the  fact  of  their 
possession  is  immaterial,  and  they 
may  sue  in  their  own  right  HoUis 
Y.  Smith.    10  Easti  3d3. 

W  An  exeetttor^  plaintiff,  who  was 
nonsuited  for  a  variance  between 
the  declaration  and  the  writing  de- 
elared  on^  as  oftered  in  eviiknee^ 
wH^  heU  not  liable  fbr  the  eosts. 
Flemming  r.  Tjffer^  1  John^.  Cos. 
102. 

94/  Uxecalors  and  administrators  nrast 

Say  eosts  on  a  judeiaent  of  nonsuit. 
Slaoectdors  cf  (hme  v.  Long.  4t 
JokM.  Rep.  100. 

99  In  an  aetion  by  an  administrator 
oa  a  note  given  to  the  intestate,  for 
90  dollars,  the  jury  found  a  verdiet 
for  the  plaintiff  for  15  dollars  ;  and 
it  was  held  that  the  plaintiff  emild 
not  recover  costs,  nor  was  he  oblig- 
ed to  pay  eosts.  CarUsle  r«  Bates. 
8  Johns,  Rep.  979. 

9^  If  a  ju%ment  be  given  against  ex* 
eeutors  or  administrators,  plaintiffs, 
on  demnrret^  they  must  pay  eosts. 
Mtwra.  ^Kellogg  v.  Wikocks^  2 
Johns.  Hep.  337. 

IIL  Fhigned  Issue. 

1  Costs  must  follow  the  verdiet  upon 
trial  of  a  feigned  issue,  and  the 
court  has  no  discretionary  poiver  to 
give  or  not  to  give  them.  Herbert 
v.  WUHamson.    1  WUs.  324. 

^  Costs  upon  a  feigned  issue  were 
directed  to  lie  taxed  from  the  time 
when  it  was  first  ordered  by  consent 
of  parties.  Thomas  v.  Fowell.  1 
Bnrr.  603. 

$  On  a  feigned  issue  costs  follow  the 
verdict :  but  qu.  when  the  court  per- 
mit parties  to  try  a  feigned  issue, 
whether  they  will  not  compel  them 
to  cnment  that  the  costs  shall  be  in 
the  discretion  of  the  aourt  P  Hoskins 


V  hard  Berkley.    %  Ttrnt  Ik^ 

'409. 

4  Cases  made  for  the  ar^ment  of  i 
cause  before  the  coart,  are  not  tti< 
able  in  the  bUl  of  eo«ts.  JtesT. 
FonAome  ^  CktrksM.  2  Mm 
Sep.  107. 

IV.    Fbrnei^    AdimSy    or   IVWsj 
€Ms  ofy  when  to  k  pnd. 

1    Prosecutor  shall  paj  costs  tvtej 
he  makes  gt^eundless  and  frijM 
applieation  for  an  informatioB  i 
nature  of  yiio  wttmado,  knowing 
it  to  be  so.      Rex  v.  fPtu.  iew 
CkipUnt  Burgess  and  AUerm\ 
J>/kiv  Radnor,    2B«rr.780. 

3  A  defendant  in  replevin  is  mte 
titled  to  costs  upon  a  jad?;fflent  I 
confession  on  the  pleaofpri*'* 
atdef'  lieu.  Acconling  to  the  r« 
in  Com^fns  this  plea  was  plcadd 
abatement,  but  the  plea  of  prirtj 
aider  lieu  is  properly  a  plea  in  ■ 
8mUh  y.  ffalker.    2  L  %«• '' 

3  Where  defendant  remoTes  ai 
formation  from  the  sessions,  w^ 
a  verdict,  he  shall  Have  kis 
Q^f  I  tem  Town  of  Dwer  r.  Bt 

1  Wils.  130. 

4  Costs  given  on  discharging^ 
ttarrmito.     The  King  r  '^ 

2  Str.  1039. 

5  Conrt  will  oblige  prosceBtof 
some  cases  to  pay  costs  oof« 
inff  an  indictment  Thi  W? 
M)ore.    2  Str.  946. 

6  A  defendant  is  not  entitled  to 
on  a  judgment  in  abatement. 
landv.Exton.    2Llbfii^^^ 

'    Sttlk.  194. 

7  Costs  taxed  after  the  o 
without  considering  the  e«sts 
low.      Tlie  King  v.  Sumwri 
SaUc.  104.    1  Salk.  53. 

8  Costs  of  the  first  action  on  iw^ 
to  be  paid  before  a  see  o^J  ^ 
ed  to  proceed  on  the  same  tf . 
when  the  merits  have  been  m 
ed.    Melchart  v.  Halseii.    ^'^ 

741.    3  nVs.  149.  ,^ 

9  ThecnnrtofK.B.reteriJ 

proceedings  in  a  q.  L  acli»D " 
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iion  by  dififerei^  plaiatilf  were  p^iid. 
JSngluh  f.  /.  V.  Cox.     Cowp.  d;92. 

AO  CosU  cftOAOt  be  given  oq  ft  refiwal 
of  a  niie  to  shew  eause,  tboogh  op- 
posed in  tbe  firat  InataQce.  yffud' 
Ton  r.  jyhrris.    2  Black.  769. 

ti  Formedon  ditooatinued  on  payment 
of  eoBti)  without  paying  theco^ts  of 
two  fomer  ejectoients.      ScM   v. 

'  Perry.    2  Black.  76H.     3  kTUsanj 

206. 

12  Costs  flhali  be  given  on  qaasliinjg  a~ 
writ  of  error,  thous'h  none  have 
been  given  in  the  court  below.    2^he 
•Archbishop  of  Dublin  v.    The  Dean 
of  Dublin,    l  Sir.  262, 

13  Proceeding  in  ejectment  staid  the 
day  before  trial,  till  the  eosts  of  a 
proper  ejectment  in  K.  B.  paid.  Doe^ 
on  aemiae  of  Skadwicke  v.  Law.  2 
Black.  1158.  1  Str.  548.  Lord 
Cannini^esbp^s  case^  and  654.  GrrutU" 
hie  Y.  BodiUy. 

14  Motion  to  stay  proceedings  in  ejects 
ment  till  payment  of  eosts  of  a  for- 
mer, refttsed,  as  the  second  action 
wa9  not  vexations.  Granted  until 
notice  where  plaint ifi''s  lessor  to  be 
fbund.  8hort  v.  King:  2  Strange^ 
681. 

iff  Nonsuit  in  C.  B.  new  ejectment 
brought  in  B.  R.  and  staid  till  eosts 
paid.    Jlnm. '  i  Salk.  255. 

16  Costs  nof  dcmandable  for  a  number 
of  ejectments.  Thrustout  v.  TroU' 
biesome  on  demise  of  Parke  ^  Wife, 
2  8tr.  1099. 

17  Where  a  plaintiff  is  nonsuited  the 
defendantis  entitled  to  costs.  Where 
judgment  is  arrested  each  party  pays 
his  own  costs.  Cowper^  407.  2  L. 
Raffnu  130S.  Mnon.  and  3  fFils. 
Melchart  v.  Halsey^  149,'same  point. 

18  In  nonsuit  on  a  ease  i^served  af- 
ter trial  '*.ourt  directed  the  Master 
to  tax  defendant's  costs  upon  the 
whole  proceedings.  DasnUa  v.  JSTer* 
ring.    1  8tr.  sob. 

19  On  nonsuit  in  ejectment  the  plain* 
tiff  has  his  election  to  pay  eosts  to 
whieh  defendant  he  pleases.  Jar* 
dan  V.  Hmrper.    1  Sir*  ^16. 

50 


v2a  Costs  of  fi  iormer  nonsuit  refused* 
pltiintiff  being  a  pauper,  as  not  ow, 
ing  to  his  fault  but  a  slip  of  the  at-^ 
toruey.  Winter  v.  Slow,  2  Sir. 
878. 

21  Proceedings  in  ejectment  8tai4l  the 
day  before  the  trial  (after  a  long 
delay)  till  costs  of  a  former  eject- 
ment  paid.  Doe^  on  the  demise  qf 
Vhadioick^  v.  Law.  2  Blackstone, 
1158. 

ii2  And  the  like,  when  brought  by  a 
fraudulent  assignee  (under  the  in- 
solvent debtor^s  act)  of  the  formed 
lessor  of  the  plaintiff.  Doe^  on  Hie 
demiseofChdmbers^Y.Law.  2 Black. 
1180. 

d3  Where  a  new  trial  has  been  grant* 
ed,  and  no(hing  said  iu  the  rule  a- 
bout  the  co^ts  of  (he  first,  although 
the  second  verdict  is  for  the  sani^ 
party  as  the  first,  he  shall  not  have 
the  costs  of  tiie  first  trial.  Mason 
V,  Hkurray.    2  Doug.  437,  438» 

^  After  a  nonsnit  in  trespass,  the 
court  of  K.  B.  stayed  proceedings 
in  a  second  action  between  the 
same  parties  for  the  same  cause  un« 
til  the  costs  of  the  nonsuit  were 
paid,  notwithstanding  the  plaintiff^ 
was  a  prisoner  at  the  time  of  bring- 
ing the  second  action,  and  sued  in 
forma  pauperis.  Weston  v.  WUh* 
ers.    2  Tenn  Uep.  511. 

25  So  where  the  plaintiff  was-nonsuit* 
ed  in  an  action  on  the  statute  of 
briberjr,  that  court  stayed  proceed- 
ings, in  a  second  action  for  the 
same  cause  between  the  same  par<« 
ties,  till  theeosts  of  the  first  were 
paid.  MouUoni  q.  t.  V.  Bingham,  d 
T^^rmiS^.  511,11. 

26  The  like  in  the  case  of  an  ac« 
tion  for  a  milicions  prosecution. 
Baldwin  v.  Michards.    2  TermBep. 

5tl,  It. 

27  The  court  of  C.  P.  refused  to  stay 
proceediii«*s  asainst  a  defendant, 
till  the  debt  am  costf;  recovered  by 
him  in  a  former  action  against  the 
plaintiff  were  paid:  saying  they 
could  not  try  the  merits  of  the  cause, 
on  motion.  Cooke  r.  Dobrse.  xM. 
Black.  !•. 
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28  If  tlie  defendant  in  a  former  ejeet« 
meot,  who  was  then  evicted,  bring 
another  ejectment  for  the  same  pre- 
mises, the  conrt  will  stay  the  pro- 
ceeding until  he  pay  the  costs  of 
the  former  cause.  Thmstout  d. 
fViUkmis  V.  Holdfast.  2  Term  Rep. 
22S. 

99  Ejectment  in  C.  B.  and  verdict  for 
the  plaintiff,  and  costs  paid  by  the 
defendant,  who  then  brought  an  e- 
jectment  in  K.  B.  for  the  same  pre- 
mises and  recovered,  hut  was  not 
paid  his  costs ;  and  a  third  eject- 
ment being  commenced  in  C.  B.  l>y 
the  plaintiff  in  the  first  ejectment, 
the  court  stayed  proceedings  till 
payment  of  the  costs  of  the  second 
ejectment  in  R.  B.  Doe  d.  Walker 
V.  Stevenson.    3  Bos.  ^.  PulL  22. 

30  So  the  court  will  stay  the  proceed- 
ings in  a  second  ejectmeut  until  the 
costs  of  a  nonsuit  in  a  former  eject- 
ment he  paid,  if  it  be  brought  on 
the  same  title,  though  it  be  brouglit 
for  different  lands  in  a  different 
county,  and  though  all  the  defend- 
ants be  not  the  same.  Keene  d.  An- 
gel V.  Ar^     6  Term  Rep.  740. 

81  So  proceedings  in  ejectment  were 
stayed  till  the  costs  of  a  former  e- 
jeetment  brought  by  the  father  of 
the  lessor  of  the  plaintiff,  against 
the  defendant's  father  on  the  same 
title  werepaid.  Di^  d.  Feldon  ▼. 
Roe.    8  Term  Rep.  649. 

S2  So  till  the  costs  of  a  former  eject- 
ment for  the  same  premises,  and  al- 
so of  an  action  for  mesne  profits, 
were  paid.  Doe  cE»  Pinehard  ▼.  Roe . 
4  Eastj  SS5. 

83  Where  a  verdict  was  found  for  the 
plaintiff  subject  to  a  ease  reserved, 
from  the  insufficient  state  of  which, 
it  was  necessary  for  the  eause  to  be 
sent  down  to  a  second  trial,  and  no- 
thing was  said  respecting  the  costs, 
though  the  plaintiff  succeeded  on 
such  sec^d  trial,  the  court  of  SL  B. 
held  that  he  was  not  entitled  to  the 
costs  of  the  first  Hankey  v.  SmiUi. 
3  Term  Rep^  d07. 

8.  P.  determined  in  Smith  y.  Haile* 
6  r«rm  Rep.  71. 


3%  But  where  the  defendant  inidN^e 
case  gave  the  plaintiff  a  cqgxoril, 
without  going  to  trial  a  seeoiid 
time,  he  was  Cable  to  pay  the  costs 
of  the  former  trial.  Bodk  t.  Mot' 
ton.    6  Term  Rm.  IM. 

35  The  court  of  C. IP.  held  fhat  where 

a  cause  having  been  enee  tried,  a 

new  trial  was  eranled,  at  whieh  a 

juror  was  withdrawn,  on  the  party, 

.  who  gained  the  verdBct  at  the  firet 

trial,  undertaking  generally  to  fay 
the  other  Iiis  costs  ;  such  an  nnaer- 
taking  included  only  the  costs  of  the 
second  trial.  Rouse  v.  Bardvn  S[  (d. 
1  H.  Black.  689. 

36  That  court  also  held,  that  where  a 
cause  is  twice  tried,  and  the  verdiot 
is  found  on  each  trial  for  the  same 

garty,  he  is  entitled  to  the  costs  of 
oth :  but  w  here  the  verdicts  are 
found  for  different  parties,  the  eostf 
of  the  first  trial  are  not  allowed. 
Trelawny  v.  Thonuis.  1  H.  Block. 
641. 

87  And  the  conrt  of  K.  B.  assented  to 
this ;  and  held  that  when  upon  set- 
ting aside  a  nonsuit  the  costs  are 
directed  to  abide  the  event*  though 
the  plaintiff' succeed  on  the  second 
trial,  he  is  not  entitled  to  the  costs 
of  the  first;  nether  is  the  d^nd- 
ant  in  such  case  entitled  to  the  easts 
of  the  first  trial.  AxOm  t.  Gtbfcs. 
8  jn?rm  Rep.  619. 

SS  After  a  venire  de  novo  awarded  vp- 
on  an  imperfect  special  venlict,  and 
a  new  trial  g^nted  after  a  verdict 
for  the  plaintiff  on  the  second  trial, 
and  the  juir  find  again  for  the 
nlaintiff  on  the  third  trial,  he  is  on- 
ly entitled  to  the  costs  of  the  last 
trial,  unless  it  he  otherwise  eipress- 
ed  in  the  rule  granting  the  new  tri- 
al. Bird  V.  AppUUm.  i  £asf, 
ill. 

39  Where  the  plaintiff  withdraws  the 
record  after  the  cause  is  ealkd  oa 
for  trial,  the  eonrt  vrill  make  it  a 
condition  of  discharging  a  rale  ftr 
judgment  as  in  case  of  a  nonsnit, 
that  he  shall  pay  the  defendant  the 
costs  of  the  day  occasioned  hy  Ml 
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•eovntenDandiiig  notice  of  trial; 
tlioagh  the  praetice  of  the  eourt  is 
not  to  grant  a  rule  for  costs  for  not 
going  on  to  trials  and  a  rule  for 
judgment  as  in  ease  of  a  nonsuit^  at 
the  same  time.  Jordaitu  v.  Shorpe* 
2  H.  Black.  280. 

40  Where  a  v^ire  de  nova  is  award<» 
ed,  the  party  saeeeeding  is  only  en- 
litled  to  the  eosts  of  the  seeond  tri- 
al. Lickbarrow  r*  Mtson.  6  Term 
Bep.  fSi. 

41  A  bill  of  exceptions^  being  no  part 
of  the  record  in  the  conrt  below  till 
after  judgment^  is  not  to  be  inclu- 
ded in  the  taxation  of  cosits  there. 
Gardnn'  v.  BaiUie,  i  Bos,  Sf  FuU 
ler,  Z2. 

43  Aftec  verdiet  for  the  defendant, 
and  a  new  trial  awarded  upon  a 
question  of  law,  without  any  thing 
said  as  to  the  costs ;  and  instead  of 
proceeding  to  a  second  trial,  the 
parties  agreed  to  state  the  facti 
specially,  as  if  in  a  case  reserved 
at  the  trial  $  on  which  the  postea  is 
afterwards  delivered  to  the  plain- 
tiifs,  they  are  entitled  to  the  eosts  of 
.the  first  trial.  Robertson  v.  LiddeLL 
10  East^  416. 

f43  Where  on  a  review  by  the  defend- 
ant the  former  judgment  is  reversed 
in  part  as  to  the  damages,  th%  costs 
of  the  original  action  are  not  efifect- 
ed.    2  Jmss.  las. 

44  Where  referees  award  concerning 
the  eosts  of  a  suit,  the  judgment 
must  conform  to  their  award.'  2 
Mass.  161. 

43  Where  an  indorsee  of  a  promisso* 
ry  note  has  recovered  judgment  and 
satisfaction  in  an  action  against  the 
indorser,  he  cannot  have  costs  in  an 
action  previously  commenced  a- 
gainst  the  promisor.     2  Mass,  l7l. 

46  When  ludgment  is  arrested  for 
the  insnfiicieney  of  the  plaintiff's 
declaration,  the' defendant  shall  re- 
cover costs.    2  Miss.  509. 

47  Where  upon  a  r.^view,  the  former 
jodgment  is  not  reversed  in  whole, 
the  court  has  no  jurisdiction  of  the 

-  costs  of  the  first  trial.  Lincoln  v. 
4xmlding.    3  Mass.  234. 


48  When  a  verdict  it  found  against 
the  direction  of  the  judge,  and  a 
new  trial  is  granted,  the  costs  are 
to  abide  the  event  of  the  suit  Van 
Mensseiuer  v.  Dole.  1  Johns.  Cases, 
279. 

V.    Where  there  are  several  Defttid* 
axAs^  or  various  Issues. 

1  Action  against  two,  judgment  a- 
gainst  one  by  default,  rule  for  judg^ 
ment  for  Uve  other  as  in  case  of  a 
nonsuit ;  yet  tliis  defendant  cannot 
have  his  eosts  taxed  as  in  such  a 
case.    Welter  v.  Goyton  3f  Walker. 

1  Bvrr.  857,  358. 

2  One  of  trwo  defendants  in  replevin 
cannot  have  his  costs  if  acquitted  a- 
lone.  Ingles  v«  '  Wadworth.  ± 
Black.  355.    ^  Barr.  1284. 

3  T5pon  amending  a  plea  with  liber- 
ty to  adverse  party  to  reply  de  novoy 
to  be  taxed,  and  uhat  allowance  to 
be  made.  Costs  will  be  allowed  on- 
ly partially  in  proportion  to  the  real 
and  necessary  alterations  which 
were  fairly  and  unavoidably  occa- 
sioned to  him  by  the  defendant's  a- 
jnent  of  his  plea.  Rex  v.  Roger 
rhillips.    2Btar.7B7. 

/*  Wherever  plaintiff  would  be  enti- 
tled to  costs  defendant  is  so  reeip- 
rocaUy.  Millat  v.  Ferroway.  8 
Burr.  1723. 

J5  Costs  cannot  be  set  against  costs. 
Ihithy  V.  l%o  4^  ixnother.  Tito  v. 
Duthy.    2  Sir.  1208. 

^  How  eosts  are  to  be  taxed  where 
defendant  pleads  double  on  one  of 
%vhich  verdict  is  found  for  plaintifly 
and  on  the  other  judgment  given  for 
defendatvt.     Cooke  v.  Feter  Bayer. 

2  Burr.  753. 

7  Where  there  are  issues  joined  on 
several  counts,  and  on  some  a  ver- 
dict is  found  for  the  plaintifT,  and 
on  ithers  for  the  defendant,  the  de- 
fendant shall  not  have  costs  on  the 
part  of  the  record  on  which  the  ver- 
dict is  found  for  him.  Butcher  y» 
^Green.    2  Doug.  677. 

8  Where  declaration  consists  of  two 
counts,  joinder  in  demurrer  on  plea 
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to  one  and  plea  to  the  6tliery  jiidg- 
inent  for  defendant  on  former,  ver- 
dict against  him  on  latter;  plaintiff 
entitled  to  costs  on  verdict?  o  t  not 
defendant  on  demurrer.  iS^ir  J<An 
Jidleij,  Bart.  v.  yaug,     2  Burrows^ 

9  If  there  are  several  issues  on  sev- 
eral special  pleas  of  justification, 
and  on  the  general  plea  of  not 
guilty  ^11  arc  found  for  the  plaintiff 
except  one  of  the  special  justifica* 
tions,  uiiich  ii  found  for  the  defend* 
anty  but  aiterwards  held  insufiKcient 
in  point  of  la\^',  so  that  the  plaintiff 
baa  judgment,  the  plaintiff  shall  not 
have  the  costs  on  such  issue  found 
for  the  defendant.  Kirk  v.  J^oill. 
2  Doug.  678,  ft. 

io  Plaintiff  inust  have  co$ts  if  any  one 
issue  he  found  for  him.     Tewpest  v, 

-  Mttcalf.    1  H'U$.  331. 

11  An  avowant  shall  pay  ^osts  on  the 
special  avowries  fouiid  against  him. 
Stme  V.  Forsyth.  2  JJougtass, 
709,  n. 

And  shall  not  have  eost$  oil  the  affir- 
mance of  a  judgment  in  his  faVour 
on  a  writ  of  error.    Jb. 

±2  If  a  plaintiff  has  a  Verdict  on  bne 
count)  costs  shall  be  taxed  for  the 
whole  declaration.  Bridges  v.  Bay- 
mond.  2  Black.  800.  J)rorris  Vt 
JVatdron.    lb.  1109. 

13  If  there  be  two  defendants  io  an 
action  of  assumpsit,  one  of  whokn 
sufiers  judgement  by  default,  and  tlie 
other  obtains  a  verdict,  he  who  ob-» 
tains  the  verdict  is  entitled  to  costs. 
Shrubb  v.  Barrett.  2  ff.  Blacks 
stone,  28. 

14^  If  the  plaintiff  take  issue  on  seve- 
ral pleas,  one  of  which  is  insuffi* 
cient  i^  law,  and  has  a  verdict  on 
all  the  issues,  except  that  joined  o)i 
the  sufficient  plea,  which  is  fouvd 
for  the  defendant,  and  afterwards 
judgment  is  entered  up  for  the  plaiui- 
liffii  still  he  shall  not  be  allowed  a* 
ny  costs  on  the  issue  found  for  the 
defendant.  Kirk  v.  ^otriU  S[  aU 
1  Term  Rep.  S66. 

15  If  an  avowant  in  replevin  afer 
trial  and  verdict  for  the  plaictiif 


obtain  jojgmeiit  n&ttc/bsUtrd4verMc^ 
to^  in  conscquenee  of  the  plaintiff's 
pleas  in  bar  being  bail,  he  b  not 
entitled  to  any  costs  on  the  plead- 
ings subsequent  to  the  plean  m  bsr, 
because  he  shooM  have  demurred  ts 
them.  Jht  Coda  v.  Clarke,  a  Bm. 
^  Pull.  876, 

16  And  if  jadgment  had  been  arrests 
ed  in  that  ease,  no  costs  would  hava 
been  given.    lb. 

17  If  one  of  several  pleas  pleaded  by 
defendant  be  adjudged  had  on  a  de* 
murrer  to  plaintiff's  rejplicalion,  the 
plaintiff  is  entitled  to  nave  theeosta 
of  those  pleadings  deducted  from  tha 
costs  taxed  for  the  defendant  upon 
postea,  if  afterwards  upon  trial  of 
the  issues,  Joined  on  the  other  pleai 
defendant  should  have  a  verdict^ 
even  though  it  should  appear  im  die 
tv  hole  of  the  record  that  the  plain* 
tiff  had  no  cause  of  acUon,  IMer- 
ley  V.  Fage.    2  I'enn  ttep.  391. 

18  If  there  be  two  distinei  causes  of 
action  in  two  eoiints,  and  as  to  ens 
th^  defendant  suffers  judgment  by 
default,  and  as  to  the  other  takes  is- 
sue and  obtains  a  verdict,  he  is  en* 
titled  to  judgment  for  his  costs  on 
the  latter  count,  notrnthsianding 
t)ie  plaiutiA'  is  entitled  to  jndement 
and  costs  on  the  first  eonnt.  lAvf  v* 
Hanks.    3  Term  Bep.  654. 

19  So,  where  in  an  action  of  treipass 
there  was  only  one  count,  hat  seve- 
ral pleas  of  justification  on  wiiieh 
issue  was  taken  :  new  asftienmcBt, 
as  to  which  judgment  by  default : 
venire  as  well  to  assess  the  damages 
on  the  jedgment  by  default  as  (o  try 
the  issues ;  all  the  issues  fonvd  fiff 
the  defendant ;  held  that  the  de- 
ftndant  was  entitled  to  the  eostia 
those  issues.  Griffiths  r.  Hsrtcs.  8 
Term  Rep.  466. 

20  The  authority  of  Aory  r.  AmiK, 
recognized  by  the  court  of  C.  P. 
Fer  iLe  Blancy  J.  8  Term  Report 
467. 

21  In  C.  P.  if  plaintiff  obtain  jodg- 
ment  upon  one  of  several  founts,  he 
is*  entitled  to  the  costs  of  the  wbeia 
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deelaratioti.       JS^neer  v.  Tiosdale, 

2Z  But  9iibs€qaent}j  to  ibis  ease  the 
court  declared  that  in  fature  their 
practice  shoald  be  eonforDiabk  to 
that  of  K.  B.  ofioQ  thi«  point*    2 

Bos.  ^  Pull,  334. 

23  Accordingly,  in  an  action  on  a  pol* 
iej  of  insarance  with  a  count  for 
money  had  and  received,  where  the 
defendant  paid  no  money  into  court, 
but  established  as  a  defence  that 
the  risk  never  commenced,  and  the 
plaintiff  obtained  a  verdict  for  the 
premium  only  ,  the  court  held  that 
the  plaintiff  was  only  entitled  to 
the  costs  of  the  count  on  which  he 
succeeded,  and  so  much  of  the  ex- 
pences  of  the  trial  a»  were  ne- 
cessarily incurred  by  him  in  support 
of  count ;  and  that  neither  party 
was  entitled  to  the  costs  of  the  8pe« 
eial  count!  Femon  v.  Lee  2  nos. 
4"  Full.  330. 

IN^  Where  in  assumpsit  the  defendant 
pleaded  the  general  issoe,  and  ihe 
statute  of  limitations  to  the  whole 
sulfa  demanded,  and  as  to  part  of  it, 
(hat  the  promises  were  made  by  the 
defendant's  testator  and  one  ^.  B. 
jointly,  which  w9.  B.  survived  the 
other,  and  b  still  living ;  and  this 
last  issue  was  found  at  the  trial  for 
the  defendant,  and  the  other  two  is- 
sues for  the  plaintiff,  who  thereup- 
on had  judgment  for  the  rest  of  his 
damages  and  costs ;  held,  that  the 
defendant  was  not  entitled  to  have 
the  eostii  of  the  issue  found  for  her, 
deducted  from  the  costs  of  the  trial, 
which  the  plaintiff  Mas  entitled  to 
on  the  issneti  found  fbr  him ;  aliter 
where  all  tke  issues  at  the  trial  are 
found  for  the  defendant,  but  the 
plaintiff  has  Judgment  upon  demur- 
rer, and  recovers  damages  on  a  writ 
of  inquiry.  Fostan  v.  Stanway,  Bx- 
ecutrix.    B  East,  261. 

S5  Where  some  issues  in  replevin  are 
found  for  the  plaintiff  which  entitle 
!iim  to  judgment,  and  some  for  de* 
fendant,  the  defendant  must  be  al- 
lowed the  costs  of  the  issues  found 
for  him  oat  of  the  general  costs  of 


the  Terdict,  unless  the  judge  certi- 
fy that  the  plaintiff  hsvd  probable 
cause  for  pleading  the  matters  on 
which  those  issues  are  joined.  Dodd 
y.  Joddrell.  2  Term  Aep.  2S5, 
^  And  the  defendant  is  enutled  not 
only  to  the  costs  of  the  pleadings 
which  form,  but  also  of  the  trial  of, 
those  issues  which  are  found  in  \m 
favour.  Brooke  v.  WUlet  2  £r. 
Black.  4S5.  Vdlum  v.  SimpsmL  2 
Bos.  4*  J*ull.  36S. 

27  The  statute  of  *imie,  being  remedi* 
al  ought  to  be  so  construed  as  to  ad- 
vance the  remedy:  and  the  con- 
struction adopted  in  the  preceding 
cases  is  analogous  to  thdt  put  upon 
the  statute  of  Gloucester,  which,  in 
terms  gives  only  the  costs  of  the 
writ,  but  is  held  to  give  all  the  costs 
of  the  suit.  Htttth  J.  2  Bos.  S[ 
Full.  369. 

28  Where  anyone  of  the  several  issues 
in  a  quo  warranto  information  is 
found  for  the  prosecutor,  on  which 
judgment  of  ouster  is  given,  he  is 
entitled  to  costs  on  all  the  issues. 
B.  V.  Downes.    l  Term  Rep.  453. 

29  Where  a  declaration  in  trespass 
consists  of  one  count  only,  the  de- 
fendant justifies  part  of  it,  and  the 
plaintiff  new  assigns  without  taking 
issue  on  the  speciid  plea,  and  obtains 
a  rerdict,  he  is  entitled  to  the  costs 
of  all  the  pleadings.  Sundry  r. 
Sturt.    1  IVrm  Rep.  636. 

80  An  inclosure  act  directed  that  the 
parties  who  were  dissatisfied  with 
the  determination  of  the  commis- 
sioners, might  bring  actions  to  try 
their  rights,  adding, ^^  that  if  the  deci- 
sion should  be  in  favour  of  the  com- 
missioners* determination,  the  costs 
shonld  be  borne  by  the  plaintiff;  and 
if  against  such  determination,  then 
by  the  proprietors  at  large ;"  a  pro- 
prietor brought  an  action,  claiming 
nirie  distinct  riskts,  and  recovered 
for  three  only  $  it  was  held  that  he 
should  only  have  his  costs  on  those 
issues  found  for  him,  and  that  the 
defendant  should  have  his  costs  of 
the  otYier  issues.  Braithttmte  v. 
Bradford.    6  Term  Uep.  699. 
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^l  Where  twit)  seteral  petitioni  ligii- 
ed  by  differeut  persons  wer^  pre* 
sented  to  the  house  of  eommoQs  a- 
gainst  the  return  of  uieu^bers  to 
serve  in  parliauieut  for  East'Qrin" 
stead;  which  petitions  were  refer* 
red  to  the  same  select  committee  for 
trial,  who  reported'  them  both  to  be 
frivolous  and  vexatious ;  the  costs 
cannot  be  taxed  jointly  under  tlie 
statute  28  6.  8,  c.  62 ;  and  there- 
fore the  speaker  having  certified  a 
joint  taxation  of  costs  for  a  certain 
sum  against  all  the  petitioners ;  and 
having  afterwards  bv  an  amended 
eeriificate  ap|»qrtienea  how  much  of 
the  first  mentioned  sum  taxed  was  in- 
curred bj  the  setting  members  in 
opposing  the  two  petitions  jointly^ 
and  how  much  was  incurred  by 
tliem  in  opposing  each  separtely ; 
the  plainlitis  by  the  advice  of  the 
court  submitted  to  enter  nonsuits  as 
well  in  two  several  actions  prose- 
cuted against  the  respective  peti- 
tioners ior  the  separate  costs  certi- 
fied against  each,  as  also  in  a  joint 
action  against  ail  to  recover  the  tax- 
ation certified  against  them  all  joint- 
hf.  Stratcheyy  Bart.  v.  Twrley  et  aL 
y  Easty  007. 

82  In  trespass  for  an  assault  and  bat- 
tery against  two  defendants,  a  ver- 
dict is  rendered  against  both,  and 
damages  less  than  four  pounds  as- 
sessed ;  the  plaintiflf  reviews  the  ac- 
tion, and  npon  the  second  trial  a 
verdict  is  found  for  one  of  the  de- 
fendants, and  against  the  other,  and 
damages  assessed  against  the  latter 
4ibove  four  pounds.  The  first  de- 
fendant recovers  his  costs,  and  the 
plaintiff  recovers  costs  against  tlie 
second :  but  whether  co8t»  of  both 
trials,  or  of  the  review  only,  quere. 
OalUxBoay  v.  PUinan  etaL    8  M»S9. 

408. 

^3  In  an  action  for  a  malicious  prose- 
cution, brought  against  a  justice  of 
the  peace  and  another  person,  in 
which  the  plaintiif  was  nonsuited 
at  the  trial,  the  defendants  having 
pleacfed  separately,  it  was  held  that 
the  justice  was  entitled  to  doubU 


costs,  and  the  other  defendnit  .tu 
single  costs,  to  he  separately  taxed. 
Mow  V,  Sherwood  df  BamUUm*  6 
Jdhm.Jiep.  109. 
34  Though  only  oAie  aatisfactiou  can 
be  recovered,  yet  execution  for  costs 
may  issue  in  ail  the  actions  hrought 
against  the  several  parties  to  a  prt- 
missory  note*    2  DaUas,  tt5^ 

VI.  Onpaymeritof Money iutoCourL 

1  If  the  costs  are  not  paid  on  hring- 
ing  money  into  court  the  plaintiff 
must  go  on  and  cannot  have  an  at- 
tachment Hand  v.  Lady  Dimly. 
1  8tr.  1220. 

2  If  the  plaintiff*  proceed  after  the 
defendant  has  paid  money  into  court,, 
the  court  will  allow  him  before  trid 
to  take  it  out  with  costs  to  the  tisw 
of  paying  it  in,  on  his  paying  the 
defendant  his  subsequent  costs.  A- 
vis  V.  Manseli.     IVUks^  191. 

But  if  he  afterwards  proceed  and  fail, 
he  is  not  entitled  to  the  costs  even 
up  to  the  tipie  of  the  defemhuit^ 
paying  money  into  court  /hid,ffotes. 

Nor  if  he  proceed  to  trial  and  a  juror 
is  withdrawn ;  nor  if  he  enter  into 
a  consolidation  rule  in  actions  on  a 
policy  of  insurance^  and  become  non- 
suited in  one,  is  he  entitled  to  the 
.«osts  up  to  the  time  of  paying  money 
into  court  int^  the  other  actions  that, 
were  not  tried.    /6tcf,  nUes. 

8  If  in  an  action  upon  a  bond  a  de- 
fendant pays  money  into  court  on* 
der  4  and  5  Awne^  e.  16,  s.  13,  he 
shall  not  pay  the  costs  incurred  for 
the  «ame  cause  iaf  other  courts,  ^s-^ 
ney  v.  Mvinson,    2  Str.  699. 

*  A  plaintiff  is  entitled  {atoMytim 
before  trial)  to  all  the  costs  till  the 
time  of  the  defendant's  paying  ma- 
aey  into  court,  notwithatajadio^  he 
afterwards  proceeds  in  the  actioa. 
Hartley  v.  Bateson.  l  TbwlZqp- 
639;  and  Grij^hs  v.  miliams.  1 
Jkrin  Sep.  710. 

5  But  if  tne  defendant  pay  money  hi- 
to  court  and  the  plaintiff  proceed  to 
trial,  when  a  juror  is  wilhdra«*> 
the  plaintiff  is  not  Mititled  to  tho 
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^%U  up  to  the  time  of  paying  mo- 
ney into  eourt    Stodhart  v.  Johti' 
son,    3  Term  JRep.  657. 
6    So  if  defendant  pay  money  into 
court,  and  the  plaintiff  afterwards 
proceeds  to  trial  when  a  verdict  is 
given  a^inst  him ;  the  later  is  not 
eotitied  to  the  costs  up  to  the  time 
when  the  money  was  paid  into  court. 
8teven$on  v.  xorke,  and  Ehbell  v. 
Hudson.    4  I'enn  Rep.  10. 
^     But  where  the  plaintiff  having 
given  notice  of  trial,  neither  enter- 
ed his  cause  nor  countermanded  the 
ftotice,  but  took  the  money  out  of 
court ;  he  was  allowed  costs  up  to 
the  time  of  the  money  being  paid  in, 
though  the  defendant,  was  entitled 
to  Judgment  as  in  ease  of  a  nonsuit. 
Seamour  y.  Briige.     8  Term  Rep* 
408.    "^ 
^    AthI  the  same  principle  was  held 
to  apply,  where  the  plaintiff  ^wiee 
carried  the  record  down  to  trial  and 
withdrew  it.     Lorck  r.  Wright.    8 
Term  Rep.  486* 

9  The  defendant  in  several  actions 
en  a  policy  of  insurance  paid  mo- 
ney into  court,  which  the  plain!  iff 
took  out,  without  taxin:;  costs  at 
that  time :  afterwards  they  entered 
into  the  common  consolidation  rule, 
and  the  plaintiff  was  nonsuited  in 
the  action  that  was  tried :  ruled  (by 
the  eourt  of  K.  B.)  that  the  plain- 
tiflf'was  not  entitled  to  the  costs  in 
any  of  the  actions  up  to  the  time  of 
payin<^  the  money  into  court.  Bur* 
stall  V.  Homer.    7  Tofn  Rep.  872. 

10  But  in  the  court  of  C.  P.  if  the 
pialn*^ iff  proceed  to  trial  after  mo- 
ney paid  into  court,  and  the  verdict 
Ia  against  him  i  he  is  notwithstand- 
ing entitled  to  costs  up  to  the  time 
of  the  money  paid  in.  FFUton  v. 
Flaee.  2  Bos.  8^  PuU.  60;  and 
MuUer  v.  Uartshorm.  3  Bos.  Sf 
Full.  650. 

11  If  a  defendant  pay  money  into 
court  upon  some  of  the  counts  only, 
and  the  plaintiff  lake  it  out ;  the 
latter  is  only  entitred4o  the  costs  of 
thofte  counts.  Baillie  v.  Cazelet. 
4  1'erm  Rep.  67%. 


±2  When  the  defendant  pays  money 
into  courts  which  the  plaintiff  agrees 
to  accept,  the  latter  must  serve  the 
defendant  with  notice  of  an  appoint- 
ment before  the  master  to  tax  the 
costs.  Kdbell  v.  Hudson.  4  Term 
Rep.  10. 

13  In  a  special  count  on  a  policy,  the 
risk  was  stated  to  continue  until  the 
ship  was  unloaded,  and  their  wero 
common  counts :  held  that  the  pre- 
mium having  been  paid  into  court 
generally  was  an  admission  of  the 
contract  stated  in  the  special  count; , 
and  that  it  was  not  competent  to 
the  defendants  to  shew  that  the  po- 
licy, by  which  the  risk  was  origin- 
ally made  to  cease  after  the  ship 
was  moored  %\f  hours  in  safety,  was 
afterwards  altered  by  the  broker 
without  the  defendant's  knowledge* 
But  the  defendant  having  afterwards 
obtained  a  rule  to  amend  the  rule 
of  paying  money  into  eourt,  by  con- 
fining it  to  the  money  counts,  and 
for  a  new  trial  on  payment  of  costs ; 
and  the  plaintifTs  thereupon  deter- 
mined to  take  the  money  out  of 
court,  and  not  to  proceed  further, 
is  entitled  to  all  the  costs  of  the  ac- 
tion, and  not  merely  to  the  usual 
costs  of  a  new  trial.  Jhulrews  ▼• 
Folsgrave.    9  Eastj  S2B. 

VII.  Cf  Security  and  Rea^nixance for 

Costs. 

1  Foreigner  not  obliged  to  give  se- 
curity for  costs.    Real  and  another 

.  V.  Macky.    2  8tr.  1206. 

2  A  foreigner  residing  abroad  is  not 
bound  to  give  security  for  costs. 
Lamii  r.  Sewell.  1  PTUson,  266. 
Sedqu. 

3  .  Security  ordered  lor  costs  where 
plaintiff  resided  in  Suntxerland. 
Vat  qui  tarn  y.  Oreene.     2  8tr.  Otfy. 

4«  Security  for  costs  not  required  of 
a  foreign  plaintiff,  nor  of  one  gone 
abroad.  IktseweU  v.  Iri^.  4  Bur- 
rows,  2106. 

0  Security  for  answering  costs  shall 
not  be  required  of  a  Scotch  plain* 
tiff  resident  in  Scotlandj  nor  CTcn  of 
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a  fopeigner.     MbujcwM  t.  Mayer. 
2  Burr.  iO'2%, 

6  The  court  ot  K.  fi.  refused  to  stay 
proceedii^  till  security  was  given 
lor  costs,  though  plaintiff  resided 
in  the  East-Indks.  [But  see  1 
Term  Bep.  267, 490,  and  2  if.  Black. 
dl8.]  J>rutioomar  v.  BurdeU.  Cow* 
2»r,  108. 

7  Where  lessor  is  an  infant  security 
must  be  given  for  costs.  Tkrag* 
VMTUm  ex  dem.  of  MUer  v.  8mUh 
and  another.    2  sHr.  932. 

S  ,ln  ejectment  if  the  lessor  of  the 

Slaintiff  be  an  infant,  and  the  guar- 
iau  undertake  for  costs,  it  is  suffi- 
cient   Jinonymous.     Cowper^  128. 

9  ^u.  If  an  information  in  a^i  tarn 
action  shall  be  obliged  to  give  se- 
curity for  costs.  Oolding  q.  t  v. 
Barlow.     Cowp.  24?. 

iO  T.he  court  of  K.  B.  stated  that 
there  were  only  three  instances 
where  the  court  will  interfere  to 
oblige  the  plaintiff  to  give  security 
for  costs ;  1st,  When  an  infant  sues ; 
in  which  case  his  prochein  amy  or 
guardian,  or  attorney,  must  give  se- 
curity. 2d,  When  the  plaintiff*  re- 
sides abroad.  8d,  Where  there  has 
been  a  former  ejectment ;  in  which 
case  the  court  will  stay  proceedings 
in  the  second  ejectment  till  the  costs 
of  the  former  are  paid.  Doe  d.  8el- 
buy.  Alston.     1  2>rm  Bep.  490, 1. 

11  The  court  of  C.  P.  refused  to  re- 
quire the  plaintiflr,  in  a  qui  tarn  ac- 
tion, to  give  aeenrily  for  costs, 
though  it  appeared  that  he  was  in- 
solvent. Field  q.  t.  v.  Carron,  2 
H,  Black,  ssr. 

12  Nor  will  the  court  of  C.  P.  com- 
pel security  for  costs  in  error  oii  the 
ground  of  the  plaintiif  in  error  be- 
ing a  lunatic.  Bl/eA  r.  Allan.  2 
Bos.  ^  Pull.  437. 

13  If  the  plaintrff*  reside  abroad,  the 
«ourt  (of  K.  B.)  will  stay  proceed- 
ings till  he  give  secnri^'for  the 
costs.  Pray  doLv.  Edie.  1  Term 
Bep.  267. 

14  And  this  is  now  the  practice  of 
the  court  of  C.  P.  See  Ganesford  v. 
Levy,   2  H.  Black.  118,  overraling 


the  fofiaer  eaoe  of  P(m»(p£ol'7.  Bmc^. 

1  H.  Btack.  106.    But  see  note  {p.) 

2  H.  Black.  384,  that  the  mk  viill 
be  granted  on  tcrm89  and  al  the  dis^ 
cretion  of  the  court* 

ts  So  if  the  plaintiff  reside  in  iret«»2. 
FUxgereUd  v.  Whihmue.  1  3bv 
Mep.  362. 

16  The  court  will  not  stay  ikt^  pro- 
ceedings till  the  plaintiff  a  foreign- 
er, give  security  lor  the  cools,  unlesi 
the  defendant  have  pat  in  bail.  Bi 
la  Preuve  v.  ihtc  di  mnnu  4  Term 
Bep.  697. 

17  After  a  defendant  has  agreed  ts 
take  short  notice  of  trial,  uie.cosrt 
will  not  compel  plaintiff,  tho««li  a 
foreigner  and  resident  abroad  u> 
give  security  for  costs.  JHchdr. 
Pareski.    2  H.  Black.  50S. 

18  If  a  foreigner  sue  two  defendants, 
and  only  one  of  them  pats  in  bail, 
that  one  may  require  the  plaintif' 
to  give  security  for  tlie  costs,  with- 
out putting  in  bail  for  the  other  de- 
fendant. Corrr  v.  Shaw.  '  6  Thrm 
Bep.  496. 

19  And  if  one  of  two  plaintiffit  reside 
within  reach  of  the  process  of  tbs 
court,  security  will  not  be  reqnired 
for  the  costs,  though  the  other  plain- 
tiff be  a  foreigner  residing  ahroad, 
and  though  the  first  mentioned  plain- 
tiff be  a  bankrupt  in  execntion  Cm' 
debt.  M'Cowm  el  oLy.  MuuatL 
1  East,  431. 

^  The  court  (after  issue  joined)  aiade 
a  rule  on  the  plaintiff,  who  had  left 
the  kingdom,  to  give  seenrity  lor 
the  costs.  Barker  t.  HargrmtfXi. 
6  "farm  Bep.  097. 

21  An  application  to  make  the  plain- 
tiff, who  resided  abroad,  give  seen- 
rity  for  the  costs  refused,  slier  no- 
tice of  trial  given  ;  as  the  defend- 
ant might  have  applied  earlier,  af- 
ter knowledge  of  the  fart  nf  tbe 
plaintiff's  residence,  and  before  sa 
much  of  the  cost%  were  inevrred. 
W^alters  r.  Frythall.   sEast^SSS. 

S3  Where  a  foreign  spaman  hai 
brought  an  action  for  his  wage%  t- 
gainst  a  foreigner,  the  court  (of  €• 
P.  Dissent.  BotAty  J.)  refnsed  to 
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pA  t1i«  tilaihtUf  tfli  ^Ve  stettrity  for 
tostis,  on  aeeoaat  of  his  beioe  on  a 
toya^  on  board  an  Et^Wi  ship.* 
Menken  v.  Oarves.  2  U.  BlsLck.  388: 

M  And  that  eoart  refused  a  similar 
motion  in  an  aetion  agoinst  an  En- 
flisfman  by  a  foreign  seaman,  sery- 
ios  on  board  tiaEnglisfi  ship.  JSi<< 
cfSsv.Sttvenaon,    tBo$,3[rulL9%, 

M  And  also  in  an  action  by  a  prison- 
er of  war  for  wages  earned  on  board 
an  EnglUh  ship.  Maria  v.  HdUd 
2  Bos.  6f  PulL  286 

25  The  court  rclqalred  an  iineertifi<« 
eated  bankrupt,  who  brought  trover 
for  goods,  to  give  seearity  for  eosts 
in  ease  he  should  fail,  ff^ebb  vs 
Ward.    7  TVrm  Bep.  d06. 

S6  Where  th^  lessor  of  the  plaintiff 
had  abandoned  his  suit  in  another 
court,  aod  brought  a  fresh  ejectment 
in  K  B.,  the  court  refused  an  ap- 
{^lication^  requiring  him  to  give  se- 
curity for  the  co4tB.  Due  a.  Selby 
▼.  Alston,    i  Term  Bnp.  491. 

SIT  On  defendant's  acquittal  on  an  in* 
formation,  he  is  not  entitled  under 
Stat.  4  and  S  W.  &  M.  c.  18,  s.  2^ 
to  costs,  beyond  the  extent  of  the 
recognizance  entered  into  by  the 
prosecutor  in  20L  under  that  act. 
U.  y.  FUewood.     2  lerm  Rep.  i^S. 

3S  But  in  that  case  the  court  intimat- 
ed that  in  future  it  might  be  proper 
to  adopt  some  new  rule,  such  as  re- 
fusing to  grant  any  information,  un- 
less the  nroseeutor  will  undertake 
to  pay  all  the  costs.  2  Term  R^p^ 
143. 

M  Howeyer,  in  a  subsequent  case  they 
refused  to  make  such  a  rule ;  and 
said  tha^  the  court,  on  granting  an 
infcrmation,  would  not  require  the 
prosecutor  to  erive  secnrity  •  for  the 
eosts,  in  case  the  defendant  should 
be  acquitied,  beyond  the  extent  of 
the  recognizance  in  20l.  required 
hy  that  stat.  of  W.  and  M.  R.  V. 
Brooke.    2  Term  iZpp.  too. 

W  If  a  sessions  case  be  sent  down  to 
be  re-stated,  and  prosecutor  aban- 
don it  when  it  is  retnrned,  this  eotirt 
will  discharge  his  recognizance  for 
the  eosta  g^ven  under  stat  S(k  2^ 
01 


e.  19,  but  if  lie  dispute  tbe  amenf-* 
ed  order,  they  will  not.  R.  y.  In* 
habitants  of  Edgeworthi  4  Term 
Rep.  218. 
31  Under  s.  3,  of  the  said  stat.  0  G.  2, 
e.  19,  the  party  remoying  a  convic- 
tion int6  K.  B.  by  cer^torari,  roust 
enter  into  a  rccogniisance  with  two 
sureties  in  the  entire  sum  of  00k 
R.  y.  Boughey.  4  Term  Rep.  281. 
R.  Ti  Dunn.    8  Term  Rep.  217. 

82  Whether  the  party  remoying  a 
conviction  by  Certiorari  uader  stat. 
0  Aume^  c.  14,  s.  2,  should  give  a 
bond  to  the  prosecutor  for  payment 
of  costs,  ^c.  ?  ^  8  Term  Rep* 
217,  218,  n. 

83  If  a  defendant  remorve  an  indict- 
ment in  K.  B.  by  certiorarXj  givine 
the  usual  recognizance  under  staS 
0  W.  and  M.  c.  11^  and  be  found 
guilty,  and  die  before  the  day  in 
bank,  his  bail  are  liable  to  pay  thil 

1  costs.  jR«  Tt  Fimnare*  8  jlVriii 
R^.  409. 

84  The  12th  sect,  of  the  stat.  88  6. 8, 
C.  02,  providing  that  no  indictment 
shall  be  removed  into,  the  flext  ad- 
Joining  county,  except  the  person  ap^ 
flying  for  such  removal  shall  enter 
into  a  recognizance  of  401.  for  the 
extra  costs,  &c.  doe^  not  relate  to 
indictments  sent  by  K.  B.  to  be  tri- 
ed in  the  next  adjoining  county  af-^ 
ter  a  removal  thither  by  certiorari* 
R.  v.  Mttinghaim.    4  East^  208. 

80  The  party  succeeding  is  not  enti^' 
tied  (o  the  costs  of  examiniag  wit- 
nesses on  interrogatives,  or  taking 
office  copies  of  depositions ;  but  eack 
party  applying  pays  bis  own  ex- 
pence  unless  it  be  otherwise  express- 
ed in  the  rule.  Stephens  y.  un'cA- 
ton,    2  East^  259* 

86  If  a  rule  of  court  for  the  examina* 
tion  of  witnesses  by  commissioq,  ex- 
press that  the  deposition  of  witness- 
ess  at  Hawhurgh  and  Lubeck  are  (a 
be  taken,  and  the  commission  is  di- 
rected to  persons  at  Hdmbitrghi  ihm 
expetic^s  of  bringing  witnesses  from 
Lubeck  to  HanJmrgh  ought  to  be  al- 
lowed npon  taxation.  JfuUer  T« 
Hartslwme*    8  Bos.  Sf  Fall  000; 
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87  Tboagh  tbe  stat  i«  and  17  Cmr.  2,  able  to  pay  eosts  to  tltt  Jefea&A&r 

e.  8,  s.  3,  provides  that  no  exeeation  Ibid. 

in  ejectment  shall  be  stayed  unless  7    Information  against  three,  and  out 

the  plaintiff  in  the  writ  of  error  only  aeqnitted,  he  shall  not  kava 

■hall  be  bound  for  the  costs  in  ease  costs  on  4  and  »  W.  &  M.  e.  18. 

jud^eut  be  affirmed,  &c.  yet  by  The  ^aeen  v.  Ikawers  cmd  another. 

reasonable  construction  it  u  snffi-  1  8alk.  104. 

eient,  if  he  procure  proper  sureties  8    Where  the  statute  gives  a  eertaii 

to  enter  into  the  recognizance  of  penalty   to  the  party  erieved   he 

bail :  but  these  may  be  examined  as  shall  reeover  eosts  ;  o&erwiae  of 

to  their  sufficiency^  which  the  plains  informer.     Shove  v^  MutisUiu    1 

tiff  in  error  himself  cannot  be.  The  Salk.  2oet. 

practice  is  to  take  tlie  recognizance  9    Seizure  for  a  &erioC  custom  is  mat 

m  double  the  improved  rent,  and  within  the  stat  11  6.  l,  c  19,  in 

the  single  eosts  of  the  ejectment  respect  to  double  costs.    JUoyd  t. 

J^me  V.  Ikardon,    8  East^  208^  H^udon.    2  WUs.  28. 

10  Costs  for  the  defendant  for  want 

Vni.  By  l^dtuUs.  of  a  replicatioir  on  an  information 

for  killing  game.    Lmo  ftu  lean  v. 

^    Statutes  that  give  eosts  are  to  be  fForrall.    1  fVUg.  177, 


taken  strietly.     Cone  v.  BowUs.    1  11  The  statute  for  eosto  on 

Salk.  204$.  tions  extends  to  eases  of  quo  tear* 

2-    The  plaintiff  shall  have  full  costa  ranto.     Tfie  King  v.  MorgUL     2 

in  an  action  on  the  riot  act.    i  6.  Btr.  1042. 

1,  e.  5,  and  hue  and  cry,     Witham  1^  To  entitle  a  constable,  justice  of 

V.  HUl  and  others.    2  Wile.  01.  peace,  &c.  to  double  costs,  under  7 

8    By  2  W.  &  M.  sess.  1,  c.  9,  the  James  1,  c.  5,  it  must  be  certified  by 

plaintiff  shall  recover  treble  costs  aa  the  juda^e  who  tried  tbe  cause,  that 

well  as- treble  damages.     Lawsony.  tbe  defendant  acted  by  virtue  or 

Storie.    It  SaUceld^  205r    1  JL  Bay^  reason  of  his  office*     QruuUe^  r. 

fMnndj  19^.  HoUoway^    1  Dcfug.  307. 

4    Costs  on  removals  of  indictments  18  Unless  upon  a  special  verdict  it 

'  are  required  in  a  common  law  re-  appears  bv  the  iacts  there  found 

eognizance.     The  King  v.  Sidney.  that  the  defendant  was  aetinc  by 

S  Str.  1165.  virtue  of  his  office.   Bonn  v«  Kaon., 

f    Costs  on  informalions  for  defend-  1  Doug.  308,  n. 

ant  where  judge  does  not  certify.  i4  Costs  of  issuing  writs  of  distnngaa 

The  King  v.  Woodfdl.   2  Strange^  under  sUt.  10  G.  3,  c>0O,  to  be  paid 

list.  before  appearance,  though  no  issua 

8    Tbe  stot  18  SUz.  e.  5,  s.  8,  wbicb  kviecL    Martin  v.  Tawnsheni.    f 

gives  costs  to  the  defendants  in  a  Burr.  2725. 

popular  action,  if  tbe  plaintiff  be  18  In  case  for  the  rescue  of  a  di^tress^ 

nonsuit  extends  to  a  subseauent  as  the  plaintiff  is  not  entitled  to  treble 

well  as  pnor  statutes*     WiUiawsq^  damages  and  costs,  unless  he  sbrnY 

t.  V.  Ihewe.     WVles,  382,  and  the  that  the  distress  was  appraised,  and 

J}faiforj  Sfe.  of  Plymouth  v.  Werrvng.  refers  expressly  to  tbe  statute.    A- 

WUlee^  440.  nonymoue.    1  JL  Baynt,  342. 

And  where  a  penalty  is  given  by  a  16  The  statutes  which  limit  the  qnas- 

stotnte  (even  subsequent  to  the  sfa-  turn  of  costs,  where  the  damages 

tute  of  Gloucester)  to  the  party  griev-  are  under  40&  do  not  ex  tend  to  tomtk 

ed,  he  is  entitled  to  costs  if  he  sue-  in  which  damages  cannot  be 


ceed.     Ibid.  to  the  amount  of  40s.    No  excep- 

Also  in  sueh  case  if  he  be  nonsuit,  or       tion  can  be  taken  afler  verdict  to  tbt 

a  verdict  pass  against  him,  be  is  11-       want  of  stating  in  the  deelaraUsv^ 
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HbB  6ae  when  fie  taiue  of  action 
Jteeroed ;  but  the  want  of  joiiiinj^ 
issue  maj  be  objected  to  after  ver- 
dict. iAUUwood  V.  Smith*  l  JL 
JRawn,  181. 
JL7  Where  a  qtd  tam  informer  in  debt 
on  the  Stat.  2i  H.  8,  c.  13,  as  to 
Bon-residence^  is  non-suited,  the  di^ 
fendant  is  entitled  to  costs.  WH' 
kinson  q,  t.  v.  Mlat*    Cotvp,  366. 

18  The  costs  to  be  paid  by  offenders 
under  stat.  6  G.  l,  e.  48,  s  1,  must 
be  aseeriaimd  by  the  conviction,  or 
it  is  bad.    jR.  v.  HaU^    Cowp.  60. 

19  Heeot^nizanee  to  remove  indict- 
ment from  quarter  sessions  upon  6 
W,  &  M.  jc  11,  s.  2,  3,  shall  not  be 
disehai^l^  before  payment  of  costs 
Ui  prosecutor  after  convictiou,  if  he 
jbe  proved  by  af^davit  to  have  been 
a  civil  officer,  &c.  thoo^^h  his  name 
be  not  indorsed  as  soeh  u|ion  the  in- 
dictment. The  King  v.  Joseph 
Smith,     1  Burr.  04. 

SO  Costs  de  ineremento  are  to  be  dou- 
bled as  well  as  those  given  by  the 
jury.    Smith  q.  U  v.  Dunce,    2  Sir, 

1048. 

SO.  Double  costs  ordered  by  rule,  when 
defendant,  a  magistrate,  and  plain- 
'tiff  discontinued.  Decenish  Vj,  Jfer^ 
tins,     2  Str,  074. 

S2  The  whole  costs  are  to  be  paid 

*  when  the  defendant  makes  a  sue- 
eestion  for  costs.  Bieknutn  v.  Cd^ 
ley,    2  Str.  li^. 

^  Trespass  on  the  case  is  not  within 
the  Stat.  W.  8,  that  gives  costs  to 
an  acquitted  defendant,  Dibben  v, 
Cooke  and  another.    2  Str,  - 1005. 

^4  Upon  the  jury  act  the  court  held, 
that  if  the  verdict  eoes  on  that  side 
which  moved  for  the  special  jury, 
the  extraordinary  allowance  to  a 
special  jury,  and  all  the  eipenees, 
except  what  attend  the  actual  strik- 
ing, should  be  taxed  and  allowed 
against  the  losine  party.  Hamelton 
T.  styles,  Wilkes  v.  Eamn*  2 
Str,  1080. 

25  An  averment  for  a  rent-charge  is 

not  entitled  to  double  costs  under 

stat.  11  G.  2,  e.  19«  s.  22,  when  the 

plaintiff  is  non-suited.    Linden  r. 

'  Collins.    WHlesy^^. 


26  The  statute  of  Gloucester  gives 
costs,  where  damages  are  given  by 
any  subsequent  statute.  1  Term 
Hep,  73. 

Sff  Wherever  an  action  is  given  to  the 
party  grieved  by  an  aei  since  the 
statute  of  Gloucester^  he  is  entitled 
to  costs  if  he  succeed,  though  he 
had  no  remedy  before  such  act.  7 
l^rm  Eefu  268. 

28  Costs  are  always  given  in  actions 
on  the  statute  of  hue  and  cry,  where 
damages  are  recovered,  i  T}nrm 
Hep,  72,. 

29  A  party  griev^  by  having  his 
house  set  on  fire,  is  entitled  to  costs 
in  an  action  on  stat  9  0. 1,  c.  22^ 
against  the  hundred,  although  the 
costs,  together  wit^h  the  damages, 
may  exceed  200l.  Jackson  v.  Cales^ 
worth  Inhabitants.    1  Term  Bep.  71. 

80  A  party  grieved  who  recovered 
damages  against  the  sheriff  for  not 
taking  bail  under  stat  28  H.  6,  c  9^ 
is  also  entitled  to  costs.  Creswell 
V.  Boti^on.    6  Term  Bep.  BBS, 

31  A  prisoner  suing  as  a  party  griev- 
ed on  the  habeas  carpus  act,  a  copy 
of  the  warrant  of  commitment  be- 
ing refused  him,  having  recovered 
the  penalty,  is  entitled  to  costs. 
Ward  V.  SnelL    1  Zf.  Black.  10. 

32  A  person  sued  on  statute  25  Q.  3, 
e.  50,  for  shooting  without  certifi- 
cate, is  not  eotitled  to  treble  costs 
4MI  obtainiuff  a  verdict ;  they  being 
only  due  where  a  person  is  sued  for 
any  thing  done  in  putting  the  act 
into  execution,  and  obtains  a  ver- 
dict SmUh  r.  WaUis.  i  Term 
Bep.  252. 

33  Where  a  defendant  removes  pro- 
ceedings by  a  recordari  facias  toque- 
lam  from  a  county  court  in  one  of 
the  superior  courts,  and  signs  judg- 
ment of  noTi'^pros,  in  default  of  the 
plaintifTs  appearing,  he  is  entitled 
to  costs  by  stat.  4  Jac,  1,  c.  3.  Da^ 
vis  V.  James,    1  Term  Bep,  372. 

34  A  justice  of  the  peace,  who  has 

J»ro8ecuted  a  gaoler  to  conviction 
or  suffering  a  prisoner  to  escape 
committed  by  him  on  a  charge  of  fel- 
ony, is  not  entitled  to  the  costs  of  the 
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eomictioB  under  stat  0and  6  W.  eosts  to  the  defendants  en  Uiegranl 

&  M.  e.  11,  8.  8.     &  V.  Sharpness*  of  its  being  a  vexatioos  prosecoiMa 

2  Jh-tn  Rep.  4ff.  under  sfat.  18  6.  8,  e.  78,  s.  65,  but 

35  But  if  he  i%ere  to  present  a  roady  the  application  must  be  made  to  ths 
and  the  offender  were  thereon  afteP"  judge  at  nisi  prius,  R,  ▼•  InhaH" 
^vards  indieted  and  convicted,  it  tantsof  Chaadertan,  S  llermBef* 
seems  he  would  then  be  entitled  to  372. 

costs  as  a  public  prosecutor  \iithin  48  If  the  judge,  on  the  trial  of  an  io- 

the  act.    Ibid.  ^  dictment  for  not  repairing  a  road, 

36  And  it  was  determined  that  a  jus-  certify  that  the  defence  was  fri?o- 
tiee,  who  indicts  a  road  for  being  lous,  without  also  awarding  costs  in 
out  of  repair,  (the  indictment  being  express  terms,  under  stat  18  6.  8, 
afterwards  removed  into  K.  B.  by  e.  78,  the  prosecutor  is  entitled  to 
certiorari)  is  entitled  to  costs,  under  costs.  A.  v.  The  Inhabiiants  tf  Oif- 
that  statute,  if  the  defendant  be  con-  ton.    6  2hin  Rep.  344. 

▼icted.    £•  V.  KdUeworthf    fi  Term  44  The  prosecutor  of  an  indietmeBt  - 

Rep.  83»  for  stopping  a  common  footway, 

97  So  if  he  were  to  indict  an  inferior  who  had  used  it  for  some  yean  be- 

pifieer  for  disobeying  an  order  made  fore  it  was  stopped  up,  is*  a  partj 

by  him  and  convict  him.    2  7h*m  grieved  within  the  meaning  of  5 

Rep.4ff.  W.  &  M.c.  11, 8. 3.   R.Y.wmam' 

88  The  clerk  of  the  peace,  whose  da-  son.    7  Term  Rep.  83* 

ty  it  is  to  draw  up  all  presentments  48  Justices  of  the  peace  may  givt 

in  the  form  of  indictments,  is  a  pubr  costs  in  all  cases  of  convictions,  bj 

lie  prosecutor  within  the  act    lb.  stat  18  O.  8,  c  10.    R.  v.  J.  A* 

89  The  prosecutor  in  a  trial  at  bar  \$  nM.    S  Term  Rep.  388. 

not  within  the  act.    Ibid.  46  But  justices  of  the  peace  at  the 

40  ^  Whether  the  person  really  in-  quarter  sessions  have  no  aHtbority 
jared,  who  is  the  real  prosecutor,  by  any  act  of  parliament  to  orddr 
he  entitled  to  costs,  if  his  name  do  the  costs  of  prosecution  for  a  mis- 
not  appear  on  the  back  of  the  in?  demeanor,  carried  on  under  the  di- 
dictment.    Ibid^  rection  of  magistrates,  to  he  allow- 

41  In  an  action  of  debt  ibr  the  penal-  ed  out  of  the  county  rates.    R.  v. 
ty  of  the  Stat  2  and  3  E.  6,  c.  13,  The  Inhabitants  of  the   W.  R  tf 
for  not  setting  out  tithes,  with  a  Yorkshire.  ^V  Term  Rep.  d77. 
count  in  the  declaration  for  the  sin-  47  If  a.  person  give  notice  of  bis  in- 

fie  value :  after  a  demurrer  to  the  tention  to  appeal  to  the  qaarter 

eclaration,  the  parties  submit  to  sessions  against  a  poor-rate,  hut  do 

arbitration,  ^ud   the  arbitrator  ar  not  enter  his  appeal,  the 


vards  the  single  value  to  be  less  cannot  award  costs  to  the  other  par* 

than   20  nobles  (o/.  185.  4d.)  the  ty  under  the  stat  17  G.  2,  e.  38,  s.  4, 

plaintiff  is  not  entitled  to  costs  on  as  coupled  with  Sand  9  W. 3,  c80, 

the  counts  for  the  penalty,  under  s.  3.    K.  v.  Essex  Justices,   8  2Vr» 

the  Stat  8  and  9  W.  3,  c.  11,  s.  9,  Rep.  d83. 

the  value  not  having  been  found  by  48  Und^.  stat  4  tBnne^  c.  16,  the  yufli- 

^  j^^  9  hut  the  court  will  allow  turn  only  of  the  costs  of  double 

him  to  have  the  costs  taxed,  on  the  pleading  is  left  to  the  discretion  ef 

count  for  the  single  value.    jBSot-  the  court.    2  Tfrtn  Rep.  30t. 

nard  v.  Moss.    1  H.  Rlack.  107.  49  Writ  of  error  having  been  qvt^ 

42  If  the  defendants  in  an  indictment  ed  because  brought  by  a  feme  covert 

for  not  repairing  a  road  (and  which  without  her  husband,  the  defendant 

is  removed  into  K.  B.  by  certiorari)  in  error  is  entitled  to  his  costs  nnder 

he  acquitted  for  want  of  prosecution,  stat  4  t^nn^,  c.  16,  %.  29.    M^Mh 

the  court  has  no  power  to  {Lwar^  thara  v •  FiAer.     ^  Term  Rev.  ^9^ 
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fO  The  Stat.  13  G. :?,  stat.  2,  e.  2,  s. 
10,  f^viJig;  double  eosts  to  the  defemi' 
ant  in  error,  if  judgment  be  affirmed 
after  yerdiet,  is  confined  to  eases 
M'here  the  jude;ment  so  affirmed  is 
ibr  the  piainf  iff  below  and  not  where 
tfie  defendant  below  obtained  judg- 
ment upon  a  special  verdiet.  Ber^ 
ing  V.  Christie,    6  East^  645. 

lU  If  the  plaintiflf  enter  a  noli  prose" 
^i,  the  defendant  is  ei  titled  to  costs 
under  stat.  8  Eliz.  e.  2^  s.  2.  Coojh 
er  V.  Tiffin.    3  Term  Rep.  511. 

52  Where  the  plaintiflT  recovered  a 
Terdiet  at  the  trial  and  had  judg- 
ment in  C.  P.9  and  upon  bill  of  ex- 
ceptions returned  into  this  court, 
judgment  was  reversed,  and  the 
plaintijflp  took  nothing  by  his  writ, 
ihe  defendant  cannot  have  costs. 
Bell  r.  Potts.    &  East,  49. 

93  The  prosecutor  of  a  quo  warranto 

information  against  a  constable  oi 

Birmingham  is  not  entitled  to  costs 

under  stat.  9  Jnnej  e.  20.   R.  v.  fT. 

WaUis.    5  Term  Rep.  375. 

64f  Costs  are  due  to  the  piaiotiff,  who 
recovers  treble  damages  in  an  ac- 
tion on  stat.  29  EUz.  e.  4,  against 
the  ^erifffor  taking  more  than  the 
fee  allowed  hy  that  statute  on  levy- 
ins*  under  an  execution  against  the 
plaintiff's  goods.  Tyte  y.  Glode, 
7  Term  Rep.  267. 

W  The  stat.'8  and  9  W.  3,  e.  ll^giv- 
ing  costs  in  all  suits  of  scire  facias^ 
does  not  extend  to  a  scire  facias  to 
repeal  a  patent  prosecuted  in  the 
same  of  the  king.  R.  v.  JUiles.  7 
Term  Rep.  367. 

M  Though  the  defendant  had  judg- 
ment on  demurrer  in  quare  impedttj 
the  court  of  C.  P.  held  that  he  was 
not  entitled  to  eosls  under  s.  2,  of 
statute  8  and  0  W.  8,  c.  11.  Thrale 
et  aL  v.  London  Biskop  et  aL  i  H. 
Black.  080. 

gV  To  entitle  an  officer  defendant  to 
double  costs  under  the  stat.  7  Jac.  1, 
e.  0,  there  must  be  a  certificate  of 
the  judge  who  tried  the  eanse  (which 
may  be  granted  either  at  the  trial 
or  afterwards)  that  the  defendant 
fvas  such  an  officer^  and  that  the 


action  was  brotight  against  him  for  - 
something  done  by  him  in  the  exe- 
cution oi'  that  office.      Harper  t. 
Carr.    7  Term  Rep.  448. 

08  The  statute  7  Jac.  t,  e.  ff^  and  21 
Jae.  1,  c.  12,  8.  3,  giving  doubla 
costs  to  parish  officers  sued,  &c.  ex- 
tend not  to  actions  against  them  for 
uon-feazanee,  such  as  the  nonpay- 
ment of  money  laid  out  for  the  sup« 
port  of  one  of  their  paupers  by  a« 
nother  parish  into  which  he  went  ; 
and  for  which  an  action  of  assump- 
sit was  brought  against  them,  ^it' 
kins  V.  BanwelL    3  East,  92. 

09  AVhere  in  an  action  against  officers 
of  the  excise  for  seizing  goods,  they 
do  not  tender  amends  before  action 
'brought,  but  pay  money  into  court 
and  afterwanis  gain  a  verdict,  they 
are  entitled  only  to  single  costs  un- 
der stat.  28  G.  3,  c.  70,  s.  31.  Col- 
lins 4*  al'  V.  Morgan  ^  al.  1  & 
Black.  244. 

60  ^ucere,  whether  they  are  entitled 
to  treble  costs  under  s.  34  of  that 
statute  if  they  tender  amends  P  lb. 

01  By  a  canal  act  the  company  were 
authorised  tq  take  certain  lands  for 
the  purposes  of  the  act  on  making 
certain  payments  either  by  annod 
rents  or  sums  in  gross,  and  the  per- 
sons from  whom  the  land  was  to  be 
taken  were  empowered  to  distrain 
the  goods  of  the  company  even  off 
the  premises  in  case  of  nonpayment 
of  such  sums.  An  avowant  stating 
a  distress  under  this  act  of  parlia- 
ment is  not  entitled,  on  obtaining  a 
verdict  to  double  costs  under  statute 
11  G.  2,  c.  19,  s.  22.  Leominster 
Canal  Company  v.  JVbrris.  7  T^erm 
Bep.  000. 

The  same  r.  Cowell  ^  al.    1  Bosi  ^ 
Full.  213. 

62  Nor  is  any  rent-eharge  within  the 
act.    1  Bos.  ^  Pull.  2t4. 

63  No  costs  are  allowed  on  the  stat- 
ute 3  H.  7,  e.  10,  where  a  writ  of 
error  is  prossed  before  the  transcript 
of  the  record  by  the  elerk  of  the  er- 
rors of  B.  R.  Salt,  one,  Sfc.  v.  Rich- 
ards.    7  East,  111. 

64  In  trespass  against  the  owner  of  a 
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hoase  adjoining  to  the  plaintiff't  in  ges  are  less  than  f5  dollan,  km 

the  metropolis,  for  taking  do^irn  his  not  extend  to  judgmenU  rendend 

party-wau  and  buiidins  on  it,  the  on  the  report  of  referees.   Murtf, 

defendant  shewing  at  the  trial  that  Beald,    7  Mus.  467. 

he  waj»   authorised   in   doing  the  70    Nor  to  aetions  of  trespssMom 

thing   complained    of    under   the  ckmsumJr^iL    Dummer  r.  jw. 

huiiding  act  14  O.  8,  e.  78,  is  enti*  7  Jiass.  470. 

tied  to  treble  costs  under  the  10  see*-  71    The  statute  givine  iouife  eosCf  ii 

tion,  upon  a  nonsuit.    QoUins  v.  Fo*  actions  against  the  sberifi  and  oth- 

ne/.    0  East,  322.  er  officers,  does  not  eitend  to  tbt 

65  in  an  order  of  filcation  and  main-  case,  where  judgment  is  giren  tn 
tenance  the  justices  have  no  power  the  defendant  on  demorrer.  I^m 
by  the  statute  10  Eliz.  c.  3,  to  di-  v.  Woods,  5  Johns.  Bep,  181 
reet  the  defendant  to  pay  the  costs  72  In  an  action  ^i  torn,  on  tbe  41b 
of  the  parish  in  obtaining  the  order:  seetion  of  the  statute  for  the  pre* 
but  having  in  such  order  separated  Tention  of  frauds,  no  eosts  tre  reeo' 
the  sum  to  he  paid  for  the  mainten-  yerable  by  either  party.  (Mil, 
ance,  and  the  sum  to  be  paid  for  Dewey.  5  Jt^ms,  Bep.  251. 
costs,  the  order  was  quashed  as  to 

the  latter,  and  confirmed  as  to  the  IX.  For  not  proceeding  to  irHf^ 

rest  of  it     The  King  v.  8weeL    9  not  executing  Inquiry. 
Eeist^  25* 

66  An  avowant  in  replevin  for  rent  in  1  Td  save  costs  for  not  goim^totri' 
arrear,  for  whom  verdict  ai»d  judg-  al,  it  is  sufficient  to  eonnterBaad 
ment  are  given  below,  which  are  af-  notice ;  in  a  town  cause  ts^o  da^ 
firmed  on  a  writ  of  error,  is  not  en-  and  in  a  country  cause  four  dan  «• 
titfed  to  his  costs  on  the  stat.  8  and  fore  the  assizes.  IFMttxii^  v.Jni» 
9  W.  3,  c.  11,  s.  3,  which  is  confined  pkreus.    2  8tr.  8^9.            , 

to  judgments  for  defendant  on  de-  2      Wliere  defendant  on  iftfie^B^ 

murrer.      QoUUng   v.    Dias.      10  does  all  that  is  necessaiy  to  eaabli 

Eastj  2.  plaintiff  to  try,  and  for  want  of  ja- 

67  Debt  on  bond,  where  the  plaintiff  rors  cause  made  a  reinoaat) M  ^^ 
recovers  a  verdict  for  nominal  dam*  for  not  going  to  trial.  ^  '^ 
ages  only,  and  takes  his  judgment  v.  LowfieltL  2  8tr,  987.  .. 
for  the  penalty,  is  not  within  &e  re-  8  Coste  for  not  coin.?  to  trial  i&al| 
lief  of  the  stat  43  G.  3,  c.  46,  s.  3,  be  paid  to  defendant,  by  toineoi 
enabling  the  court  to  allow  the  de*  the  court,  on  informatios'  ftf  ^^^' 
fendant  costs  if  the  plaintiff  do  not  demeanors,  where  prosce"^'."*? 
recover  the  amount  of  the  sum  for  not  countermand  notiee  f^i 
which  he  had  held  the  defendant  time.  The  King  r.  Beym  |«^' 
to  bail.    Cammach  v.  Qregory.     10  «rs.   8  Burr.  1^0  S[  1804*  i  «**• 

East,  335.  886. 

68  The  provision  of  the  stat.  of  1808,  4  After  judgment,  as  in  ease  iniB* 
c.  155,  s.  6,  respecting  costs  extend-  suit,  however  irregular,  *^^  yj 
ing  to  actions  brought  up  on  demur-  ant  has  made  his  election,  aw  sn^ 
rer  by  agreement,  as  well  as  those  not  have  eosts  for  not  Pf^^'^  ^ 
in  which  there  has  been  a  verdict  in  trial.  JV*etrfmm  v.  S«w«^ 
the  court  below.  Wightman  v.  Has-  Black.  1093.  j^ 
tings.    4  Miss.  244.  0    The  court  gave  corte  for  notjw^ 

60  llie  provisions  of  the  statute  of  onto  eiecnte  a  writofeM«i^^ 

1807,  c.  122,  s.  2,  limiting  cosU  to  cording  to  notice,  and  ^a'^nt'^ 

one  quarter  of  the  damag*cs  recov-  reasonable  as  in  case  of  * 

ored  in  actions  commenced  in  the  Sutton  v.  Bryan.    2  Sir.  '^'^.  a^. 

common  pleas  where  those  dama-  6    Defendant  pays  costs  for  txji^  ^ 
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fd^oTiso.  WiUHfumi  v.  Poole.  2 
Str.  297, 
9  Not  to  pay  eotts  for  not  going  to 
trial  aecording  to  notie^,  if  not  oc- 
casioned by  the  party's  own  de- 
fault.    Bex  ▼.  Bzgkton.     3  Utrrr. 

1691^ 

8  Crown  pays  eosts  for  amendment, 
bot  not  for  not  going  on  to  trial. 
Ifie  £jtng  r.  Edwards,  i  SaUceldj 
193. 

9  Costs  for  not  executing  enquiry. 
Shadfard  v.  Houston.    1  Sir.  317. 

iO  If  eircumstanees  are  very  strong 
in  favour  of  a  corporate  franchise, 
and  against  the  application  for  an 
information  quo  icarranto,  rule  nisij 
to  be  discharged  with  eosU.  Eex ' 
V.  Wardroper.    4  Burr.  1963. 

11  Costs  where  cause  goes  off' pro  dSe- 
feciujuratoTum^  and  is  afterwards 
tried.  Sparrow  v.  Tumtr.  ^  Wil- 
son^ 366. 

±2  lu  ejectment,  where  the  judgment 
is  against  the  defendant  by  default, 
no  eosts  are  allowed,  because  he  is 
merely .  nominal.  But  an  action 
may  be  brought  on  the  judgment  to 
recover  mesne  profits  and  eosts.  •^- 
nun.    Loffft^  451. 

13  Costs  mar  be  granted  upon  an  at- 
tachment for  contempt.  The  King 
▼.  Plunkettj  Esq.    3  Burr.  1329. 

14  Costs  partake  of  the  nature  of  the 
original  debt  Amm^mom.  Lofft, 
617, 

Costs  out  of  pocket  is  a  term  for  the 

largest  eosts.    Ih. 
is    Pauper  nonsuited  in  first  action 

and  recovered  in    second,  but  no 

eosts  allowed  out  of  the  recovery. 

BuUer  v.  tmeys  and  Wife.    2  Str. 

891. 

16  Rule  that  costs  should  attend  final 
event  of  future  trial,  when  cause 
made  a  remanet,  extended  to  other 
similar  eases  by  both  conrts.  Bur- 
chaU  Y.  Bellainy.  S  Burrrows, 
2693. 

17  Froseentor  of  information  in  na- 
ture of  quo  warranto  shall  pay  costs. 
The  Er%ng  v.  Powdi  Sf  another.  1 
Str.  33. 

18  Writ  of  error  quashed  without 


costs.    Goiddy.  CouUhurst.    ±Str. 

139. 

19  Costs  are  not  to  be  paid  when  any 
material  part  of  an  order  is  quash- 
ed. The  King  v.  InhMtants  of 
MdUy.     2  S^.  1198.    Burrows^ 

202. 

26  No  costs  upon  a  writof  neetanter; 
llie  King  v.  Inhabitants  of  Olassen^ 
hyj  in  the  County  of  Cumberland.  2 
Str.  1069. 

2i  In  the  traverse  of  an  inquisition  o» 
an  extent  in  aid,  if  the  jury  find 
part  for  the  king  and  part  for  tl(o 
defendant,  the  defendant  must  pay 
the  court  fees.  Rex  r.  Woodward. 
1  L.  Raymond^  736. 

22  A  person  who  refuses  to  admit  ev-* 
idence,  which  is  only  formally  ne- 
cessary to  be  shewn,  incurs  eosts^ 
Anon.     Lafft^  248. 

23  Upon  an  indictment  for  perjury  re- 
moved into  B.  R.  by  certiorari,  if 
the  prosecutor  give  notice  of  trial  to 
the  defendant,  and  withdraw  his  re- 
cord without  countermanding  hi» 
notice  in  time,  he  shall  pay  costs  to 
the  defendant.  The  King  v.  Bar* 
trum.     8  East,  269. 

X.  JuroTf  withdrawing. 

Wherever  a  juror  is  withdrawn,  each 
parly  must  pay  his  own  costs.  ^ 
Term  Rep.  657. 

XI.  €^  taking  Depositions. 

Where  a  party  obtains  leave,  hycoi^- 
sent,  to  examine  witnesses  abroad 
on  depositions,  he  is  not  entitled  to 
be  allowed  the  expence  of  taking 
the  depositions  in  the  taxations  of 
costs,  though  he  succeed.  T}tylor 
V.  The  Royal  Exchange  Jhsuranoe 
Company.    8  Eastj  893. 

XH.  On  Writs  of  Error. 

1  No  costs  on  a  writ  of  error^  npog 
reversal  of  judgment,  where  tho 
judgment  is  reversed  for  error  in 
law.,  1  Mass.  81,  167,  218,  411^ 
443,481. 
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2  Nor  where  jadffment  ought  to  have 
heen  arrested  beipw,    l  Mass.  208. 

8  Where  judgmeDt  is  reversed,  for 
«rror  injuet,  the  court  will  allow 
costs,  or  not,  according  to  the  cir- 
cumstances of  the  case.     1  Mass, 

345,  479. 

4  Costs  are  not  given  on  a  writ  of  er- 
ror, where  the  judgment  is  reversed 
for  error  in  law.  Brown  v.  Chase, 
4f  Mass.  436. 

0  Where  the  court  quash  a  writ  of  er- 
ror, as  having  improvidently  issued 
they  do  not  award  costs  to  the  de- 
fendant in  error.  Jarvis  v.  Blanche 
ard,    6  Mass,  4. 

6  Where  a  judo^ment,  order,  or  decree 
of  a  court  below  is  reversed,  on  an 
appeal  to  the  court  for  the  the  cor- 
rection of  errors,  the  appellant  is 
entitled  only  to  his  costs  in  the 
court  below,  and  cannot  recover 
costs  or  damages  on  the  appeal. 
Le  Ouen  v.  Qouverneur  Sf  ICemble, 
1  Johns.  Cos.  436. 

7  No  costs  are  allowed  in  the  court 
of  errors,  on  the  reversal  of  a  judg- 
ment or  decree  of  the  court  below. 
Farquharson  v.  Mabec.  3  Johns. 
Rep.  553. 

8  Where  judgment  is  given  in  the 
court  below^for  the  plaintiff,  and  that 
judgment,  on  a  writ  of  error,  is  re- 
versed above,  the  plaintiff  in  error 
recovers  no  costs.     Pease  and  anoth* 

.  er  V.  Morgan.    7  Johns.  Rep.  468. 
0    Where  the  parties  shall  pay  their 

respective  costs  on  writs  of  error. 

3  Dallas.  89. 

10  The  act  of  assembly  is  positive, 
that  upon  the  reversal  of  a  judg- 

-  nient  in  the  high  court  of  errors  and 
appeall,  each  party  shall  pay  his 
own  costs,    i  uallasj  292. 

11  The  judgment  of  the  high  court  of 
appeals  of  xMaryland  being  reversed 
and  the  juds^ment  of  the  General 
Court  aflirmed,  the  defendant  in  er- 
ror must  pay  the  costs  of  all  the 
courts.    3  liallaSf  342^  3. 

12  A  charge  for  counsel's  fees,  in  an 
estimate  of  the  damages  on  which 
a  decree  was  founded,  disallowed 
on  error.    3  OallaSf  336,  337^ 


13  Costs  will  be  allowed  oiiik&' 
missal  of  a  writ  of  error  for  vut 
of  jurisdiction,  if  the  ori8;tDal  ^ 
fendant  be  also  defendant  ii  error. 
Winchester  v.  Jackson*  3  Vrmdiy 
&i5. 

14  If  errors  are  not  assigned,  aeefird* 
ittg  to  the  rule  of  court,  the  writ  of 
error  may  be  dismissed  with  costs. 
General  Ruk.    3  Craned  239. 

15  If  the  plaintiff  in  error  does  not  ap< 
pear,  the  defendant  nuj  fc&^e  (he 
writ  of  ciTPor  dismissed  with  costs. 
Montalet  v.  Mumy*  zCranch, 
249. 

16  Costs  are  not  given  upon  a  rerer- 
sal  of  judgment  Jfontolet  v.  •Miff- 
roji.    4  Cranc/i,47. 

17  The  court  below,  upon  a  mamlatt 
on  reversal  of  its  ji^dgment,  maj»« 
ward  execution  for  the  costs  of  the 
appellant  in  that  court.  BiMk  v. 
Mandeville.    6  Cranch,  86. 

18  In  all  cases  of  reversal,  if  thif 
court  direct  the  court  below  to  enter 
jmlgmenr  for  the  plaintiff  in  error, 
the  court  below  will,  of  course,  ea- 
ter the  judgment  with  the  costs  oT 
that  court.  M^JCnightv.  Craig' ^ 
Cranchy  184. 

XIIL  ether  ToiidsTMix»^ 

1  Coste  for  the  travel  and  attcn^nee 
of  a  witness  are  usually  taieda^ 
cording  to  his  certificate  on  the 
summons.  And  if  the  nitnejs  has 
certiRed  falsely  the  K>'  "1"^^ 
has  his  remedy  by  action,  m^ 
the  certificate  itself  aPl!«*^»*°t" 
cious,the  court  >*i»r^«"^/**^,^" 
davit  of  the  witness  in  explf  ^';. 
before  they  allow  the  costs.  !•»»• 

a  Not  allowed  to  the  petitiaW  <•  • 
petition  for  review,  wbefe"*,'! 
take  complained  of  i»  »  """^ 
tion  of  interest  on  a  pro-fTi 
note,  although  the  defend*"' "J 
notice  of  the  nii»takf,and  "M"" 
to  set  it  right.    1  Mas^i^- 

8  In  ejecSient  the  i^f^Z, 
claims  a  part  of  the  Undd"^ 
and  defends  the  re»M»»* 
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Janr  find  for  ibe  defendant  the  p»rt 
defended  by  hioi}  and  that  he  was 
ia  possesflion  of  the  part  disclaimed 
by  him.  The  plaintiff  shall  recoT- 
er  his  costs.    2  Mbiss  446. 

4f  When  a  corporation,  dissatisfied 
with  the  damages  reported  'by  a 
committee  for  laying  oat  an  high- 
way, applies  to  the  eonrt  of  sessions 
for  a  jury,  by  whom  the  damages 
are  reduced,  no  costs  arising  upon 
such  application  can  be  taxed  by 
the  owner  of  the  land.  Common^ 
wealth  T.  Carpenter.    3  Mass.  268. 

B  A  plaintiff  is  entitled  to  costs  a- 
gainst  the  defendant  after  a  default, 
until  final  decision,  whether  one  su* 
ed  as  trustee  of  the  defendant  shall 
be  held  as  such  or  not.  FFells  et  al, 
y.  Banister  et  oL  trustee,  4  Mass, 
014. 

6  If  a  feme  sole  plaintiff  intermarry 
pending  the  action,  the  defendant 
pleading  this  in  abatement  shall  re- 
cover his  costs.  Homes  y.  Corliss. 
4  Mass.  609. 

7  Of  costs  for  and  against  trustees  in 
a  foreign  attachment.  CUaveland 
y.  Clap  etoL    5  Mass.  SOI. 

S  Where  goods  attached  by  the  sher- 
iff apon  four  writs  are  replevied 
from  his  possession  by  as  many 
writs  of  replevin  sued*  by  the 
same  party,  on  each  of  which  a  bond 
is  given  to  the  sheriff,  and  he  puts 
them  all  in  suit,  he  shall  have  costs 
in  each  action.  Morse  y.  HodsdoM. 
0  Jtfoss.  314. 

•  When  the  overseers  of  the  poor 
apply  to  the  common  pleas  for  the 
removal  of  a  pauper,  they  act  as 
mere  agents  of  the  town  :  and  if 
they  fail,  costs  may  be  taxed  for  the 
respondents  against  the  town.  Hie 
Inhabitants  of  BnckfiM  v.  The  In' 
halniants  of  Oorham.  6  Meiss.  445. 

40  Corporations  not  being  such  in  vir- 
tue of  their  locality,  cannot  tax 
costs  for  travel.  The  Proprietors 
of  the  ESRnebeck  Purchase  v.  Cros- 
man.    6  Mass.  408. 

11  The  indorser  of  an  original  writ  is 
not  chargeable  to  the  defendafit  for 
costs,  unless  an  sxeaution  be  sun 
09 


ed  out  within  the  year  against  the 
plaintiff,  and  he  avoid  it,  or  be  com- 
mitted to  prison  upon  it  :  one  of 
wliieh  facts  must  be  alledged  in  a 
scire  facias  sued  against  the  indor- 
ser for  such  costs.  Buggies  et  aL  v. 
Ives.  6  Mass.  404. 
i2  The  court  on  a  motion  for  a  new 
trial,  do  not  inquiris  into  the  conse- 
quence of  a  verdict,  as  it  may  effect; 
the  costs  of  the  siiit  Hagar  v.  fFes^ 
ton.    7  Mass.  ±iO. 

13  Of  costs  to  be  taxed,  when  an  ac- 
tion is  referred.  ITaywardy.  RUch* 
ieetal.   7  MoAg.  ss^n 

14  Where  the  plaintiff  in  review  be- 
comes nonsuit,  because  no  review 
lay  in  the  case,  the  defendant  shall 
have  his  costs.  Treat  v.  Hathaioay 
et  aL    7  Mass.  003. 

10  Costs  may  be  given  on  a  petition 
for  partition,  where  an  issue  in  lavr 
only  is  ioioed.  Seveett  et  oL  y.  Bus* 
sey.    lb. 

16  Where  the  plaintiff  recovered  lesK 
than  00  dollars,  the  defendant  wa« 
allowed  to  set  off'his  costs  against 
the  amount  recovered.  SpMcer^. 
ffhite.    1  Johns.  Cos.  ±02. 

±7  Where  a  cause  had  been  removed 
by  heibeas  corpus  to  the  supreme 
court,  from  the  common  plea^,  and 
the  plaintiff  filed  his  dedaratioit 
and  entered  a  rule,  bnt  the  causa 
was  sent  back  by  procedendo^  tot 
want  of  bail,  the  plaintiff  was  held 
not  to  be  entitled  to  costs  in  this 
court.  Murray  v.  Smith.  1  MinSm 
Cos.  100. 

18  Where  there  were  two  plaintiffii 
in  a  cause,  one  of  whom  resided  out 
of  the  State,  and  the  other  withiK 
the  State,  and  the  plaintiff  within 

.  the  State  died  pending  the  suit,  and 
the  defendant  afterwards  obtained 
a  judgment,  it  was  held  that  the  at- 
torney of  the  plaintiffs  was  not  lia^p 
ble  for  the  costs.  Jackson  ex  denu 
Lewis  ^  Ely  v.  Powell.  2  Johns. 
Cas.  67. 

10  The  attorney  in  a  soit  is  not 
bound  to  file  security  for  costs, 
where  one  of  the  plaintiffs  resides 
ia  the  State,  though  he  may  h%  ia- 
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solvent    Jnbtor  &  Macomb  v.  GU- 
IflMie*    2  Jolws,  Cos.  109. 

^  %Vhere  the  eosts  on  a  jadgmeiit  of 
Bonsait,  obtained  before  the  plain- 
tiff's disehai^  under  the  insolvent 
aety  v^ere  taxed  afler  his  diseharge, 
it  was  held  that  the  costs  were  not 
a  debt  until  taxation,  and  that  the 
the  plaintiff  was  not  therefore  dis- 
charged Uwa  them.  Cum  t.  WhU^ 
aker.    2  Jokn$.  Cos.  280. 

21  In  an  action  of  debt  on  a  bond, 
conditioned  for  the  performance  of 
covenants,  the  plaintiff  most  assign 
his  breaches,  and  if  his  damages 
are  assessed  at  skc  cents^  he  will  bo 
entitled  to  nominal  damans  for  the 
detention  of  his  debt,  and  the  costs, 
and  may  enter  op  judgement  for  the 
penalty,  so  as  to  recover  full  costs. 
lUodgesY.  SwffelL  2  Johns.  Cas.  40A. 

i^  The  costs  of  suing  out  a  commis- 
sion,  such  as  the  affidavit,  motwn, 
rule,  drawing,  engrossing,  and  seaU 
tag  of  the  comndsnon,  and  prepar« 
ing  the  interrogatories,  may  be  tax- 
ed $  but  not  the  expenses  of  execu- 
ting the  commission.  Kenney  v. 
Vankome  and  Clarkson,  2Jokn», 
Xep.  107. 

SB  Coots  of  attendance  of  witnesses 
from  another  State,  how  taxed. 
Howland  v.  Lenox  and  Miitland.  4 
Johns.  Rep,  311. 

Mt  Where  an  insolvent  has  assigned 
ever  all*  his  estate  for  the  benefit  of 
his>  creditors,  and  a  judgment  was 
yecovered  in  his  name  in  the  court 
of  common  pleas  for  a  less  sum  than 
^dollars,  on  which  a  writ  of  er- 
ror was  brought^  the  assignees,  for 
whose  benefit  the  suit  was  prosecu- 
ted, were  ordered  to  give  security 
fcr  costs.  KjBtcham  and  Blake  v. 
Clark.    4  Johns,  Rep.  484. 

20  On  a  motion  to  change  the  venue, 
no  costs  are  allowed  against  either 
side.  Worthy  v.  Gilbert.  4  Johns. 
Rep.  492. 

20  If  a  suit  is  settled  bv  the  parties, 
^vithout  mentioning  the  costs,  each 
party  must  bear  his  own  costs. 
Johnson  v.  Brannan.    5  Johns*  Rep. 


27. It  seems, that  a  volvntaiy  kngfm 
is  net  per  se,  willful  and  miliciMi, 
within  the  meaning  of  the  ut  rela- 
tive te  costs  (2A  sess.  c.  l7e,i.  8.) 
Heath  w.JPlwroy.    %Johm.ILin. 

28  Where  plaintiff  in  a  suit  in  t  eosrt 
of  common  plens,  in  which  jwh* 
ment  was  given,  after  veffdiet,  & 
the  defendant,  brought  a  writ  of  e^ 
ror  te  this  court,  and  the  jirfgneit 
helow  was  affirmed ;  it  wu  held, 
that  the  defendant  was  sot  estitled 
to  double  cost,  under  the  i4tli  flection 
of  the  act,  (24  sess.  f.  170,)  which 
is  only  for  delaying  exeestiom;  hot 
in  entitled  only  to  single  coiti,  u« 
der  the  12th  section  of  the  ut 
FHers  and  Gedney  v.  Amy.  I 
Johns*  Rep.  278. 

2d  Whreeaper8onismadea&9SoriB6 

jectment,  against  hisconsent,  asd  the 
nominal  plaintiff  beeemesnoofloiH 
such  lessor  is  not  liable  for  the  eoits, 
but  the  attorney  for  the  pUuntiff wbo 
used  the  name  of  soch  pcrwn,  u  b* 
sor,  shall  pay  the  costs.  Thef^ 
pie  V.  Bradt.    6  Johns,  Uep.  318. 

80  No  fees  for  the  attendance  or  titr- 
el  of  witnesses,  can  be  taxed?  with- 
out an  affidavit  of  their  aeual  at- 
tendance and  travel  '^•^^'Jl** 
dem.  Klnkard T.  Scott.  •*»* 
Rep.  330. 

81  Though  the  defendant  is  iBMiYO<9 
the  plaintiff  cannot  discontiwe 
without  costs,  unless  the  defrndtnt 
has  also  obtained  his  diflohantie  un- 
der the  insolvent  act  CuBm  ▼• 
Evans.    6  Johns.  Rep*  333. 

B2  Where  an  inquisition,  taken  wder 
the  20th  section  of  the  act  reltt^ 
to  highways,  (sess.  £♦,  c  18*>) '" 
an  encroachment  on  tbehifh'^y* 
was  removed  into  this  court  ^T/f' 
tiorari,  and  quashed,  it  wa«  wvU 
that  ?the  appellant  was  not  eatitlrt 
to  costs.  It  is  a  casus  omssssn 
the  statute  as  to  costs.  Lnc  f.  *" 
gers.    8  Johns.  Rep.  321. 

S3  A  settlement  of  costs  hy  the  de- 
fendant in  a  suit,  in  whose  few* 
they  were  awarded,  with  Ihe  f\^ 
tiff,  is  valid,  if  made  without  IJ7 
notice  from  the  dcfenduf*  »<"'• 
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mey  of  asy  elaim  or  lien^  and  with- 
oat  any  eoiluitioii  to  deprive  the  at- 
torney of  his  coijts.      riie  elaims 
ivhieu  au  attorney  may  have  on  hit 
client  for   extra    services,  as    for 
counsel  fees,  make  no  part  of  the 
attorney's  lien  upon  the  taxed  eosts, 
or  whieh  the  court  will  proteet  a- 
gaittst  the  interference  of  his  client. 
The   Feople    v.    Hardenbergh.     d 
Johns,  Mep,  33d. 
Z^  Y/here  separate  suits  are  hruuglii 
against  the  maker  aud  indursar  ol  a 
note,  and  separate  judgments  recov- 
ed,  the  plaiutitf  is  entitled  to  the 
costs   in  each  suit.      Tlie   statute 
(sess.  :i^j  e.  90,  s.  14,)  does  not  ap- 
ply to  this  case.      •daUin  v.  BemisSs 
8  Johns.  Rep,  336. 
25  Where  the  plaintiff  in  an  action  of 
trespiiss  quare  ciatisum  fregit,  Sfc, 
recovered  less  than  50  dollars  dam- 
ages ;  and  the  defendant  recovered 
costs,  the  defendant's  taxed  costs 
ivere  allowed  to  be  set  q^^^  against 
the  damages  recovered  by  the  plaiU" 
tiff  who  was  insolvent.    The  litn  of 
the  plaintiff  for  his  costs  in  this  case 
extends  only  to  the  balance  due,  after 
deducting  the  defendant's  charges, 
and  does  not  effect  the  equitable 
right  of  set  off  between  tlie  parties. 
Forter  v.  Lane.     8  Johns.  Rep.  S57. 
.36  What  costs  will  be  allowed  on  ex- 
ecuting a  commission,      i  Dallas, 

aio. 

97  Where  witnesses,  upon  an  attach- 
ment forvot  obeyinga  su6f7£Bna,  prove 
their  absolute  incapacity  to  attend, 
the  court  directed  the  costs  of  the 
atlaehraent  to  abide  the  event  of  the 
suit.     1  Dallas^  340. 

M  The  jury  ousht  to  inelude  the 
costs  of  the  repevin,  in  their  ver- 
4iet  in  an  action  brought  upon  the 
replevio  bond.    1  Dallas^  440. 

9%  When  the  garnishee  in  a  foreiG^ 
attachment  shall  pay  costs  and  when 
not    2  Dallas,  iid. 

40  Awards  in  ejectment,  confirmed, 
thou3;h  costs  are  stvcp  without  find- 
ing damages.    2  Dallas^  157. 

41  The  plaintiff  shall  not  recover 
4oaUe  coats  in  the  supreme  court, 


when,i..  the  couh  below,  he  would 
not  be  entitled  to  recover  any.  2 
Dallas^  183,  4. 

42  Whetlior,  in  any  case,  the  court 
can  award  costs  against  the  United 
States  P  ^mre.    3  Dallas,  301. 

43  The  costs  of  a  printed  state  of  the 
case,  for  the  use  of  the  court,  refu- 
sed to  be  allowed.    3  Dallas,  338. 

44  Quere,  whether  costs  can  beawar^ 
ded  against  the  United  States  ?  U. 
States  V.  Simniuns.  i  Cranch,  259. 
United  States  v.  Hooe.  1  Cranch, 
318. 

4<^  In  an  action  on  simple  contract, 
the  ad  damnum  was  more  than  fifty 
dollars :  at  the  common  pleas  the 
plaintiff  had  judgment  for  thirty- 
nine  dollars :  the  defendant  appeal- 
ed, entered  his  appeal,  and  alter- 
wards  suffered  a  default;  it  was 
held  that  the  appeal  lay,  and  that 
the  plaintiff  was  entitled  to  double, 
costs  in  this  court  titom  v.  Kklly. 
6  Miss.  98« 

46  In  debt  upon  an  administration 
bond,  brought  in  the  name  of  the 
judge  of  probate,  co»ts  were  award- 
ed against  the  party  for  whose  ben- 
efit the'  suit  was  commeneed. 
Dawes  v.  Oooch.    8  Mass.  488. 

47  Costs  are  not  to  be  awarded  against 
the  United  States.  United  States 
V.  JTboe.    3  Cranch^  73. 

48  In  Virginia,  if  tlie  first  ca.  sa.  be 
returned  non  est,  the  second  may  in- 
clude the  costs  of  issuing  both* 
Feyton  v.  Brooke.    3  Cranch,  92. 

COUNSELLOR  AT  LAW. 

1  The  secrets  of  his  client  which  a 
counsellor  is  bound  to  keep,  are  the 
communications  and  instructions  of 
the  client,  relative  to  the  manasre*- 
ment  or  defence  of  his  canse.  Riggs 
V.  Denniston.    3  Johns,  Cks.  198. 

2  Counsellors  shall  not  practice  as 
attornies.  Rules  of  Court,  XV.  i 
Cranch. 

3  Their  oath  and  qnalifications.  Ib^ 

4  May  be  admitted  as  attornies.  Ik' 
XVfl. 
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COUNTY  RATE. 

1  A  high  constable  may  be  appoint- 
ed,  and  a  eounty  rate  levied  de  noco, 
for  a  town  ereeted  into  a  county  of 
itself  b>  charter  many  years  before, 
aJihous;!!  uo  such  officer  had  been 
appMiuted  or  such  rate  levied  be- 
fore ;  I  lie  corporation  of  the  town 
ha\  iog  defrayed  the  expences  out 
of  their  own  funds.  James  v.  Green. 
6  Term  Rep.  229. 

B  A  building  given  by  a  corporation 
for  the  purpose  of  a  house  of  correc- 
tion about  70  years  ago,  and  main- 
tained by  them  to  the  present  time, 
is  not  a  house  of  correction  within 
the  exception  of  stat.  17  O.  2.  c.  B^ 
8.  31,  liable  to  be  maintained  by  tlie 
corporation ;  but  the  public  may  be 
called  upon  to  support  it  by  a  coun- 
ty rate.    6  Term  Hep.  668. 

3  The  statute  18  6.  3,  c  19,  which 
enables  the  court  in  certain  cases  to 
make  an  order  on  the  treasurer  of 
the  ^  county,  riding,  or  division," 
where  the  offence  was  committed, 
to  pay  (he  prosecutor  and  his  wit- 
nesses their  expences,  extends  to  in- 
ferior districts  having  jurisdiction 
to  try  felons,  and  raising  their  own 
rates  similar  to  the  county  rates. 
II.  V.  Mj/er$.    e  Term  Sep,  237. 


COUNTY  STOCK. 

i  If  a  fine  he  imposed  on  a  county, 
wliirh  the  justices  at  the  sessions 
think:  illegal,  they  may  order  the 
treasurer  to  defray  the  expence  of 
Iitis:ating  the  question  out  of  the 
cfiiinty  stock.  R.  v.  InhaUtants  of 
Esser.    4  2'erm  Rep.  591. 

2  So  they  may  the  expence  of  litiga- 
ting any  question  respecting  the  re- 
pairti  of  the  highways  or  county 
bridges,  or  the  purchase  of  land  ad- 
joining to  such  bridges.  4  Term 
Rq^.  5949  d95>  696. 


COURTS. 

L  In  England. 
IL  hi  MisnchiisettB. 
m.  In  JVkW'York. 

IV.  hi  Femi^koania. 

y .  Uidted  auAe^  Omris. 

I.  In  England. 

Courts  Baron,  Leetj  ofReeonL 

1  A  court  baron  cannot  be  holden 
without  two  freehold  tenants  of  the 
manor,  Mho  cannot  be  created  nX 
this  day.  Chetwodev.  Ctod  and 
others.     JFUleSj  614. 

And  if  the  lord  now  convey  part  of 
the  demesnes  of  the  manor  to  .J.  and 
his  heirs,  and  the  other  part  to  B. 
and  his  heirs,  to  hold  as  of  his  na- 
nor  by  fealty  and  suit  of  coort,  and 
then  hold  a  court  before  these  two 
tenants,  as  free  tenants,  the  cout  is 
improperly  holden,and,  eonseqnort- 
ly,  any  amercement  there,  is  Imd. 
Ibid. 

An  amercement  at  a  court  baron  on  a 
free  suitor,  must  be  eilected  by  two 
freehold  tenants  of  the  manor.  Ik 
notes. 

2  A  court  baron  must  be  held  f  nm 
three  weeks  to  three  weeks ;  a  eomrt 
which  is  stated  to  be  held  otherwise, 
shall  be  intended  to  be  a  tnaUmaurj 
court,  though  it  is  called  is  the 
statement,  ^  the  court  of  (he  ma- 
nor." Such  ODurt  may  by  cosioai, 
be  held  before  the  stewtfd.  Tho 
lord  may  avow  distraining  for  a 
suit  to  it,  without  showing  a  pre- 
scription for  the  court,  or  a  ensfom 
to  distrain  for  a  suit.  A  manor  can- 
not exist  without  two  ttte  saitsre. 
After  a  jury  has  in  terms  decided 
the  issue  referred  to  them,  they  eaa- 
not  state  any  additional  facts,  l^m- 
kin  V.  Croker.  2  L.  Raym.  860.  2 
Salk.eo^ 

8  In  a  presentment  in  a  leet,  it  is  ast 
necessary  to  shew  commentn  nor  ous 
jure,  the  court  is  held.    Tke  I^wg 

V.  Gilbert.    1  Salk.  SOO. 

4    Power  to  examine,  hear  and  pot- 
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uli,i8  ajndieialpower.  Court  hav- 
ing power  to  fine  and  imprison,  is 
a  court  of  record.  Groenvek  v.  Bur- 
well.  1  Salk.  ^0.  1  L.  Naym.  aid. 
0  The  Stat  2  G.  2,  e.  22,  and  other 
act§  relieving  intolvent  debtors 
charged  in  execution  on  process  out 
•tarn  of  the  courts  of  law  extend  to 
inferior  as  ^ell  an  superior  juris- 
dictions.    R  T.  BailiJJh  of  Jpswich. 

7  East^  84. 

'  ^  The  court  of  requests.act  for  iSbmiA- 
wicky  &C9  enacts  that,  ^*  if  any  ac- 
tion, &c.  for  recovery  of  any  debt 
sued  a£!;ainst  any  person  (\^ithin  the 
jurisdiction)  in  any  of  the  King's 
courts  at  nestminster^  &c.  it  shall 
appear  to  the  judge,  &c.  that  the 
debt  to  ber recovered  by  the  plaintiff 
doth  not  amount  to  40s.  &e."  the 
plaintifi'  shall  pay  the  defendant 
costs,  &c.  held  that  where  the  plain- 
tift'^s  witness  proved  that  the  debt ; 
which  was  originally  a6ove  was  re- 
duced below  40s.  by  part  payment 
before  the  action  brought,  the  case 
M'as  within  the  statute.  Clark  v« 
dskew.    8  EasAj  28. 

7  The  same  point  was  ruled  on  the 
London  court  of  requests,  act  39  and 
40  6.  8,  c.  104.    Home  v.  Hughes. 

8  East^  847. 

8  In  MCdbmi  v.  Carr.  1  Bos.  Sf 
FuiL  22S9  L.  C.  J.  Erye,  considered 
that  no  case  would  be  within  the 
JUiddlesex  court  of  conscience  act 
28  O.  2,  c.  83,  where  the  original 
debt  being  above  40s.  was  reduced 
below  that  sum  by  a  balance  of  ac- 
counts. Sed.  qucere^  for  the  words 
of  that  act  are  peremptory,  that  in 
case  the  jury  shall  fina  the  damages 
for  the  plaintiff  under  40s.  unless 
the  judge  shall  certify,  &e.  the  de- 
fendant shall  recover  double  costs. 
Clark  V.  Jiskew.    8  Basty  80. 

d  The  London  court  of  requests  act 
89  and  40  O.  3,  e.  104,  s.  12,  pro- 
vides, that  if  any  action  be  com- 
menced out  of  that  court  for  any 
debt  not  exceeding  Bh  (within  the 
jurisdiction)  the  pTaintiff  shall  not 
by  reason  of  a  verdict  for  him  or 
tihermse  be  entitled  to  costs,  &c. 


held  that  after  judgment  by  default^ 
and  the  damages  assessed  upon  a 
writ  of  inquiry,  the  deicndant  might 
come  into  court  and  mo\e  to  stay 
proceedings  on  payment  of  the  dam- 
ages assessed,  without  costs.  huU' 
ster  V.  Bay.    8  East^  2^9. 

10  A  market  gardner,  w  ho  rented  a 
stand  with  a  shed  over  it  in  Fleet 
market  at  an  annual  rent,  which  ha 
occupied  three  times  a  week  on 
market  days  till  10  o'clock  in  the 
murning ;  after  which,  on  all  other 
days,  it  was  occupied  by  others; 
does  not  keep  a  stand  within  the 
meaning  of  the  London  court  of  re- 
quests act  89  and^40  G.  8,  c.  104^ 
so  as  to  be  priviieced  to  be  sued 
there  for  a  debt  uuder  M.  Grey  v. 
Look,     8  Lastf  336. 

11  If  a  debt  be  rtduced  by  part  pay- 
ment below  61.  before  the  action 
brought,  the  case  is  w  ithin  the  Lon*^ 
don  court  of  requests  act  39  and  40 
G.  8,  c.  104.  Horn  v.  Hughes.  8 
East,  347. 

II.  In  Missachusetts, 

1  The  court  of  probate  cannot  exam- 
ine the  merits  of  a  claim  against  an 
insolvent  estate  reported  by  the  com- 
missioners of  insolvency— the  same 
is  determinable  at  common  law.  1 
M188.  23,431. 

2  Court  of  sessions  has  jurisdiction 
of  the  offence  of  poisoning  cattle. 
1  Miss.  69. 

8  Supreme  judial  court  cannot  com- 
pel the  execution  of  a  trust.  1 
Mass.  204. 

4  Court  of  probate  will  not  determine 
upon  a  claim  set  up  by  deed,  it  be- 
ing exclusively  cognizable  by  the 
courts  of  common  law.  i  Mass.  321. 

0  On  a  writ  of  error  an  objection  to 
the  jurisdiction  of  the  court  may  be 
made  at  any  stage  of  the  proceed- 
ings.   1  Mass.  347. 

6  The  court  of  common  pleas,  as  suc- 
cessor to  the  court  of  sessions,  has 
no  jurisdiction  on  an  offence  creat- 
ed by  statute,  unless  expressly  giv- 
en,   2  Mass.  530. 
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7  Tke  coarts  of  the  eominonweaith 
cannot  take  cogoizance  of  ofienees 
committed  upon  lands  in  the  town 
of  Springjieldf  which  have  been 
purchased  by  the  United  Statesj 
for  the  purpose  of  erecting  arsenals, 
&c.  to  which  purehase  the  consent 
of  the  commonwealth  was  granted 
by  the  statute  of  1798,  o.  13.  Com" 
monwealUi  v.  Clary.    8  Miss.  72. 

8  Offences  against  the  statute  of  179 1 , 
c.  38,  for  the  due  observation  of  the 
Lord's  day,  are  not  originally  cog- 
nizable in  this  court.  Common^ 
wealth  V.  Johnson,    8  Mass,  87. 

m.  In  J>reW'Fork. 

Of  Common  Pleas. 

1  The  courts  of  common  pleas  in  the 
several  counties,  are  courts  of  infe- 
vior  jurisdiction,  and  a  mandamus 

.  lies  to  such  a  court,  to  compel  the 
restoration  of  an  attorney  who  has 
been  removed  from  his  office.  TTie 
People  V.  Ihe  Delaware  Cotnmon 
Pleas.    1  Johns.  Cas.  181. 

2  If  the  judgment  of  an  inferior  court 
be  correct  and  legal,  no  writ  of  er- 
ror lies  for  any  irregularity  in  issu- 
ing the  exertion.  Dumom  v.  Car- 
penter.    3  Johns.  Bep.  141. 

Z  Each  court  has  a  control  over  its 
own  process,  and  if  there  be  any  ir- 
regularity, the  proper  remedy  is  to 
apply  to  the  court  where  it  issued. 
Aid. 

^  If  a  court  of  common  pleas,  after  a 
jury  have  found  a  verdict,  refuse  to 
give  judgment  thereon,  but  grant  a 
new  trial,  on  a  mere  objection  of 
irregularity,  but,  in  truth,  because 
the  verdict  was  against  evidence, 
this  court  will  grant  a  mandamus^ 
at  the  instance  of  the  party  who 
wishes  the  judgment  to  be  entered, 
commanding  the  court  of  eouMnou 

5 leas  to  render  judgment  on  the  ver- 
ict ;  it  appearing  that  neither  of 
the  judges  before  whom  the  cause 
was  tried,  was  a  counsellor  at  law 
of  the  supreme  court.  Uaigfd  x. 
Turner.    2  Johns.  Rep.  37l. 


5  A  court  of  common  pleas  mn  tat 
aside  a  regular  judgment,  by  delult, 
where  there  has  been  any  fraud  or 
surprise,  especially  in  a  bail  bold 
suit.  Udancy  Y.  JiirownM.  4kJ(das^ 
H^.  136. 

6  Error  lies  from  a  judgment  of  aott- 
suit  by  a  court  of  common  pleas,  u 
it  is  a  judgment  wiin  costs. 
Schermerfiome  v.  Jenkins.  7  Johns. 
R^.  373. 

7  AVhere  it  appeared  from  the  face 
of  the  plaintin's  declaration  in  the 
court  of  common  pleas,  that  the  de- 
mand was  certain,  so  that  he  eomld 
not,  in  any  event,  recover  250  dol- 
lars, though  the  damages  demand- 
ed in  the  conclusion  of  the  deekn- 
lion  were  300  dollars,  and  the  covt 
proceeded  in  the  cause,  noiwifli- 
standing  the  defendant  had  filed,  ii 
open  court,  a  habeas  corpus^  to  re^ 
move  the  cause,  which  had  bees 
duly  allowed;  this  court  relnsed 
to  grant  an  attachment  against  the 
jud^s  of  the  court  of  common  plea% 
for  not  obeying  the  writ.  But  where 
the  demand  appears  to  be  uncertain, 
so  that  the  plaintiff  might  reeoTci 
above  250  dollars,  the  writ  most  be 
obeyed  and  returned.  SkotweU  w 
Daniels.    8  Johns.  Rep.  34>1. 

Of  Qenertd  Sessions  of  the  Peace. 

8  The  court  of  general  sessions,  be- 
ing an  inferior  court,  has  no  power 
to  grant  a  new  trial,  after  a  verdict 
on  the  merits;  aod  a  tfumdamus 
may  be  awarded  to  compel  them  to 

five  judgment  on  the  verdict.    7%f 
'eopie  V.  Sessions  of  Chenango,    i 
Johns.  Cas.  179. 

9  A  court  of  general  sessions  of  the 
peace  has  power  to  discharee  a  ja* 
ry,  without  the  consent  of  the  pris« 
oner,  in  case  of  an  indictment  €sr 
a  misdemeanor ;  but  the  power  rests 
in  sound  discretion,  and  should  bo 
exercised  with  caution.  2%e  Fto- 
pie  V.  Denton.    2  JoAns.  Cas.  37& 

10  The  court  of  sessions  are  judges  of 
the  law  and  fact,  and  a  bill  ofexeef* 
Oms  does  not  lie  to  that  court. 
Sweet  V.  Overseers  of  the  Poor  of 
Clintim.    8  Johnst  Rep,  23. 
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11  ThU  eoOTt  may,  by  certiorari^  or- 
der the  sessions  to  return  all  the 
facts  and  proceediDgs  before  tbein. 
Ibid. 

±2  In  praeeedtngs  under  the  seventh 
section  of  the  ^  act  deelaries  the 
petrers  of  the  coorts  of  general  ses- 
sioiw  of  the  peace,"  &e.  the  record 
of  oonvietion  onght  to  state  saffi- 
eknt  to  show  that  the  justices  had 
jortsdiction.  The  value  of  the 
thing  stolen  ought  to  be  stated,  and 
that  the  party  convicted  had  not 
given  bail)  within  48  hours  after  be- 
ing committed,  or  had  consented  to 
a  trial  before  the  expiration  of  that 
time.  Powers  v.  The  People.  4 
Johns.  Rep.  2D2. 

Of  Oyer  and  Terminer. 

18  A  court  of  oyer  and  terminer  may 
grant  a  neVv  trial-  The  People  v. 
TotonseM.    1  Jofins.  Cos,  104. 

14  Proceedings  removed  from  the  oyer 
and  temdner^  and  filed  in  the  su- 
preme ccurt,  cannot  be  sent  back  to 
that  court    Ibid. 

15  The  trial  in  such  eases  must  be  at 
bar,  OP  be  sent  down  to  be  tried  at 
the  neit  oyer  and  terminer^  except 
in  a  capital  ease.    Ibid. 

16  On  the  return  of  a  ceriiorari  di- 
rectetl  to  a  court  of  oyer  and  termi" 
ner^  of  the  proceedings  in  the  case 
of  indictment  for  a  nidsancen  the  su- 
preme court  refused  to  interj^re,  or 
grant  a  writ  to  prostrate  the  nui- 
sance, until  a  record  of  the  convic- 
tion was  res:ular1y  made  oat  and  re- 
turned. The  People  v.  Valentine. 
1  Johns.  Cas.  8S6. 

General  Rule. 

17  Soperior  courts  of  general  juris- 
dictior,  are  not  liable  to  answer 
personally,  for  acts  done  by  them 
in  a  judicial  capacity,  or  for  errors 
of  judgment.  Fates  v.  Lansing.  6 
Johns.  Rep.  282. 

Court  of  Errors. 

18  A  copy  of  the  rule  to  answer  the 
petition  of  appeal,  or  to  join  in  er- 
ror, or  notice  thereof,  must  be  serv- 
eil  on  the  solicitor  of  the  respondent^ 
or  on  the  attorney  for  the  defendant 
in  error ;  and  in  ease  no  solicitor  or 


attorney  be  employed,  the  service 
of  the  rule,  or  notice,  must  be  on 
the  respondent^  or  defendant  in  er- 
ror personally.  Waters  V.  Travis. 
8  Johns.  Rep.  566. 

19  Where  a  decree  of  reversal  had 
been  entered,  by  default,  without 
service  of  a  copy,  or  notice  of 'th« 
rule  to  answer  the  petition  of  ap- 
peal, the  decree  was  set  aside  for  ir- 
regularity ;  although  the  decree 
had  been  entered  up,  and  the  record 
remitted.    Ibid. 

20  Whether  this  court  will  hear  ar- 
gument, ex-parte  or  enter  a  decree 
by  default,  as  of  course,  qucere.  lb. 

21  Where  a  respondent  presented  a 
petition  to  the  court,  stating  that 
he  was  poor,  and  unable  to  employ 
counsel,  the  court  assigned  hinx 
•ounsel.    8  Johns.  Rep.  566. 

IV.  In  Pennsylvania. 

Sttpreme  Court. 
1  A  judgment  cannot  be  entered  in 
the  supreme  coitrtj  even  in  the  coun- 
ty of  Philadelphia^  by  warrant  of  at- 
torney, upon  a  bond  of  a  date  prior 
to  the  act  of  assembly.  1  Dtdlas^ 
291. 

3  As  by  that  act  the  original  juris- 
diction of  the  court  is  restricted  to 
the  county  of  Philadelphia^  a  judg-^ 
meat  cannot,  at  any  subseauent  pe* 
riod  be  entered  as  of  Buckrs  county* 
Ibid. 

3  This  court  has  authority  upon  ap^ 
peal,  to  alter  and  confirm  any  pro- 
ceedings that  come  properly  before 
the  comptroller  general,  but  if  he 
had  no  jurisdiction,  the  court  can 
have  none,    l  Dallas^  862. 

^  As  the  comptroller  general,  there- 
fore, has  no  right  to  adjudge  a  com- 
pensation from  the  state  for  dam- 
o^es,  which  individuals  have  suffer" 
ed  in  the  course  of  our  military 
operations,  the  court  can  grant  no 
relief  upon  appeal,  although  the 
applicant  might  be  entitled  to  it 
in  equity.    Ibid. 

Orphan*s  Court. 

S    The  orphan's  conrt  have  a  potvet 
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to  assign  the  gaardianship  of  mi- 
nors, under  i4<  years  of  age,  to  whom 
they  please,  and  are  not  eonfined  to 
the  guardian  in  soceage,  or  by  nar- 
ture.     t  DalliL^  136. 

6  Where  an  heir  at  law  takes  an  in- 
testate^s  lands  at  a  valuation,  the 
orphan's  court  ought,  instea^l    of 

.  bonds,  which  are  a  mere  personal 
security,  to  take  recognizances,  by 
which  the  lands  themselves  would 
be  bound  for  payment  of  the  distri- 
butive shares,  t  DiUaSj  2^5. 
Mi^^s  Courts, 

7  The  appointment  of  the  clerk  of  the 
mayor's  couK  is  vested  in  the  gov- 
ernor, and  not  in  the  corporation. 
2  Dallas,  184,  5^  6,  7,  8. 

Special  Court. 

•  A  foreigner  is  not  entitled  to  a 
special  court,  upon  a  debt  assigned 
to  him  by  a  citizen.     1  DaUaSj  169. 

9  The  act  for  allowing  special  courts 
to  plaintiffs,  seems  intended  for  the 
beaefit  of  every  man,  who  is  about 
to  leave  the  state.    1  Dallas,  267. 

iO  A  special  court  may  be  granted  on 
the  motion  of  one  of  several  defend- 
ants, though  the  others  are  not  a- 
bont  to  depart.    2  Dallas,  ill. 

y.  United  states'  Courts. 

S  The  district  courts  possess  all  the 
powers  of  courts  of  admiralty, 
whether  considered  as  instance  or 
prize  courts.    8  Dallas,  6, 16, 108. 

•^  They  have  jurisdiction  on  a  libel 
for  restitution  of  a  vessel  captured 
as  prize,  and  owned  by  neutrals  and 
Americans.    8  DaUaSj  6,  16. 

8  No  foreign  power  can  institute  a 
court,  or  judicature  of  any  kind 
within  the  jurisdiction  of  the  Unit- 
ed States,  except  warranted  by 
treaty.    3  Dallas,  6«  16* 

4  The  admiral  tv  jurisdiction,  exer- 
cised in  the  l)hUed  States  by  the 
eonsols  of  France,  not  beins:  war- 
ranted by  treaty,  is  not  of  right  8 
Dallas,  6, 16. 

0  Under  what  circumstances  a  spe- 
cial circait  court  cannot  be  granted, 
for  the  trial  of  offences  in  the  coun- 


ty where  they  were  cammittet.  j9 
DaUas,  18,  513. 

6  Though  a  district  judge  in  on  tke 
bench,  if  he  does  not  sit  is  the  eaasCf 
he  is  absent  in  coateoiplation  cf 
law.    3  Dallas,  35.  86. 

7  A  district  judge  acts  judicially, 
when  he  determines  what  ondenee 
is  requisite,  for  issuing  a  warrant  tm 
apprehend  a  French  merter,  under 
the  9(h  article  of  the  consular  eon- 
vention  ;  and  a  mandamas  will  not 
lie  to  compel  him  to  issue  the  war- 
rant, contrary  to  soeh  deternuna* 
tion.    3  DaUis^  4^  to  54. 

8  The  jnrisdietion  of  the  eaort  9t 
commissioners  of  appeals  in  prise 
causes  established  by  congress,  be- 
fore and  after  the  ratification  of  the 
articles  of  confederation.  3  D&lks, 
54  to  120. 

0  The  district  conrt  has  jnrisdictioa 
in  the  case  of  a  libel  exhibited  to 
carry  into  execution  the  decree  of 
the  congressional  court  of  eommis- 
sioners  of  appeals  in  prize  eanses. 
3  Dallas,  64i  to  1^. 

10  Prohibition  to  the  district  eoirt  in 
a  prize  cause.    8  Dallas,  t2i  to  l8iL 

11  How  far  the  facts,  on  whieli  thb 
decree  of  a  circuit  court  is  fonnded, 
must  appear  on  the  record,  iip«a 
a  writ  or  error.    8  AiUas,l84,324. 

12  The  district  conrt  has  jurisdiction 
on  a  question  of  salvage,  and  to  de- 
cide  to  whom  the  residue  of  the  pr»- 
perty  ought  to  be  delivered,  in  the 
case  of  a  vessel  found,  as  a  derelict 
on  the  high  seas,  by  American  eiti« 
zens.    3  Dallas,  188  to  ids. 

18  An  information  for  exportii^i;  anni 
and  ammunition,  contrary  to  the 
act  of  congress,  is  a  eanse  of  adni* 
rally  and  maratime  jnrisdietioe; 
and,  therefore,  an  appeal  lies  fiMi 
the  district  to  the  circuit  oonrt.  s 
DaUas,  385  to  801. 

14  The  superior  court  of  Rhode  U» 
and  is  the  highest  conK  of  law  of 
that  State,  within  the  meanisg  of 
the  25tli  section  of  the  judicial  ad: 
and  the  general  assembly  might  scl 
aside,  but  they  could  not  inake  a 
decision.    3  AdlaSf  308  to  3i?* 
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lb  i^Mproeeds  of  the  federal  eourtf 
must  set  forth  that  thd  parties  are 
tiitl^ens  of  different  States,  to  eive 
jiiriAdieUod  df  the  cause.    3  Ddlas, 

360,  .)^,  3^3  to  381-. 

16  The  ame'd^ment  of  the  eonstitu- 
tion  supersedes  the  jiirisdietion  of 
the  ftapreme  tourt  suits  heretofui^ 
braili^ht  by  iddividaald  against 
States,  as  Well  as  prevents  the  insti-* 
tutioii  of  such  suits  in  future.  3 
Dallasy  378  to  3d2. 

17  What  is  the  rule  for  settling;  the 
value  of  the  matter  in  dispute  be- 
tween the  parties  on  a  question  of 
jurisdiction.     3  Dallas,  4^tto  4<()8. 

18  The  court  will  not  take  cogni- 
lisance  of  a  cause,  which  is  not 
brought  before  them  bj  regular 
process.    3  Dallas^  405,  4rlO. 

19  tn  what  case  a  certiorari  will  not 
lie  to  remove  a  cause  from  a  circuit 
court  into  the  supreme  court  upon 
an  allegation  that  is  virtually  a 
a  controversy  between  two  States.  3 
Dallasy  411  to  U5. 

^  \  civil  suit  by  a  State  against  an 
alien,  cannot  be  transferred  froni 
a  state  court  to  the  circuit  court  un- 
der the  judicial  act;  a/ortimsueh 
a  trans^r  cannot  he  in  a  suit  of  a 
crimiual  nature,  as  debt  on  a  for^ 
feited  recognizance.    3  Dallas^  467. 

^i  Under  what  circumstances  the  cir- 
<!uit  court  will  not  tlirect  the  trial  of 
capital  offisnce  in  the  county  in 
which  it  id  charged  to  have  been 
cdmmitted.    3  DaUa%^  513. 

23  The  courts  of  the  U.  States  have 
not  jurisdiction  between  citizens  of 
the  U.  States,  unless  the  record  ex- 
pressly states  them  to  be  citizens  of 
aifTerent  states.  Wood  v.  ffog-zion. 
3  Cranck^  9.  Capron  v.  Van  ^ooT" 
den.     2  tranche  126. 

23  A  plaintiff  may  assign  for  error  the 
want  of  jurisdiction  in  that  court  to 
which  ne  has  chosen  to  resort. 
lb.  126. 

^1*  A  party  may  take  advantage  of  an 
error  in  his  favour,  if  it  be  an  error 
of  the  court.    lb, 

25    The  court  of  admiralty  of  the  U. 
States  have  jurisdiction  in  eases  of 
53 


salvage,  where  all  the  parties  are 
aliens  if  the  jurisdietton  be  not  ob- 
jected to.     Mason  v.  Blaireau.    2 
Cranchf  240. 

26  Quere,  whether  the  U.  8.  courts  of 
common  law  have  jurisdiction  where 
all  the  parties  are  aliens  ?  Bailiff 
V.  Tipping.   2  Crunch^  406. 

2!7  The  question  offorfeiture  of  a  ves- 
sel under  the  act  of  Congress  li- 
gainst  the  slave  trade  is  of  admiral- 
ty and  marine  jurisdiction.  U.  8. 
V.  Schooner  Sally.    2  Cranck^  406. 

38  The  circuit  court  of  U.  States,  for 
the  district  of  Virginia,  hasnotjnris- 
diction  in  cases  between  citizens  of 
Virginia  and  citiTiens  of  the  di.)triet 
of  Columbia.  Hepburn  et  al.  v.  Ell* 
zetf.    3  Cranchf  4*5. 

39  The  court  has  the  etelnsive  pow- 
er to  decide  whether  a  written  con- 
tract be  usurlotis.  Zery  v.  Gadsby* 
3  Crack,  18 1. 

30  The  court,  upoU  a  jury  trial,  is 
bound  to  give  an  opinion,  if  requir- 
ed, upon  any  point  reJevaUt  to  the 
issue.  Dou^ass  V.  McAllister.  8 
Cranch,  398. 

31  Reasons  assigned  by  the  judges  for 
refusing  to  execute  certain  parti  of 
the  act  of  Congress  for  the  relief 
of  invalid    pensioners.      3  BallaSf 

410,    71. 


COURT  ROLLS. 

1  "  The  court  of  our  Lord  the  King 
of  the  Bench  here^'  in  pleadings  in 
any  of  the  courts  at  ffestntinster 
shall  be  intended  to  mean  the  com- 
mon pleas,  though  the  names  of  the 
justices  of  that  court  are  not  men- 
ed.  A  judgment  may  be  stated  to 
have  been  catered  in  vacation  as  of 
the  term  preceding.  And  a  writ 
may  be  represented  to  have  issued 
in  vacation.  Mason  v.  fVhife.  i 
X.  Raym.  4>95. 

3  New  roil  to  be  filed,  the  former 
being  lost.  Evans  v«  TJiomai.  2 
8ir.^8S34 


^IS  COURT-MARTIAL. 


COURT-MARTIAL- 

1  It  is  not  ineident  to  the  offiee  of 
coiumaDder  in  chief  a  sqaadron  to 

'  have  authority  to  hold  a  eourt-mar- 
tial.  Johnstone  t.  Sutton  {ui  errory 
1  Term  Rep.  M8.  J^lfflrmed  m 
Dom.  Proc.    1  Term  Rep.  784. 

2  It  is  totally  inaccurate  to  state" 
martial  law  as  having*  any  place 
whatever  witUin^the  realm  of  Chreat 
Britaittj  merely  hoeause  the  decis- 
ion of  certain  matters  relating  t« 
the  army  is  by  a  court-martial.  2 
U.  Black.  93/99. 

9  Courts-martial  being  established' 
in  this  country  by  positive  law, 
their  proceedings  and  the  relation 
in  'A  hich  they  stand  to  the  courts  of 
JVestnUnster  Hall^  must  depend  upon 
the  same  rules  with  all  other  courts, 
which  are  instituted  and  have  par- 
ticular powers  given  them,  and 
whose  acts  therefore  may  become 
the  subject  of  application  to  the 
courts  at  Westminster,  for  a  prohi-^ 
bit  ion.    2  H.  Black.  100. 

4  Courts-martial  are  bound  by  the 
same  rules  of  evidence  as  the  courts 
of  common  law  ;  and  their  general 
proceedings,  where  not  otherwise 
regulated  by  act  of  parliament, 
most  follow  the  same  course.  The 
ease  of  the  mutineers  of  the  Bounty^ 
ship  of  his  majesty  (cited).  1  Rati^ 
818.    Mr.  Stratford's  Case.    lb. 

0  A  sumnums  to  appear  before  a  re- 
gimental coart>-martial,  to  show 
cause  why  a  fine  should  not  be  levi- 
ed, under  the  aet  to  organize  the 
militia  of  the  State,  (sess.  24s  c.  186, 
8.  3i)«)  is  in  the  nature  of  process, 
and  must  be  personally  served.  Ca- 
pron  v.  Austin.    7  Johns.  Rep.  95. 

•  An  aetion  lies  against  the  president 
of  a  regimental  eoort-marti  J,  for  is- 
suing a  warrant  by  which  a  fine 
was  collected,  when  the  party  had 
not  been  personally  served  with  a 
summons  to  appear  and  show  cause, 
Vit  only  a  copy  thereof  left  at  his 


COVENANT  t 

7  The  court  martial  of  the  diibMC 
of  CoUiwMa  has  not  cxelaiiYeMj^ 
nizance  of  the  question  who  an 
subject  to  militia  duty,  and  ibieB' 
tence  is  not  conclusive  upoa  tint 
point.   IFm^.WUiier$.  sCwk*, 

831. 

8  The  conrt  martial  who  impose  a 
fine  upon  a  man,  not  liable  to  mili' 
tia  duty,  are  equally  trcspaMen 
with  the  officer  nho  distraiai  for 
such  fine.    Jlnd- 


COVENANT. 

I.  Assignees,  how  thev  vmmpm^ 
and  how  bound  by  Croawjt", 
and  how  far  theMgnortsi^ 

charged  J  Sfc.  ..an 

n.  ConMion  Precedent,  wm  m 

be  construed  as. 
m.  Dependant  J  and  CancurraiUf^ 

enants. 
IV.  Joint,  and  Several. 
V.  Renevoal,  Coveimtsfor. 
VI.  Rent,  Covenants  to  W- 
VII.  Repairs,  ^c.  CoveniaUsfir. 
VIII.  ^iet  enjoyment,  TUU,  fc. 
IX.  Taxes,  Covenant  to  paif' 
X.  Other  Points  relatiwU. 

I.  Jtssignees^howtheymyenfor^^ 
how  bound  by  C&vewnds^a^^ 
far  the  Jlssignoth  discharge  ?«• 

1  Lessee  assies  to  A>  J^  **^^. 
B.  without  notice  to  the  I«»*'.|ri 
sor  cannot  have  covenant  agV"^* 
for  arrears  of  rent  ^^^^""^J^^^ 
the  assignment  to  B,  ^* 
Tacey.    1  Salk.  81.  .  .^ 

2  Lessee  of  tithes  eovenanti'ww^ 
and  his  assie^ns,  that  he  will  ^^ 
any  of  the  ^fanners  in  ^"*  r^ 
have  any  part  of  the  titbeS'^Jf^ 
enant  runs  with  the  ^^^^ 
binds  the  assignee,  againtf  JJ^ 
this  aeUon  is  brought,  for  breaw 
covenant.     Bayley,  Cleric  v.  '^ 

8  Wits.  25r  -kfert' 

8    On  a  covenant,  that  in  eo9»^, 

lion  of  a  weekly  payme»* "  * 


CWENANTL 


419 


l)ii  exeenton,  &e«  fbr  a  term  certain, 
•tf.  hiinseify  sliaii  Bot  exercise  a  par- 
ticular trade,  the  executors  of  ^, 
are  not  bound  (o  abstain  from  exer- 
eising  iU  iknice  (fFid.)  Minims' 
tratrix  r.  Celcrqft.  3  Wils.  380. 
2  Black.  856. 

^  The  assignee  of  a  lease,  assigned 
after  covenant  broken  b^  the  lessee. 
is  not  liable  for  the  breach.  8t. 
Saviour^s  Sovthwark  v.  ihnUfu  i 
Black.  8dl.  8  Burr.  1371,  and  1 
8alk.  199. 

£  Covenant  will  lie  against  an  orig- 
inal lessee  before  he  takes  actual 
possession.  Walker  v.  beeves.  1 
Douglas,  141. 

And  against  an  assignee,  nnder  an  ab- 
solute indefeasible  assignment  of  the 
whole  interest  in  the  term.  Ibid, 

0    But  not  against  a  mortgagee  of  the 
term,  even  after  the  mortgage  is 
forfeited,  till  he  takes  actual  pos- 
session.   Eaten  V.  Jaques.    2  tkm* 
^        glaSf  490. 

,  ^  Action  of  covenant  cannot  be 
brought  in  England  for  rent  reserv- 
ed on  a  lease  of  lands  in  IrelanijL 
Barker  v.  Darner.    1  8alk.  80. 

S  Where  the  whole  term  was  assign* 
ed  by  parol,  the  assignor  cannot 
have  an  action  because  he  hath  no 
residuary  interest.  Wheeler  v.  Ba^ 
ker.    2  Salk.  lo. 

9  Grantee  of  a  reversion  may  have 
covenant  after  the  assignment  of  the 
term.    Parker  v.  WelS.    8  Salk.  5. 

10  The  assignee  of  a  reversion,  though 
by  fine,  cannot  have  covenant  for 
the  rent,  &e.  without  attornment 
Woodward  v.  Marshal.    1  Salk.  82. 

11  Assignee  is  liable  to  all  covenants* 
which  run  with  the  land,  ^t^  t. 
Arnold.    8  Salk.  4. 

12  An  assignee  of  a  bankrupt,  a  de- 
visee, and  a  personal  representative, 
are  assignees  in  law  to  the  purpose 
of  being  liable  to  actions  on  a  cov- 
nant  for  rent,  in  a  lease  to  the 
bankrupt,  devisor,  or  intestate. 

*^tt.  If  the  transfer  to  them  is  an  as- 
sij^ment  which  will  occasion  a  for- 
feiture under  a  proviso  not  to  as- 
sign. Bern  V.  Sk^s.  1  Doug.  18  K 


13  The  personal  representative  of  a 
lessee  for  years  is  his  assignee.  A 
covenant  to  repair  binds  au  assignee. 

.  Tilney  v.  JS  orris,    l  L.  Kaym.  dd8L 
1  Saik.  309. 

14  If  lessee  covenant  nott  to  under-let 
without  consent  of  the  lessor,  under 
hand  and  seal,  with  a  poner  of  re- 
entry in  case  of  a  breach,  accept- 
ance by  the  lessor,  of  rent  due  after 
the  condition  broken,  with  full  no« 
ttce,  is  a  waver  of  the  forfeitore« 
Qoodrightf,  ex  deuu  Walter  v.  Da' 
vide.     Cowper,  SOS. 

±5  Covenant  not  to  assign,  set  over, 
or  otherwise,  do  or  put  away  the 
lease  or  premises  demised,  does  not 
extend  to  an  under  lease,  for  part 
•of  the  teroL  Crusoe  on  the  demise 
of  Blencou^  v.  Busby.  2  Black.  766. 

16  On  a  covenant  (that,  an  <5onsidera- 
tion  of  a  weekly  payment  to  Ji.  and 
his  executors  for  the  lives  ai  Ji,  and 
liis  wife,  ^.  shall  not  exercise  a 
particular  trade)  the  executors  of 
M.  are  not  bound  to  abstain  from  ex- 
ercising it.  €jooke  v.  ChLraft.  2 
Black.  856.     B^Wils.  380. 

17  Collatteral  independant,  express 
covenant,  by  assignee  of  lease,  is 
not  discharged  by  assignee's  becom- 
ing bankrupt  Mayor  v.  Steward* 
4  Burr.  ^439. 

An  express  covenant  shaU   bind  to 
performance.   Slmbrick  y.  SalmofuL 
.    ^  Burr.  1637. 

18  If  the  whole  of  a  term  is  made  o* 
ver  by  the  lessee,  although  in  tho 
deed  he  reserves  the  rent  and  a 
power  of  entry  for  non-payment  to 
nimself,  and  not  to  the  original  les- 
sor, and  although  be  introduce  new 
covenants,  the  person  to  whom  it  is 
made  over  may  sue  the  original  les- 
sor, or  his  assignee  of  the  reversion^ 
«r  be  sued  by  them,  as  assignee  of 
the  terni  on  the  respective  covenants 

'  in  the  original  l^ase.  Palmer  v* 
Edwards.    1  Doug.  187,  «• 

Qtujere.  If  such  new  covenants  are 
good.    Ibid. 

19  Upon  a  plea  of  turn  est  factum  in 
covenant,  the  lessse  in  possession 
(bei^g  defendant}  shall  not  contra* 
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rert  tlie  title  of  the  pluiiitiS;  his  pf  mwifSif^j  and  jeipi  v\{\  (ki 
lessor,  to  demise.  Fnend  y.  fyst-  faorigmg^  ia  |l  le^  for  %  ^honer 
afcrooA;.  2  Black.  ±152.  term,  accardi»|p  to  tbm  itjjjedw 
^  If  a  teriD  is  tusjgneil  liy  wair  of  esf/ztes  amf  traa-es^s,  w^  the  le$»tt 
mortgage,  with  a  clause  of  redemp*  covenants  wit)i  tiie  inor^apraiM) 
tion/  tlie  lessor  cannot  deelare  iar  bis  assigns,  tp  paj  rent  inl  repair. 
gainst  the  mortgagee  in  eovenant,  During  the  lease,  the  terp,  villi  aU 
as  assignee  of^  ail  tlte  esta^,  riglit,  tke  estate  aD4  iaterpstof  mor^sot 
title,  interest,  ike  of  tbe  mortgagor,  and  mortg^ee,  bepopes  yeited  ia 
even  afusr  the  roort^ige  has  been  the  assignees  of  the  feymiqn.  The 
forfeited,  unleaa  the  mortgagee  has  mortgagor  may  aiter^srds  vain- 
taken  actual  possession,  hoton  v.  tain  an  action  of  eoveoiuit  agsinst 
Jaques.    2  Doug.  ^59.  the  lessee,  the  corenaDU  beisg  iu 

21  But,  under  an  absolute  assignment  gross.j 

of  a  term,  the  assignee  may  be  sued  26  II*  t/tuant  for  a  term  of  yeart.  lease 
on  tjie  covenants,  before  he  has  tak-  for  a  les?  term,  aiui  aMign  lus  re- 
en  aetual  possession.      Walker  v.  version,  and  the  assignee  take  a 
Beeves.    2  Doug.  46i.  conveyance  of  the  fee,  by  which  m 
An  assignee  takes  the  thing  assigned,  former  reversionary  iiiterest  is  ner- 
.    subject  to  ail  the  equity  to  which  ged;  the  covcnaDts,  incident  to  tW 
the  original  was  subject.    Jbid,  reversionary  interest,  are  tbere»l 
Ditference  between  an  under  lease  and  extinguMb^id.    3  Term  Uef*  JW3. 
an  assignment.    Ibid.  ^7  In  covenant  (which  ruw  with  tte 

22  The  assignee  of  a  term,  declared  land,)  .evidence  that  the  ^^^^ 
against  as  such,  is  not  liable  for  is  in  as  Aeir  will  support » <»^»^' 
rent  accruing  after  he  has  assigned  ation  chargii^  him  as  osuff^- 
over,  though  it  be  stated,  thai  the  JMridey  v.  Custanee.  ^  T^  *^' 
lessor  was  a  narl^  executing  tlie  as-  port$^  75.  . 
signment,  ana  agreed  lhereb]|r,  that  28  A  covenant  in  a  lease,  thai  the  !«• 
the  term,  which  was  determinable  8ee,his&recuforsandff^»***^^'^^ 

'  at  his  option,  should  be  absolute.  sbajl  constantly  reside  siwauieoe* 

ChavcelUtry.  Foole.    2Poug.7Bi:  mised  premises,  dMHi^  "^*  •**{*!' 

23  By  32  H.  8,  c  34,  grantees  of  re-  is  binding  on  lhe<isffg««wthrte- 
versions  have  the  same  remedy  ai-  see,  though  he  be  not  namea  >  "^"S 

.    gairsl  lessees,  their  executors,  &c.  gm/dam  modo  annexed  and  *PCr* 

as  their  grantors  had.    3  Term  Be-.  nant  to  the  thing demiseA   i«^ 

<24  !f  uiort^agor  and  myortgagee  make  29  In  an  action  of  ^^^^^^'^^'f  ^f '!,. 

a  Icaic,  in  which  the  covenants  for  on  an  indenture  brought  "Jj^  .» 

Ihtt  rent  and  repairs  are  only  vith  signees  of  the  lessor  (*^"  ^  ?i!j 
the  mortgagor  and  his  assigns,  the  ^  the  lessee  eannot  plead  ^*^«^ 
assis:nee  of  the  mortgagee^  cannot  '     lessor  nil  habidt  in  feiK»««^;  ^^ 

maintain  an  action  for  the  breaph  keret  al.  ^ssigmesr*  •'^'^'S^ 

i,i'  these  covenants,  because  they  are  Term  Rep.  £?37  :  and  see  l^*** 

eoUateral  to  bis  grantor's  interest  v.  Wwgate^    ^  ^^^'^^T^^fali 

in  the  land,  and  therefore  do  not  SO  A  grant  by  lessees  for  ii^"„ 

pun  with  it.     fFebb  v.  Russell.    3  their  estate,  right.  tUle,inUrf»i^ 

Term  Rep,  393.  in  the  premises  to  one  ^«  T^ 

23  But  the  mortgagor  himself  may.  cidors  habendum  to  him  and  bij 

Stokes  V.  RusselL   3  7«-m  Rep.  678.  ecutors  for  89  .v«irs,  J  *he  u 

[Affirmed  in   Cam.  Scac.  U,  31  G.  ,s,  should  so  long  exist,  in  fl«to?'i'J 

1  //.  Black.  563,  where  the  point  is  ple^  and  beneficial  ^^^^^^'ti\tQ 

thus  stated. — *Q.  being  possessed  of  grantors,  their  //«>«,  ^'^'j     jLj, 

a  term  of  years,  conveys  it  by  way  assignment  of  the  freehoWj'"*'*^ 
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eeqnently  do!  of  (.b^  whole  iafer^st 
of  the  gmi^tprs  io  IbeU*  l^ase ;  aod 
therf  for$»  tjie  rey^nioM^rs,  (th«  lives 
being  expired  within  the  terw)  edn- 
upt  m^taio  cov^HJ^Mt  agtMvst  the 
1Mlder-Je^8ee  fpr  Apt  delivering  up 
tlic  preqdise^  in  ^od  repair.  M(^rl 
of  Derby  y.  Taylor,    i  Eusty  fpd* 

31  U  tenant  in  tail  male  demise  for  a 
lerni  of  99  years,  and  his  lessee  as- 
sign oFer  to  another^  but  before 
such  assignment  tenant  in  tuil  mi^le 
dies  ivithout  issue  male,  nfi  aetioii 
of  eovenant  upon  the  le^e '  ean  be 
maintained  against  the  representa- 
tives of  the  grantor  by  sqeb  assignee, 
the  lease  being  void  at  the  tim^  of 
the  assignment,  and  no  interjet^t  pass- 
ing unier  it.  dndnsw  y.  Fearce. 
J>rew  Bep.  158. 

32  An  aetion  of  covenant  Ke^  against 
the  Assi^iee  of  a  hissee  of  an  estate 
for  a  Dart  of  the  rent  $  as  in  such 
case  the  aetion  is  brought  on  a  real 
contr^et  in  respeet  of  the  land,  and 
not  on  a  personal  contract :  and  in 
ease  of  eviction  the  rent  noay  be  ap- 
portioned, as  in  debt  or  replevin. 
JSliter  in  eovenant  asainst  the  lessee 
himself,  ivho  is  liable  on  his  person* 
al  contract.  Stevenson  v.  Laintard. 
2  East^  675. 

33  Where  an  estate  v^as  ^onyeyed  to 
a  trustee,  habendum  to  bjm  and  his 
heirs,  to  the  use  of  such  person,  and 
for  such  estate,  as  W  should  by 
deed,  &e.  appoint ;  and  for  want  of 
such  limitation  to  the  use  of  W.  and 
his  heirs ;  and  the  same  conveyance 
reserved  a  certain  fee-farm  rent  to 
the  chief  lord,  and  contained  a  cov- 
enant by  FF.,  his  heirs  and  assigns, 
for  the  payment  of  it ;  held,  that 
IF.  took  a  vested  Ibe,  liable  to  be 
devested  by  the  execution  of  his 
power  of  appointment.  And  W, 
having  contracted  to  sell  the  estate, 
afterwards  by  indentures^  of  lease  and 
release,  to  which  he  and  his  trustee 
were  parties,  after  reciting  the  for- 
mer conveyance,  the  trustee,  by  di- 
rection of  ¥f .,  did  ^rmit^  bargain, 
siell,  and  release  ;  and  IF.  did  ^ran^, 
bargain^  sellj  alien^  release,  ratify, 


and  confinni  and  %lsp  direct,  limit, 
and  appoint  to  tlie  purcbaser  and  his 
heirs,  all  their  estate,  title,  interest, 
use,  trust,  &c.,  in  law  and  equity, 
subject  to  the  reserved  rent,  and  to 
the  performance  of  covenants  on  the 

.  part  of  fV.  to  be  performed :  and 
the  purchaser  also  covenanted  with 
W.  to  pay  the  said  rent,  luid  to  in^ 
demnify  mud  satte  hitn  hamUess ;  held,^ 
that  the  pun*haser  took  the  estate 
by  the  appoiiitQieni  of,  and  not  by 
conveyance  from  W. ;  the  inslrii- 
ments  (t^  lease  ^nd  release)  though 
more  cuipmonly  and  prop.eriy  adapt- 
ed to  pass  an  inle;'e$t,  ^ud  contain- 
ing words  of  grant  for  that  purpose » 
yel  proi'esising  in  terms  to  be  an  ap- 
pointment;  and  the  trustee  having 
joined  in  it  by  the  direction  of  H\y 
which  was  unnecessary  if  it  had  been 
intended  that  the  purchaser  should 
take  an  estate  derived  only  out  of 

.  the  interest  of  1f\ ;  and  it  being 
obviously  for  the  bpneiit  of  the  pur- 
chaser to  take  by  appointment,  and 
such  appeari|)g  upon  the  whole  to 
have  been  the  intention  of  the  par-* 
ties ;  iLud  held  in  consequence,  that 
tlie  de&ndant,  (the  heir,  devisee, 
and  executor  of  the  purchaser)  was 
not  liable  in  covenant  for  rent  in 
arrear,  either  as  executor,  or  as- 
signee of  Uie  land,  which  was  not 
bound  in  the  hands  of  FF/s  appointee 
by  H.-^  covenant.  RtMch  v.  ffitd-. 
liam.    6  East,  28^. 

34  The  devisee  of  the  equity  of  re- 
d.emption  (the  legoJ  fee  being  in  the 
mortgagee)  is  not  liable  in  covenant 
1^  assignee  %it  all  the  estate,  ri^ht^ 
title  arid  interest  of  tfie  oriffinal  cO' 
venanior.  2?ie  Aiayor,  S^c.  of  Car^ 
lisle  V.  Blaniire,    8  East,  487. 

S3  In  a  lease  of  ground,  with  liberty 
to  make  a  water  course  and  erect  a 
mill,  the  lessee  covenanted  fur  him- 
self, his  executors,  &e.  and  assigns 
not  to  have  persons  to  work  in  the 
mill  who  were  settled  in  other  par- 
ishes, without  a  parish  certificate  : 
held  that  this  covenant  did  not  run 
with  the  land,  or  bind  the  assignee 
of  the  lessee.     2'he  •^ayor^  ^^y^f 
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Congleton  ▼•  Pattison.     lo   Easty 

ISO. 

n.    Condition  precedent^  what  shell  he 
considered  as. 

i  PlaintiiT  coTeoanU  to  be  defend- 
ant's hired  servant  for  a  year  and  a 
quarter,  and  that  he,  the  plaintiff, 
voiild  pay  at  the  expiration  of  the 
term  200I.  when  defendant  should 
surrender  his  trade,  ikt,  to  plain- 
tiff's nephew,  or  sueh  person  as 
plaintiff  should  appoint  Demur- 
rer, that  plaintiff  did  not  find  suffi- 
cient secnrity  for  payment  of  the 
stipulated  sum  $  and  that  was  deem- 
ed a  condition  preeedent.  Anon, 
Lcfft^  194. 

Independant  eovenants  cannot  be  set 
oft  a«^nst  one  another;  but  wheth- 
er condition  is  precedent  or  not,  is 
to  be  learned  from  the  nature  of  the 
transaction ;  and  the  court  will  mar- 
shal eovenants  when  ill  arranged. 
Ibid. 

Reciprocal  covenants  are  those  where- 
in one  is  to  do  an  act,  the  other  do- 
ing such  an  one,  and  both  are  limi- 
tations ;  so  that  each  is  to  be  ready 
to  do  his  part  before  he  can  come  a- 
gainst  the  other.    J6. 

2  Intention  is,  in  some  eases,  traver- 
sable. Where  a  bond,  or  covenant, 
to  indemnify  is  made  before  condi- 
tion of  the  nrst  bond  is  broken,  it  is 
forfeited  by  the  breach ;  otherwise, 
if  given  afterwards,  or  to  indemnify 
against  single  bill.  €hr\ffUh  v.  Hat' 
rison.    l  ^Uk.  196. 

$  If  one  covenant  to  do  a  certain  act 
in  cdnsideration  of  a  reward^  and 
the  other  party  prevent  the  stipula- 
ted thing  rrom  being  literally  clone, 
and  aeeept  something  else  as  an  e- 
quivalent,  he  may  be  sued  for  the 
reward,  and  the  reason  of  the  non- 
compliance with  the  literal  terms 
averred  in  the  declaration.  jETo- 
tham  V.  East  India  Company,  1 
Bong.  272. 

4  An  entry  before  the  commence- 
ment of  the  lease  will  not  avoid  the 


payment  of  the  rent  reseired.  Mtcr 

dotofid  V.  Welder,  i  titr,  5M. 
9  Under  a  covenant  to  make  ao  m- 
surance  at  the  costs  of  the  covenan- 
tee, he  is  bound  to  tender  the  costs 
before  he  can  call  upon  die  eove- 
nantor  to  make  the  assaraoee ;  but 
if  the  ,  particular  assurance  is  not 
ascertained,  the  covenantor  mnst 
give  the  covenantee  notice  what  assa- 
raacehewiUmake.  Iferonv.  TWjfiie. 
2  L.  Bay  in.  7B0. 

6  wi.  is  to  transfer  stock,  and  B,  Co 
pay  for  it,  the  transfer  is  not  a  eon- 
dition  precedent.  lilackwdlY.M*aah. 
1  Str.  5B5. 

7  Mutual  covenants  to  make  a  lease 
and  to  pay  rent,  action  will  lie  hr 
nonpayment,  though  the  lease  were 
made.  Copley  v.  HepworUt.  I 
Salic.  108. 

8  The  lessee  covenants  to  leave  snf* 
ficient  compost  on  the  soil  of  tbs 
landlord  at  the  end  of  the  term,  let- 
see  having  the  yard,  bam,  and  a 
room  to  lodge  in,  and  dress  diet 
This  is  a  mutual,  and  not  a  eondi* 
tional  covenant  Dodd  v.  /xnei 
Lcfflj  06. 

9  Where  covenants  are  conditional 
and  dependant,  the  performance  of 
the  one  is  a  condition  precedent  to 
the  performance  of  the  other. 
JCingstone  v.  Preston.  2  Doug^ 
689. 

10  Where%.  covenant  goes  to  the 
whole  of  the  consideration  on  both 
sides,  it  is  a  condition  precedeat* 
Duke  of  St.  Albans  v.Shofte.  2Boag* 
690,  n. 

11  Where  the  lessee  covenanted  is 
repair,  the  lessor  allowing  and  09- 
aigninf^  timber  for  the  repairs,  it  was 
holden,  that  the  assigning  of  timber 
was  a  condition  precedent,  or  a 
qualification  of  the  covenant  to  re* 
pair;  and,  consequently, that  in  ai 
action  against  the  lessee,  the  lessor 
must  aver  that  he  had  assignei 
timber,  &G.  2%oifuis  v.  CadwaBi^' 
der.     JFiUes^  496. 

12  No  precise  technical  woris  are 
required  in  a  deed  to  make  a  slips- 
lation  a  condition  prtcedad  or  ^^ 
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tsequeid  ;  neither  does  it  depend  op- 
on  its  being  prior  or  posterior  in  the 
deed.     But  it  must  depend  on  the 
nature  of  the  eoutraet,  and  the  acta 
to  be  performed  by  the  eontraeting 
parties.    HUham  v.  2ke  East  India 
Company.    1  Term  Rep,  638. 
13  If  the  defendants  prevent  the  per« 
fbrmanee  of  a  eondition  precedent 
by  their  neglect  and  default^  it  is  e- 
^ual  to  performance  by  the  plain- 
tiffs.   Per  Cut.    i'  Tmn  Bep.  645. 
I  14   A  covenant  in   a  charter-party, 
^  that  no  claim  should  be  admitted 
or  allowance  made  for  short  ton- 
nage, unless  such  short  tonnage  be 
found  and  made  to  appear  on  arrival 
of  the  ship,  on  a  survey  by  four 
shipi?rights  to  be  indifferently  cho- 
sen by  both  parties,"  is  not  a  condi- 
tion  precedent    to    the  plaintiff's 
right  of  -recovering  for  short  ton- 
nage ;  but  is  a  matter  of  defence  to 
be  taken  advantage  of  by  thede- 
^     fendant :  and  the  not  averring  per- 
:     formanee  is  no  ground  for  arresting 
the  judgment.    Hothamy.  The  East 
India  Company.     1  Tenn  Reports^ 
638. 
10  Ih  covenant  on  a  charter-party,  by 
which  it  was  agreed  to  employ  a 
ship  of  which  the  plaintiff  was  the 
captor,    as   soon   as   condemnation 
should  have,  passed^    the .  sentence 
must  be  taken  to  mean  a  legal  sen- 
tence ;  and  the  party  who  sues  for 
the  freight  must  aver  that  the  ship 
Was  condemned  by  a  court  having 
competent  jurisdiction.     Unwin  v» 
WoLeiey.    1  Term  Hep.  674. 
15    In  a  lease  for  years  containing 
the  usual  covenants  that  the  lessee 
shall  pay  the  rent,  keep  the  premi- 
ses in  repair,  &c.  there*  was  a  pro- 
viso that  the  lessee  might  determine 
the  term  at  the  end  of  the  first  three 
or  five  years,  giving  six  months  pre- 
vious notice,  and    that  then,  and 
from   and  after  the  expiration  of 
such  notice,  and   payment  of  all 
rents  and  duties  to  be  paid  by  the 
lessee,  and  performance  of  all  his 
covenants  until  the  end  of  the  three 
or  Bve  years,  the  indenture  should 


cease  and  be  utterly  void;  it  wa« 
held  that  the  payment  of  rent  and 
performance  of  the  other  covenants 
were  conditions  precedent  to  the 
lessee's  determining  the  term  at  the 
end  of  the  first  three  years,  and 
that  his  merely  giving  six  months 
notice  expiring  with  the  first  three 
years  was  not  soflBcient.  Fwitr  y. 
^lepherdy  {in  ervor.]  6  Tmn  Sep. 
665.  '^ 

47  By  the  jiroposals  of  the  Phomix 
Company  it  is  stipulated  that  "per- 
sons msured  shall  give  notice  of  the 
loss  forthwith,  deliver  in  an  ac- 
count, and  procure  a  certificate  of 
the  ministers  and  churchwardens 
and  some  reputable  householders  of 
the  parish,  importing  thf^t  they 
knew  the  character,  &c.  of  the  as- 
sured, and  believed  that  he  really 
sustained  the  loss,  and  without 
fraud  :"  On  the  question  whether 
the  procuring  of  such  a  certificate 
were  a  condition  precedent  to  the 
right  of  the  assured  to  recover  on 
the  policy,  the  court  of  C.  P.  were 
divided,  and  gave  judgment  f?ro/or^ 
ma  for  the  plaintiffs  ;  but  the  court 
of  K.  B.  on  a  writ  of  error  rever- 
sed the  judgment,  holding  this  to  be 
a  eondition  precedent ;  and  that  it 
was  immaterial  that  the  minister^ 
&c.  wrongfully  refused  to  sign  the 
certificate.  Wood  ^  al.  v.  Worsley. 
2  H.  Black.  574 ;  and  Worsley  v. 
TFood  §•  a/.,  in  error^  6  Term  Rep. 
710  ;  and  Oldman  S[  oLy.  Bemcke* 
2  H.  Black.  577,  n. 

18  A  certificate  of  some  reputable 
householders  alone  is  not  sufficient* 
6  Term  Rep.  710. 

19  In  covenant  on  a  charter-party  of 
affreightment  to  which  defendant 
covenanted  to  pay  so  much  for 
freight  for  **  goods  delivered  at  A," 
the  delivery  of  goods  aft  J.  being 
considered  as  a  condition  precedent, 
it  was  held  that  freight  could  not 
be  recovered  jwo  rat  itineris  if  the 
ship  were  wrecked  at  B.  before  her 
arrival  at  «^.,  though  the  defendant 
accepted  his  goods^  at  B.  Cooke  v. 
Jennings.    7  Term  Rep.  381. 
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50  Where  A  charter-party  of  affreight- 
ment  provided  that  in  case  of  the 
*'  inabilrtj  of  the  ship  to  execute  or 
proceed  on  the  fterviee/'  certain 
persons  should  be  at  liberty  to  make 
such  abatement  out  tff  ilie  freight  as 
thet  should  think  reasonable  ;  held 
that  an  itmbility  of  the  ship  to  pro- 
ceed to  sea  for  want  of  men  to  navi- 
gate her  was  >Vithin  the  proviso, 
although  such  want  of  men  proceed- 
ed from  the  ravages  of  the  small 
pox  amongst  lUt  original  crew,  tbe 
death  of  sOQie  and  the  desertion  of 
others  from  hi&r  of  the  distem- 
per, and  an  Impossibility  of  procur- 
ing others  on  the  spot  in  their  room. 
Beafaon  v.  Schanfc.    3  East^  233. 

2i    Where  a  charter-party,  dated  6th 
February,  but  averred  not  to  be  ex- 
ecuted till  the  13th  of  March,  con- 
tained a  covenant  by  the/iwner  that 
the  ship  ^oidd  and  would  proceed 
from  2).,  where  she  then  lav,  on  or 
before  the  i2th  February^  on  her  out- 
ward bound  voyage,  and  return,  &c. 
and  a  covenant  by  the  freighter  that 
in  coti^ideratioii  of  every  thin^  above 
mentioned^  &c.   lie   would  pay  cer- 
tain freight  for  the  voyage;  the  voy- 
age being  averred  to  be  performed, 
and  the  ireight  earned,  the  owner 
may  recover  in  an  action  of  cove- 
nant, without  averring  that  the  ship 
Railed  on  or  before  the  ±2th  of  Feb- 
ruaru^  such  covenant  that  (he  ship 
should  sail  on  or  before  the  i2th  of 
February  being  either  no  condition 
precedent,  but  only  an  indepent  co- 
venant, for  breach  of  which  the 
party  had  his  remedy  in  damages  ; 
or  not    of  the    substance    of  the 
contract,  which  was  for  the  per- 
forming of  the  voya^^e  for  which 
the  ship  was  charterecf,  and  earning 
the  freight ;    or  being  rendered  im- 
possible to  be  performed  by  the  par- 
tics  themselves  not  having  executed 
the  deed  till  after  the  time  appoint- 
ed for  doing  the  act,  and  thereby 
dispensing  with  the  performance  of 
it.     Hall  V.  Cazenove.    4  East^  4f77, 
12-2  Jl.  covenants  that  he  will,  on  or  be-- 
fore  a  certain  day  cotivey  to  B.y  by 


sttchcanveyance  as  B.^s  coUiiMl  ^hadd 
advise^  all  the  ground  before  evu- 
veyed  to  him  by  C  ;    in  coosiflera- 
tion  of  which  B.  covenanti  to  pay  a 
certain  sum,  and    reserve   eertau 
rents,  &c.  to  •^.,  and  to  Jay  oat  a  ecr- 
taia  ^lim*  on  the  premises  ;    held, 
that  t^.  cannot  maintain  covenant  a- 
gaiust  B.  without  averring  saeh  a 
conveyance,  or  a  readiness  to  eon- 
vey  to  B,  on  or  before  the  day  oil  thm 
land,  but  that  B.  prevented  him  by- 
some  act  or  neglect  of  hi«.      And  it 
is  not  sufficient  to  maintain  core- 
nant  to  shew  that  after  the  day  R. 
accepted  a  conveyance  of  ff^roani 
rents  in  lieu  of  part  of  the  land,aMi 
accepted  that  and  the  conveyance 
of  the  other  part  in  lieu  of  the  eoo- 
veyance  covenanted  to  be  made  by 
j9.;    for  this  is  a  substitution  of  a 
different    agreement  by   parol,   t» 
which  the  covenant  does  not  apply. 
Itmrd  V.  fFadham.     i  East,  619. 
23  By  a  charter-party  of   affreigfat- 
roent  the  owner  of  the  ship  coveDaa* 
ted  to  take  on  board  at  London  the 
freighter's  goods,  and  proceed  there- 
with to  Monte  Video,  and  there  ta 
deliver  them  to  the  freighter's  a- 
gcnt  and  receive  from  him  another 
cargo,  and  (wind  and  weather  per* 
mitting)  proceed  therewith  to  hif 
port  of  dischan^e  in  G.  Britain*  and 
there  deliver  the  same  to  the  freight- 
er, and  end  the  said  voyage,     la 
consideration  whereof  the  freighter 
covenanted  to  pay  GTol.  per  oiontfc 
for  freight,  durint^  the  said  intended 
voyage  to  Monte  Video^  and  back  U 
her  ^Kni  of  discharge  ;   such  freurfit 
to  commence  from  the  day  the  ship 
should  be  ready  to  receive  her  oat- 
ward-bound    cargo,    and    to    end, 
when  she  should  have  finally  dif- 
charged  the  whole ;  and  also  to  ptv 
two  thirds  of  all  pilotage  and  pent 
charges  during   the  said  vorisf: 
such   freight,    pilotage*,    and   p«rt 
charges  to   be  paid  on  the  arrird 
and  discharge  of  the  ship  at  herde- 
stined  port  in  G.  Britain.     In  cove- 
nant by  the  owner  for  an  alMijed 
breach  in  ttonpa}in?nt  of  Irei^^ 
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jlUota^  fLnd  port  chaises,  it  is  tiot 
^Qodgn  to  shew  that  the  shin,  after 
having  taken  in  a  cargo  ia  6.  Brit-^' 
aiuy  and  proceeded  part  way  on  the 
voyage,  but  before   her  arrival  at 
Monte  Video  was,  without  the  de- 
fault of  the  owner,  or  crew,  wrong- 
fully seized  and  brought  back  to 
London,  and    there    detained    for 
some  time ;  till  she  was  restored  to 
the  owner ;  in  consequence  of  which 
she  required  repairs,  which  were 
done   with  all  necessary  dispatch, 
and  that  the  owner  wa^  then  readif 
and  willing  to  cause  the  ship  to 
prosecute  and  complete  her  voyage, 
and    gave    notice  thereof  io'  the 
freighter,  and  tendered  him  the  ship 
properly  fitted,  &e.  for  that  purpose, 
and  requested  him  to  give  the  neces- 
sary instructions  in  that  behalf,  and 
offered  to  observe  the  same,  &c.  but 
that  the  freighter  would  not  give 
any  such  instructions  &c.  nor  per^ 
mit  the  ship  to  prosecute  or  com- 
plete the  voyage ;  but  refused  to  do 
so,  and  wholly  renounced  the  charter^ 
party  ^  and  the  farther  prosectdion  of 
the  voyage^  and  wholly  discharged 
the  oicnerfrom  further  proseciUing, 
or  completing  the  voyc^^  and  dU^ 
pensed  therewith.      For  the  freight, 
(qua  freight)   pilotage,  and  port- 
charges,  are  only  covenanted  to  be 
paid  by  the  freighter  on  the  arrival 
and  discharge  of  the  ship  at  her  de- 
stined port  in  G.  Britain,  and  there- 
fore such    arrival    and   discharge 
(which    must  be   understood   after 
the  stipulated  voyage   performed) 
are  conditions  precedent  to  the  own-o 
er's  right  to  freight,'  &e.     And  it  is 
not    enough    to     shew,    that    the 
owner     did   all   in  his  power    to- 
wards ea-rninoj  the  freight,  &«.  by 
the  tender  of  his  ship  to  complete  the 
voyage,  and  his  offer  t«  ebey  the 
freighter's*  instructions;     because^ 
thotisrh  the  owner  had  actuallv  done, 
as  far  as  lay  in  his  power,  all  that 
he  offered  to  do,   and   which  the 
freighter  discharged   him  from  do- 
ing, it  would  only  have  amounted  at 
most  to  an  endeavauTy  on  his*  part  to 
94i 


complete  the  voyage  and  earn  the 
freight,  &;e.  but  such  completion 
was  still  liable  to  be  defeated  by  the 
act  of  God,  or  the  accidents  of  the 
voyage  :  and  the  performance  of  the 
condition,  whieli  was  to  entitle  the 
owner  to  freight,  &c.  would  still 
have  been  contiugei>t,  although 
such  his  offers  had  been  accepted 
by  the  freighter.  Therefore  this  is 
not  like  the  cases,  where  a  party 
tendering  to  do  that  which  he  hixs 
undertaken  ;  and  which  he  has  the 
immediate  power  of  doing  at  tht» 
time,  in  order  to  entitle  himself  to  a 
concurrent  duty  from  another,  is  by 
refusal  of  that  other  to  accept  of  such 
tender,  dispensed  with  the  necessity 
of  averring  performance  of  it  in  an 
action  for  a  breach  in  not  perform- 
ing the  subsequent,  or  concurrent 
duty.  Smith  v.  Wilsm.  8  Easty 
437. 

^  T.  sold  in  B.  a  promissory  note, 
made  by  C  payable  to  H.  or  order, 
'^  to  be  (Collected  by  B.  at  his  owa 
risk  and  costs,  as  it  respected  the 
ability  of  the  maker  and  payee :" 
and  T.  covenanted  "  to  pay  to  B^ 
2,000  dollars,  when  required,  in 
ease  B,  should  take  all  and  every 
legal  step  to  prosecute  to  effect  the 
tnaker  and  paye^  of  the  note,  to 
wit,  if  B.  nor  no  one  in  his  name^ 
nor  in  the  name  of  the  payee,  codld 
not  recover  judgment  legally  against 
the  maker  on  the  said  note,  or  a- 
gainst  the  payee,  in  ease  he  had  dis^ 
charged  the  note  at  the  time  of  ma* 
king  the  covenant^  and  previous  to 
the  bringing  of  a  suit  as^inst  the 
maker."  The  maker  resided  in  the 
State  of  J^assaehnsetts^  and  B* 
brought  a  suit  against  him  in  the 
court  of  common  pleas  in  that  8tate> 
in  the  name  of  the  payee,  according 
to  the  laws  of  that  State,  where 
notes  were  not  negotiable,  and  the 
payee  appeared  in  court  and  disa- 
vowed any  authority  from  him  to 
bring  the  suit^  in  consequence  of 
which  the  suit  was  dismissed.  The 
note  was  not  indorsed  by  the  payee. 
Id  an  action  of  covenant  brought  by 
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B.  Ej^ainst  T.  it  was  held,  that  the 
parties,  having;  iu  view  the  law  of 
J^lassachusetts^  where  the  note  was 
made,  B,  iiad  used  every  legal  en- 
deavour to  recover  the  money  with- 
m  the  meaning  of  the  covenant,  and 
lni>ving  failed  to  reeover  the  a- 
mount  of  the  maker,  T.  was  liable 
to  pay  the  2,000  dollars,  according 
to  his  covenant,  without  /?.'s  having 
ftrst  attempted  to  recover  t!ie  a- 
mount  of  (he  note  from  the  payee. 
Belts  V.  Turner,    1  Johns.  Cos,  65. 

25  J3l,y  by  articles  of  agreement 
with  6.,  bargained,  covenan- 
ted, and  agreed,  tliat  he  wouKl 
let  and  hire  to  B.  a  certain  farm, 
for  the  term  of  six  years,  from  the 
lat  of  April,  1807,  to  (he  1st  of  A- 
pril,  1813  ;  on  condition  that  B. 
should  pay  2450  dollars,  on  the  1st 
day  of  April  in  each  year,  during 
the  term;  and  B,  covenanted  to 
pay  the  250  dollars,  &c.  and  •.4.  be- 
iore  the  ist  day  of  April,  1807, 
sold  the  farm  to  C.  In  an  action 
lirottght  by  B.  against  j9.  for  a 
breach   of  covenant,  in  not  giving 

.  him. possession  of  the  farm,  it  was 
held  that  the  payment  of  250  dol- 
lars by  B.  was  not  a  condition  prece- 

•  dent ;  and  that  the  term  commenced 
on  the  2d  of  April,  t807,  and  that 
the  articles  of  agreement  amounted 
to  a  lea<ie ;  so  that  the  plaintiff 
could  not  recover  as  on  a  covenant, 
but  must  seek  his  remedy  as  lessee 
to  get  possession  by  an  action  of  e- 
jeetment.  Thomton  v.  Payne,  5 
Johns,  Rep,  7^. 

ni.  Dependant^  and  Concurrent  Cev- 

enants, 

i  On  a  covenant  to  do  either  a  pi^r- 
tieular  act,  or  an  act  to  be  appoint- 
ed by  a  third  person,  it  is  incumbent 
on  the  person  who  is  to  do  the  act, 
if  he  chooses  the  latter,  to  procure 
the  appointment. 

On  a  disjunctive  condition,  if  the  obli- 
gee prevent  th«  performance  of  one 
breach,  the  obligor  shall  be  excnsed 
frwi  performing  the  other.     Sttdf' 


holme  v.  MtndelL     1  L.  Utiymmf, 

279. 

2  In  a  deed  for  the  conveyance  of  am 
estate,  all  covenants  relative  ts 
matters  not  depending  on  the  pass- 
ing of  the  estate  are  good,  though 
the  estate  does  not  pass.  In  a 
mortgage  deed  a  covenant  /or  (he 
payment  of  the  mortga^  money 
does  not  depend  on  the  :pa8sisg  of 
the  estate  by  the  deed.  ^ortJicM 
V,  UnderhUL  1  L.  Btt^momdj  888. 
1  8aUc,  199. 

d  Where  something  is  eovenanted  or 
agreed  to  be  done  by  each  f^the 
two  parties  at  the  same  lime,  he 
who  was  ready,  and  offered  to  per- 
form his  part,  but  was  di&ehani;ed 
by  the  other,  may  maintain  an  ae* 
tioo  for  non-performance  of  liis  part 
Jones  v.  Barkley,    2  Doug,  684. 

4  J^on  inf  regit  contyentionew^  not  ai 
issuable  plea  to  a  breach  of  cove- 
nant assigned  in  the  negative.  If 
one  parly  covenants  to  do  one 
thing,  the  other  party  doin^  anoth- 
er; this  is  not  condition  precedent, 
but  a  mutual  covenant;  aod  one 
cannot  be  pleaded  in  l>arof  the  oth- 
er. Boone  v.  Eyre,  2  Black.  tSi2, 

6  Whether  covenants  be  or  be  not 
independent  on  each  other,  depends 
on  the  reason  of  the  case.  6  TDerm 
Rep,  671,  668. 

6  Where  any  thing  is  to  he  done  bj 
a  plaintiff  before  nis  right  (^ action 
accrues  on  the  defendant's  cove- 
nant, it  must  be  averred  in  Ibe  de- 
claration that  that  thing  was  done. 
6  Term  Rep.  671. 

7  But  where  dtf.,  in  consideration  cf 
250l.  paid  by  ^.,  and  of  the  far- 
ther sum  of  260l.  to  be  paid,  &c. 
covenanted  that  he  would,  with  aH 
possible  expedition,  instract  B-  in  a 
certain  mode  of  bleaching  linncit 

•  (for  which  he  had  obtained  a  pa- 
tent^, and  B.  covenanted  that  he 
would  on  or  before  25th  Febniaij« 

.  1794*,  or  sooner,  if  »9,  should  belcie 
that  time  have  instructed  him*  &c 

'  pay  the  fnrther  sum  of  380h :  It 
was  held  that  the  covenants  of -f. 
and  JB.  were  independent 
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«i&d  tbat  •i.  mig^t  sue  B.  for  the 
250l,  without  averring  that  he  had 
taught  B,  the  mode  of  bleaehiag  liu- 
nen,  ^.  CampbeU  v.  Jones.  6  Term 
Rep,  570. 
<  *S.  agreed  to  gel  I  B,  Ids  estate  for  a 
eertain  sum  before  a  particular  day, 
in  eonside ration  whereof  //,  agreed 
to  pay  that  sum  on  the  day,  and  ou 
failure  to  pay  2il. ;  it  was  held  that 
they  were  dependent  covenants,  and 
that  J.  couid   not  recover  the  ^li. 
without  shewinga  eouveyanee  on  his 
part,  or  a  tender  of  one.     Goodissou 
V.  jYumu    *  Term  Rep.  761. 
9    t!)u  where  the  plain titf  covenanted 
to  sell  to  the  defendant  a  school- 
Louse,  &e.,  and  to  convey  the  same 
to  him  on  or  before  the  ist  August 
i79r,  and  to  deliver  up  the  posses- 
:6iou  to  him  on  24^th  June  1796  ;  and 
in  consideration  thereof  the  defend- 
.ant  covenanted  to  pay  the  plaintiff 
i20l.  on  or  before  the  said  1st  Au- 
gust 1797 :    held,  that  the  covenant 
to  convey,  and  that  for  the  payment 
iof  the  money  were  dependent  cover 
Hants ;   and  that  the  plaintiff  eould 
.Bot  maintain  an  action  for  the  1201. 
'R'ithout  averring  that  he  had  con- 
veyed, or  tendered  a  conveyance  to 
the  defendant.      Glax^rock^  Clerkj 
V.  fFoodcroWj  Clerk.     8  Term  Bep. 
^66. 
M^   By  the  conditions  of  the  sale  of  a 
copyhold  estate,  it  was  stipulated 
that  the  purchaser  should  pay  down 
a  deposit,  and  sign  an  agreement 
for  the  payment  of  the  residue  of 
the  purchase   money  at  a  certain 
time,  on  having  a  good  title,  and 
that  he  should  have  a  proper  SW' 
vender^  on  payment  of  that  residue : 
in  an  action  brought  by  the  seller 
i^r  the  non-performance  of  the  con- 
ditions on  the  part  of  the  purchaser, 
it  was  held  by  the  court  of  C.  P.  to 
be  insufficient,  to  state  that  the  sell- 
er had  been  alicays  rendtf  and  will- 
ing^ and  frequently  offered  to  tnake  a 
good  title  to  the  said  estate^  and  to 
make  a  proper  surrender  on  payment 
of  the  purchase  money.    The  dccla- 
iratien  ought  to  hare  ayerred  that 


the  seller  acluaily  made  a  good  titU 
and  surrendered  the  estate  to  the 
purchaser,  or  a  tetuler  and  refusal  ^ 
and  also  to  have  shov^n  what  title 
the  seller  had.  FhiUips  v.  Fielding. 
2  H.  Black.  123.  But  see  1  t£. 
Black.  270,  and  6  East^  655^  Plead- 

11  Where  in  articles  of  agreement 
under  a  penalty,  there  are  mutual 
covenants  between  Ji.  and  B.  to  do 
certain  acts,  and  also  a  covenant 
which  goes  to  the  whole  considerU' 
tion  on  each  side  ;  to  an  action  of 
debt  for  the  penalty  brought  by  Ji. 
against  i^.  on -account  of  the  non- 
performance of  his  part,  B.  may 
plead  in  bar  a  bi:each  by  d.  of  the 
covenant  which  goes  to  the  whole 
^consideration.  M.  Albans  {duke)  v. 
ISkore.    1  H.  Black.  270. 

i2  Therefore  w  here  in  articles  of  a- 
greement  lor  the  sale  of  lands,  it 
was  agreed  that  J.  the  seller  should 
4ake  in  part  of  payment,  a  convey- 
.ance  of  other  lands  belonging  to  B. 
the  buyer,  and  it  was  also  agreed 
^^  that  all  timber  trees,  which  were 
upon  any  of  the  estates  should  be 
Talued  by  appraisers,  and  paid  for 
by  the  respective  purchasers  at  a 
given  time ;"  to  an  action  of  debt 
brought  by  a^.  against  B.  for  the  pe- 
nalty, on  his  refusal  to  complete 
the  purchase,  B.  may  plead  that  JI. 
before  the  time,  cut  down  a  certain 
number  of  trees,  and  thereby  ren- 
dered himself  unable  to  perform, 
^nd  it  was  impossible  for  him  to 
perform  the  agreement ;  for  which 
reason  B.  declined,  and  refused  to 
carry  the  agreement  into  execution 
on  his  part.     1  H.  Black.  270. 

13  But  where  there  are  mutual  cove^ 
nants  which  do  not  go  to  the  whole 
consideration,  the  breach  of  one 
cannot  be  pleaded  in  bar  to  an  ac- 
tion for  the  breach  of  the  other. 
Boone  v.  Eyre.  1  H.  Blackstonep 
275,  n. 

i9f  A.  covenants  to  build  a  house  for  B.^ 
and  finish  it  on  or  before  a  certain  day, 
in  consideration  of  a  sum  of  mo- 
ney, which  B.  covenants  to  pay  •^.^ 
by    installments,    as  the  buildinj^ 


•r 
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shall  proceed.  The  finishing  the 
house  is  not  a  eonditiou  precedent  to 
the  payment  of  the  money,  bat  the 
covenants  are  independent :  Ji. 
therefore  may  maintain  an  action 
of  deut  against  B,  for  the  whole 
sum,  though  the  building  be  not  fin- 
ished at  the  time  appointed.  Ter^ 
ry  V.  DurUze,    2  H.  Black.  389. 

15  in  a  policy  of  iusurance  against 
loss  by  tire  from  half  a  year  to  half 
a  year,  the  assured  agreed  to  pay 
the  premium  half  yearly,  '^  as  long 
as  the  insurers  should  agree  to  ac* 
cept  the  same,"  within  16  days  after 
the  expiration  of  the  former  half yeai^ 
and  it  was  also  stipulated  that  no 
insurance  should  take  place  till  the 
premium  was  actually  paid ;  a  loss 
happened  within  15  days  after  the 
end  of  one  half  year,  but  before  the 
premium  for  the  next  was  paid ;  it 
was  held,  that  the  insurers  were 
not  liable,  though  the  assured  ten- 
dered the  premium  before  the  end 
of  the  Id  days,  but  after  the  loss. 
Tarleton  v-  Siainiforth^  5  Tenn 
Eeip.  690. 

[Affirmed  in  Cam,  Scae*     1  Bos,  4* 
Pull.  470.] 

16  By  a  policy  under  seal,  referring 
to  certain  printed  proposals,  a  fire 
office  insured  the  defendant's  prem-? 
ises  from  11th  of  Nov.  1802,  to  20th 
Dec.  1803,  for  a  certain  premium, 
which  was  to  be  paid  yearly  on  each 
Sdth  of  Dec.  and  the  insurance  was 
to  continue  so  long  as  the  insured 
should  jHiy  the  said  premium  at  the 
sail!  iimesy  and  the  qffke  should  agree 
to  accept  it  And  by  the  printed 
proposals  it  was  stipulated,  that 
the  insured  should  make  all  future 
payments  annually  at  the  office 
icithin  15  days  after  the  day  limited 
by  the  policy^  upon  f off eiture  <ftlie 
benejit  thereof  and  that  no  insurance 
tras  to  take  place  till  the  premium 
Acere  paid.  And  by  a  subsequent 
advertisement  (agreed  to  be  taken 
as  part  of  the  policy)  the  office  en-, 
gaged  that  all  persons  insured  there 
by  policies  for  a  year  or  more^ 
had  been  and  ^idd  be  considered  as 


insured  for  i5  days  beyond  ikiMi 
of  the  exjiroiion  of  thtxrfoixmi 
yet  held,  notwithstanding  tliis  Ul* 
ter  clause,  the  assured  iiaviog,  Ik- 
fore  the  expiration  of  the  year,  hid 
notice  from  the  office  to  pay  au  io- 
creased  premium  for  the  )ear  ensu* 
ing,  othen^ise  they  woidd  not  roRtiR* 
ue  the  insurance^  which  the  amatd 
had  refused  ;  that  the  office  vis  not 
liable  for  a  loss  which  happesed 
witliin  15  days  from  the  e^rpintiou 
of  tlie  year  for  which  the  iiisurance 
%^  as  made,  though  tht  assured,  af- 
ter the  loss  and  before  the  15  days 
expired,  tendered  the  full  premiuiD 
which  had  been  demanded.  The 
effect  of  the  whole  contract,  &e.  ta- 
ken together,  being  only  to  pve  the 
assured  an  option  to  eontinoe  tJK 
assurance  or  not,  during  1^  d^y 
after  the  expiration  of  the  year,  by 
paying  the  premium  for  the  yw 
ensuing,  notwithstanding  any  iDter- 
vening  loss,  provided  the  office  m 
not,  before  the  end  of  the  yeir,  de- 
termined the  option  by  giviw;  w- 
tice  that  they  would  not  renew  l» 
contract.  jSWfm  v.  Jflw»  •'^' 
071. 

17  M.  covenanted  to  provide  vtfsels 
and  funds  for  certain  merctfitue  ex- 
peditions, and  B.  covenanted  to  k- 
lect  the  goods,  or  Jsend  8*"P"^ 
necesssary  5  and  it  was  agreed,  tw» 
if  the  first  expedition  wii"»t«Jj|" 
out  bv  M.  in  one  month  fr«^ 
date  of  the  contract,  it  shwW  w 
void  ;  the  party  in  dcfanlt  to  ^J 
all  damages  and  costs,  &c.  «  w 
held,  that  the  covenanU  v««  »"2 
pendent,  and  that  B.  was  not  booj 
to  select  the  goods  before  the  w' 
was  provided  by  X.  and  U»i^ 
was  entitled  to  damages  for  tw  wr 
performance  of  the  contraet  «■»* 
partofJJf.  Jjarruw  V.  .Mfl** 
Jb/tyt&  Bep.  140.  ,      ^i 

18  ^.  covenanted  for  a  certain  eowj 
eration,  to  execute  and  deiyer  w 
a  good  and  sufficient  deed  l«^ 
tain  land,  on  the  l»t  May.  <»JJ 
and  B.  covenanted  to  pay  to  Jr.« 
dollars,  on  the  same  litMaji*'^ 
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and  876  dollars  more  on  the  1st 
May,  1812.  It  was  held,  that  these 
were  dependent  eovenants,  and  that 
•4.  coiiid  not  brin^  his  aetio|i  for  the 
1000  dollars,  be£re  he  had  deliver- 
ed or  tendered  the  deed  to  B,  Green 
Y.  Heynolds,    2  Johns,  Rep,  207. 

m  8,  coyenanted  to  build  a  house  for 
F.  and  to  finish  it,  on  or  before  the 
1st  day  of  Nov.  in  consideration  of  a 
eertain  sum  of  money,  part  of  which 
F.  covenanted  to  pay  on  the  1st  of 
May,  and  the  residue  when  the 
house  was  finislied.  It  was  held, 
that  the  completion  of  the  house 
was  not  a  condition  precedent,  but 
that  the  covenants  were  indepen- 
dent ;  and  that  8.  might  maintain 
an  action  for  money,  without  aver- 
ring a  performance,  though  the 
building  was  not  finished.  Seers  v. 
Fowler.    2  Johns.  Rep.  272. 

20  H.  covenanted  with  B.  to  do  a  eer- 
tain piece  of  work  for  700  dollars, 
in  a  eertain  time,  and  J?,  cevenanted 
to  pay  the  700  dollars,  one  half  in 
cash,  and  the  other  half  in  goods, 
to  be  paid  as  the  work  progressed, 
and  the  whole  when  the  work  was 
done.  J7.  did  the  work,  and  the 
half  in  goods  was  paid ;  hut  B»  re- 
fused to  pay  the  money,  because  the 
work  was  not  done  in  the  manner 
aereed  upon.  After  the  time  had 
elapsed,  H.  brought  his  action  for 
the  money  ;  and  it  was  held  that 
the  covenants  were  independent, 
and  that  H.  might  maintain  his  ac- 
tion for  the  money  without  averring 
a  performance  on  his  part.  Ha- 
vens v.  Bush.    2  Johns.  Rep.  387. 

Si  By  articles  of  agreement  dated  9th 
September,  1807,  J.  covenanted  to 
execute  a  deed  in  fee  of  a  certain 
farm  to  B.  on  the  15th  May,  1808, 
&c.  in  consideration  whereof  B.  co- 
yenanted to  pay  to  •B.  50  dollars  in 
4  weeks  after  the  date  of  the  agree- 
ment, 60  dollars  in  3  weeks  thereaf- 
ter, and  000  dollars  on  the  16th 
May,  1808,  &c.  It  was  held  that 
the  covenants  were  mutual  and  in- 
dependent; and  that  where  cove- 
nants are  once  established  to  be  mu- 


tual and  independent,  they  continno 
so  throughout,  though  the  plaintiff 
has  covenanted  to  do  certain  acts 
on  his  part,  in  the  intermediate  time 
between  the  peribrmauce  of  the  dif-: 
fereut  acts  to  be  done  by  the  defen- 
dant TFilkox  v.  Ten  Eych.  & 
Johns.  Rep.  78. 

22  ^.  covenanted  to  convey,  by  a  good 
and  sufficient  deed,  a  certain  lot  of 
land  to  B.  on  or  before  a  certain 
day ;  and  B.  covenanted  to  convey 
the  same  to  Ji.  at  the  same  time,  by 
mortgage,  as  security,  and  also  to 
execute  a  bond  for  the  consideration 
money :  B.  brought  an  action  of  co- 
venant against  ^.  and  averred  that 
he  \\  as  always  ready  to  execute  the 
mortgage  and  bond,  &:c.  It  was 
held,  that  the  covenants  were  mu-^ 
tual  and  dependent ;  that  the  aver- 
ment of  readiness  to  perform  by  the  ' 
plaintiff,  was  sufficient ;  and  that 
from  the  nature  of  the  covenant,  he 
w%s  not  bonnd  to  seal  and  tender 
a  mortgage  before  w9.  had  conveyed 
or  tendered  a  conveyance  of  the  land 
to  him.  West  y.  Emmons.  5  Johns. 
Rep.  179. 

23  Where  mutual  covenants  go  only 
to  a  part  of  the  consideration,  and  a 
breach  of  that  part  may  be  paid  for 
in  damages,  the  defendant  cannot 
set  it  up  as  a  condition  precedent ; 
but  the  covenants  in  such  case  are 
regarded  as  idependent.  Bennet  y. 
The  Executors  of  Fixky.  7  Johns. 
Rep.  249. 

IV.  Joints  and  SeveraL 

1  Covenant  by  two  joint  lessees,  if  it 
be  joint  and  several,  shall  bind  the 
executors  of  the  deceased  lessee. 
Jo/m  EnySy  Esq.  Executor  of  8am* 
v/d  Enysj  Esq.  v.  Isaac  Donnithome^ 
Executor  of  Mcholas  Donnitfiome. 
2  Bury.  1190. 

2  Where  the  covenant  is  joint  and 
several,  in  an  action  against  one 
only,  the  breach  may  be  assigned  in 
the*  neglect  of  both.  'Lilly  y.  Hedges. 
1  8tr.  553. 

3  ^Vhcre  several  persons  covenant  in 
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respect  of  a  joint  interest,  the  cot^ 
enant  is  joiut,  DOiwitlistaudiog  the 
words  cum  quoiib^  earum.  Johnson 
V.  WiUon.  lyUtes,  26^. 
A  Where  there  are  mutual  and  inde- 
pendent covenants,  either  party  may 
recover  damages  fur  a  breach  by 
the  other,  aud  it  is  no  excuse  for 
the  defendant  to  allege  a  breach  by 
the  plaintift*  of  the  covenants,  to  be 

Jerformed  by  him.    Uotkam  v.  £05^- 
ndia  Company.    2  Doug.  694^  n. 

B  in  a  common  indenture  of  appren- 
ticeship under  5  Eli::^,  c.  4,  beiweeu 
ihtt  father,  the  son,  and  the  master, 
the  father  is  answerable  in  covenant 
for  what  is  to  be  performed  by  the 
.son«  Branch  y.  Ewington.  2  Dou- 
glas^ did,  n. 

0  Covenant  "  to  permit  the  plaintiff 
in  the  tost  year  of  the  term  to  sow 
clover  among  theaefendanVs  barley. ^^ 
Breach  assigned  was,  that  the 
defendant  sowed,  &e.  tcithoid  giv^ 
ing  the  defendant  notice.  Plea 
that  the  defendant  did  not  prevent ; 
and  upon  demurrer,  demurrer  ad- 
jud|;ed  a  good  piea.  Hughes  v. 
Richman.     Cowp.  ±25* 

?  in  a  lease  of  collieries,  B.  and  C 
the  lessees,  ^^  jointly  and  severally, 
&e.  did,  and  each  of  them  did  cov- 
enant, &e.  with  Ji.  (the  lessor)  in 
manner  following,  vie." :  here  fol« 
lewed  a  set  of  covenants  by  the  les- 
sees ;  then  followed  some  covenants 
by  the  lessor ;  and  then  others  by 
the  lessees,  in  one  of  which  they 
^  and  each  of  them  did*'  agree,  &e. ; 
held  that  all  the  covenants  on  the 
part  of  the  lessees  were  several  as 
well  as  joint.  Duke  of  JVorthum- 
kerUxnd  v.  Errington,  5  Term  Re- 
ports^  522. 

8  If  the  oblegee  of  a  bond  covenant 
not  to  sue  one  of  two  joint  and  sev- 
eral obligors,  and  if  he  do,  that  the 
deed  of  covenant  may  be  pleaded  in 
bar,  he  may  still  sue  the  other  ob- 
ligor. Dean  y.MwhalL  8  I'erm 
mp,  168. 

9  £vtn  if  the  obligee  sue  the  first  ob- 
ligor, the  latter  cannot  plead  that 
the  i^rmer  released  him,  thongfa  he 


may  plead  the  covenant  in  W, 
which  as  between  those  parties  op- 
erates qua  a  release.  8  Term  he- 
portSj  168. 

10  A  covenant  to  and  with  «9.,  his  ex- 
ecutors, administrators,  and  assigns, 
and  to  and  with  J9.  and  his  assigus, 
to  pay  an  annuity  to  JJ.,  his  execu- 
tors, &c.  during  ^.'s  life,  is  a  joint 
covenant  to  Ji.  aud  /^.,  in  which 
they  have  a  joint  legal  interest,  al- 
though the  benefi^t  be  for  J.  only ; 
and  therefore  on  the  death  ofJL  the 
riglit  of  action  survives  to  B,y  and 
•^.'s  administrator  cannot  sue  on 
the  covenant.  •Anderson  x,  MaxUa- 
dale.    1  Easty  497. 

11  A  covenant  by  three  to  eonvej  real 
estate  with  warranty,  is  not  per- 
formed by  a  eonveyanee  with  war* 
ranty  by  one,  and  the  release  of  the 
other  two  covenantors.  1  Mass.  191. 

±2  A  covenant  by  several  persosi^ 
may  be  taken  distributely,  though 
there  be  no  express  words  of  severr 
alty.  Ernst  v.  Bartle^  1  Mmson-f 
Cases,  819. 

V.  Renewal,  CovenoMdsfor, 

1    A,  and  B.  covenant  in  a  lease  flw 
61  years,  ^^  that  at  any  time  within 
one  year  after  the  expiration  of  20 
years  of  the  said  term  of  61  years, 
upon  the  request  of  the  lessee,  and 
his  paying  Cl.  to  the  lessors,  thej 
would  execute  another  lease  of  the 
premises  unto  thelcssec./oromf  cfur- 
ing  the  further  term  of  20  years,  to 
commence  from  and  apier  the  eapirtt- 
Hon  of  the  said  term  of  61  years,  &e. 
Jind  so  in  like  manner,  at  the  end 
and  expiration  of  every  20  jesn, 
during  the  said  term  of  61  y^ean, 
for  the  like  consideration,  and  spon 
the  like  request,  would  exeenfe  an- 
other lease  for  tlte  further  term  of 
20  years,  to  commence  at  and  from 
the  expiration  of  the  term  then  Isd 
before  granted^'*  &c. :    under   this 
covenant  the  lessee  cannot  claim  a 
further  term  of  20  years  at  the  ex- 
pinition  of  the  last  term  of  20  yettn 
in  th^  lease,  if  ho  has  omitted  to 
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Qjiaiin  a  f urtber  term  at  the  end  of 
the  tirst  and  second  zO  years.  Ru" 
hery  v.  Jervoise  S[  al.    1  Term  Rep. 

^  If  a  lea^e  for  09  years  determina- 
ble oQ  three  Ures  be  conveyed  in 
tirust  for  t^.  for  life ;  and  ji.  cove- 
Bant  to  use  his  utmost  endeav- 
ours as  often  as  any  of  the  i^eNons 
on  whose  lives  the  premises  are  Jield 
shall  die,  to  renew  the  same  bv 
purchasing  of  the  lord  of  the  fee  a 
new  life  in  the  room  of  such  as  shall 
fail ;  it  is  no  breach  of  the  covenant, 
if,  upon  one  of  the  lives  failing,  he 
procure  a  renewal  upon  bis  own 
life.  8cudamore  ^  al,  v.  Stratton 
Sc  al.    1  Bob.  £f  BulL  4»0. 

9  One  in  consideration  of  51.  8s,  in 
natare  of  a  fine,  and  of  a  yearly 
rei'.t  of  6s.  9</.  demised  certain 
ground  with  the  buildins;^,  &c.  for 
21  years,  with  a  proviso  for  distress 
if  the  rent  were  in  arrear  for  1* 
days.  And  the  lessor  covenanted 
fit  the  end  of  IS  years  of  the  term 
or  before,  on  request  of  the  lessee, 
to  grant  a  new  lease  of  the  premises 
^  for  the  like  fine,  for  the  like  term 
of  21  years,  at  the  like  yearly  rent, 
with  all  covenants^  s^rants^  and  arti- 
eles  as  in  that  indenture  were  contain- 
ed ;  held  that  thii  covenant  was 
satisfied  by  the  tender  of  a  new 
lease  for  2t  years  containing  all  the 
former  coven unts  except  the.  covenant 

forfidwre  reneivaL  And  hekl  that 
an  aver  ment,  that  the  covenant  for 
renewal  in  the  indenture  declared 
upon  corresponded  with  various  oth- 
er lenses^  before  then  snccessively 
made  by  the  owners  of  the  inheri- 
tance for  the  time  being,  could  not 
be  taken  in  aid  to  construe  the  mean- 
ing of  the  indenture  :  for  supposing 
such  evidence  were  admissiblee  in 
any  case  where  the  renewals  had 
heen  uniformly  the  same,  yet  non- 
consUit  from  tlus  averment  that  all 
the  former  leases  contained  the  same 
covenant  for  renewal,  Igguldett  v. 
Jkiy.     7  £ast^  2^7. 


\L  Senif  Covenants  to  pay. 

1  Covenant  for  non-payment  of  rent 
and  not  repairing,  referred  to  th» 
master  as  to  rent ;  and  on  payment 
thereof  process  to  stay  as  to  that. 
Mon.    1  WiU.  75. 

2  If  the  lessee  of  a  house  covenants 
to  pay  the  rent  agreed  upon  during 
the  term,  he  is  compellable  to  pay 
it,  though  the  house  is  burnt  down, 
and  the  landlord  bound  to  rebuild 
it.  Monk  V.  Cooper.  2  L.  Rayttu 
1477.     2  8tr.  763. 

d  A  covenant  for  rent  in  a  lease  doeff 
not  bind  an  under  tenant  Uoljovd 
V.  Hatch.    1  Doug.  183.  ^ 

4  The  bankruptcy  of  the  lessee  is  no 
bar  to  an  action  or  covenant  (made 
before  the  bankruptcy)  brought  a** 
gainst  him,  for  rent  due  since* 
MUls  V.  JhiTiol.    1  JET.  Black.  433. 

Affirmed  in  K.  B.  Auriol  v.  Mills* 
4  jf'^rm  Rep.  94, 

5  Neil  her  is  a  seizure  and  sale  of 
the  lease  under  a  writ  of  fieri  faci- 
as^ or  elegit^  against  the  lessee.  4 
Term  Rep.  99. 

6  ]\or  a  forfeiture  by  his  attainder* 
4  Term  Rep,  99. 

7  A  lessee,  who  covenants  to  pay 
rent  and  to  repair,  with  an  excep- 
tion of  casualties  bv  fire,  is  liable 
upon  the  covenant  for  rent,  though 
the  premises  are  burnt  down,  and 
not  rebuilt  by  the  lessor  after  notice. 
Betfour  v.  Weston.    1   Term  Rep, 

8  Under  a  power  to  a  tenant  for  life 
to  lease  for  years,  reserving  the  m- 
suai  covenants,  &c.  a  lease  made  by 
him,  containing  a  proviso,  that  in 
case  the  preiniscs  were  blown  down, 
or  burned,  the  lessor  «hould  rebuild, 
otherwise  the  rent  should  cease,  i» 
void  ;  the  jury  finding  that  such 
covenant  is  unusual.  Doe  d.  Ellis 
and  Medwin  v.  Sandham.  1  I'erm 
Rep.  703, 

9  The  lessee  of  a  coal-mine,  whe 
covenants  to  pay  a  certain  share  of 
all  such  sums  of  money  as  the  coal 
sfiall  sell  far  at  the  pit's  mouthj  ie 
not  liable  under  that  covenant  to  pay 
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to  the  lessor  any  part  of  the  money 
produced  by  sale  of  the  coals  else- 
where than  at  the  pit^s  mouth. 
Clifton  V.  f^Fabnesleif.  5  IWm  Rep. 
561?; — and  Gerrard  v,  Clifton ^  (in 
error)  7  Term  Rep,  %7(S :  reversing 
the  judi;ment  of  C.  P.  1  Bos.  Sf 
Pidl  sik 
iq  If  there  be  any  fraud  upon  the  eov* 
enant  in  the  lessee,  in  such  ease  a 
eourt  )f  equity  would  give  relief. 
5  T^mi  Rep.  667. 

11  Evidence  of  the  lessee's  having 
accounted  with  (he  lessor,  and  paid 
liim  the  share  of  the  money  produc- 
ed by  the  sate  of  coal  elsewhere,  is 
not  admissible  to  explain  the  inten- 
tion of  the  parties.  5  Term  Rep,  367. 

12  In  covenant  on  an  indenture  of  de- 
mise of  a  coal-mine,  made  on  the 
8th  of  July  1805,  reserving  one  4th 
of  the  coal  raised,  or  the  value  in 
money,  at  the  election  of  the  lessor ; 
and  if  the  one  4th  fell  short  of  40oZ. 
per  annum,  then  reserving  such  ad- 
ditional rent  as  would  make  up  that 
annual  sum  to  be  rendered  monthly 
in  equal  portions :  held  that  the 
lessor  having  elected  to  take  the 
whole  in  money  may  declare  for 
two  year  and  three  month'*s  rent  in 
arrear.  But  even  if  the  money  rent 
were  reserved  annually,  the  plain- 
till*  may  remit  his  claim  as  to  the 
three  months  rent,  and  enter  up 
judgment  for  the  two  years  rent  on- 
ly. And  .having  first  well  assigned 
a  breach  of  the  covenant,  that  the 
lessees  had  not  yielded  monthly  the 
one  4th,  or  the  value  in  money,  &c. 
but  had  refused,  Ike,  held  that  it 
would  not  burton  g^enero/ demurrer, 
that  the  count  went  on  to  allege, 
that  before  the  exhibiting  of  the 
plaintiflf's  bill,  viz.  on  the  ist  of 
Wovember^  1797,  900/.  of  the  rent 
reserved  for  two  years  and  three 
months  was  due  and  in  arrear ;  for 
that  date  being  before  the  lease 
made,  and  therefore  impossible  in 
respect  to  the  subject  matter,  must 
be  r^ected :  and  the  general  alle- 
gation, that  before  the  exhibiting  of 
the  plaintiff's  bill  900^.  of  the  rent 


reserved,  &e.  was  dae,  is  sofficksL 
Buckley  v.  Kenyon,    10  EaSt^  139. 

13  Where  land  was  granted  bj  R.  to 
P.  his  heirsy  executors  and  aduinit* 
trators  for  ever,  reservioj  an  arao* 
ai  rent  which  P,  for  himself,  liis 
heirs,  executors,  &e.  covenanted  ti 
pay,  and  R,  devised  his  estate  t«  J. 
and  B, ;  it  was  held  that  the  ciees- 
tors  of  R.  could  not  recorerfor  rest 
which  accrued  subseqoeot  to  the 
death  of  R,  though  they  mijht  re- 
cover rent  due  prior  to  (heir  testa- 
tor's death.  ExecidmcfVcaiMi' 
selaer  v.  Execvton  oj  Flaim,  3 
Jons,  Cas,  17. 

14  It  seeins  that  covenant  will  lie  a- 
gainst  the  executors  of  a  lessee,  on 
such  a  covenant,  thoogh  the  lani 
has  passed,  by  operation  of  law, 
into  other  hands.  Executors  o/  Fob 
Rensselaer  v.  Executors  of  Tbdm. 
2  Johns.  Cas.  17. 

15  The  devisees  of  U.  the  grantor. 
cannot  maintain  covenant  agaiwt 
the  executors  of  P,  or  the  tensDt  la 
fee  for  the  rent  in  arrear.  DtttitK 
of  Van  Rensselaer  v.  Exeetdm  (f 
Platner.    2  Johns.  Cas.^* 

16  In  an  action  of  covenant,  for  rent 
due  on  a  lease  against  the  ass«;B<c 
of  the  lessee,  the  plaintiffnejdnot 
aver  in  his  declaration,  tlial  the  les- 
see had  not  paid  the  rentf  it«M^- 
fieent  if  he  states  that  the  rent  ae- 
crued  subsequent  to  the  assignwe" 
to  the  defendant,  and  that  the  «»• 
was  due  and  owing  to  (he  plw™»' 
and  in  arrear,  &c.  J^[^l 
cutars  V.  Van  Orden,   6  Jaft««w' 

17  Where  there  is  a^ronnd  rent  deej 
containing  an  express  covenant^ 
the  part  of  the  lessee,  for  m^^ 
ment  of  rent,  and  be  a»^*i\,j 
the  premises,  although  the  »^ 

except  rent  from  the  a^'P*.^',  ,l, 
nant  will  lie  for  him  ^^^^^ 
lessee  to  recover  subseqncBirt 

1  Dallas^  307. 

* 

Vn.  Bepairsy  ^e.  Covetundff"' 
1    In  covenant  as  heir,  vii  h""'  *^ 
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•igueA  for  want  of  repaira,  on  a 
lea^be  for  years;  plea  that  lessor 
was  only  teoaol  for  life,  and  travers- 
es that  the  reversion  was  in  him 
and  hid  heirs,  held  good.  Brudneil 
V.  Roberts.    2  WUs.  14*3. 

2  A  lessee  of  a  house,  who  covenants 
generally  to  repair,  is  bound  to  re- 
pair it  if  it  be  burned  by  an  aeci- 
dental  fire.  Bullock  v.  Dommitt* 
e  Th'm  Bep.  600. 

8  So  on  a  eovenant  to  build  a  bridge 
in  a  substantial  manner,  and  to  keep 
it  in  repair  for  a  certain  time,  the 
party  is  bound  to  rebuild  the  bridge, 
though  broken  down  by  an  extraor- 
dinary flood.  Brecknock^  Jj*c.  JVIrv- 
igation  Co.  v.  Pritchari,  6  Term 
RjMi.  750. 

4)  When  the  law  creates  a  duty,  and 
the  party  is  disabled  to  perform  it 
without  any  default  in  him,  the  law 
will  excuse  him  :  but  when  the  par- 
ty by  his  own  contract  creates  a  du- 
ty or  charge  upon  himself,  he  is 
bound  to  make  it  good  notwithstand- 
ing any  accident  by  inevitable  ne- 
cessity.    6  Term  Rep,  75i. 

5  Covenant  in  a  lease  that  the  lessee, 
would  not  dig  gravel  out  of  any 
part  of  the  demised  premises  with- 
out consent  of  the  lessor,  or  paying 
to  him  iOs.per  load,  except  what 
should  be  dug  out  of  two  acres, 
part  of  the  premises  demised,  and 
part  of  a  garden  late  in  the 
possess  ion  of  •/!.  B. :  By  indorse- 
ment made  on  the  lease  before  exe- 
cution, it  was  agreed  that  it  should 
be  lawful,  for  the  lessor  to  let  any 
part  of  the  within  demised  premis- 
es for  the  purpose  of  making  bricks 
or  tiles,  he  paying  the  lessee  3^.  for 
every  acre  which  he  should  so  let ; 
and  further,  that  it  should  be  law- 
ful for  the  lessee  to  break  up  and 
dig,  for  gravel,  any  part  of  the  with- 
in demised  premises,  he  covenanting 
to  pay  to  the  lessor  20L  for  every 
acre  he  sliould  break  up  and  dig,  at 
or  before  the  expiration  of  the  time, 
and  to  make  good  the  same ;  held 
that  the  lessee  was  not  entitled  to 
^'S  *>r  gravel  in  the  two  acres  of 


garden  ground  itientioiled  in  the 
lease  without  making  tiiem  good. 
I*lint  V.  Brandon.    JV^w  Rep.  73. 

6  The  lessee  covenanted  to  repair, 
&c.  ^^  casualties  by  fire  and  tempest 
excepted:^'  quwre^  if  the  landlord 
be  bound  to  repair  in  either  of  the 
excepted  cases  ?  WeigaU  v.  Waters. 
6  Term  Bep.  488. 

7  To  an  action  by  a  lessor  for  a 
breach  of  covenant  on  an  indenture 
of  lease  in  not  repairing,  ^c.  the 
lessee  who  has  occupied  duriog  the 
whole  term,  and  left  the  premises 
out  of  repair,  cannot  plead  in  bar 
that  the  lessor  had  only  an  equita- 
ble estate  in  the  premises  ;  for  that 
is  tantamount  to  a  plea  of  nilkabuit 
in  tenementis.  But,  sembte^  the  ies« 
see  is  not  estopped  from  shewing 
that  the  lessor  was  only  seized  in 
right  of  his  uife,  for  her  life,  and 
that  she  died  before  the  eovenant 
broken ;  because  an  interest  passed 
by  the  lease.  Blake  v,  i'oster. 
B  Term  Hep.  487. 

8  It  was  covenanted  in  a  lease,  '<  that 
in  case  the  lessee  should  suffer  or 
permit  more  than  one  family  or 
tenant  to  every  loO  acres,  to  reside 
on,  use  or  oecupy  any  part  of  tho 
premises,  the  lease  should  be  void," 
&c.  In  an  action  for  tlie  breaoh. 
of  this  eovenant,  it  was  held,  that 
letting  part  of  the  premises  to  per- 
sons for  a  year,  tu  cultivate  on 
shares,  made  such  persons  tenants 
within  the  meaning  of  the  eovenant* 
Persons  so  oeeupytflg  the  land  havo 
an  interest  in  it,  and  are  not  mere 
labourers  or  servants  to  the  lessee. 
Jackson  ex  dem.  Golden  and  others 
V.  BrotxmeU.    1  Johns.  Rep.  267. 

0  In  an  action  on  a  similar  covenant, 
in  another  lease,  where  the  quanti- 
ty of  land  demised  was  I3d  acres, 
it  was  held,  ^lat  the  allowing  one 
tenant,  besides  the  leissee,  to  occupy 
the  premises,  was  not  a  breach  of  • 
the  covenant.  Jackson  ex  dent.  Col^ 
den  and  others  v.  *iga7u  i  Johns. 
Rep.  373. 

10  A  covenant  to  repair,  and  deliver 
up  the  den^ised  premises  in  good  or> 
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der  and  repair,  runs  with  the  land, 
and  shall  bind  the  assis^ee  as  mueh 
as  tlie  lessee,  even  if  the  assignee 
were  not  named  by  express  words, 
on  accoant  of  the  priTity.     i  Dal' 
las,  210. 
11  Covenant  to  deliver  np  the  prem- 
ises in  good  order  on  the  1st  of 
March^  1778,  but  the  same  being 
taken  possession   of   by   an  aliea 
enemy,  and  held  until  the   end  of 
the  term,  and  afterwards :  It  was 
adjudged,  that  the  assignee  of  the 
lessee  was  excused  from  perform- 
ance of  his  covenant ;  1st,  beeause 
a  covenant  to  deliver  up  the  prem- 
ises in  good  repair,  against  an  act 
of  God  or  an  enemy,  ought  to  be 
special  and  express;   2d,  becaHse 
the  defendant  had  no  consideratio!i, 
no  premium,  for  the  risque  ;  and  it 
was   not   in  the  contemplation   of 
either  party;  and  3d,   because  e- 
quality  is  equity,  and  the  loss  should 
he  divided ; — he  who  had  the  tfrmy 
will  lose  the  temporary  profits  of 
the  premises ;  and  he  who  has  the 
reversion,  will  bear  the  loss  done 
to  the  penuanent  buildings.    Jbid. 

VIII,  ^idet  enjoyment^  Tiife,  ^:e. 

1  In  covenant  the  breach  may  be  as- 
signed as  large  as  the  covenant. 
On  a  eovenant  for  the  quiet  enjoy- 
ment of  an  office,  if  the  plaintiff  as- 
signs for  breaches,   1st,  That  the 

.  defendant  put  in  a  deputy,  per  quod 
he  (the  pfaintilT)  was  compelled  to 
sue  out  a  mandamus  ;  and  2d^  pro- 
secuted a  writ  of  assize  for  the  of- 
iice,  he  need  not  state  either  the 
mandamus  or  assize,  with  a  prmt 
per  recordum.  In  debt  upon  bond 
conditioned  to  perform  covenants,  a 
precise  breach  must  be  shewn. 
Brigstock  t.  Stanioru  1  L,  Bay- 
nwndy  106. 

2  Covenant  for  quiet  enjoyment  is 
generally  to  be  understood  against 
disturbance  by  lawfull  title :  for 
lessee  may  have  trespass  for  unlaw- 
ful disturbance,  and  the  law  will 
Bot  intend  that  another  covenants 


to  do  for  liim  what  he  can  vbJ 
ought  to  do  for  himself.  •Iwm. 
JLoJ^,  460. 

3  A  covenant  to  save  harmless  a- 
gainst  all  persons,  extends  not  to 
tortious  acts ;  secus  where  it  is  par- 
ticular against  the  acts  of  a  parties 
ular  person.  Ferry  v.  Edwards, 
1  Str.  400. 

4  Covenant  to  save  the  lessee  harm- 
less from  a  rent  ehai^ ;  if  he  pay 
it  without  compulsion,  he  pays  it 
in  his  ovin  wrong.  Hannam  \ 'Bed- 
man.    3  Salk*  109. 

5  If  there  is  a  power  for  hushand 
and  wife  jointly  to  declare  the  uses 

.  of  a  fine  of  the  wife's  estate,  and 
the  husband  covenants  with  a  lessee 
for  quiet  possession  against  any  per- 
son claiming  under  the  husband, 
his  executors  shall  be  liable,  if  the 
lessee  is  evicted  by  a  remainder- 
man  claiming  under  a  joint  execu- 
tion of  the  pawcr.  Uurd  t.  Ftdch- 
er.     1  Doug.  43. 

6  II.  lets  a  house  excepting  tiro 
rooms,  and  is  disturbed  therein, 
covenant  lies  not;  otherwise,  if  ex- 
cepting a  passage  thereto,  and  it 
disturbed  in  that.     CoUs*s  Case,     i 

.     Sallc.  106. 

!?*  In  alleging  a  breach  of  covenant 
for  quiet  enjoyment,  it  is  sufficient 
to  allege  that,  at  the  time  of  the  de- 
mise to  the  plaintiff,  .d.  B,  had  law- 
ful right  and  title  to  the  preini»es, 
and  having  such  lawful  rigli t  and 
title,  entered,  &c.  and*  evicted  liim, 
&c. ;  without  shewing  what  title  •!. 
B.  had,  or  that  he  evicted  the  plain- 
tiff by  legal  process,  &,c.  Foster  r. 
Pierson.    4  Term  Sep.  617- 

8  And  on  the  authority  of  the  fore- 
going  case,  the  court  (of  R.  B.)  held 
that  in  alleging  such  a  breaeh  the 
plaintiff  may  state  generally  that 
d.  B.  lawfully  claiming  the  tills 
under  the  defendant,  entered  bj  vir- 
tue of  such  title  on  the  plaintiff, 
without  settins?  forth  the  the  par- 
ticulars of  Ji.  "ir.'s  title.  Bot^;sat 
v.  E.  L  Qnupmiy.  8  JWm  Sep,  ir«. 

9  JVlon  inf  regit  convenlumem  camot 
be  pleaded  \>  here  the  plaintiff 
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«igns  a  breaeh  (as  above,)  addiog, 
*^  and  80  the  defendant  did  not  keep 
his  covenant^  &e."  8  Term  Hep,  278. 
i.0  Alleging  that  ''  the  party  having 
a  lawful  right  and  title  entered^"  is 
equivalent  to  saying,  ^  he  entered 
by  lawful  right  and  title."  4  Uerm 
JRep.  ^ii. 
11  If  a  lessor  covenant  for  quiet  enjoy- 
ment against  the  lauful  let,  suit,  en- 
try, &c.  of  himself,  lus  heirs  and 
assigns,  the  declaration  for  a  breach 
of  the  covenant  need  not  expressly 
allege  that  he  entered  claiming  ii^ 
tle^  if  the  disturbance  complained 
of  be  such  as  clearly  appears  to  be 
an  assertion  of  right  Lloyd  v. 
Tomkies.    1  Ttnn  liep.  671. 

^2  hi  an  action  against  executors,  in 
their  own  right,  on  a  covenant  for 
good  title  and  quiet  enjoyment  a- 
gainst  any  person  or  persons  what- 
•ever,  contained  in  an  assignment 
(by  way  of  mortgage)  of  a  lease  to 
their  testator,  the  declaration  must 
fihew  a  breach  by  some  act  of  the 
covenantors :  or  ihtki  the  evictors 
title  commenced  prior  to  the  assign- 
ment made  by  them.  •/V*o6/e  v.  JCing 
et  al,    1  H.  Blade.  Sit. 

J.  3  A  covenant  in  a  conveyaace  of 
lands  In  Jiinenca^  during  the  time  of 
the  rebellion  in  that  countrv,  that 
the  grantor  had  a  Jegal  title,  and 
that  the  grantee  might  peaceably 
enjoy,  &c.  without  the  let,  iutemip- 
tion,  &c.  of  the  grantor  and  his 
heirs,  or  vf  any  otlua'  person  xchotti' 
^soever,  is  not  broken  by  the  SUttes 
x)f  •America  seizing  the  lands  as  for- 
feited for  an  act  done  previou^f  to 
ilie  conveyance;  notwithstanding 
the  sulisequent  acknonledgement  of 
their  independence  by  this  country. 
Dudley  v.  Folliot,   3  Term  Bep,  584>. 

14  Such  a  covenant  does  not  extend 
to  the  acts  of  wrong-doers,  but  only 
to  persons  claiming  by  a  legal  title : 
for,  <<  let,  interruption,^'  &c.  meians 
Imcful  let  and  interruption."  3 
Term  Bep.  584. 

liy  In  covenant  for  quiet  enjoyment, 
the  declaration  stated,  that  before 
4bc  demise  to  the  plaiutifi*,  the  de- 


fendant had  made  a  demise  to  Ji.<, 
which  was  then  subsisting ;  that  in 
order  to  get  into  possession,  the 
plaintiff  brought  an  ejectment  but 
was  nonsuited  on  account  of  that 
prior  demise ;  and  that  he  had  nev- 
er been  in  possession;  plea  that 
for  the  £rst  half  year  of  the 
plaintiff's  Jease,  the  jilaintiff  might 
have  enjoyed,  &c.  but  that  for  non- 
payment of  the  rent  for  2A.  da^s  af- 
ter tliat  half  year,  the  defendant 
had  a  right  to  re-enter,  according 
to  a  proviso  in  the  lease,  and  that 
he  did  re-enter,  &c. :  it  was  held  on 
demurrer,  tliat  this  was  no  answer 
to  the  plaintiff^«  demand.  Ludwell 
v.  Muntian.    6  Term  Bep^  458. 

.16  The  seller  covenants  to  .the  pur- 
chaser of  an  estate  that  he  shall  en^- 
joy  apd  receive  the  rents,  &c.  with- 
out any  action,  &c.  or  interruption 
by  the  seller  or  those  claiming  from 
him,  or  by^  thrmslh  or  with  his  or 
their  acts^  means^  defaults^  Sfc. :  held 
<that  a  breach  was  nell  assigned  in 

.  respect  of  ^lertain  ,quit  rents  in  ar- 
rear  before  and  at  the  time  of  the 
conveyance,  though  not  stated  ti> 
jiave  aecroed  while  the  seller  was 
tenant  ef  the  premises.  Howes  v. 
Brushfield.    3^fls/,  491. 

i7  •i.  alter  granting  certain  premises 
in  fee  to  /?.,  and  warranting  the 
same  against  himself  and  his  heirs, 
•covenanted  that  notwithstanding  a- 
ny  aot  by  him  dune  to  the  contrary, 
iie  was  seized  of  the  premises  in 
fee,  and  that  he  had  a  good  rights 
full  power,  <§*c.  to  convey  ;  held,  that 
either  these  general  words,  *•  good 
right,  i^c."  though  introduced  by 
the  words  "  and  that,"  were  part  of 
the  preceding  s])ecial  covenant  5  or 
if  not,  that  the  general  construction 
of  the  instrument  required,  that  the 
restriction  in  the  other  covenants  to 
the  acts  of  the  covenantor  and  his 
heirs,  must  be  applied  to  them  also. 
Browning  v.  Wright.  2  Bos.  s^' 
Pull.  13. 

18  But  where  the  assignor  of  certain 
shares  in  a  patent  ri^ht  covenanted 
that  he  had  good  rigKt.  full  powr:^ 
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and  lawful  atiffiority  to  assi^  and 
convey  the  said  shares,  and  that  he 
had  not  bj  any  means,  directly,  or 
indirectly,  fort'eiled  any  right  or 
authority  he  ever  had  over  thesan.e; 
it  was  held,  that  the  generality  of 
the  former  words  of  the  covenant 
Mas  not  restrained  by  the  latter. 
H^sse  V.  Stevenson,    8  Bos.  Sf  PuU. 

565. 

19  The  lessor,  after  a  demise  of  cer- 
tain premises  with  a  portion  of  an 
adjoining  }ard,  covenanted  that  the 
lessee  should  have  the  use  of  the 
pump  in  the  yard  jointly  with  him* 
self,  ichilst  the  same  sfiould  remain 
there  paying  half  tlie  expenees  of 
repair.  "The  word  whilst^  &c.'' 
reserve  to  the  lessor  a  power  of  re- 
moving  the  pump  at  his  pleasure ; 
and  it  is  no  breach  of  the  covenant 
though  he  removed  it  without  a 
reasonable  cause  ;  and  in  order  to 
injure  the  lessee.  But  without 
those  words  it  would  have  heen  a 
breach  of  covenant  to  have  removed 
the  pump.  Rhodes  v.  Bullard,  7 
East^  116. 

2Q  Though  a  bill  of  saU  fl>r  transfer^ 
ring  (lie  property  in  a  ship  .  by  way 
of  mortgage  mav  be  void,  as  such, 
for  ys  ant  of  reciting  the  certificate 
of  registry  therein,  as  required  by 
61  ht.  26  O.  3,  c.  60,  8.  17 ;  yet  the 
morigagor  may  be  sued  upon  his 
pergonal  covenant  contained  in  the 
same  instrument  for  the  repayment 
of  the  money  lent.  Ehrison  v.  Cbfe, 
8  East.  231. 

2i  In  actions  of  covenant  the  general 
rule  is,  that  breaches  may  be  assign- 
ed by  negativing  the  wonls  of  the 
covenant.-s-But  when  such  general 
assignment  does  not  amount  to  a 
breach,  the  breach  must  be  special* 
ly  assigned — Covenants  that  the 
grantor  is  seized,  and  that  he  has 
a  right  to  convey  are  within  the 
rule  :  covenants  for  quiet  enjoyment, 
and  against  incumbrances,  are  with- 
in the  exception.  8n  is  a  covenant 
to  warrant,  and  defend.  Upon  a 
breach  of  covenant  of  seizin,  the  le- 
Sal  measure  of  damages  is  the  con- 


sideration paid,  aiid  inlereit  tkit- 
on.  2  Mass*  433. 
S2  if  one  grant  land,  and  l»j  his  M 
covenant  that  he  has  good  ri|^tto 
convey,  when  in  fact  he  had  do 
such  right,  such  covenant  is  broken 
immediately  on  executiDg  the  deed 
Such  a  covenant  does  not  pass  nitk 
the  land  to  an  assignee.  The  net- 
sure  of  damages  in  an  action  for 
the  breach  of  such  coreoast  if  the 
consideration  paid  with  interest 
thereon.    2  JUirr^s.  409. 

23  No  action  lies  npon  a  eovenant  of 
warranty  of  real  estate  until  eTie- 
tion.    1  Mass,  464. 

24  A  covenant  in  a  lease,  thai  the  les- 
see  shall  hold  and  occupy  the  desw- 
ed  premises  during  the  term,  i* 
mounts  to  a  covenant  for  ^ /*' 
joyment  during  the  term.  £2/tf|' 
aL  V.  Welch*    6  JMbss.  246« 

2J  The  location  of  a  town  ivaf  vm 
land  so  leased  is  no  breach  oi  soeh 
covenant ;  the  lessee  having  bjiUt- 
nte  a  remedy  against  the  towB.e- 
qually  with  the  lessor.   W* 

26  Where  the  grantor  in  a  deed  esr- 
enanted  generallv  that  he  was  well 
seized,  &o.  and  had  smmI  ruht  (o 
convey  the  premises,  etc.  aad*'**" 
added  further  that  be  wamuited  the 

E remises  to  the  grantee  and  hii 
eirs  against  all  claims  and  de 
mands,  except  the  lord  of  the  8*1 
it  was  held  that  both  covenasti  mA 
he  taken  together^  and  that  the  last 

Jualiiied  and  restrained  the  iW- 
'o/e  V.  Howes.   2  Jchns.  Cos.  20J. 

27  In  an  action  for  a  breath  rf  tfce 
covenants  contained  in  a  deed  « 
seizin,  power  to  sell,  and  fbrqon 
enjoyment,  &a.  The  deelaiatitf 
Slated,  that  the  defendant,  at  w 

'  time  of  executing  the  deed,  wai  >* 
seized  or  possessed  of  any  f^^ ' 
title  in  lands,  but  that  the  title  in| 
in  one  HoUandj  &c.  and  that  tie 
plaintiff  was  expelled  and  disp««*' 
sed,  &c.  It  was  held  that  in  ^t^' 
ing  for  a  breach  of  the  <^ove»»J^ 
quiet  enjoyment,  it  must  be  aJfep 
that  \\\e  plaintifT  was  eTicted  JJ 
one  having  a  latvfd  tillc^al»" 
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proeess  of  law.  If  the  grantor  was 
not  seized  at  the  time  o^  exeeutiiig 
the  deed,  the  covenant  is  immedi- 
ately broketiy  and  no  action  can  be 
brought  by  the  assignee  of  the  gran- 
tee against  the  grantor :  After  the 
covenant  is  broken,  it  becomes  a 
chose  in  action^  and  cannot  be  as- 
sig^iedy  so  as  to  enable  the  assignee 
to  bring  an  action  in  his  own  name. 
Greenhif  and  Kellogg  v.  WUcocks. 
2  Johns.  Rep.  1. 

28  A  covenant  to  execute  a  good  and 
sufiicient  deed  means  an  operative 
conveyance,  or  one  that  conveys  a 
good  and  sufficient  title  to  the  lands 
conveyed.  Clute  v.  Bobinson^  (in 
error.)    2  Johns.  Hep,  593. 

jZ9  A  conveyance  of  a  tide,  admitted 
to  be  doubtful,  is  not  a  good  per- 
formance of  a  covenant  to  e\ecute 
a  good  and  sufficient  deed.    lb. 

BO  But  if  the  party  covenanting  to 
convey,  has  a  good  title,  at  the  time 
of  the  decree  of  the  court  of  eh  an* 
eery,  or  on  the  coming  in  of  ihe 
master's  report,  it  is  sufficient,  and 
lie  may  then  be  allowed  to  perform 
(he  covenant,  and  save  the  forfeit- 
ure of  his  bond,  on  making  compen- 
sation for  the  delay  of  performance. 
Ibid. 

Bi  When  Ji.  conveyed  land  to  B.  and 
the  deed  contained  a  covenant  of 
seizin,  &c.  and  JB.  afterwards,  rc- 
conveyed  the  land  to  ^.  it  was  held, 
that  the  re-conveyance  of  the  land 
'  did  not  extinguish  the  covenants  in 
•^.'s  deed,  but  that  B.  might  main-i 
tain  an  action  for  a  breach  thereof, 
against  J.  Bennett  and  Wife  v.  /r« 
min.    3  Johns.  Rep.  363. 

32  M.  gave  a  deed  to  JF.  and  cove- 
nanted, that  he  would  warrant  and 
defend  FF.in  the  qniet  and  peaceable 
possession  of  the  premises.  At  the 
time  of  the  eoveyance,  there  was  a 
previous  mortgage  on  the  land, 
and  a  suit  in  chancery  was  after- 
wards, brought  by  the  mortgagee, 
and  a  sale  of  the  premises  decreed ; 
and  W,  purchased  the  same  at  the 
master's  sale  and  then  brought  an 
action  against  wlf.  for  a  breach  of 


the  covenant  of  warranty  for  peace- 
able enjoyment ;  and  it  was  held^ 
that  an  action  could  not  be  main- 
tained on  ihe  covenant,  until  there 
had  been  an  eviction  or  actu- 
al ouster,  by  a  paramount  la\«ful 
title.  Waldron  v.  M'Carty.  8 
Johns.  Rep.  471. 

S3  In  an  action  for  breach  of  covenant 
of  seizin  and  of  quiet  enjoyment,  in 
a  deed,  the  piaintaiff  can  recover 
only  the  consideration  money  paid, 
with  interest  and  the  costs  of  eject- 
ment. Fitcher  \.  Livingston.  4 
Jr)hns.  Rep.  1. 

3J<  He  cannot  recover  damages  for 
the  improvements  he  has  made,  or 
the  increased  vahie  of  the  land.   Ih. 

3a  In  an  action  for  the  breach  of  the 
covenant  of  seizin,  in  a  deed,  brought 
by  the  heirs^  of  the  grantee  against 
the  grantor,  it  was  held,  that  there 
being  a  failure  of  title^  the  cov- 
enant was  broken  as  soon  as  it 
was  made,  and  the  grantee  had  an 
immediate  and  perfect  right  of  ac- 
tion in  his  life -time,  which  went  to 
his  personal  representatives,  on  his 
death,  and  did  not  descend  to  his 
heirs,  who  oonld  not,  therefore, 
maintain  the  action.  Hamilton  and 
others  v.  Wilson.  4  Johnsan^s  Be- 
portSy  72. 

36  In  action  on  the  covenant  of  seiz- 
in in  a  deed,  the  defendant  is  not  al- 
lowed to  give  in  evidence  a  title  ac« 
quired  by  him  subsequently  to  brings 
ing  the  action ;  but  the  rights  of 
the  parties  must  be  determined,  ac*' 
cording  to  their  existence  and  ex- 
tent, at  the  time  when  the  action 
was  com  menced.  Mnris  v.  Phelps. 
S  Johns.  Rep.  49. 

37  If  •^.  conveys  land  to  B.  with  cov- 
enant of  seizin,  &c  and  the  title  to 
part  only  of  the  land  fails,  the  sale 
will  not  be  rescinded,  so  as  to  give 
the  vendee  a  right  of  action  to  re- 
cover back  the  whole  consideration 
money ;  but  the  plainti(l'is.onIy  en- 
titled to  recover  damages  in  pro- 
portion to  the  value  of  the  part  lost ; 
and  ihe  measure  of  damages  is  the 
value  of  the  part  for  which  the  ti- 
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tie  has  failed,  taken  in  proportion 
to  the  price  of  the  whole.    lb, 

3S  The  covenant  for  quiet  enjoyment 
in  a  deed,  extends  only  to  the  poS' 
sessioHf  and  not  to  the  title ;  and 
such  a  covenant  is  not  broken,  un- 

.  less  there  be  an  eviction  of  the  cov- 
enantee, or  a  disturbance  of  his 
possession.  Kbi-tx  v.  Carpent^. 
0  Johns,  Rep.  120. 

39  In  an  action  of  covenant  brought 
by  the  grantee  against  the  grantor 
fur  a  breach  of  the  covenant  against 
incumbrances,  in  a  deed,  the  postea 
in  an  action  of  ejectment  brought 
against  the  grantee  by  a  mortgagee 
on  a  prior  mortgage  of  the  same 
land,  is  sufficient  to  support  tiie  ac- 
tion. Wialdo  V.  Long.  7  Johns, 
Rep.  I7d. 

40  The  plaintiff  in  this  action  is  enti- 
titled  to  recover  not  only  the  eonsid- 
eroMon  money  in  his  de^,  and  the 
interest,  but  also  the  costs  of  the  e- 
jeetmeut  suit  against  him.    Ibid, 

41  In  an  action  on  a  covenant  con- 
tained in  a  deed,  by  whieh  the 
grantor  "  gave,  granted,"  and  en- 
gaged to  tmrrajit  and  defend  the 
land  against  all  claims,  &c.,  it  was 
held  that  no  action  could  be  main- 
tained either  on  the  implied  or  ex- 
press covenant,  without  alleging 
and  proving  eviction ;  and  that  the 
express  warranty  (qualified  and  re- 
strained any  implied  covenant  of 
seizin  ari<ting  from  the  word  give, 
Rknt  V.  Welsh,    7  Johns.  Rep.  25S, 

42  In  an  action  of  covenant  on  the 
covenant  against  incumbrances  in 
a  deed,  the  plaintiff,  if  he  has  paid 
off  the  incumbrance,  may  recover 
the  amount  paid  by  him ;  but  if  he 
has  not  paid  any  thing,  he  can  re- 
cover nominal  damages  only.  De 
Lavergne  v.  JVbrris,  7  Johns,  Re- 
ports,  358. 

#3  If  he  does  not  choose  to  wait  un- 
til he  is  evicted  by  the  mortgagee,  he 
may  satisfy  tlie  mortgage,  and  re- 
sort to  his  covenant.    Ibid. 

4th  In  an  action  of  covenant  on  the 
covenants  of  seizin,  power,  to  sell, 
quiet    enjoijmentf    against    iucum- 


brances,  and  warrixnty,  contaiKl 
in  a  deed,  it  »as  held  that  the 
breaches  in  the  declaration  were 
well  assigned  in  the  words  of  tbi 
covenants ;  that  an  lentrj  of  tke 
covenantor  himself,  tortioasly,  ud 
without  title,  is  a  breach  of  the  e»v> 
enant  for  quiet  enjoyment ;  and  ikit 
a  breach  of  the  covenant  of  trcr- 
ranty  is  bad,  if  it  does  not  stAte  &o 
evictiott,  JSedgidcIc  v.  UoUenback. 
7  Johns.  Rep.  376. 

^5  \V  here  the  plaintif  allegeti  that 
the  defendant  was  not  seized,  &«. 
aud  the  defendant  pleaded  that  be 
was  seized,  ^e.  aud  (he  plaintiff^ 
replied  that  he  was  not  seized*  be- 
cause one  JF.  B.  at  ihe  time  vii 
seized  of  three  undivided  seventh 
parts  of  the  premises,  this  was  held 
a  good  assign meut  of  a  breaeh  of 
the  covenant,  for  it  shows  that  tb 
defeuflant  was  not  seized  absolntelj 
in  fee  of  the  whole  right,    l^ 

46  But  the  stating  an  oststandiig 
mortgage  and  judgment,  at  the  time 
of  the  covenant,  without  averriiK  » 
foreclosure,  or  possession  under  tw 
mortgage,  is  not  alleging  a  soffifieBt 
breach  of  seizin ;  a  ju«%meut  of  it- 
self does  not  transfer  the  title,  or 
destroy  the  seizin.    Ibid. 

4f7  Where -a.  and  B.  gaveasealet 
note  to  C.  and  wi.  afterwards  gave  a 
hond  and  mortgage  to  C.  for  the  a- 
mount  due  on  the  note,  and  C*  <*«- 
nanted  to  procure  and  can^^'J* 
note  5  it  was  held  that,  Ihoogh  thi 
bond  and  mortgage  were  not  an  ex- 
tinguishment  of  the  note,  yet  tbew* 
venant  made  with  J.  was  for «« 
benefit  of  ^.  and  A,  and  acoveoait 
not  to  sue,  which  amounted  toare^ 
lease  of  the  note.  rhelps}f.J(^iot^ 
8  Jolins,  Rep,  54^. 

48  ^.  having  sold  and  cooTejcdlo 
£.  a  certain  piece  of  iaDd,eovenO' 
ted  with  him  to  indemnify  and  &jnt 
him  harmless  from  all  deuiaii»> 
dues  and  damages  whatsoe"'' 
which  might  happen  or  arise  lo  hijh 
from  a  certain  mortgage  o"  It 
same  land  :  it  was  held  that  m 
was  tantamount  to  a  covenant  m 
quiet  enjoymeul  against  theuitf" 
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gas^e  ;  and  that  B,  eoold  not  main- 
tain an  action  for  a  breach  of  the 
covenant,  without  showing  an  evic- 
tion under  the  mortgage.  Van 
Slyck  V.  KbnbalL  8  Johns.  Reports^ 
1U8. 

49  Administrators  of  an  insolvent  e8«- 
tate,  under  a  licence  of  court  to  sell 
the  real  estate  of  their  intestate  for 
the  payment  of  his  debts^sell  ane- 
quity  of  redemption,  of  which  their 
intestate  was  supposed  to  die  seized, 
(the  grantees  at  the  same  time  pur- 
chasing an  assignment  of  the  mort- 
gage V}  and  in  their  tked  the  admin- 
istrators covenant,  in  tJieir  said  ca- 
pacity of  adminiistrators,  that  they, 
as  aamnistrators^  are  lawfully  seiz- 
ed of  the  premises,  that  they  are 
clear  of  all  incumbrances,  except 
the  mortgage  and  the  right  of  dow- 
er of  the  intestate's  widow,  that  they 
have,  in  iJmr  said  capacity^  good 
riii;ht  to  seU,  &c.  and  that  as  aJman- 
isfratorsy  they  will  warrant  and  de- 
fend the  same  ta  the  grantees  and 
their  heirs,  &e.  against  the  lawful 
claims  of  all  persons  ;  and  they 
sign  and  seal  the  deed  as  adminis- 
trators :  In  an  action  against  them 
aher  an  eviction  by  a  paramount  title 
upon  the  covenant  to  warrant,  &c. 
it  was  holden  that  they  were  an- 
swerable personally  on  their  cov- 
enants ;  and  that  the  measure  of 
damages  was  the  consideration  mo- 
nev  and  interest,  with  the  costs  that 
had  arisen  to  the  grantees  in  defen- 
ding against  the  suit,  by  which  they 
had  been  finally  evicted  ;  and  not 
including  the  money  paid  for  the  as- 
signment of  the  mortgage,  nor  for 
the  release  of  dower  oy  the  intes- 
tate's widow,  Sumner,  Mm,  v. 
fViUiams  iSf  aL    8  JIass.  162. 

50  An  action  may  be  supported  upon 
a  covenant  of  seisin^  although  the 
plaintiff  has  never  been  evicted^  and 
the  declaration  need  not  aver  an  e- 
viction.  FoUard  v.  JDwight.  4 
OrnncA,  421. 

01  On  the  trial  of  an  action  in  Con- 
necticut fur  breach  of  a  covenant  of 
seisin  of  lands  in  Virginia,  the  ques- 
tioft  whether  a  patent  from  the  state 


of  Vii^inia  for  the  lands  be  voida* 
blc,  is  not  examinable.  Pollard  y> 
Dwight.    4  Crancky  ^22. 

52  Parol  te^imony  is  not  admissible 
in  an  action  on  the  covenant  of  seis- 
in, ta  prove  prior  claims  to  the  land. 
Ibid. 

53  if  the  breach  of  covenant  assigned 
be,  that  the  State  had  no  authority 
to  sell  and  dispose  of  the  land,  it  i» 
not  a  good  plea  in  bar  to. say  that 
the  governor  was  legally  empower- 
ed to  sell  and  covey  the  premises  ; 
although   the  facts   stated    in  the 

>lea  as  inducement,  are  sufficient  t» 
,  ustify   a  direct    negative    of  the 

>reach  assigned.  Fletcher  v.  Feck^ 
6  Crunch,  87. 

54  It  is  not  necessary  that  the  breach 
of  a  covenant  should  be  assigned  in 
the  very  words  of  the  covenant.  It 
is  Butlicient  if  it  show  a  substantial 
breach.    lb. 

IX.  TaxeSy  Covenant  to  pay. 

1  Covenant  to  discharge  from  taxes, 
extends  to  subsequent  taxes  of  the 
same  nature  ;  not  of  diifercnt  na- 
ture. Brewster  v.  ICUchelL  1  Sedk<. 
198.     1  L.  Rayw.  317. 

2  Under  a  covenant  in  a  building  lease 
by  the  tenant  to  pay  all  the  taxes^ 
(except  the  land  ttix,)  the  landlord 
is  only  to  pay  the  old  land  tax,  and 
not  the  additional  land  tax  occa* 
sioned  by  the  improvement  of  the 
estate.  Hyde  r.  HiU.  3  Term 
Rep.  377. 

•And  see  R.  v.  Scott.    3  Term  ReportSy, 

602. 

X.  Other  Foints  relative  to. 

1  Covenant  for  payment  of  money 
cannot  be  discharged  without  deed. 
Rogers  v.  Fayne.    2  Wils.  876. 

2  By  indenture  between  A.  and  B. 
and  C  dissolving  their  partnership 
as  ropemakers,  A.  and  B.  covenant 
to  allow  C  dunng  his  life  28.  on  ev» 
ery  cwt.  of  cordage,  which  they 
should  inake  on  the  recommendation 
of  C.for  any  of  his  friends  and  cmt" 
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nexionSy  and  whose  debts  should  turn 
out  to  be  good  ;  and  that  A.  and  B. 
should  stand  the  risk  of  such  debts 
incurred,  hut  sliould  riot  be  compelled 
to  furnish  goods  to  any  of  C's  con- 
nejcions  whom  tliey  siioiilu  be  disln' 
dined  to  trust.  And  C.  covenanted 
not  to  carry  on  the  busim^  of  a  rope 
fiu{A:er  during  his  life  (except  on  go- 
vernment contracts)  }  and  that  all 
debts  contracted  or  to  be  contracted  in 
liis  or  their  names  pursuant  to  the 
indenture,  should  be  the  exclusive 
property  of  •'i.  and  B.  ;  and  that  C. 
jihould  during  liis  life,  exclusively 
employ  «/9.  and  B.  and  no  other  per- 
son, to  make  all  the  cordage  ordered 
of  him,  by  or  for  his  friends,  aiid 
eounexions,  on  the  terms  afaresaidy 
and  should  not  employ  any  other 
person  to  make  any  cordage  on  any 
pretence  whatever :  held  ist.  That 
the  covenant  by  C  to  employ  A.  and 
£.  exclusively  to  make  cordage  for 
his  friends,  and  not  to  employ  any 
other,  &c  5  «^.  attd  B.  not  being  o- 
bliged  to  work  for  any  other  than 
sncli  as  they  chose  to  trust,  was  not 
illegal  and  void,  as  being  in  re- 
straint of  trade  without  adequate 
consideration ;  for  the  whole  inden- 
ture must  be  construed  together  ac- 
cording to  the  apparent  reasonable 
intent  of  the  parties ;  and  the  ge- 
neral object  being  only  to  appropr- 
iate to  «^.  and  B,  so  much  of  C's 
private  trade  as  they  chose  to  give 
nis  friends  credit  for,  so  much  only 
was  covenanted  to  be  transferrecl, 
and  C  was  still  at  liberty  to  work  for 
any  of  his  frends,  who  were  refused 
to  be  trusted  by  d^  and  B :  hy  which 
construction  the  restraint  on  C.  was 
only  co-extensive,  as  in  reason  it 
conld  only  be  intended  to  be,  with 
the  benefit  to  •i.  and  0. ;  and  there- 
fore the  restraint  on  C.  could  be  no 
prejudice  to  public  trade.  2dly, 
That  breaches  assigned  generally 
against  C.  for  having  made  cordage 
for  divers  persons  other  than  for  go- 
vernment, and  for  employing  other 
persons  than  J9.  and  B.  to  make  cor- 
dage fbr  his  friendS;  &c.  were  well 


assigned  though  no  particular  ar- 
sons were  named,  nor  the  quantities, 
or  kinds  of  eordage  mentioned,  &e. 
such  facts  lying  more  particularly 
within  C.'s  knowledge.  Gak  v. 
Reed.     8  Easty  80. 

3  In  an  indenture  of  apprenticeship, 
made  by  the  master,  the  apprentice 
and  the  guardian  of  the  apprentice, 
the  covenants  that  '^  the  apprentice 
^lall  faithfully  serve  his  master/* 
&c.  are  not  the  covenants  of  the 
guardian.    2  Mass.  226. 

it  When  a  committee  appointed  by 
the  directors^  of  a  (umpike  corpora- 
tion covenant  under  their  hands  aod 
seals,  to  pay  money  to  one,  who 
contracts  to  make  part  of  the  tarn- 
pike,  they  are  personal ly  liable  on 
such  covenant.  Tippetts  v.  IFalkeret 
oL    4  JUass.  595. 

0  •i.y  who  as  administrator  of  the  es- 
tate of  B.  had  recovered  judgmeot 
a,s;ainst  C  executor  of  the  last  wiEi 
of  D,  covenants  by  indenture  with 
C.  that  he  will  not  sue,  &e.  E.  F. 
and  O.  sureties  of  C.  for  his  faith- 
ful administration  on  aeeonnt  of 
such  judgment,  or  of  any  demand  a- 
gainst  C.  as  executor  of  D.  but  that 
they  shall  be  utterly  free  and  clear 
from  all  suits,  &e.  by  S.  or  any 
person  claiming  under  B.  Be- 
fore the  execution  of  the  indentnre 
by  •^.  E.  one  of  the  sureties,  and  al- 
so the  agent  of  C.  to  procnre  the 
indenture  to  be  exeeuted,  requests 
•d.  to  permit  him  to  have  drawn  a- 
nother  writing,  to  contain  the  same 
covenant  with  that  in  the  indeotore, 
and  that  A.  would  execute  sifh 
writing,  so  that  the  sureties  misht 
have  the  same  in  their  hands  ts 
plead,  if  occasion  should  reqnire,ls 
which  j9.  assents.  E.  in  fart  prs- 
cures  to  be  drawn  a  writing, contats- 
ing  a  covenant  to  indemnify  tbe 
sureties  against  all  suits  that  mJ 
be  instituted  by  any  persons  ^^^' 
ever  against  the  estate  of  D.  wfcefe- 
by  the  sureties  might  be  liable*  avd 
presenting  it  to  J3l.  as  the  writiioric 
nad  consented  to  have  drawn,  it  vas 
by  him  executed  on  the  same  diy 
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^ith  the  indenture.  The  sureties 
heing  afterwards  sued^  and  judg- 
ment being  recovered  against  them 
by  another  creditor  of  D.'s  estate, 
bring  their  action  against  Ji.  on  the 
•ovenant  of  indeainity  contained  jin 
the  second  deed,  and  A.  was  held  lia- 
ble. Waison  et  aL  v.  Boylston,  5 
Mass,  411. 

6  ^,  made  a  note  to  i?.  who  in- 
dorsed it  for  A.'s  aeeommodation 
to  C.  The  note  was  dated  the  13th 
May,  1803,  payable  in  nine  months. 
On  the  10th  February  1801*,  B.  and 
D,  executed  a  bond  to  Jt,  in  which 
they  bound  themselves  not  to  iusti* 
tute  any  suit  against  j9.  unless  on  a 
future  contract,  either  as  partners 
or  separately.  B,  paid  the  note, 
and  brought  his  action  against  Ji» 
as  maker  of  the  note,  and  it  was  held, 
that  the  bond  amounted  to  a  covenant 
not  to  sue,  and  was  a  release  of  the 
note.  Miter  J  if  the  action  had  been 
for  so  much  money  paid  for  d,  after 
the  bond.  Cuyler  v.  Cuykr.  2 
Johns.  Rep.  ISA. 

7  FFl  covenanted,  that  in  case  the 
title  to  a  lot  of  land,  conveyed  to 
him  by  F.,  should  prove  good  and 
sufficient  against  all  other  claims, 
he  would  pay  F,  three  months  af- 
ter he  should  be  well  sath/ied^  that 
the  title  was  indisputed  and  good 
against  all  other .  claims,  150  dol- 
lars.     The  title  havitig  been  deci- 
ded in  favour  of  JV.  by  the  Onon- 
daga    commissioners,    and     tliree 
years     elapsed,     an     action     was 
brought  by  F.  against  JK  to  recov- 
er the  150  dollars,  and  TF,  pleaded 
that  one  H.  and  his  wife  claimed  ti- 
tle to  the  lot  of  land,  and  that  he 
was  not  satisfied,  &c.    It  was  held, 
that  the  plea  was  bad,  in  not  sta- 
ting a  la:vfid  claim  in  another,  bet- 
ter and  prior  to  the  title  conveyed  to 
W.  and  that  it  is  not  enough  for  the 
defendant  to  alledgc  that  he  is  not 
satisfied  with  the  title ;  but  he  must 
show  some  good  reason  for  his  dis- 
satisfaction, as  some  lawful  incum- 
brance or  claim  against  it ;    the  de- 
fendant is  not  to  jad{e  for  himself, 
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but  the  law  will  determine  when  he 
ought  to  be  satisfied.  Folliard  v. 
Wallace.    2  Johns.  Rep,  395. 

8  A  covenant  of  itself  imports  a  con- 
sideration, and  is  not  within  the 
statute  of  frauds.  Livingston  v. 
Tremper.    4  Johns.  Rep.  416.  ^ 

9  In  an  action  of  covenant,  a  plea  of 
acceptance  in  satisfaction  by  the 
plaintiff  from  a  third  person  or 
stranger, is  not  good.  Cloiv  v.  Borst. 
fi  Johns.  Rifp.  Z7. 

10  In  an  action  for  a  breaeh  of  eove- 
nan(,  the  plaintiff  stated  that  the 
defendant,  by  deed,  sold  to  him  a 
certain  slave,  and  covenanted  to 
warrant  and  forever  defend  the  said 
slave  to  the  plaintilT  against  all 
persons  lawfully  claiming  any  es- 
tate, right,  &c.  and  averred  that 
the  person  sold  as  a  slave,  was  not 
a  slave,  but  a  freeman,  at  the  time 
of  sale.  On  demurrer^  this  was 
held  a  su^oient  assignment  of  a 
breaeh  of  the  warranty.  Qiiacken* 
bos  V.  Lansing.    6  Johns.  Hep.  49. 

11  Covenants  are  to  be  construed  ac- 
cording to  their  spirit  and  intent. 
Ibid. 

±2  In  an  action  of  covenant,  where 
some  of  the  breaches  are  well  as- 
signed^ and  some  not,  and  there  is  a 
demurrer  to  the  whole  declaration^ 
the  plaintiflTwill  have  judgment  for 
the  breeehes  which  are  well  assign- 
ed. Jtdamsf.  FTiUottghby,  ^  Johns. 
Rep.  65. 

13  Where  JH*^  in  consideration  of  500 
dollars,  paid  in  full  A)r  50  acres  of 
land,  covenanted  to  eonvey  the 
land  to  B.  by  a  good  and  sufficient 
deed,  on  or  before  a  certain  day,  or 
in  lieu  thereof  to  pa^  him  800  dol- 
lars ;  it  was  held  that  B.  was  enti- 
tled to  recover,  for  a  breach  of  tha 
covenant,  the  800  dollars,  with  in- 
terest, it  being  in  the  nature  of  li- 
quidated damages,  and  not  a  penal- 
ty. Slosson  v.  Beadle.  7  Johns, 
Rep,  72. 

14  In  an  action  of  covenant,  the 
plaintiff  declared,  that  in  consider- 
ation of  400  dollars  paid  to  the  de- 
fendant, he  promised  to  eonvey,  on 
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the  l8t  December,  1802,  to  the 
plainlifi^  a  certaiu  lot  of  land  lying 
in  vY.,  the  same  to  be  appriused  by 
Ji.  and  B.f  and  if  appraised  at  more 
than  400  dollars,  the  plaintiff  was 
to  paj  to  the  defendant  the  surplus, 
and'  if  at  less  than  that  sum,  so 
much  was  to  be  deducted,' &e.  and 
averred  that  he  was  ready  to  re- 
ceive a  deed,  but  the  defendant  did 
not  convey,  &e.  On  demurrer^  the 
declaration  was  held  s^od.  Ben' 
net  V.  Tlie  ejcecutors  of  FixUy.  T 
Johns.  Rep,  3^9. 

±5  Where  Ji.  covenanted  to  pay  B* 
300  dollars,  on  a  certain  day,  on 
which  B,  covenanted  to  convey  a 
farm  to  •^'.  and  before  the  day  B. 
agreed  to  receive  the  300  dollars 
in  bank  bills*  which  d9.  tendered  at 
the  day;  but  B.  refused  to  re- 
ceive them,  it  was  held,  in  an 
action  of  covenant  against  B,  that 
the  agreement  to  receive  bank  bills 
was  a  waiver  of  a  tender  in  gold 
and  silver,  and  was  complete  evi- 
dence, at  the  trial,  to  support  the 
tender,  at  the  day,  Warren  v, 
JIfittffc     7  Johns,  Eep.  476. 

16  Ji.  covenanted  on  the  30th  Marck^ 
1790,  to  oonvey  to  i9u  by  a  good 
warranty  deed,  at  the  reasonable 
request  of\B.  a  certain  lot  of  land  $ 
and  ^^'fi>r  whieh  B.  covenanted  to 
pay  Ji,  a  certain  sum  of  money,,  one 
Iialf  in  three,  and  the  other  half  in 
six  years."  The  lot  was  under  a 
mortgage,  dated  in  January  1799, 
and  which  was  registered  at  the 
time  the  contract  was  madci  which 
mortgage  was  not  discharged  of  re- 
cord until  August  1809,  but  the  cer- 
tificate of  discharge  had  been  given 
in  February  180B»  In  1803  or 
1804  B.  had  demanded  a  deed  of  J. 
which  he  refused,  saying  it  was  not. 
in  bis  power  to  give  a  deed,  as  tlie 
lot  was  under  mortgage.  In  No- 
▼ember  1808,  4*  tendered  to  B,  a 
deed  with  all  the  the  usual  cove- 
nants and  warranty,  which  B.  refu- 
sed to  accept  ;  and  in  an  action  of 
•ovenant  brought  by  •^.  against  B. 
isc  the  money  agreed  to  be  paid,  it 


was  held,  that  the  refasal  of  Jlrto» 
oonvey,  on  the  ground  of  his  inabiW 
ity  to  give  a  good  title,  was  a  de 
fault  of  which  B.  might  avail  hisi- 
self  as  a  defence  against  the  action  $ 
that  after  such  refusal,  B.  was  mt 
bound  to  tender  the  moner,  nor  ts 
acoept  the  deed  afterwards  tender- 
ed to  him.  Van  Benthuysen  v.  Crop- 
ser.    8  Johns^  Bep.  257. 

17  Where  the  plaintiff  covenanted  to 
build  a  mill  in  a  certain  place,  and 
by  a  certain  time,  and  in  an  action 
of  covenant,  averred,  that  he  erect- 
ed the  mill  at  the  place,  and  by  the 
time  mentioned  in  the  agreement ; 
it  was  held,  that  parol  evidence  that 
the  mill  was  erected  at  a  differeit 
place  after  the  time  by  the  eonsent 
and  agreement  of  the  defendanr^  did 
not  support  the  declaration.  PhU- 
ips  and  another  v..  Bose»  8  Johns. 
lien,  392. 

iS  Form  of  pleading  in  an  actios  of 
covenant.    4  Daiias^  436. 

19  £ffect  of  general  and  special  cove- 
nants in  the  same  deed.     IL 

SO  In  an  action  of  covenant  on  a  poli- 
cy under  seal,  all  special  matter  of 
defence  must  he  pleaded.  Under 
the  plea  of  covenants  performed  the 
the  defendant  cannot  give  evidenee 
which  goes  io'vacate  the  poliefi.  Mk^ 
rine  Ins.  Co.  v.  Hodgson.  6  Cnauk, 
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CRIER'S  FEES. 

The  crier  is  entitled  to  his  fees-  Ihr 
calling  actions  and  ringing  the  beU 
at  the  sittinsrs  and  eii^euits. 


1  Johns.  Rep.  312. 


CURATE,  OR  CHAPLAIN, 

1  Tn  a  writ  of  mandamus  sneh  ftcCi 
should  be  alledged  as  are  neeessarv 
to  shew  that  the  party  applyii^  Ibr 
it  is  entitled  ti  the  relief  prayed* 
Therefore  where  a  mandamus  ts 
the  ordinary  to  licence  a  cnrate  sr 
chaplain,  only  stated  thatheksd 
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"htfiaduly  nommted  and  appointed 
by  the  itihabitanta  of  a  township  to 
he  carate  or  chaplain  of  the  ehareh 
of  F.  without  stating  either  the  eon- 
sent  of  the  reetor,  or  any  endow- 
ment or  eastom  for  the  inhabitants 
to  make  sueh  nomination  and  ap- 
pointment, the  court  quashed  the 
wnt.     The  King  v.  The  Bishop  of 
Oxford.    7  Eaety  840. 
8     A  chapel  in  the  township  of  B. 
was  endowed  in  1426,  by  a  cfeed  ex- 
ecuted by  the  then  improprietor  of 
the  rectory,  the  then  vicar  and  the 
iuhabilauts  of  the  township,  and 
eonfinued  by  the  diocesan ;    where- 
by, in  consideration  of  a  yearly  pay- 
ment to  the  vicar,  it  was  provided 
that  (he  curate  of  the  chapel  should 
receive  all  the  tithes  due  to  the  vi- 
ear  from  the  said  inhabitants,  and 
should  be  appointed  by  them :    un- 
der which  deed  they  continued  to 
exercise  the  power  of  appointment 
and  presentation.      In  1797  an  act 
passed  for  inclosing  open  lands  in 
the  township,  in  wliich  it  is  reeited, 
as  if  a  matter  of  doubt,  whether  the 
curate  entitled  to  the  small  tithes  or 
4o  a  modus  in  lien  of  tithes^  the  de«- 
eision  of  which  is  left  untouched  by 
the  act.     In  1801,  upon  a  vacancy, 
the  inhabitants  appoint  and  present 
a  curate,  upon  an  agreement  signed 
"by  him  and  the  principal  inhabi- 
C  ants,  wherein  they  state  that  he  is 
4Lppointed  to  the  curacy,  &c.  and  to 
the  money  payment  of  40^.  8s.  2d.  -an- 
nually  payable  out  of  the  lands  and 
hereditaments  in  P.  in  right  of  tho 
^aid  curacy,  to,^ther  with  surplice 
fees  and  aU  other  profits^  privileges 
und  appurtenances  to  the  same  hdong- 
ing  and  of  right  payable  :  that  the 
inhabitants    considering  that  sum 
not  sufficient  for  the  proper  support 
«f  the  curate  had  voluntarily  agreed 
with  him  to  pay  a  further  annual 
sum  of  ^1.  lis.  lOd.  with  a  proviso 
&At  it  ^  shall  not  in  any  respect  al- 


ter  the  money  payment  of  40l.  8s^ 
2d.  wherewith  the  said  lands  are  and 
have  been  time  iinmemorial  charged 
in  right  of  the  said  ehurchJ^  Held 
that  this  agreement,  entered  into 
for  the  purpose  of  restraining  tlie 
then  curate  from  asserting  Jiis  claim 
to  the  small  tithes  by  due  course  of 
law,  and  furnishing  evidence  a- 
gainst  his  successors  was  sinwniacid 
aiid  the  presentation  made  thereon 
void.  And  the  right  of  presenta* 
lion  having  thereupon  devolved  on 
the  crown  by  stat.  81  £liz.  c.  6,  s. 
5j  whose  presentee  had  been  licen- 
ced by  the  ordinary^  Ji  mandamus 
to  the  ordiimiy  to  licenee  anoth- 
er curate  subsequently  appointed 
and  presented  by  the  inhabitants^ 
who  had  given  notice  of  having 
withdrawn  their  former  nomina« 
lion  and  presentment,  and  oancelled 
the  agreement,  was  denied^  and 
the  rule  was  discharged  nith  costs. 
The  King  v.  The  BiSiop  of  Oaford. 
7  JSasty^oa, 


CURRENT  MONEY. 

1  Current  and  lawful  money  are  sy- 
nonymous.    ±  Dallas,  ±26. 

^  The  legal  currency  of  FeKnajdva- 
nia  was  continental  money.    A. 

3  A  bond  payable  in  ^^  lawful  cur- 
rent money  of  Pennsylvania^  must 
be  taken  to  relate  to  the  money  is- 
sued by  Congress.    lb. 

4  Current  lawful  numey,  by  positive 
words  of  the  act  of  assembly,  means 
such  money  as  is  current  at  the 
time  of  entering  into  the  centradt 
1  Dallasj  ±75. 


CURTESY. 

Tenant  by  curtesy  initiate^  has  not  an 
estate  forfeitable  by  his  attainder 
of  treason.    4  IMllaSf  168. 
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II.  CttsUmingemnL 


I.  Custom  ofMerchards; 

II.  Lustom  %n  Ueneral* 

I.  Custom  of  J^ferchards^ 

i  The  cQstDoi  of  merchants  mast  be 
controlled  by  adjudged  easiis.  £* 
die  and  anoUier  v.  East^lndia  Ccnu* 
pany.    i  Black,  298.   2  Jiurr,  1216, 

It  arises  from  the  general  established 
law,  and  not  from  special  or  local 
usages  nor  the  opinion  of  raer* 
chants.    Ibid, 

Bttt  it  may  be  proved  by  the  general 
opinion  and  understanding  of  mer« 
chants.  Camden  v.  Cowley,  i 
Black.  417, 

2  A  corporation  being  entitled  to  a 
customary  duty  on  com  imported,  a 
custom  that  factors,  free  of  the  cor-!> 
porution,  shall  reeeiTe,  to  their  own 
use,  that  part  of  the  duty  which  a-^ 
rises  froni  corn  consigned  to  them 
as  factors,  is  good  in  law.  Cock' 
sedge  V.  fanshaw.    i  Doug.  iig. 

8  A  cnstom  that  a  man  who  signs  a 
note  promising  to  pay  money  to  an- 
other or  his  order,  shall  be  obliged 
to  pay  it,  is  a  void  custom.  Potter 
V.  Pearson.  2  L,  Raym.  709.  i 
SaUc.  129, 

4  Custom  that  none  shall  trade  in  a 
town  besides  persons  free  of  the 
gilda  mercaioria  there,  ^u.  Wheth- 

^er  valid  in  any  place  except  Lon- 
don? Jiayovy  4"c.  of  Wvdon  v. 
Wilks.  1  Scdk.  203.  2  L,  Bay- 
mondy  ±129  f 

5  It  is  a  good  custom  for  persons  to 
be  admitted  lo  freedom,  to  be  oblig- 
ed to  swear  on  the  New-Testament. 
It  is  not  unreasonable  that  the  oath 
should  be  recj^uired  to  be  taken  her 
fore  the  admission.  In  setting  out 
in  the  return  to  a  piandamua,  a  cus- 
tom to  hold  courts  for  the  admis- 
sion of  freemen,  the  plaei-  is  suffi- 
ciently alleged,  if  it  be  averred  to 
be  held  within  the  city ;  and  the 
time  when,  need  not  be  set  out.  The 
Jibing  V.  Bosworth.   2  Sir,  1112. 


I  Custom  for  24  parishiouen  to  make 
a  rate,  a  eertain  proporlioa  of 
which  to  be  levied  on  a  Ulaktip^ 
eified,  void  for  uueertainty.  liai 
V.  Coates.    2  8tr.  1145. 

9  A  custom  in  a  manor  thtt  tb 
grantee  of  a  eusiomarv  estate,  whieh 
passes  either  by  deed  orsarreoder 
and  admittance,  roust  be  admitted 
during  the  life  of  the  greutor,  is 
good  in  law.  Fenn  d.  Mchsrds  f . 
Marriott.     ffUles,  430. 

S  Right  or  privilege  by  law  or  ens- 
tom  of  gleaning  or  leasing,  masl  be 
exereiHed  under  proper  ciremi' 
stances  and  restrictiou.  Bex  r. 
Price.    4  Burr.  1925. 

4  A  custom  within  a  hundred  deta 
decimando  for  things  titheabte  ie 
jure,  is  bad.  Agistment  of  barrel 
cattle  not  for  the  plough  or  pailii 
<fe  jure  titheable.  ffiete?.  ffW- 
son.    i  X.  Raym.  137.  28(dk.m 

Q  A  custom  that  tenants  wbetber  h 
parol  or  deed  shall  liave  the  nv- 
going  crop  after  the  eipiratiwof 
their  term,  is  good  in  law.  ^ 
gleswatih  v.  jBaUison.  iDaa^i 
201,  n, 

0  In  pleading  a  cnstoniytbe  eieep- 
tions  to  it  must  be  stated*  ^^^ 
y.  Blandford.    Cowp*  63. 

7  A  custom  that  a  person  shall  seid 
for  his  tithe  milk  is  good.  A  i«|- 
dus  to  pay  part  of  the  thii^vbieh 
is  tithe  is  not  good,  onless  it  is  to 
be  paid  in  a  more  beneficial. ««»• 
ner  than  that  which  the  lawp 
scribes.  Hilly.  Vokx.  li- 
mond,  358.    2  Salk.  606. 

8  Custom  to  bury  as  nearaspo« 
to  ancestors  is  bad.    jftyrv.^w*' 
son.    ^  Wits.  28.  , 

9  Custom  to  pay  for  bapti«"  •" 
burials,  triable  at  law.  •*»«* 
V.  Walker.    8  Salk.  86. 

10  Custom  for  pay  money  for  m*'^' 
ing  triable  at  law.  TUmff^^' 
Davenport.    3  Salk.  86. 

II  A  custom  that  a  person  shall  pJ 
the  churching  fee  who  ii  ^^ 
churched,  is  void.    A  custom  tl»^ 
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a  turn  of  money  shall  be  paid  at 
the  usual  time  aAer  a  woman's  de- 
livery,  when  she  should  be  ehureb- 
ed,  is  void  for  uncertainty,  if  it  does 
not  shew  what  that  usual  time  is. 
JSTaylor  qui  tarn  v.  8cotL    2  L.  Ray- 

12  If  a  custom  be  pleaded,  another 
custom  repugnant  to  it  cannot  be 
replied  without  a  traTeree,  but  a 
custom  or  matter  consistent  with  it 
may.  Kinchin  v.  Knight.  1  JVils. 
29B.     i  Black.  49. 

i3  Customs  not  coeval,  though  both 
time  out  of  mind.    Lovelace^ 8  Case. 

1  8alk.  203. 

14  Occupier  of  a  messuage  and  lands, 
who  has  comnion  in  the  lord's  waste, 
may  set  up  a  custom  to  cut  rushes 
as  annexe«i  to  his  right  of  common. 
Beau  V.  Bloain.  3  JFUs.  456.  2 
Black.  926. 

16  It  is  not  a  good  custom  for  an  in- 
ferior court  to  award  a  tales  de  cir* 
eumstantibus.  Ball  v.  Knight.  2 
8tr.  941. 

16  A  custom  that  a  writ  of  error  from 
an  inferior  court  shall  not  be  made 
returnable  until  a  certain  number 
of  courts  have  been  held  there,  af- 
ter the  teste  is  destroyed  by  a  stat- 
ute extending  the  interval  lietween 
the  holding  of  each  court;  such 
custom  extends  to  those  proceedings 
only  which  have  existect  within  the 
jurisdiction  immemorially.  There 
can  be  no  outlawry  in  a  country  in 
which  there  is  no  coroner.  Wilbra' 
ham  V.  Doyley.     2  L.  Raym.  691. 

2  Salk.  500. 

17.  A  custom  for  the  reeve  of  a  ma- 
nor to  make  a  drift  of  the  cattle 
upon  common  within  the  manor,-  at 
any  time  when  the  steward  of  the 
manor  shall  appoint,  and  impound 
such  as  have  no  right  upon  the 
common  any  where  within  the  ma- 
nor, is  good,  and  not  inconsistent 
with  the  claim  of  a  right  of  com- 
mon throughont  the  year.  A  right 
of  common  by  prescription  may  be 
regulated  by  custom.  FoUet  y. 
Troake.    2  L.  Raym.  1186. 

IS  A  custom^  <^  that  where  the  cus- 


tomary tenant  of  a  manor  has  coal- 
mines lying  under  the  freehold  lands 
of  other  customary  tenants,  within 
and  parcel  of  the  manor,  he  may 
sink  pits  to  get  the  coals,  &c.  may 
lay  the  coals  when  got,  and  the 
earth  and  rubbish,  &e.  on  the  land 
near  such  pits,  (such  land  being 
customary  tenements,  &e..)  there  to 
remain  and  continue,  (not  sayinc; 
how  long,  or  for  a  convenient  time,*) 
may  lay  and  continue  wood  there 
for  the  necessary  use  of  the  pits, 
may  take  away  in  carts  and  ^^ag- 
gons  part  (not  saying  how  much) 
of  the  coals,  and  burn  and  make  in- 
to cinders  the  other  parts  there  at 
his  will  and  pleasure ;''  is  a  bad 
custom,   as  being   both    uncertain 
and   unreasonable.      Broadbend  v. 
f^ilks.     WUles,  860.     1  Wils.  63, 
2  8tr.  1234. 

19  A  custom  that  every  man  inhabit- 
ing in  the  parish  of  A.  who  marries 
by  licence  in  another  parish,  shall 
pay  5s.  to  the  rector  of  A.  for  and 
in  regard  of  said  marriage^  is  bad. 
Richards  q.  t.  v.  Dovey.  fVilksy  «22. 

20  But  a  custom  that  every  inhabits 
ant  of  a  parish  of  the  age  of  16  (of 
whatever  religious  sect)  shall  pay 
4d,  yearly,  as  an  Easter  offering,  it 
good.  Fuller  q.  t.  v.  8ay.  WxUes^ 
629. 

21  A  custom  for  all  the  inhabitants 
of  a  town  to  play  at  any  rural  sports 
or  games  in  »  close  at  all  times  of  the 
year  is  too  general,  as  extending  to 
anu  rural  sports.  Milleckamp  v. 
Johnson.    fVilles;  203j  notes. 

In  such  case,  all  times  of  the  year^ 
would  be  understood  to  mean  only 
legal  and  reasonable  times  of  Uib  year. 
Ibid. 

But  a'  custom  for  all  the  inhabitantji 
of  a  parish  to  play  at  all  kinds  of 
lawful  games,  sports,  and  pasthnes, 
all  reasonable  times  of  the  year,  is 
good.    Ibid. 

Though  a  similar  enstom  for  att  per- 
sons  who  for  the  time  oeing  are  in 
tfte  9aid  parish,  Sfc  is  bad ;  and  so 
likewise  a  custom  for  the  poor,  ne- 
cessitous^ and  indigent  householders 
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€fa  toiun  to  cut  and  carry  away  Vie 
rotten  l)oughs  and  brandies  in  a  cLose^ 
IS  bad,  on  account  of  the  uncertain 
description  of  thi*  persons.    Ibid, 

22  A  custom  that  ail  the  householders 
in  the  parish  of  •i.  shall  grind  all 
their  com  which  shall  be  u«ed  by 
theniy  ground  within  the  parish,  is 
good.  Dake  v.  Wiglesivorth.  fVil- 
lesy  654. 

But  a  custom,  that  they  shall  grind 
all  their  com  used  or  sold,  is  bad. 
Ibid. 

Buch  an  eblig^ation  on  an  occupier  of 
one  of  such  houses  is  not  extinguish- 
ed, bj  one  of  our  kin^  having  been 
formerly  seised  in  fee  of  such 
house,  and  of  the  mill  at  the  same 
time.    Ibid. 

^iL  If  it  would  not  have  been  extin- 
guished by  the  king's  having  inhab- 
ited such  house  P    Ibid. 

33  8o  is  the  custom,  that  the  inhabi- 
tants of  a  manor  shall  grind  all 
their  corn,  grain,  and  maft,  whieh, 
by  them,  or  any  of  them,  shall  be 
used  or  spent,  ground  within  the 
manor  at  certain  mills.  Cktrt  v. 
Birkbeck.    Doug.  318. 

S4  But  if  it  were  that  they  shall  grind 
all  their  grain  whatsoever  by  them 
spent  or  sold  at  certain  mills,  it 
would  be  void.    Ibid. 

23  John  Roive  went  to  live  with  John 
Stewardy  a  freeman  of  Colchdster, 
at  or  before  Michaelmas  1731,  upon 
liking,  in  order  to  his  being  bound 
apprentice,  and  continued  to  live 
with  and  serve  his  master  in  that 
manner  till  the  2hih  July  1732; 
when  he  was  bound  apprentice  to 
him  by  indenture  for  seven  years, 
to  eommence  from  the  said  Jkicha- 
elmas  1731.  He  continued  to  live 
with  and  serve  him  under  the  said 
indenture,  from  said  2Uh  July  ±7S2y 
until  within  about  a  year  and  an 
half  of  the  end  of  the  term  of  seven 
years ;  when  an  indorsement  was 
made  on  the  said  indenture,  where- 
by his  master  let  him  to  a  nou-free- 
toan  for  the  residue  of  his  time : 
with  whom  he  lived  and  served  the 
remainder  of  the  said  term.     ^Ht 


Whether  this  binding  and  npk$ 
are  sufficient  to  entitle  the  appm- 
tiee  to  be  admitted  or  sworo  &  free 
burgess  under  a  custom,  **  That er- 
ery  person  who  had  served  ai  as- 
prentieeship  by  indenture,  for  tbi 
term  of  seven  years,  toaoy  f^eeauu^ 
had  a  right  to  be  adnitted  vA 
sworn  a  freeman,  or  sHon  abv- 
gess,  &c."  Rbx  v.  Howe,  4  But- 
rowsj  2287. 

26  A  cu»tora  within  a  nsDor,  thai 
lands  shall  descend  to  the  eUesf  of- 
fer, where  there  is  neidier  aMBnor 
a  daughter,  does  not  extend  to  as 
eldest  niece  ;  but  the  lands  mast  de- 
scend according  to  the  rules  of  thi 
common  law,  in  default  of  snehioiif 
daughter,  and  sister.  Jknn  ini» 
Goodwin  and  J^mi^et  lur.  r.  ^prtjj, 
1  Term  Rep,  466. 

27  it  seems  tliat  a  castooi  for  tk 
homage  to  assess  a  compensatiooii 
lieu  of  heriotf  to  be  paid  by  anifl- 
coming  copyholder  on  sorrenderer 
alienation  is  not  good.  Farkw  v* 
Radcliffe.     l  Bos.  SfPuILm 

2S  A  custom  to  swear  the  jorontt 
one  court  leet,  to  inquire,  and  to  n- 
turn  their  presentments  at  the  ««rf 
court,  is  had  in  law.  Jkddsmr* 
Moscrop.    2  East,  06. 

29  A  custom  for  poor  taid  twit^ 
householders  living  in  A.  to  est  toj 
carry  away  the  rotten  boughs  «■• 
branches  in  a  cha^e  in  .fl.  cts««t|* 
supported ;  the  descriplioi  of  thft 
persons  entitled  being  too  va^. 
Selby  y.  Robinson.   2TermBef.^J^ 

30  And  where  the  defendant  jttstifiedJ| 
trespass,  under  such  a  custsnm*^'" 
was  found  for  him,  the  court  set  a- 
side  the  verdict  on  that  issoMm 
entered  a  verdict  for  the  P***!^ 
with  nominal  damages.  ^'^ 
Rep.  758.  . 

31  A  custom  Ibr  all  the  inbabitaw 
of  a  parish  to  play  "  at  all  «■*• 
lawful  games,  sports,  and  P»****J 
in  the  close  of  A,  at  all  «easoit» 
times  of  the  year  at  their  free  wu* 
and  pleasure''  is  good.  But  a  «•• 
ilar  custom  "  for  all  persons,  W^ 
time  being  in  the  said  pariih^  « 
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Im^.  Fitek  V.  Bawling.  2  H. 
Black.  303. 
Z2  A  custom  that  every  pound  of  bat- 
ter sold  in  a  particular  market-town 
shall  weigh  18  ounces,  is  bad.  JW 
We  V.  Ihmrell.    3  "F^n  Rep.  271. 

33  Whether  a  custom  that  butter  shall 
be  sold  10  lumps  of  a  certain  weight, 
may  not  be  supported?  Qa.  3 
Ih-m  Bep.  271. 

34  A  custom  to  take  a  profit  in  alieno 
solo^  is  bad ;  such  a  right  can  only 
be  claimed  by  prescription.  Grim- 
stead  V.  Marlowe.  4  Term  Hep. 
717 ;  and  Hardy  v.  Holiday^  cited. 
4  Term  Rep.  718. 

35  Evidence  of  a  custont  in  Guernsey^ 
that  acts  of  pariiameul  do'  not  bind 
the  people  tiJl  res^lstered,  cannot  be 
receiveti.  The  Jiitorney  General  v. 
Le  MarchanU     2  Term  Bep.  20l,n. 

36  A  custom  that  all  the  customary 
tenants  of  a  maTior  kavin*^  s^ardensj 
^wrce^s,  of  their  customary  tenements 
respective! Yy  have  immemoiialJy 
hy  themselves,  their  tenuiits  and 
occupiers,  dug,  taken,  and  carried 
away  from  a  waste  within  the  ma- 
nor, to  be  used  upon  tlieir  said  cus- 
tomary tenements, /or  tlie  purpose  of 
making  and  repairins:  grass  plots  in 
the  gardens  parcels  of  the  sa,me  re" 
speciively^for  the  improvement  there' 
of,  such  turf  covered  icith  s^ass.Jit 
jor  the  pasture  of  cattle,  as  hatfi  been 
Jit  and  proper  to  be  so  used^  at  all 

times  of  the  year,  as  often  and  in 
such  qtianfity  as  occasion  hath  require 
ecf,  is  bad  in  law,  as  being  indehnite 
and  uoeertain,  and  destructive  of 
the  common :  and  so  is  a  similar 
oustom  for  taking  and  applying 
such  tarf  for  the  purpose  of  making 
and  repairing  the  banks  and  mounds 
HI,  of  and  for  the  hedges  and  fences 
•f  such  customary  tenements.  Wii^ 
$onw.  Willes.    7  Easty  I2i. 


CUSTOM  OF  LONDON. 

i  Custom  to  pnnish,  hy  informatioiii 
in  the  eonrt  of  aldermen,  for  assault 
ftod  eentemptuotts  words,  of  an  al^ 


derman  in  execution  of  his  office,  i» 
good  ;  otherwise,  if  to  disfranchise. 
The  ^een  v.  Rogers.  2  Sulk.  425. 
2  L.  Raifnu  777. 

2  The  child  of  a  freeman  of  London^ 
when  of  age  may,  in  consideration 
of  a  present  fortune,  bar  herself  of 
her  customary  part.  The  fortune 
of  a  wife  may  be  settled  on  husband 
till  he  fails,  and  then  to  her  sepa- 
rate use.  Lockyer  and  another  v. 
Savage  and  anotlier,  in  the  exche- 
quer.    2  Str.  047. 

3  Where  a  feme  covert,  by  custom  of 
London  has  authority  to  trade  as  a 
feme  sole,  and  so  enters  up  judgment, 
it  does  not  appear  that  this  empovs- 
ers  her  to  contract  a  debt  by  bond  $ 
neither  can  she  give  a  warrant  of 
attorney  to  enter  up  judgment  on 

her  debt  as  sole  trader  ir  a  court  of 
common  law,  or  prosecute  or  defend 
an  action  therein,  without  her  hus- 
band's name  being  joined.  Jewson 
Y.  Read.  Lnfft,  134. 
And  indeed  in  the  city  courts- the  nam* 
must  be  joined  for  conformity.  lb. 

4  Certificate  of  the  custom  of  Xov- 
don,  concerning  the  advancement  of 
children  by  their  fathers.  Chace 
T.  Box^    1  L.  Raym.  484. 

0  No  words  are  actionable  by  the 
custom  of  London  which  do  not  ne- 
cessarily import  whoredom.  Cus- 
toms must  be  taken  strictly.  1  L. 
Raym.  103.  Palmer  y.  Branch  anS 
Hrfe. 

6  The  loss  of  a  part  of  the  personal 
estate  of  a  freeman  of  London,  by 
the  insolvency  of  his  executor,  shall 
fall  first  upon  the  testamentary  part 
of  it,  not  upon  that  and  the  custom-^ 
ary  parts,  pro  rata. '  Redshaw  v. 
Brasier,  in  chancery.  2  L.  Ray- 
wond,  1328. 

7  Words  tantamount  are  within  the 
custom  of  London.  Hodgkins  and 
Wife  Y.  Corbett  and  Wife.  1  Str. 
04a. 

8  The  court  will  not  take  notice  of 
the  custom  in  London,  that  an  ac- 
tion shall  lie  for  calling  a  woman 
^^  whore,"   because  it  haft  not  boea 
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certified.  Staunton  v.  Jones.  1  DoU' 
glas^  380^  n.  381. 

But  the  city  court  takes  notice  of  the 
customs  of  the  city.     IHd, 

0  The  husband  covenanted  to  take 
up  bis  freedom  in  London,  but  did 
not ;  his  estate  distributed  accord- 
ing to  tlie  custom.  Frederick  v. 
Frederick^  in  chancery^   1  Str,  455. 

iO  Custom  of  the  city  of  London,  th&t 
none  but  free  porters  shall  carry 
eorn,  &c.  eood.  A  bye-iaw  which 
consists  of  several  particulars  may 
be  good  in  part,  and  void  for  the 
remainder.  Fazakerly  v.  fViitshire, 
1  8tr.  402. 

11  Builder  of  an  house  in  London  on 
a  new  foundation,  is  not  entitled  to 
erect  half  his  flank,  or  side  wall,  on 
his  neighbour's  vacant  ground. 
Barlow  v.  J^hnnan.  2  Blackstonej 
939. 

12  Action  against  a  -feme  covert  as 
sole  trader,  may  not  be  removed  by 
liabeas  corpus  from  the  city  courts. 
Fope  V.  Faux  and  JVife.     2  Black. 

1060. 

13  If  tlie  Recorder  of  London  has  cer- 
tified a  custom  as  part  of  the  cus- 
toms of  London,  the  court  must  take 
notice  of  it,  and  it  cannot  be  certifi- 
ed again.  Blacquiere  and  anotfiery 
assignees,  v.  Sampson  and  another, as- 
signees,   1  Douglas,  377. 


CUSTOMS  ON  MERCHANDIZE. 

1  Prisage  an  ancient  duty  on  g^ods 
granted  away  by  the  crown,  is  dis- 
chargeable with  other  duties  charg- 
ed on  the  same  goods,  while  in  the 
grantee's  hands.  Faul  v.  Shatv. 
In  Exchemier,    2  Salk.  6 17. 

2  Wreck ea  goods  pay  no  customs^ 
'  nor  do  such  as  are  flotsam.     Court- 
ney v.  Bower,    1  L,  Raytn,  50i, 

3  Where  the  captain  of  a  vessel  is 
obglied  by  law  to  deliver  a  mani- 
fest of  his  cargo,  he  does  not  com- 
ply, unless  he  exhibits  a  true  and 
accurate  one.    1  Dallas,  205, 

4t    Every  thing  put  on  board  of  a  ves- 
sel, is,  generally  speaking,  compre- 


hended in  the  deseription  of  ker 
cargo.    Ih, 

5  What  unlading  of  goods  will  h 
cause  of  confiscation.    lb. 

6  The  want  of  knowledge  or  of  par- 
ticipation of  the  owners  will  not  pre- 
vent the  confiscation  of  &  vmel, 
from  which  goods  hare  been  on- 
laded  before  a  due  entrr  at  ikt 
custom  house.    Ih, 


D 


DAMAGES. 

1  Where  damages  are  given  not  ki- 
yond  the  declaration,  nor  for  nil- 
ter^ioUwithiu  the  action,  the  jiaj 
are  the  proper  judges,  and  tlieeout 
will  not  incline  to  onseltle  thea, 
unless  the  matter  admits  ofattf* 
tain  estimation,  and  the  jurjhin 
violently  and  extravagaDtJy  ei-; 
ceeded  it ;  but  where  the  ctoMtf 
action  is  an  injury  to  the  person  or 
reputation,  or  there  is  do  eertai 
measure  ofdamageSjthejorjoDgW 
to  decide.  OUbeH  v.  Btrkmlui^ 
I-offt,  771.  J 

2  Where  in  trespass  there  arc  sere- 
ral  damages,  judgment  may  be  « 
meliorihus  damnis,     Sahm  v.  Uf^- 

s  1  fFils,  30.  J-,. 

In  an  action  for  battery,  rfu« 
wound  was  visible,  and  the  daw- 
ges  are  inadequate,  the  court  Jiu 
increase  them  either  alWneij^ 
or  writ  of  inquiry.     M^^'^ 

±L,Raym.m,    3  SW^  ^*L- 
The    court  has  a  disereljoBa^ 
power  to  increase  the  daiiH^  ^ 
mayhem,    Brown  v.  Si^' 

JFils,  5,  ,     t0. 

Damages  assessed  againsi  oc 
ers,  though   the  defendants  g^ 
ing  to  issue  are  acnnitted. 
V.   Wehh  and  another,    i  ^^ 

1222. 


3 


4 


5 


6 


No  damages  recoveraWf^J^jj^ 
tention  of  debt,  in  an  a«<»f  V 
bribery  act,  in  pa^lia!Jf"^*ift^ 
tions.     Cumiftg  v.  W    *'^ 
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r    Bamages  eannot  be  severed,  where  determination.     Tully  ▼.  Sparkes. 

eoant  is  of  a  joint  trespass,  and  jary  2  L  Raym.  1070.'    2  Sir*  867. 

find  defeudaot  guiltj  accordingly.  15  Where  there  are  several  defend- 

Hill  y.  GoodchUd.    5  Burr.  i^^O,  ants  damages  may  be  severed.  Chap- 

8  The  damages  cannot  be  given  sep-  man  v.  House^  Stater  and  Goodacre. 
arately  against  several  defendants.  2  Str.  1140.  See  79, 422  and  910, 
Lotqfield  v.  Bancroft  and  another,  as  to  this  poiiit. 

2  Str»  010.  16  Upon  a  nonsuit  in  replevin  for 

9  Damages  cannot  be  recovered  in  an  distress  for  a  poor's  rate,  if  the  ju- 
aetioii  for  any  matter  which  occur-  ry  omit  to  inquire  of  damages,  that 
red  after  the  commencement  of  the  may  be  supplied  by  writ  afterward?. 
action.  Where  entire  damages  are  Herbert  v.  Waters,  1  SaUc,  2Ud. 
^iven,  if  judgment  cannot  be  given  1  L,  Raymond^  60. 

for  the  whole,  it  shall  be  arrested.  17  Verdict  in  an  action  for  trinu  con. 

Baker  v.  Bache,    2  L,  Rayin,  1382.  with  the  plaintiflPs  wife  shall  not 

See  also  BrasfUld  v.  Lee,       i  L.  be  %et  aside  for  exc^essivcness  of 

Raym,  329.  damages.     Wilford  v.  Berkeley,    i, 

\  ^u,  if  the  court  may  not  assess  the  Burr,  609. 

I       damages  in  all  eases  where  there  is  18  In  an   action  of  debt  on  a  bond 

judgment  by  default  ?    1  Douglas,  where  judgment  is  rendered  for  tho 

316,  n.  whole  penalty  to  stand  as  security 

^0  Instance  where  this  was  don^  in  for  future  breaches  of  the  Condition, 

fin   action  on  a  promissoir  note.  the  court  will  give  damages  sus- 

Rashleigk  v.  Salmon,      1  Douglas,  tained  up  to  the  time  of  tendering 

316,  It.  judgment.     1  Ma^.  10. 

il  Different  damages  given.     Lant^  19  In  an  action  brought  ilpon  statute 

T.  Sanieloe,     1  Str,  79 ;  sed.  qu?  to  recover  double  damans  the  jury 

And  see  910  aiid  1140.  are  to  assess  single  damages  and 

12  Upon  a  recognizance  of  bail  no  the  court  double  them.  1  J^<is.  ±53* 
damages  can  be  given  occasioni di-  20  Question  as  to  liquidated  damages* 
laiioni$  e^vecutionis,      Fanshaw  v.  1  Mass.  191. 

Morrison,      1  SaUc,  208.      2  L,  21  In  replevin  damages  are  given  te 

Baym,  1138.  the  amount  of  six  per  cent,  on  tho 

13  in  trespass  against  custom-house  penal  sum  of  the  bond,  as  well 
officers  for  entering  piaintilTs  house',  where  the  taking  was  on  mesne 
and  searching  for  run  goods  where  -  process  as  on  execntion.  1  Mass. 
they  found  none ;  jury  assess  100^.  421. 

daniages  dn  a  writ  of  inquiry ;  court  22  In  an  action  ot  the  case  against  a 

refused  to  set  aside  the  inquisition.  sheriff  for  the  escape  of  a  debt- 

Bruce  v.  Rawlins,    4  Wils,  61.  or,  committed  on  original  process, 

14  In  an  action  of  debt,  if  there  is  no  through  the  insufficiency  of  the 
writ  of  inquiry  to  ascertain  the  dam-  gaol,  the  jury  have  a  discretion  in 
ages  sustained  by  the  detention  of  assessing  the  damages,  which  the 
ttici  debt,  those  damasks,  as  well  as  plaintiff  has  sustained,  and  are  not 
the  dost  of  the  suit,  should  be  stated  bound  to  find  for  him  his  whole 
to  be  given  with  the  assent  of  the  debt.    2  Mass,  5^6. 

plaintiff.  23  In  an  action  upon  a  covenant  of 

But  the  omission  of  sueh  statement  warranty  of  lands,  the  measure  of 

may   be  supplied  at  any  time.    A  damages  is  the  value  of  the  lands, 

Mrrit'of  error  from  the  king's  bench  at  the  time  of  the  eviction.     Gore 

into   the  exchequer  chamber  does  v.  Brazier,    3  Mass.  523. 

not  remove  the  record,  but  only  a  24  In  an  action  for  slander,  the  plain- 

t'ranseript  of  it,  but  with  a  contrary  tiff  may  give  in  evidence  bis^own 

d7  rank  and  condition  of  life,  to  a^ra- 
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vate  the  damages :  and  the  defend- 
ant may  avail  himself  of  saeh  evi- 
denee,  when  it  will  have  a  legal 
tendency  to  mitigate  the  damages. 
Lamed  v.  Buffinion,  B  Jiass.  54«. 
25  The  defendant  in  sueh  action  may 
give  in  evidence,  under  the  general 
issue,  facts  tending  to  mitigate  the 
damases,  whieh  he  will  not  be  per- 
mitted to  do,  when  he  has  pleaded 
the  truth  of  the  words  in  justifica- 
tion,   lb. 

2Q  If,  through  the  fault  of  the  plain- 
tiff in  sueh  action,  the  defendant,  at 
the  time  of  speaking  the  words,  and 
when  he  pleaded  tne  justification, 
had  good  cause  to  believe  they  were 
true,  lie  may  shew  this  in  mitigation 
of  damages.    Ibid, 

^7  For  the  breach  of  a  eorenant  of 
seizin,  the  damages  due  are  the  val- 
ue of  the  land  at  the  time  of  the 
conveyance,  and  interest  thereon  to 
the  time  of  the  judgment.  Caswell 
V.  TFendelL    4  JJaas,  108. 

28  In  trespass  auat^e  clausumf  regit  a- 
gainst  several,  where  the  evidence 
was  of  three  distinct  tres]>asses,eac1i 
of  which  was  committed  jointly  by 
some  of  the  defendants  onlv  (all  of 
them  being  on  the  close  at  the  same 
time,)  part  of  them  were  defaulted, 
and  part  pleaded  not  guilty :  the 
damages  of  each  trespass  were 
rightly  assessed  jointly  against 
those  who  jointly  committed  it :  and 
the  damages  for  the  several  tres- 
passes were  rightly  assessed  sever- 
ally. Proprietors  of  the  Kenmbeck 
Turchttse  v.  Boulton  et  aL  4  MaS' 
sachusetts^  419. 

JO  In  such  case  the  costs  are  to  be 
taxed  jointly  against  all  the  defend- 
ants.   Ibid' 

So  Where  after  a  default,  damages 
are  assessed  for  the  plaintiff  either 
by  tlie  judge  or  the  jury,  and  the 
judsre  admits  illegal  evidence,  the 
party  agrieved  may  file  exceptions 
to  such  admission,  and  thus  bring 
the  question  before  the  whole  court. 
Storf^  v.  White.    7  Mass.  448. 

31  On  an  appeal  from  the  admiral (y, 
the  high  court  of  errors  and  appeals^ 


having  reversed  the  decree  of  tlie 
court  below,  granted  a  rehearing  up- 
on this  point,  whether  the  higheoul 
of  errors  and  appeals  had  a  discre- 
tionary power  with  rtespect  to  dam* 
ages  ?  nliieh  was  determined  in  tin 
affirmative,    i  Ballas^  185. 

32  In  a  suit  against  the  eaptain  of  & 
privateer,  brought  by  the  owneri 
of  the  vessel,  after  a  recovery  a- 
gainst  them  for  hi«(  roiscondoct,  ia 
seizing  a  ship  and  cargo  as  prize, 
whii^h  were  not  so,  the  high  eoort 
of  errors  and  appeals  did  not  make 
the  amount  paid  by  the  owners, 
tlic  measure  of  damages  aainst  the 
captain  ;  but,  upon  some  laTorable 
circumstances  appearing  for  hin, 
they  decreed  considerably  less,  ft 

S3  Damages  may  be  giveo  uaderi 
prayer  for  general  relief.  3lW- 
ifls,  86,  7. 

34  Where  the  award  of  danages 
should  be  joint,  and  where  several. 
3  Dallas,  88^  11^. 

35  Where  a  judgment  or  decree  ii 
affirmed  on  a  writ  of  error,  there 
can  be  iio  allowance  of  dam^e^i 
but  for  the  delay.  z1kU,m 
804,  337,  8. 

36  A  chait^  for  counsels  fees  ia  w 
estimate  of  the  damages  on  which 
a  decree  was  founded,  disallowed 
on  error.     3  Dallas^,  306. 

37  The  law  of  Bhode-Uard,  respect- 
ing damages  on  bills  of  exehsnp* 
3  bdlasy  341  to  356. 

38  Where  the  courts  of  Boit-lsm 
assess  damages  without  a  jory'  * 
DattaSy  344  to  356. 

39  If  there  was  no  reasonable  grsuw 
of  suspicion  that  the  vessel  wm 
trading  contrary  to  law,  the  eoffl- 
mander  of  a  U,  8.  ship  of  var*J» 
seizes  her  and  sends  her  in  is  bw'^ 
for  damages.  Murray  v.  Q^sr^^ 
ietsey,    2  Cranch^  64. 

40  The  repoYt  of  the  assessors  oi^J 
to  state  the  principles  onvhichi^ 
is  founded ;  and  not  a  i?n)«§  *•* 
without  explanation.    Jl^       # 

41  A  commander  of  a  ship  of  w«J^ 
the  U.  S.  in  obeying  the  instroetisw 
of  the  president  of  the  K  ^-^^'^ 
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hU  peril.  If  those  instruetions  are 
Hot  strictly  warranted  by  law,  he  is 
answerable  in  damages  to  any  per- 
son injured  by  their  execution.  Lit- 
tle V.  Jknreme.    2  Crunch,  170. 

42  ^tu  Whether  probable  cause  will 
excuse  from  damages  P  2  Chranch^iTe, 

43  Under  what  circumstances,  the 
full  value  of  the  land  will  be  given 
ill  damages,  for  obstructing  a  water 
eonrse.    4t  Dallas,  147. 

44  Where  a  plaintift*  may  recover 
damages  commensurate  to  the  inju- 
ry, notwithstanding  the  contract 
contains  a  penalty.    4  Dallas,  140. 

45  Though  title  to  land  cannot  be 
acquired  by  parol  contract,  the 
contract  is  good,  and  damages  may 
be  recovered  for  non-performance. 
4  Dallas,  ±32. 

46  Whetlier  mesne  profits  can  be  re*- 
eovered  in  ejectment  by  way  of  damr 
ages.    ^Dallas,  t38. 

47  The  owner  liable  for  damages 
done  by  his  ship  to  another  ship, 
though  she  was  in  the  charge  of  qk 
pilot.    4  Dallas,  206. 

48  Rule  for  assessing  damages.  lb. 

49  The  rule  established,  that  in  an 
action  upon  a  covenant  of  seizin 
the  plaintiff  shall  recover  only  the 
money  paid  for  the  land  and  inter- 
est, applies  to  actions  brought  upon 
conveyances  of  land  in  other  states, 
as  well  as  to  conveyances  of  land 
in  this  commonwealth.  jYichols  v. 
Walter  et  ah  Exeicutors.  8  Jiassar 
ekusetts,  243. 

90  The  covenantee  iu  an  action  upon 
a  covenant  of  warranty  in  a  con- 
veyance of  land,  is  entitled  to  noth- 
ing more  than  the  consideration 
paid  and  interest,  until  after  evic- 
tion. Harris  et  al.  v.  J)reivelL  8 
Mass,  252. 

^t  In  estimating  damages  for  breach 
of  a  contract  to  deliver  flour,  the 
jury  are  to  ascertain  the  value  of 
the  flour  on  the  day  when  the  cause 
of  action  arOse.  Douglass  v.  M^Jil- 
lister.    8  Cranch.  298. 

#9  In  an  action  of  trover,  if  the  judg- 


ment below  be  in  favor  of  the  orig- 
inal defendant,  the  value  of  the 
matter  in  dispute  on  the  writ  of  er- 
ror in  the  supreme  court  of  the  U, 
States  ii  the  sum  claimed  as  dam^ 
aces  in  the  declaration.  Cook  r. 
pKoodrow.    0  Cranck,  18. 

03  In  an  action  of  covenant  in  a  deed, 
where  the  grantor  covenants,  that 
he  has  an  indefeasible  title,  the 
^antee,  after  eviction,  can  only  re- 
cover the  value  of  the  premises  at 
the  date  of  the  deed,  not  at  the  time 
of  the  eviction.    4  IhUas,  441. 

04  If  the  clerk  make  a  mistake  in  the 
assessment  of  damages,  •  the  court 
will  order  him  to  make  another  as- 
sessment. Burr  V.  Reeve.  1  Johns. 
Rep,  507, 

J53  After  a  judgment  by  default,  in  a 
jcourt  of  common  pleas,  a  jury  was 
summoned  to  enquire  of  (he  dam- 
ages, which  were  assessed  in  the 
presence  of  the  court,  and  a  judg- 
ment entered  for  the  amount,  \uth- 
out  any  inqui^tiott  being  returned 
by  the  jury,  and  on  a  writ  of  error 
to  this  court,  it  was  held  to  be  re- 
gular, as  the  court  may  themselves 
assess  the  damages  without  the  in- 
tervention of  a  jury.  M^Cdlam  v. 
Barker.    8  Johns.  Rep.  103. 

06  In  an  action  of  debt  on  bond  for 
the  performance  of  a  covenant,  or 
with  a  condition  to  convey  lands,  the 
plaintiff  must  assign  breaches,  and 
have  his  damages  assessed  by  a  ju- 
ry. If  he  takes  issue  generally  on 
the  plea  of  performance,  and  a  ju- 
ry find  a  verdict  for  6  cents  dam*- 
ages,  and  he  enters  judgment  for  the    , 

! penalty,  he  cannot  issue  execution 
or  the  penalty.  Coperly  v.  JM'ichols. 
4  Johns,  Rep.  189. 

07  In  suits  on  bonds  for  the  perform- 
ance of  covenants,  it  is  compulsory 
on  the  plaintiff  to  assign  breaches, 
and  have  his  damages  assessed,  and 
if  no  damages  are  assessed  on  the 
breaches  assigned,  it  will  be  error. 
Van  Beuihuysen  et  al.  t.  De  Witt  ef 
aL    4  Johns,  hep.  213. 
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What  h  to  be  eonsidered  as  tlie  date 
of  a  bund.    1  Jj.(iss,  143. 


DAY  RULE. 

A  day  rule,  Yfheu  made,  eovers,  by  re- 
lation back,  the  liberation  of  a  pris- 
oner ivho  had  signed  the  petilion, 
Lpt  had  gone  out  of  the  prison  be- 
fore the  sitting  of  the  court  on  the 
same  day  ;  though  the  marshal  were 
sued  for  the  escape  before  the  sit- 
ting; of  the  court.  Fifld  y.  Jones. 
0  JSofty  i5U 


DB  BRUYN'S  PATENT. 

The  tme  constmetion  of  De  Bruyn^$ 
patent  is  a  fine  from  David'* s  Uook^ 
to  the  Saw-KUly  drawn  between 
those  two  points,  along  the  east 
shore  of  the  Hudson  river,  to  com- 
pose the  western  boundary ;  a  line 
along  the  west  bank  of  the  Fi^- 
lake^  in  its  whole  extent,  the  eastern 
boundary ;  and  straight  lines  from 
the  extremities  of  the  Fish-lake^  to 
the  stations  on  Nudson^s  or  7^- 
vid^s  Uook^  and  the  S^w4ciUy  the 
norUiern  and  sautliem  boundaries. 
Frier  and  Cooper  v.  Jackson  ex  denu 
Van  ^len,  in  error.  9.  J(^$»  JUez 
portSf  4^6. 


DEBT. 

i  Debt  on  judgment  in  B.  R.  lies  in 
the  marshalsea.  Anonymous.  1 
Balk.  200. 

2  Debt  against  an  heir  good.  Bed- 
sfiaw  V.  Hester.    3  SaUc.  479. 

3  Debt  brought  against  an  heir  with- 
out shewing  how  heir,  good.  JCil- 
low  V.  Eowden.    Salk.  178. 

4f  Debt  upon  a  judgment  of  non-suit 
in  an  inferior  court,  good.  J^urr^y 
V.  WHsim,    4  Wils.Z\%. 

9    Debt  lor  an  annuity  granted  by  de- 


fendant to  plaintiff  in  comidenita 
of  faithful  services^  for  her  lib^ 
held  good.  Bopt  t.  Cobwut,  JS^ 
i  Wits.  221. 

6  Debt  lies  for  sUeriff^s  fees  of  oe- 
eutii^  elegit.  Tuysm  y.  SkL  l 
Salk,  2Q9.    2  L.  haym,  Uli. 

7  Debt  lies  on  a  deed,  and  the  jury 
must  give  a  verdict  as  to  the  whole 
demand.  Oooper  v.  Shep/terd,  i 
Str.  1089. 

8  In  debt  for  rent  on  a  iesse  tt  will, 
o<^eupation  must  he  sheviL  Beila- 
Sis  v.  liurbrick.  i  Balk.  m.  i 
L,  Baym.  170. 

9.  Debt  does  not  lie  for  reAireserrd 
vpon  a  freehold  lease  during  the 
continuance  of  the  lease.  BiAsf 
qf  Winchester  v,  ffrtgW.  3  L 
Baytn.  I0d6. 

10  An  action  of  debt  will  lie  on  sfor? 
eign  judgment,  and  without  itating; 
in  the  declaration  or  proving  tke 
ground  of  the  judgment.  Wdkff 
V.  Wldtter.    1  Dau^.  147. 

Pebt  will  lie  wherever  inieHioAo  if- 
sumpsit  will.     1  Dofos.  6. 

11  Debt  lies  not  in  JreW  on  a  jd^ 
m^nt  in  Englard.  CttMj/  f.  tor 
say.    2  Str.  109Q. 

12  Debt  in  B.  R.  lies  notonaflJP^ 
nal  statute  made  before  Si  Jic-  ^ 
Sectis  of  penal  acts  made  isntt^ 
Hicks's  Ckise.    1  Salk.  373. 

13  In  debt  for  a  penalty  io  aitirles, 
the  jury  ought  to  assess  dt^^ei 
ppon  the  broach  assigned  accordins 
to  the  statute  of  8  and  9  W.3.c  10, 
^cd  shall  not0nd  the  debt;  or  a 
venire  facias  de  nova  shall  be  aware- 
cd.  jiragf  £s(j.  v.  Brand,  '2  W- 
son^  377. 

Of  An  actioq  of  covenant  does  oot  lie 
upon  the  statute  3  \V.  &M.r-**i 
against  the  devisee  of  land  ti  re- 
cover damages  for  a  breach  9tt9^- 
enant  made  by  the  denwr;  W  w 
remedy  thereby  given  is  conBned  « 
cases  where  deli  lies,  ^ite*^* 
Knuhly.    7  Ead.  128. 

15  Where  one  convicted  of  I«^ 
was  sentenced  to  pay  the  ownf r  i* 
treble  value  of  the  gowJ*  ^^^^ 
and  the  owner  ne&leet^  tos«''  "^ 
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In  serTice^  op  to  give  seearity  to  the 
gaoler  for  the  charge  of  keepiD^  the 
prisoner  after  thirty  days  had  ex- 
pired, and  he  w&s  afterwards  dis- 
ehai^d  by  order  of  court ;  it  was 
held  that  the  ovvner  eould  not  main- 
tain an  action  of  debt  against  the 
convict  for  the  treble  damages. 
Smith  V.  Drew.    5  Mass.  di4. 

16  The  court  will  not  sustain  an  ac- 
tion upon  a  bond  given  to  the  com- 
monwealth by  an  officer,  condition- 
ed for  the  faithful  performance  of 
the  duties  of  his  office,  where  no 
law  has  anthorized  any  person  to 
avail  himself  of  a  breach  of  the 
condition  ;  unless  it  appear  that  the 
action  is  prosecuted  by  one  of  the 
publie  law  officers,  or  by  some  per- 
son having  authority  from  the  le- 
gislature or  executive  department 
of  government.  Commonwealth  y. 
Hatch.    5  Mass.  191* 

i7  Where  a  statute  gives  a  right  to 
recover  damages,  reduced  pursuant 
to  the  provisions  of  such  statute  to 
a  sum  certain,  an  action  of  debt 
lies,  if  no  other  specific  remedy  is 
provided.  Bigelow  v.  The  Cam-* 
tridge  and  Concord  Turnpike  Cor- 
f  oration.    7  Mass.  202. 

^8  An  aetion  of  debt  for  860L  12,  1, 
founded  on  a  decree  in  chancery,  is 
not  supported  by  a  decree  for  860l. 
12,  i,  with  interest  from  a  certain 
day  to  the  day  of  rendering  the  de^ 
cree.  But  the  variance  is  fatal. 
Thompson  v.  Jameson,  l  Cranchj 
282. 

19  Quere,  whether  nil  debet  is  a  good 
plea  to  an  action  of  debt  fouuded 
on  a  judgment  of  a  court  of  one  of 
the  CO  States  ?  1  Cranchj  285,  286. 

20  The  declaration  mast  be  for  the 
whole  debt.    Or  if  you  declare  for 

Sart  you  must  show  that  the  resi- 
ue  is  satisfied.    lb. 
^i  Debt  will  not  lie  upon  a/^omlsso- 
ry  note  in  Maryland.      Lindo  v. 
Gardner.    1  Cranch^  343. 

22  Will  debt  lie  n])on  a  promissory 
note  ?  1  Cranchn  464. 

23  Upon  an  attachment  in  chancery, 
finder  thp  h\v$  of  Virginia,  if  the 


record  states  that  ^  I.  T.  in  open 
court  became  security  that  I.  H.  (the 
absent  debtor)  shall  perform  the  (fe- 
creeofthis  court  if  against  him^^ 
quere,  whether  an  action  of  debt 
will  lie  against  /.  T.  for  the  amount 
decreed  against  L  H.  Ihompson 
y.  Jameson,    i  Crunch,  282. 

24  In  an  action  of  debt  on  a  judgment^ 
in  the  supreme  eonrt  of  Pennsylva- 
nia, the  defendant  pleaded  nil  debet 
And  payment  J  and  it  was  held  that 
he  was  bound  to  produce  and  provo 
the  record  of  the  judgment,  or  an 
exemplification  thereof.  Rush  y. 
Cobbett.    2  Johns.  Cas.  25B 

25  A  note  was  lost  or  mislaid,  and  JJ. 
the  maker,  having  paid  the  amount 
to  B.  the  holder,  took  bond  of  in- 
demnity against  the  note,&c.  and  af- 
terwards Ji.  having  a  demand  against 
B.  for  money,  B.  refused  to  pay,  with- 
out first  dedueting  the  amount  of  the 
note,  to  which  Jl.  consented  and 
took  the  balance,  and  a  receipt  from 
B.  for  the  amount  of  the  note  as 
due,  and  afterwards  brought  an  ac- 
tion against  B.  on  his  bond  of  in- 
demnity. It  was  held,  that  the  se- 
cond payment  being  voluntary,  on 
the  part  of  Ji.  and  no  fraud  alledg- 
ed  on  the  part  otB,  no  aetion  could 
be  maintained  against  him  on  the 
hond.  Baxen  v.  Roget.  3  Jolms. 
Cas.  87. 

26  In  an  action  of  debt  brought  upon 
a  bond,  and  where  the  issue  is  join- 
ed on  a  plea  of  payment,  the  jury 
may,  ancl  ought  to,  presume  every 
thing  to  have  been  paid,  which,  ex 
equo  et  bono,  in  equity  and  good  con- 
science, ought  not  to  be  paid.  1  Dal- 
las, 260. 

27  For  what  debts,  an  action  of  debt 
may  be  br  mght  at  common  law.  2 
Dallas,  123. 

28  Action  of  debt  against  exeentors, 
or.  a  simple  contract  of  testator, 
when  maintainable.    4  Dallas,  108. 


DEBTS. 

Whether  debts  of  testator  are  a  lien 
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on  his  lands,  after  a  bona  fide  sale 
by  the  heir  ?  4  DallaSy  119. 


DEBTOR. 

i  A  debtor  may  prefer  one  creditor 
to  another,  and  eonvey  goods  to  him 
in  discharge  of  his  debt.  fVood  r. 
Owings,    1  Cranch,  244;. 


DEBTORS  ABSENT  AND  AB- 
SCONDING. 

1  Where  an  attachment  had  been  ob- 
tained by  the  indorsee  of  a  bill  of 
exchange,  against  the  drawers,  as 
absent  debtors,  under  the  act,  and 
the  indorsers  afterwards  paid  the  a- 
nionnt,  this  court  reversed  tlie  order 
of  a  judge  allowing  a  supersedeas, 
and  permitied  the  attachment  to 
proceed  for  the  benefit  of  the  indor- 
ser  or  surety  who  paid  the  debt. 
Jn  tfie  inatter  of  J^PKinley  and  oth^ 
ers,    1  Johns,  Cos,  137. 

2  The  act  relative  to  absent  and  ab- 
sconding debtors  does  not  authorise 
proceedings  against  persons  acting 
as  executors,  trustees^  or  in  a  repre- 
sentative capacity.  Jackson  ex  denu 
JTfirray  aird  otiiers  v.  JValsivorth, 
1  Johns,  CJas,  372. 

3  A  deed  appointing  trustees  under 
the  act  for  relief  against  absent  and 
absconding  debtors,  in  mentioning 
I  lie  names  of  the  several  debtors 
who  composed  a  company,  stated 
some  of  them  to  be  trustees  for  oth- 
ers, and  some  as  executors :  These 
additions  were  construed  to  be 
words  of  description,  so  as  to  sup- 
port the  appointment,  and  the  pro- 
ceedings under  the  attachment,  es- 
pecially after  a  lapse  of  years,  and 
the  acquiescence  of  the  parties  in- 
terested,    lb, 

4  The  trustees  of  an  absent  or  ab- 
sconding debtor  may  be  compelled 
to  account,  on  the  motion  of  the 
debtor,  as  well  as  of  tlie  creditors. 
Jn  the  matter  nfCascaden^anabscon- 
dUi^  debtor,    2  Johns,  Cas,  107, 


3  Where  the  trustees  of  an  ahMHi- 
ding  debtor,  appointed  under  the 
act,  sold  his  lands,  and  gaT«  a  deed 
conveying  all  the  debtor's  right  aid 
title)  and  the  purchaser  was  evicted 
of  a  part  of  the  land,  it  was  held, 
that  the  trustees  were  not  liable  to 
refund  any  part  of  the  purchase 
money ;  not  being  respoojsible  un- 
less there  be  fraud  or  an  express 
warranty.  Murray  v.  Trusies  of 
Uingwood  Company.  Z  JohHS,.  Cos, 
278. 


DECEIT. 

1  Deceit  lies  for  afRrroing  to  a  por* 
chaser  that  the  rent  is  more  than  is 
fact  it  is  ;  but  not  for  saying  J,  8, 
would  have  given  so  mneh.  Misney 
V.  Setbf/.    1  Saik,  311. 

2  Deceit  for  a  fine  levied  of  aneient 
demesne  lies  against  the  heirs  sf 
conusor  and  con  usee  after  five  years, 
because  it  was  merely  void,  ^fo&cl 
V.  Thompson.  1  Scilk.  210.  i  JL 
Raym,  177. 

3  Deceit  of  the  factor  bejoud  sea, 
evidence  to  charse  the  merchiint  ii 


an  action  of  deceit.    Hem  v.  •Mrfe- 
ols,    1  Salk,  289. 

4  In  case  in  nature  of  deceit,  to  re- 
verse a  recovery  of  lands  in  aneieot 
demesne,  all  the  parties  to  the  recov- 
ery must  be  before  the  court  JCu^ 
V.  Hadlow,    2  Black.  11 7a 

5  Where  the  defendant  had,  without 
objection  at  the  time,  accepted  arti- 
cles manufactured  for  him,  be  eao- 
not,  in  an  action  brous^it  as:ain§t 
him  for  the  same,  go  into  evidence 
to  shew  that  the  workmanship  was 
bad ;  but  his  remedy  is  by  a  speetal 
action  on  the  ease  for  fraud  and 
deceit  in  the  workmanship.  1  Mtis, 
101. 

6  ^,  applied  to  B.  for  ,^ods  on  a 
credit,  and  B,  asked  C.  as  to  the 

.  solvency  of.A,y  and  C,  answered  that 
Jl.  was  good,  and  as  gfiod  as  aor 
man  in  the  count y,  for  the  suoh  al- 
though C  at  the  timet  had  a  judg- 
ment agaioftt  4'9.  and  hnt^w  b«  na* 
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insolvent.  It  was  held  that  an  ac- 
tion for  a  deceit^  on  a  parol  aRinna' 
tion  as  to  the  credit  of  another, 
would  lie ;  and  that  B,  having  lost 
his  debt,  was  entitled  to  recover  in 
an  action  against  C  Upton  v.  Vail, 
^  Johns.  Bep,  181. 

7  Fraud  or  deceit^  with  damage,  is  a 
good  cause  of  action.    /6. 

S  To  maintain  an  action,  as  for  a 
diceity  on  a  parol  representation  as 
to  the  credit  and  responsibility  of 
a  third  person,  the  plaintiff  must 
proye  actual  fraud  in  the  defendant, 
or  an  intention  to  deceive  him,  by 
false  representations.  Deceit  is  the 
gist  of  the  action ;  and  though  the 
advice  given  be  rash  and  indiscreet, 
yet  if  there  is  no  g^round  to  infer  an 
intent  to  deceive,  it  will  not  support 
the  action.  Yowfg  6^  Otis  t.  CoveL 
8  Johns.  Hep.  23. 


\ 


DE  CONFLICTU  LEGUM. 

Translation  from  Hiiberus  on  the  doe- 
triple  de  eonflictu  legum.  3  Dallas^ 
370  to  377 J  in  not. 


DEED. 

I.  fFhat  are  the  Requisites  of  a  Deed. 
.   IL  Construction  of,  Jj^'c, 
,111.  Defeazances. 
IV.  Other  points  relative  to. 

L  fFhat  are  the  requisites  of  a  Deed, 

1  No  instrument  which  is  not  deliv- 
ed  can  be  a  deed.  Therefore  an  in- 
strument which  a  statute  directs  to 
be  signed  and  sealed  will  not  be  a 
deed,  unless  the  act  directs  to  be  de- 
livered also.  No  instrument  need 
be  pleaded  with  a  profert  which  is 
inferior  in  nature  to  a  deed.  Felt- 
ham  V.  Cudworth,  2  L,  Rai/mond^ 
700. 

2  A  deed  may  be  delivered  either  by 
words  or  actual  tradition.  Qood- 
rip^ht  V.  Gregory.     Lofft,  339. 

3  A  date  of  a  deed  is  either  express 


or  implied ;  the  express  date  is  the 
very  day  and  year  in  which  the  deed 
was  made,  and  this  is  always  inten- 
ded when  in  pleading  it  is  said^ 
bearing  date  ;  the  other  is  the  im- 
plied date,  which  is  the  delivery. 
dnon.    3  SaUc,  120. 

4  Cannot  go  into  evidence  that  a 
deed  absolute  on  the  face  of  it  was 
in  truth  conditional ;  but  there  may 
be  such  a  fraud  as  will  vitiate  it,  ab 
initio  ;  and  this  it  seems  would  be 
good  evidence  on  a  plea  of  non  est 
factum,    Jlnon,    Lafft^  4-57. 

But  if  there  be  an  agreement  subse- 
quent to  the  deed,  or  at  least  not 
contained  in  it,  though  it  cannot  be 
averred  against  the  deed,  yet  the 
court,  for  the  sake  of  justice,  will 
admit  it  some  other  way.    Ih. 

5  Matter  out  of  the  deed  that  alters 
the  ease,  cannot  be  averred.  H, 
cannot  bring  covenant  unless  named 
in  the  deed.  Green  v.  Home.  1 
Sfdk,i97. 

6  "Where  deed  runs  in  the  first  person 
signing  and  sealing  makes  H.  a  par- 
ty, though  not  named  therein,  rfo- 
tice  dispensed  with  where  it  be- 
comes impossible,  ^urse  v.  Framp' 
ton.  i  SalkeUy  214-.  1  L.  Ray- 
mond, 28. 

Indentura  facta  inter  Ji.  and  B.  im- 
ports a  sealing  by  both  ;  and  a  co- 
venant to  pay  rent  reserved  by  an 
indenture,  estops  the  covenanter 
from  saying  there  is  no  such  inden- 
ture to  raise  the  rent.  Atkinson  v. 
Coatsworth.     1  Stv.  512. 

8  Deed  inrolled  upon  oath  of  the  ex- 
ecution. Where  two  are  parties, 
acknowledgment  of  one  binds  the 
other.  Taylor  v.  Jones.  1  8alk. 
389. 

9  The  court  made  a  general  rule 
that  all  deeds  should  be  acknowl- 
edged on  the  plea  side  in  this  court, 
and  not  on  the  crown  side,  and  that 
the  acknowledgment  shonid  be  in  o- 
pen  court.  Lady  Anderson^ s  case. 
1  Salk.  389. 

10  A  deed  of  a  tenant  in  tail  pursu- 
ant to  the  statute  of  1791,  c.  60, 
must  be  made  for  a  good  or  valua- 
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ble  consideraiioDy  and  it  is  not  suf- 
ficient that  it  merely  purports  to  be 
so  made  if  the  fact  be  otherwise. 
Soule  v.  Soule  Sf  al.    5  Mass.  61. 

41  Whrre  a  deed  was  duly  executed 
and  acknowledged  by  the  grantor, 
but  retained  in  his  possession,  by 
consent  of  the  grantee,  as  security 
until  the  consideration  money  was 
paid,  and  before  the  money  was 
paid,  the  grantor  died,  having  de- 
mised the  premises  by  his  last  will, 
and  the  deed  was  found  among  his 
papers,  it  was  held,  that  there  was 
no  actual  delivery  of  the  deed  by 
the  grantor,  nor  acceptance  of  it  by 
the  grantee,  and  so  nothing  passed 
by  it.  Jackson  ex  dem,  J^PCrea 
V.  Dunlap,     1  Johns,  Cos.  114. 

±2  A  formal  delivery  of  a  release  is 
not  essential ;  it  is  suilieient  if  such 
acts  appear,  as  show  an  intention  to 
deliver  it.  Goodrich  v.  JFaUcer.  i 
Johns,  Cas,  250, 

13  The  proof  of  the  execution  of  a 
deed,  cannot  be  taken  by  a  jude;e  of 
the  State,  out  of  the  State.  Jack- 
son ex  dem,  Wyckoff  v.  Humphrey, 
1  Johns^  Rep,  408. 

14  A  deed  of  lauds  in  OnondagOj  du- 
ly acknowledged  in  May  1794,  but 
not  recorded,  cannot  be  received  in 
evidence  without  proof  of  its  execu- 
tion. Jackson  ex  dem,  Batnson  (^ 
Roe  V,  Sliepard,    2  Johns,  Rep,  77. 

15  Proof  that  the  grantor  was  very 
ignorant  and  illiterate,  and  could 
not  read  writing,  and  that  the  deed 
was. not  read  to  him,  is  not  sufficient 
to  avoid  a  deed,  unless  it  be  proved 
also,  tliat  he  requested  it  to  be  read. 
Hallenh^ck  .J  IVlfe  v.  Dewitt.  2 
Johns,  Rep.  404. 

16  The  certificate  of  the  proof  or  ac- 
knowieds;enient  of  a  deed,  taken  be- 
fore a  jud|[2:e,  is  not  conclusive ;  but 
the  party  affected  by  the  deed,  may 
contest  its  validity,  and  the  force 
and  elfect  of  the  formal  proof. 
Jackson  e.r  de}a,  Hardenhergh  v. 
Schoonmaker,    4  Johns,  Rep,  161. 

17  A  conveyance  or  assurance  is  good 
and  i)erfect,  without  warranty  or 


personal  covenants.  J^ixm  v.  iy- 
serott,    5  Johns,  Rep,  58. 

18  Proof  of  a  deed  before  a  master  ii 
chancery,  made  by  the  oath  of  a  sob- 
seribing  witness,  who  stated  thai  be 
saw  the  grantor  execute  the  deed, 
and  sincerely  believed  he  was  tbc 
same  person  named  in  the  deed,  sb 
which  the  master  certified  that  be 
was  satisfied  of  the  dne  exeeotion 
of  the  deed,  and  allowed  itt«be 
recorded,  was  held  to  be  sofficieBi 
to  allow  the  deed,  whieh  had  been 
recorded,  to  be  read  in  eYidence, 
without  further  proof.  Mem  tx 
denu  ReiUy  and  othm  v.  Uvin^- 
ston.    6  Johns.  Rep,  149. 

19  Baron  and  feme  joined  in  a  eoflre?- 
ance  of  the  feme's  lands  to  tmlw 
for  certain  uses ;  they  dteniwdi 
acknowledged  the  deed  before  i 
justice  of  the  common  pleaa,  i»b« 
indorsed  upon  the  deed,  that  tw 

feme  was  examioed  apart  from  wj 
husband,  and  declared  thaUbe  fcU 
voluntarily  executed  it,  &c   »' 

judged  to  be  a  good  conveyanee,  V 
on  account  of  the  usage.    H^ 

20  Aa  ancient  deed,  of  «xlv  j^ 
date,  allowed  to  be  read  m  endeaar 

although  possession  h^ BOlp"««: 
longwUh  it,o!iproofoftbebj 

writing  of  one  witness  who  was  fl^ 
and  the  other  not  known,    i  ^ 

21  Shen'ff's  deed  of  8ale,njA2^'°- 
exp.  read  in  evidence,  ^J^ 
recorded;  the  acknowledi?neai ^ 
court,  and  the  registenns  «»  , 
the  prothonotary's  office,  MW5 
sufficient  recording  withifltK* 
1  Dallas^  68.  ,  .    #  -rfftrf- 

23  Deed  dated  before^  ^"i  ^^S 
edtrll«/ferasherirsdeerf,a"y 

to  be  read  in  evidence. 

Za5, 69.  ,  .    .r-ffif 

23  The  court  cannot  »"^°«^  ^^j  ^k*^ 
ing  a  deed  under  aeah  ^^ 
use  will  be  made  of  »  '* 

thing,     lb,  «rrl«'^ 

24  Delrvery  is  not  ^^^'^Z'A'^io 
validity  of  lettert  patent,  w 
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ihki  of  a  deed.    Mnbury  t.  Mstdi^ 
son*    1  Crunch,  178. 

IL  Cotutmction  of,  S[c. 

1  A  deed  for  a  valuable  considera- 
tion shall  be  eoBStrued  liberally,  es- 
peeialljT  where  on  a  marriage  set- 
tlement and  in  favour  of  issue.  Bar- 
ker y,  treenum*    Lcfft^Zl. 

Holden  that  the  Court  would  reject 
words,  or  supply  them  to  give  effect 
\o  such  a  deed,  according  to  the  in- 
tent apparent  from  the  words  and 
nature  of  the  coin  veyanee*    lb* 

And  the  difference  in  this  respect  be- 
tween a  will  and  a  deed  is,  that 
technical  wordd  are  required  in  a 
deed,  which  are  dispetise^  with  in 
8  will  ;  but  in  both  the  intent  must 
be  equally  preserved.    lb* 

2  Deed  of  covenant  in  consideration 
of  marriafi^e ;  estate  for  life  to  the 
husband  and  wife  ;  covenant  to  re- 
new leases  for  the  benefit  of  the'  is- 
sue, in  which  leases  the  name  of  the 
wife  is  always  to  be  one  during  het 
life  ;  and  in  case  either  of  the  cestui 
que  vies  (the  husband  and  wife  being 
two  of  the  first)  became  sick  or  in- 
firm, the  husband  ia  renew  such 
lease  or  leases  :*  determined  that 
on  the  death  of  the  husband  the  ex- 
tcutor  should  renew  ;  and  so  toHes 
guoHes  during  the  life  of  the  ^vife, 
the  survivor.    Bainet^s  case.    Lfrfft, 

8  A  deed  that  cannot  operate  as  a 
bargain  and  sale  for  want  of  a  {>e- 
euniarv  eonsidertion,  nor  as  a  re- 
lease for  want  of  a  lease  for  a  year, 
nor  as  a  foffment  for  want  of  live- 
ry and  seizin,  held  to  be  good  as  a 
covenant  to  stand  seized  to  uses. 
Doe  on  the  dem.  ofMilbaume  8f  Uv, 
T.  The  Purchasers  under  the  Asslfrn- 
eesofa  Commission  of  Bunhrupt  a- 
warded  against  Oeorge  Simpson.  2 
Wils.  33. 

4  A  voluntary  i^onsideration  merely 
shall  not  be  set  up  against  another 
who  is  in  possessiob,  far  ^^  in  pari 
causa  potior  est  conditio  dpfemfm" 
tis  /"  neither  can  a  voluntary  eon- 
08 


sideratiott  be  set  Wb  against  iC  valua- 
ble one.  Doe  on  aetiu  of  Vernon  v. 
O^fe  Jj-  others.    Lofft,  216. 

5  Indenture  of  lease  and  release,  the 
release  creating  a  fee  tail  to  coui* 
mon  infuturo,  held  good  as  a  deed 
of  covenants,  to  stand  seized  to  uses. 
jKoe  on  dem.  of  Wilkinson  v.  Tran- 
mer  Sf  Mother.    2  fVils.  75. 

6  Lessee  ibr  years  grants  the  land, 
habendum  for  the  residue  after  his 
death ;  term  vests  presently,*  and 
habendum  is  void.  Termor  grants 
or  devises  generally,  grantee  is  ten- 
ant at  will,  devisee  has  the  term. 
Germain  Sf  Ux.  v.  Orchard.  1 
8alk.'SV6. 

7  Proviso  tlmt  future  interest,  if  not 
paid,  shall  be  taken  as  principal, 
and  bear  interest,  is  void.  Lord 
Osiulston  V.  Lord  Varmotdh,  Dee, 
1707.  In  Chancer}/.  2  SaUcdd, 
440^ 

8  The  rule  of  law  in  fespect  of  tha 
corist^oction  of  deeds  is,  that  they 
shall  operate  according  to  the  in- 
tention of  the  parties,  if  by  law  they 
liiay ;  and  if  they  cannot  operate  in 
•ne  form,  they  shall  operate  in  that 
which  by  laiv  will  etfeetuate  the  in« 
tcMtion.  Ooodtitle  v.  Bailey.  Cow* 
per^  597. 

9  The  word  prmdictus,  where  it 
might  refer  to  several  persons^  shall 
refer  to  him  to  whom  upon  the  eon- 
tei(t  it  appears  irost  applicable. 
FitTshugh  V.  Bennington.  2  L.  Ray* 
mnnd^  1094. 

10  Where  a  deed  must  be  pleaded  as 
ft  operates  by  law.  Baker  v.  Lade* 
3  Salk.  80^. 

11  The  habendum  limits,  enlarges,  as- 
certains, and  files  the  meanincr  of 
the  premises,  but  cannot  contradict 
them.  Cochin  v.  Heathcaie.  Lofft^ 
191. 

12  A  Sweeping  clause  in  a  deeil  will 
not  carry  estates  of  a  different  na- 
ture from  those  expressed  in  the 
premises.    Anon.    Lofft.  398. 

13  It  A.  execute  a  deed  for  himself 
and  his  partner,  by  the  authority  of 
his  partner  and  iif  his  presence, 
it  is  a  good  exeeutioii  though  only 
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sealed  once.     Ball  v.  Dunsterville 
S^aL    4  TermFep,  813. 
(And  see  7  Term  Rep.  207.    2  Bm.  Sf 
PulL  217.) 

14  •^,  executed  a  bond  as  the  joint 
and  several  bond  of  himself  and  B.y 
and  sie;iied  it  ^^  ^.  and  £.^"  having* 
no  authority  from  B*  so  to  do  ;  held 
that  the  bond  was  jj^ood,  as  the  seve- 
ral bond  of  J,  Elliot  v.  Davis.  2 
Bos.  Sf  PulL  338. 

15  One  who  covenants  for  himself^  his 
heirs^  &:e.  and  under  his  aim  hand 
aiid  sealj  for  the  act  of  another,  shall' 
be  personally  bound  by  his  cove- 
nant, thoiis;h  he  describe  biniself  in 
the  deed  as  covenanting:  far  and  on 
the  part  and  beJialf  of  siich  other  per- 
son.     Jppleton  V.  Binks.-     &  East^ 

148. 

16  A  person  execnting  a  deed  for  ]»is 
principal  under  a  power  of  attorney, 
should  sign  in  the  name  of  the  prin- 
cipal.    6  Term  liep,  176. 

^  One  who  executes  a  deed  for  a- 
nother  nndor  a  power  of  attorney 
ninst  execute  it  in  the  name  of  his 
principal ;  but  if  that  be  done^  it 
matters  not  in  what  form  of  ivords 
such  execution  is  denoted  by  the  sig- 
nature of  the  names ;  as  if  opposite 
the  seal  be  written  "  for  J.  BV  (the 
principal)  *<  Ji.  fV.^  (the  attorney), 
(''L.S.")    fFil'         -    ' 

142. 


FFilks  V.  Back.   2  Easty 


id  A  deed  may  be  pleaded  as  lost  by 
titne  and  accident^  without  profert. 
Mead  v.  Brookman.  3  Term  Re- 
portSj  151.     % 

19  One  may  declare  in  covenant  that 
the  deed  ivas  indented^  made  and  con- 
cluded on  a  day  subsequent  to  the 
day  on  which  the  deed  itself  is  sta- 
ted on  the  /ac6  of  it  to  have  been  in- 
dentedytnaie  ana  concluded.  Hall 
V.  Caxenove.     4  East.  477. 

flQ  The  cancellins*  of  a  deed/ or  the 
loss  or  destruction  of  it,  will  not  di- 
vest property  which  has  once  vest- 
ed by  transmutation  of  possession 
under  the  deed.  2  H.  Black.  263: 
and  see  3  Term  Rep*  156. 

9i  Where  a  purchaser  of  a  small  part 
ttC  an  estate  takes  a  covenant  from 


the  vendor  to  prodnee  the  title  derii 
w  henever  it  shall  be  necessary,  and 
the  deeds  afterwards  come  into  the 
vendee's  possession  on  his  taking  a 
mortf^age  of  the  other  part  of  ibe 
estate,  and  he  then  assigns  a  moft- 
pige  to  a  third  person,  not  meotiou- 
iug  the  deeds,  such  third  person 
eanuot  maintain  trover  against  IiIm 
for  the  deeds.  Yea  v.  FtelL  2  7. 
Ben.  708. 

22  If  a  person,  having  several  eredit- 
ors,  convey  by  deed  the  lei^J  inter- 
est in  part  of  his  real  and  persoaal 
property  to  a  trustee,  in  trust,  (alWr 
deducting  the  expences  respecting 
the  trust,)  out  of  the  rents  and  pro- 
fits to  pay  half  the  snrplos  to  the 
grantor  for  his  own  nse,  and  the  re- 
sidue amons:  certain  creditors  na- 
med  in  a  schedule,  without  anj  in- 
tention of  fraudulently  delaying  the 
creditors  not  named  in  the  sehedile 
in  obtaining  theirdemands.  the  deed 
is  good  in  law.  Eslickk  v.  Cail- 
land.    5  Term  Rep.  420. 

23  Plaintiff  agreed  to  serveasa^fS' 
man  during  a  voyage  to  and  fro* 
the  West  Indies';  on  bis  arrivil 
there  he  was  claimed  as  a  nina»aT 
slave,  and  delivered  up  to  his  mu- 
ter; whereupon  it  was  agreed  be- 
tween the  plaintiff,  his  master,  and 
the  captain,  that  upon  paynent  of 
a  snm  of  money  by  the  captais  <^ 
the  master,  the  latter  should  m»M- 
mit  the  plaintiff,  he  covcnantinij  <» 
serve  the  eaptaio  as  a  seaatn  for 
three  years  at  certain  stipn^*^** 
wages.  The  plaintiff  was  aeeord- 
ingiy  manumitted^  and  haTing  9^' 
cd  the  captain  upon  the  horoewars 
voyage,  commenced  an  action  »* 
gainst  him  to  recover  wages  w 
that  voyage  upon  a  quantum  vierW' 
held  that  he  was  estopped  by  hu 
covenant  from  claiming  more  tbafl 
the  sum  stipulated.  fFtflwms  r. 
^roicm.    8  Bos.  Sf  PuH  69.    ^ 

34  There  is  no  fraud  in  the  a8«g«* 
of  a  terin  assigning  over  his  i»jf^ 
est  to  w  horn  he  pleases,  with  a  "«J 
to  get  rid  of  a  lease,  althoup^  »««■ 
person  neither  takes  actoal  posses- 
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s&ou  Bor  reeeires  the  lease.  Qu.  If 
the  replication  per  fraudem  by  the 
lessor,  to  a  plea  of  assignment  in 
sueh  a  case,  can  ever  be  good  ?  cer- 
tainly not,  where  the  party  assign- 
ing receives  no  benefit  from  the  pre- 
mises. Taylor  v.  8hum  Sf  aL  1 
Bos.  tf  Full.  21. 
23  The  deed  of  a  surety  does  not  ex- 
tinguish the  simple  contract  debt 
of  the  principal.     6  Term  Rep.  176. 

26  A  conveyance  by  lease  and  re- 
lease, the  release  containing  the 
M'ords  ^^  all  land,  &c.  belonging,  u- 
sed,  occupied  and  enjoyed,  or  deem- 
ed, taken,  or  accepted  as  part  there- 
of, &c/'  will  .pass  leasehold  lands 
held  fur  a  long  term  of  years,  and 
occupied  for  many  years  as  part  of 
the  estate,  as  well  as  freehold ;  es- 
pecially against  the  releasor.  Doe 
d.  Davies  ^  al.  v.  fFUliams.  1  IL 
Black.  2& 

27  A  lease  for  a  year  being  made  be- 
tween.^, and  B.  the  release,  stating 
B,  to  be  a  trustee  for  C.^ granted  the 
premises  unto  C  in  his  possession 
being,  by  virtue  of  an  indenture  of 
of  lease,  bearing  date  the  day  be- 
fore the  release,  and  to  his  heirs,  ha- 
bendwn  to  B,  and  his  heirs,  to  such 
uses,  as  C  should  appoint:  held, 
the  release  sufiieient  to  convey  the 
premises  to  JS.,  and  the  words  in 
the  granting  part  '^  unto  C."  &c. 
may  be  rejected  as  surplusage. 
Spyvey,  Topham.  8  East^  lie. 

.48  ,Ji.  Iieing  mortsragee  in  fee  of  eer- 
taln  landsi,  and  B.  the  mortgagor  en- 
titled to  the  equity  of  redemption, 
by  lease  and  release  ^S.  conveys  and 
B.  releases  the  lands  to  C.  in  fee, 
who  by  the  same  instrument  cove- 
nants with  and  grants  to  B.  that  it 
i^hall  be  lawful  for  B.^  his  heirs  and 
assigns,  at  all  times,  to  enter  upon 
the  lauds,  to  search  and  dig  for 
coal,  and  to  take  and  carry  away 
the  same  to  his  and  their  own  use  : 
this  is  only  a  licence^  and  conveys 
uo  interest  in  the  soil,  so  as  to  ex- 
clude (7.  and  those  claiming  under 
him  from  getting  coal  there,  nor 
c«uld  it  operate  as  an  exception  or 


reservaUon  out  of  the  grant  in  res- 
pect to  B.,  who  had  not  the  legal  ti- 
tle in  him  at  the  time.     Chetham  v. 
Williamson  Sf  al.    4f  East^  469. 
2Q  Ji.  the  motlier  of  B.  having  enter- 
ed into  a  bond  on  his  behalf  for 
lOOOl.  B.    executed  an  indemnity 
bond  of  the  same  date,  viz.  ^6th  A- 
pnl,  1800,  in  the  sum  of  2000I.  con- 
ditioned for  the  payment  of  iOOOL 
three  months  after   her    decease* 
After  this  w9.  made  a  codicil  to  her 
will,  by  which  she  relinauished  two 
debts  due  from  iS.,  and  aesired  him 
to  bepuuctual  in  indemnifying  her  es- 
tate against  the    said  lOOOl.  bond; 
three  days  alter  the  execution  of  this 
codicil,  she  executed  a  release  to  B.  in 
which,  after  mentioniug  specifically 
three  debts  due  to  her  from  B.  on 
certain   securities,    expressed   that 
she  had  agreed  to  release  B,  from 
those  sums,  ^'  and  of  and  fron\  all 
or  any  other  sum  or  sums  of  money, 
claims  and  demands,  thereby  secu^ 
red  or  intended  to  be  secured,  and 
all  other  sum  or  sums  of  money, 
claims  and  demands  whatsoever  ;" 
and  released  him  accordingly  from 
those   sums   and  all   claim  on  ac- 
count of  those  sums,  '*  or  for  or  on 
account  of  any  other  matter,  cause 
or  thing  whatsoever."      Held,  1st, 
that  this  release  did  not  extend  to 
the  indemnity  bond  ;  and  2dly,  that 
no  extrinsic  evidence  could  be  ad- 
mitted to  explain  the  intentions  of 
•S.  as  to  the  release.      Butclier  r« 
Butcher,    ^ew  Rep.  1 13. 
30    «j9.  by  indenture  (reciting  that  a 
suit  was    depending  between  him 
and  B.  respecting  the  infringement 
of  certain  patents,  and  that  it  was 
apprehended  these   patents    could 
not  be  fully  assigned  nntil  the  de- 
termination  of  the    suit,    without 
hazard  of  defeating  it)  granted  ab- 
solutely the  said  patents,  together 
with  some  others  to  C,  excepting 
however  until  the  determination  of 
the  said  snit,  such  patents  as  should 
be  necessary  to  support  Ji.'^%  legal 
title  ;  with  a  covenant  that  ^1,  up- 
on the  4eterminatioA  ef  the  «mt^ 
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should  assi^  the  excepted  patenu 
to  C  and  that  until  such  assign* 
went  wd.  should  stand  legally  pos- 
sessed of  (he  s^me  for  the  behoof  of 
C. ;  held,  that  the  legal  interest  in 
the  excepted  patents  vested  in  C 
upon  the  determination  of  the  s^it, 
M'ithout  further  assignment,  so  as  to 
entitle  him  to  maintain  an  action 
for  the  infringement  of  them.  Cartr 
Wright  V.  dnuUf,  2  Bos^  «§•  Pulr 
ler^  43. 

31  *^*  being  possessed  of  a  lease  for 
years,  covenanted  with  B,  in  an  in- 
denture for  making  provision  for 
certain  relations  of  both,  that  if  he 
s^iould  die  during  the  continuance 
of  the  term  of  the  lease^  his  exeen- 
tors  or  administrators  should  assien 
the  residue  of  such  term  to  B.  who 
was  then  to  pay  a  yearly  sum  of 
sioney  for  the  purposes  of  the  deed, 
•d.  afterwards  purchased  the  rever- 
sion in  fee  and  died ;  held  that  he 
was  not  precluded  by  his  covenant 
from  purbhasing  the  fee,  and  that 
thereiore  his  executors  were  not  li- 
able upon  the  covenant.  William' 
son  V.  Bidterfield.  %  Bos,  Sf  Pul- 
fer,63.  ^ 

^2  If  a  man  convey  a  defeasible  interr 
est  thiere  is  no  reason  why  he  should 
not  defeat  that  interest.  Thus  if  a 
rector  of  a  parish  grant  an  annuity 
chargeable  on  his  living,  and  enter 
into  no  covenant ;  if  he  surrender 
his  living  the  next  day,  the  grantee 
will  be  defeated.  Per  Heatfi  J.  2 
Bos.  <J'  PulL  68. 

93  A  deed  of  conveyance  of  land  is  a 
good  and  lawful  deed,  although  an 
execution,  issued  upon  an  erroneous 

i'udgment,  but  not  yet  reversed,  had 
leeu  extended  upon  part  of  the 
land.  Borden  v.  Border^.  5  Mass. 
07.  ' 

34  So  altliough  a  part  of  the  land  is 
attached  on  niesne  process,  if  the 
vendor  will  permit  the  vendee  to 
retain  a  sufficiency  of  the  purchase 
money  to  indemnify  him  against 
such  attachments.    lb. 

33  Grnnts  of  land  by  the  legislature 
to  two  or  more  persons  in  fee  are  to 


be  eonstraed  as  eonveying  to  dn 
grantees  estates  in  eommoB,  aaless 
a  different  tenure  be  expr^sed  in 
the  grant.  Higbee  S[  ai.  v.  Mice.  § 
Mass.  34k 

86  Where  one  enters  upon  laads  m* 
der  a  deed  duly  acknowledged  and 
recorded,  he  aequiras  a  freehold  ei- 
ther by  right  or  wrong;  if  by  wrongs 
it  is  an  actual  desseizio  of  all 
claiming  the  same  land  aoder  a  dif- 
ferent title.     lb. 

B7  In  a  de«d  of  conveyance  of  land  as 
limited  by  certain  monuments,  lines 
and  courses,  and  also  aa  eonlaining 
so  many  acres  and  rods,  the  words 
expressing  the  qaantity  do  not  a- 
mount  to  a  covenant  that  the  land 
contains  that  qaantity,  botare  aiere- 
ly  descriptive  of  the  "land.  Awetl 
V.  Clark:    B  Mass,  S5S. 

38  That  part  of  an  indenture  to  lead 
the  ase9  of  a  common  reeoyerji 
which  was  executed  by  the  recover* 
or,  being  acknowledged  and  reeord- 
ed,  it  was-  held  not  neeessarj  that 
the  part  signed  and  sealed  by  the 
recoveree  should  be  aeknowlei^ed 
and  recorded.  Dudley  ▼•  JSktmmr. 
5  Mass.  439. 

99  Where  husband  and  wife  snrreBder 
the  life  estate  of  the  wife  to  hiD  in 
remainder  by  deed  exeeuted  by 
the  husband  and  wife,  h  vas 
held,  sufficient  that  the  deed  was 
acknowledged  by  the  husband  aloaa 
and  recorckd.    lb. 

40  A  conveyance  to  husband  and  wife 
in  fee  creates  a  jointeaaney,  and 
not  a  tenancy  in  common^  notwith- 
standing the  provision  of  the  stat- 
ute of  ±7S5j  c.  62,  s.  4.  Skatp  ^ 
al.  V.  Hearsay  Sf  aL    5  Mass.  521. 

41  Land  eonv'eyed  by  a  deed  is  des- 
cribed as  measuring  forty-five  leet, 
and  as  bounded  by  certain  known 
and  visible  monuments,  the  distaaes 
between  the  monuments  is  sixty-five 
feet.  The  purchaser  shall  bold  by 
the  monuments  and  not  by  the 
measure  described.    2  Mass.  380. 

42  A  deed  signed,  sealed,  delivered, 
and  acknowledged,  which  is  cooi- 
initl(:.d  to  a  third  persoi{.  as  the  dUfd 
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ofthsgnmUr^  to  be  delivered  over 
io  the  grantee  on  a  fature  eveut,  is 
the  deed  of  the  grantor  presently  ; 
and  the  third  person  ia  the  trustee 
of  it  for  the  grantee.   2  Miss.  447. 

M  But  if  committed  to  a  third  per- 
,8on,  as  the  writing  or  escrow  of  the 
grantor,  to  be  delivered  on  §ome  fa- 
ture event,  it  is  not  the  grantor's 
deed  until  the  second  delivery,  and 
if  the  grantee  obtain  possession  of 
it,  before  the  event  nappens,  the 
grantor  may  avoid  it  by  pleading 
nott  est  factum ;  but  to  this  last 
rule  there  are  exceptions.    Ih, 

M  A  conveyance  of  land  duly  record- 

i  ed  is  good  against  a  prior  convey- 
ance not  recorded,  if  no  notice,  ex- 
press or  imulied,  has  been  given  to 
the  second  purchasee.  2  J\/laatL 
006. 

iff  When  a  prior  conveyance  not  re- 
corded until  after  one  of  a  subse- 

i  qnent  date  is  attempted  to  be  sup- 
ported on  the  ground  of  fraud  in  the 
second  purchaser,  the  fraud  must 
be  clearly  proved,    lb. 

46  Declarations  of  the  grantee  not 
admissible  to  contradict  the  deed, 
though  such  declarations  make  a- 
gainst  himself.    1  Mobs.  60. 

4ir  Grantor  not  permitted  to  explain  a 
deed  even  in  the  case  of  a  latent  am- 
biguity P  ^.  1  Mass.  9t. 

48  Boch  ambiguity  may  be  explain- 
ed by  the  testimony  of  witnesses. 

^  The  words  ^  between  A.  and  B." 
in  a  deed  exclude  Ji.  and  B.    Ih. 

'50  The  court  will  effectuate  the  inten- 
tion of  the  parties  to  a  deed  if  it  can 
be  done  consistently  with  the  rules 
of  law.    1  Miss.  di9. 

91  Where  there  were  no  words  of 
grant  in  the  premises  of  a  deed,  yet, 
from  the  other  parts  of  it,  it  was 
held  sufficient  to  pass  a  fee.  1 
Mass.  3 to. 

62  Land  is  described  in  a  convevance 
to  .J.  as  bounded  on  i9.'s  land :  B. 
owned,  at  the  time,  a  piece  of  land, 
and  had  contracted  to  purchase  a- 
Dother  piece  adjoining,  which  he 
pceupied  as  his  onn^  but  had  re- 


ceived no  oonveyanee  of  it  at  the 
time  of  the  conveyance  to  A.  al- 
.  though  he  had  paid  the  price  for  \U 
It  was  held  that  •d.'s  land  was 
bounded  by  the  land  owmd  by  J9., 
and  not  by  that  occupied  by  him.  ■ 
Crosby  V.  Parker.    4  Mass.  110. 

68  The  words  wUh  all  Vie  buildings 
thereon^  in  a  conveyance  of  land 
have  no  legal  effect.    lb. 

54  If  one,  for  a  valuable  considera- 
tion, bargain  and  sell  land  with 
warrtuity,  to  hold  from  the  grantor's 
death,  no  action  lies  during  the 
grantor's  life  to  recover  the  consid- 
eration money  paid  :  but  an  action 
on  the  covenant  may  lie  after  the 
death  of  -the  grantor  if  a  title  be 
not  made  to  the  grantee  or  his  heirs. 
WalliSj  executrix^  v.  WaUis,  4 
Mass.  136. 

66  If  such  bargain  and  sale  be  made 
by  a  father  to  a  son,  the  law  will 
presume  a  consideration  of  natural 
affection  from  the  consanguinity  of 
the  partiesan  addition  to  the  valuable 
consideration  expressed  in  the  deed^ 
and  construe  it  a  covenant  of 
the  grantor,  to  stand  seized  to  his 
own  use  during  his  life,  and  aAer 
his  death  to  the  use  of  the  grantee. 
Ibid. 

66  When  the  description  of  an  estate 
intended  to  be  conveyed  includes  se- 
veral particulars,  all  of  which  are 
necessary  to  ascertain  the  estate  to 
be  conveyed,  no  estate  will  pass  ex- 
cept such  as  will  agree  to  every 
particular  of  the  description :  But 
if  the  description  be  sufficient  to  as- 
certain the  estate  intended  to  be 
conveyed,  although  the  estate  will 
not  agree  to  some  of  the  particu- 
lars in  the  description,  yet  it  shall 
pass  by  the  conveyance,  that  the  in- 
tent of  the  parties  may  be  effect- 
ed. WorUiington  ^  al.  EaPrs.  t. 
Hylyer.    4  Miss.  196. 

67  A  grant  to  one  and  his  heirs  and 
assigns  of  all  the  trees  and  tim- 
ber standing  and  growing  in  a  close 
forever,  with  free  liberty  to  cut  and 
carry  them  awav  at  pleasure,  con- 
veys an  estate  oi  inkeritanee  in  the 
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trees  and  timber  :  and  the  grantee 
inay  maintain  trespass  quare  cUtU' 
sumfregit  ag^ainst  the  owner  of  the 
soil  for  cutting  down  the  trees. 
Clapp  V.  Draper.  4  Mass.  266. 

58  A  jiaramoniR  right  is  an  ineum- 
brance  within  the  meaning  of  a  cov- 
enant in  a  conveyance  of  land  that 
the  same  is  free  of  ail  incumbrances; 
and  in  an  action  on  such  covenant, 
if  the  plaintiff  has,  at  a  fair  price, 
extinguished  the  incumbrance,  such 
price  shall  be  the  measure  of  the 
damages;  if  the  plaintiff  has  not 
removed  the  incumbrance,  but  it 
still  remains  against  his  title  he 
shall  recover  nominal  damages  only. 
Frescott  ▼•  Trueman,    4  Mass.  G27. 

60  By  a  conveyance  of  laud  in  fee  the 
estate  passes  presently  to  the  gran- 
tee, and  does  not  remain  iu  the 
qrantor  unt'd  the  deed  be  acknow- 
ledged and  recorded.  MarslialY. 
Fide.    G  Mass.  ^. 

6.0  The  cancelling  such  a  deed  by  the 
grantor,  with  the  consent  of  the 
grantee,  and  a  second  conveyance 
to  a  third  person,  having  knowledge 
of  the  previous  conveyance,  shall  not 
defeat  an  intermediate  attachment 
made  by  a  creditor  of  the  first 
grantee.    Ibid. 

et  Where  the  boundaries  of  land,  as 
mentioned  in  a  conveyance  are  fix- 
ed, known,  and  unquestionable  mon- 
uments, although  neither  the  cours- 
es, nor  distances,  nor  the  computed 
contents,  as  described  in  the  con- 
Teyance,  correspond  therewith,  the 
monuments  will  govern.  I'emam  v. 
JFead,     6  Mass.  131. 

62  Where  a  bona  fide  purchaser  of 
land  enters  under  his  deed,  and  con- 
tinues in  the  open  possession  of  it ; 
a  second  purchaser  cai.'.ot  avail 
himself  of  the  first  purchaser's  ne- 
glect to  register  his  deed.  .  Davis 
V.  ninnt.    6  Mas^,  407. 

63  There  may  be  implied  covenants, 
or  covenants  in  law,  in  a  deed  con- 
taining express  covenants ;  but  such 
implied  covenants  must  be  consist- 
ent with  those  covenants  which  are 
expressbd.  Gates  v.  Cddwdl  S^  ol. 
Exec.    7  Mass.  68« 


64  J.  conveys  land  for  a  TiMhI« 
consideration  to  B.  C  and  JD.  se- 
lectmen of  the  town  of  H.  te  ihcoi 
and  their  successors  in  the  said 
trust  of  selecimeu  for  the  tine  Ir- 
ing,  for  the  use  of  E.  and  after  bk 
death  if  any  of  the  premised  shosid 
remain,  then  to  i^.'s  heirs,  forever; 
to  hold  for  the  use  aforesaid,  at  thi 
discretion  of  the  grantees  5  JS.  be- 
ing in  possession  of  the  premises, 
before  and  after  tbe  eoBveyanee  us- 
til  his  death  and  having  deTised 
the  same  to  his  wife  in  fee :  It  ^as 
held  that  B.  C.  and  JD.  took  a  lepl 
estate  in  trust,  for  E.  and  his  heirs, 
that  as  the  legal  estate  was  in  tra^t, 
it  must  be  commensurate  w  ith  the 
trust,  and  therefore  was  an  estate 
in  fee  simple,  and  that  E.  had  11 
equitable  fee  simple,  whieb  he 
might  lawfully  devise.  A^hA 
v.  Wheeler.    7  Mass.  189. 

65  Of  the  eSect  of  a  deed  of  eonvey- 
ance  of  land,  when  a  stranger  is  ii 
possession  of  the  land  conveyed. 
JCnox  et  al.  v.  Jenlcs,    7  Mass.  4S& 

06  A  deed  executed  in  pursuance  •( 
a  previous  contract  for  the  sale  ^ 
the  same  premises,  is  good,  by  re^ 
lation  from  the  time  of  tbe  makiag 
ef  the  contract,  so  as  to  render  val- 
id every  intermediate  sale  or  dis- 
position by  the  grantee.  Jackstm  v. 
BulL    1  Johns.  Cas.  81. 

67  8.  P.  Jackson  ex  demise  Jkne  v. 
Raymond  J  in  note*    1  Johns.  Cos.  8J. 

08  Several  instruments  or  deeds  of 
the  same  date,  between  the  sasK 
parties,  and  relating  to  the  saae 
subject,  may  be  construed  as  paiti 
of  one  assurance.  Jac/cson  ex  dem. 
IVovobridge  v.  Diwsbagh.  i  Jo/btf. 
Cases^  01. 

00  A  deed  from  a  father  to  his  ssa« 
in  consideration  of  ten  sbilUn^ 
was  held  to  be  a  covenant  to  staW 
seized  to  the  use  of  the  grantee.  A. 

70  A  sheriff's  deeds  for  eertain  lavh* 
sold  under  an  execution,  and  de- 
scribed by  metes  and  bounds.  ^  to- 
gether with  all  ways,  pasMU??** 
easements^"  &c.  does  not  ioclode 
land  held  bv  a  distinct  title,  thsn^ 
adjoining  the  premesis  sold,  and 
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formerly  used  as  a  road  for  the 
same.  Jackson  ex  dem.  Jones  v. 
Strieker,    1  Johns,  Cas.  284. 

Yi  A  sabsequent  deed  by  the  sheriiT 
for  the  road,  founded  On  an  antece- 
dent execution  and  sale,  as  appur- 
tenant to  the  premises  before  sold, 
will  not  pass  the  land,  unless  it 
was  included  under  the  description 
of  the  premises  sold  and  conveyed 
by  the  first  deed.     Ibid, 

'^  By  the  common  law,  a  conveyance 
of  land  by  a  person  against  whom 
there  isr  an  adverse  possession  at 
the  time,  to  a  third  person,  is  void ; 
but  the  title  of  the  grantor  is  not 
thereby  extinguished  or  devested  ; 
nor  will  such  conveyance  enuro,  by 
w>y  of  estoppel,  for  the  benefit  of 
the  defendant  in  possession.  Jack' 
son  Vr  dem.  Jones  and  others  y. 
Brinckerhojf,    3  Johns.  Cos,  10 1. 

3  The  term  northerly^  in  a  grant  or 
deed,  where  there  is  no  object  men- 
tioned to  direct  the  inclination  of 
the  course  towards  the  east  or  west^ 
is  construed  to  mean  due  north. 
Brandt  ex  dem.  Walton  v.  Ogden. 
1  Johns.  Bep.  idB. 

4  d.  conveyed  land  to  B.  and  took  a 
mortage  of  the  same  land  from  B. 
to  secure  the  purchase  money.  B. 
agreed  with  C,  to  let  him  have  the 
laud,  and  C.  took  possession  under 
the  agreement,  .tf.  and  B.  after- 
wards, agreed  to  cancel  their  re- 
spective deeds,  which  was  done. 
In  an  action  by  persons  holding  un- 
der Jl.  against  C  to  recover  the  pos- 
session, it  was  held,  that  the  mere 
cancel lin:;  of  a  deed,  does  not  de- 
stroy its  operation,  and  that  the  le- 
gal title  by  the  mortgage  was  in  t^. 
and  that  the  persons  claiming  un- 
der him,  must  recover  in  ejectment. 
Jackson  ex  dem.  Simuions  and  others 
V.  Chase.     2  Johns.  Bep,  8*. 

9  A  mistake  in  the  date  of  a  deed, 
does  not  vitiate  it.  Jackson  ex  dem. 
Ifardenberg  and  IFife  v.  Schoonma* 
kcr.     ^  Johns,  Bep,  230. 

5  Where  the  consideration  of  a  deed 
is  expressed  to  be  for  a  certain  sum 
of  money,  without  mentioning  any 


sum,  it  is  a  sufficient  consideration. 
Ibid. 
Tt  Proof  of  a  deed  by  a  surviving 
grantor,  in  1750,  who  swore  that 
the  other  grantors  were  dead,  and 
had  executed  the  deed,  is  sufficient, 
it  being  an  ancient  deed  and  prior 
to  the  act  of  1771.    Ihvd. 

78  A  sheriil' executed  a  deed  for  land 
purchased  at  auction,  and  deliver- 
ed it  to  the  attorney  of  the  plaintiff*, 
to  be  delivered  to  the  grantee,  on 
the  payment  of  the  purchase  mo- 
ney ;  it  was  held  to  be  an  esetoWy 
and  that  nntil  the  condition  M^as 
performed,  the  title  continued  in 
the  debtor  whose  land  had  been 
thus  taken  and  sold  imder  the  jieri 
facias.    Jackson  ex  dem.  QviUz  v.  • 

Catlin.    2  Johns.  Bep,  248. 

79  A  deed  for  a  military  lot  of  land 
in  the  county  of  Ononaagay  dated  in 

'  Junej  1794,  and  proved  the  6th 
Septmdier^  1797,  in  the  manner  pre- 
scribed by  the  act  of  the  llth  t'eb- 
ruary,  1797,  was  held  to  be  suffi- 
ciently proved  to  be  recorded  ;  and 
the  transcript  of  the  record  of  a 
deed  so  proved,  may  be  read  in  ev- 
idence. Jackson  ex  dem.  Dunbar 
and  otliers  v.  Todd.     3  Jo/tKs»  Bep. 

300. 

80  An  exception  in  a  deed  shall  be 
taken  most  favorably  to  the  grantee^ 
and  il  the  thing  exeeptcd,  be  not 
set  down  or  described  with  certain- 
ty, the  grantee  shall  have  all  the 
benefit  which  may  arise  from  such 
defect.  Jackson  ex  dem.  Klock  v. 
Hudson.    3  Johns.  Bep,  370. 

81  A  writing' in  the  form  of  articles 
of  agreement,  containing  a  covenant 
to  convey  lands,  and  concluding 
with  a  penalty  for  the  non-perform- 
ance of  the  covenant,  though  it  con- 
tained words  of  bargain  and  sale, 
or  an  absolute  conveyance,  in  pre- 
sentiy  to  one  of  the  parties  and  to 
his  heirs,  was  held  to .  be  no  more 
than  an  agreement  to  convey.  Jack'- 
son  ex  detn.  Ludlow  v.  Meyer.  3 
Johns,  Bep,  388. 

82  The  intent  of  the  parties  to  an  a- 
gr cement  or  deed,  when  apparent^ 
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and  not  not  eontraFj  to  any  rule  of 
law,  wili  cootroi  the  techoieal 
i¥ords  ased  in  th^  instramertt.  76. 

83  A  bargain  and  sale  of  land  to  •A, 
^'  to  hold  the  same  to  •S.  in  trust  for 
B,  and  C  and  their  respective  heirs 
and  assigns  forever  in  fee  simple,'' 
creates  only  a  life  estate  in  J.  and 
at  his  death,  the  lesal  estate  i^vcrt« 
to  the  grantor,  and  B,  and  C  can 
only  resort  tu  a  eourt  of  equity  to 
enforce  the  trust    Ibid. 

94}  An  use  in  a  bargain  and  sale  can 
be  limited  only  to  the  bai^inee, 
i¥ho  caiinot  be  seized  to  any  other 
use  but  his  own.  Jackson  ex  dem. 
Ludlow  v.MRyer.  B  Johns.  Rep.  38S. 

S5  P.  gave  to  Q.  a  writing  as  follows  ; 
^  this  is  to  certify,  that  I  have  bar- 
sained  and  sold  the  one  half  of  lot 
No.  se,  in  the  location  of  the  Ghreat 
SabUy  for  i4«.  per  acre,  to  Rufus 
Greene,  the  interest  to  commence 
from  the  1st  July^  1792 ;"  it  was 
held,  that  this  was  a  mere  agree- 
ment for  a  conveyance,  and  did  not 
amount  to  a  conveyance  or  lease. 
Jackson  ex  dem.  Greene  v.  Clark, 
8  Johns.  Bep,  4:2^ 

86  The  words,  "  for  value  received," 
in  a  deed,  import  a  suflicient  con- 

.  sideration  to  raise  an  use  to  the 
bargainer  $  and  the  words,  ^^  make 
over  and  grant,"  are  snflieiently 
operative  to  convey  lands  by  way 
01  an  use«  Jackson  ex  denu  Hudson 
and  Chapman  v.  JUexander,  3  John" 
son*s  Rev.  48^ 

87  A  deea  may  in  its  operation  be 
made  to  relate  back  to  the  time  of 
the  contract  for  the  purchase  of  the 
land,  as  between  the  same  parties, 
and  for  the  furtherance  of  justice  $ 
hut  not  so  as  to  do  wrong  to  stran- 
&;er9.  Jackson  ex  dem.  driswold  v. 
Bard.    4  J(^ns.  Rep.  ^0. 

88  Where  Q.  by  a  writing  under  his 
hand  and  seal,  gave  to  H.  the  pri- 
vilege, during  his  pleasure,  to  occu- 
py a  certain  piece  of  land,  and  B. 
afterwards  sold  the  land  to  C.  it 
was  held  that  the  instrument  given 
by  G.  was  a  mere  personal  licence 
or  privilege  to  occupy,  which  waa 


determined,  as  soon  as  E  inlcf 
took  to  convey  the  premiss,  hck* 
son  ex  dem.  Hull  v.  B^^wk.  I 
Johns.  Bep.  418. 

89  If  in  the  deseription  of  an  estiti 
in  a  deed,  there  are  partieuUrfHt* 
ficiently  ascertained  to  dai^ 
the  thing  intended  to  be  grM^ 
the  addition  of  eircomfUnees,  fik 
or  mistaken,  will  not  flrDstretetk 
deed.  Jackson  ex  dm.  Rom  d 
another  W.Clark.  7  Jofew.  &y.  2i?, 

90  But  where  the  deseriptioD  of  th 
estate  intended  to  be  ctfweyed  i» 
cludea  several  parlieolan,  ill  i 
which  are  necessary  to  aMertU 
the  estate  to  be  conveyed,  m  eiM 
will  pass,  except  such  as  will  igw 
with  every  particular  of  the  J^ 
scription.    ihid. 

91  Where  the  description  of  the  p 
mises  in  a  deed,  were,  '^  all  &«.  W 
No,  1,  of  the  smaller  lot  No.3,  • 
the  subdivision  of  lot  No.  to,iili 
12th  general  allolmestof  thcpi- 
tent  of  jr.,"  &c  and  ibcre  ^} 
mistake  in  inserting  the  12M 
stead  of  the  2ist  general  allttwj 
it  was  held  that  the  preniiiei»W 
were  claimed  to  be  in  the  2Ui^ 
eral  allotment  passed  by  iw  «e« 
Ibid.  . ,  . 

92  And  if  the  words,  «»»*  * 
dwelling  house  thereon,"  beii*^ 
ed  in  the  description,  wbenjiftj 

there  was  no  dwelling  ^^^^^ 
premises  claimed  under  tbe«ii 
it  is  merely  a  false  tf*»«^, 
which  does  rot  control  lb«  ««• 
the  description,  nor  deft«  ■ 
grant    Ib'td.  -  ^ 

93  Bv  a  map  of  the  wrre?  Jf  •J' 
tain  tract  of  land  for  whiflpj* 
were  issued,  lots  No.  *»  •».  V 
were  made  to  join  each  •«&»• 
by  the  mistake  or  fraod  of  IKJ 
veyor,  according  to  the  e^r^ 
distances  of  his  sorrey,  tfce  '^y 
lotNo.  I5,woiildnotextewl»  J 

No.  16,  but  left  a  vaeant  f^ 
land  between  them :  il  ^^ 
after  various  mesne  ^^^ 
during  a  lapse  of  "7' ',^^|p 
that  the  jparUcs  should  be  ^""^ 
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bieir  achml  loeatumj  under  the  deed, 
aceording  to  the  metes  and  hounds 
l^iven  in  the  original  survey  with- 
oat  reference  to  the  map  and  pa- 
tents. Jackson  ex  detn.  Qoodrick 
and  dihers  y.  Ogd^n.  7  Johns.  Be-- 
portSf  2SS* 

94i  What  acts  and  declarations  of  par-^ 
ties  will  amount  to  sueh  a  practical 
location  and  construction  by  them, 
as  to  be  binding  and  conelusiye) 
though  made  under  a  mistake  as  to 
the  extent  of  their  legal  rights.  Ih. 

9b  In  1790,  a  patent  was  granted  for 
a  military  lot  to  *B.  who  had  been 
a  soldier  in  the  army  of  the  United 
BtaUs  ;  and  w^ho,  in  FAruary^  1799, 
sold  and  conveyed  it  to  B,  0.  in 
179)),  purchased  the  same  lot  of  a 
person  pretending  to  be  the  origin- 
al patentee,  and  who  fraudulently 
executed  a  deed  for  the  lot  to  C', 
who  afterwards  conveyed  it  to  /)., 
who  sold  it  to  various  persons  who 
took  possession  under  him.  In 
August^  1804>,  d.  the  real  patentee, 
executed  another  deed  for  the  same 
lot  to  W.y  which  wail  first  record- 
ed ;  and  in  1806,  D.  purchased  the 
title  of  fV.  and  took  a  deed  from 
kim,  which  was  also  recorded.  In 
an  action  of  ejectment  broaght  by  B. 
against  the  persons  in  possession 
under  />.,  it  was  held^  that  when 
fT.  purchased  of  A,^  in  I80l«,  the 
land  was  held  adversely  under  a 
Toid  title;  but  as  D.  afterwards 
purchased  the  title  of  FT.,  derived 
from  the  real  patentee,  fir  the  ben- 
efit of  diosc  in  possession,  B.  could 
not  set  up  that  adverse  possession, 
to  defeat  the  purchase  by  W, ;  and 
that  the  persons  holding  under  B. 
had  a  ri^ht  to  protect  the  raid  ves 
by  the  title  of  W.  equally  as  if  they 
had  purchased  it  of  W.  Jackson 
tx  aem^  Ilumjdtreff  and  others  v. 
Oiven  and  others.  B  Johns,  Bep.iS7. 

96  The  deed  from  the  patentee  to  W. 
being  first  recorded,  was  entitled  (o 
a  preference,  under  the  statute, 
there  being  no  satisfactory  proof  of 
an  actual  or  implied  notice  to  1^. 
of  the  prior  deed  to  A  Ibid. 
59 


97  To  diefeat  the  prioi'  registnr  of  the 
second  deed,  there  must  be  fraud  or 
undoubted  notice.    Ibid. 

08  If  one  affected  with  notice  conveys 

to  another  without  notice,  the  iat- 

'  ter  is  as  much  protected  as  if  no 

•  notice  had  ever  existed.    Ibid. 

99  Where  *A.  a  tenant  in  possession, 
by  writing,  under  his  seal,  surren- 
dered the  possession  and  premises 
to  the  lessor  in  an  action  of  eject- 
ment, and  all  right,  &c.  to  have  and 
to  hold  to  the  lessor,  his  •  heirs  and 
assigns  forever,  provided  such  lease 
shoiUd  be  accepted  by  the  .lessor,  as 
a  full  discharge  for  all  lands  claim- 
ed of  t^.  by  the  lessors  under  the 
ejectment,  occ.  It  was  held,  that, 
admitting  the  full  dischai^e  of  all 
claims  mentioned  in  .the  proviso,  to 
amount  to  a  sufficient  consideration, 
and  that  the  deed  contained  words 
sufficient  to  pass  a  fee,  yet  it  was 
yoid,  and  no  bar  to  .^.'s  title,  unless 
the  lessors  showed  a  valid  discharge, 
which  could  not  be  by  parol,  or  by 
mere  implication,  arising  from  the 
fact  of  possession  of  the  deed. 
Jackson  ex  dem.  Bain  and  Van  Slyck 
r.  Puher.    8  Johns.  Rep.  870. 

100  A.  on  the  12th  December^  1793, 
gave  a  lease  to  B.  of  a  part  of  a 
lot  of  land  for  60  years ;  and  on 
the  a6th  of  December^  1793,  execute 
ed  a  deed  in  fee  for  part  also  of 
the  same  lot     C.  took  immediate 

,  possession,  under  his  deed,  and  con- 
tinued in  possession  near  16  years ; 
B,  afterwards  claimed  a  part  of  the 
premises  in  the  possession  of  C,  as 
comprised  in  the  lease  to  B.  It 
was  held,  that  the  deed  to  C.  was 
yalid,  notwithstanding  the  lease^ 
and  that  B.  could  not  set  up  any 
new  location,  so  as  to  invalidate  the 
possession  of  C.  Jackson  ex  dem. 
Butler  and  others  y.  Gardner.  8 
Johns.  Bep.  394. 

101  Every  exception  and  uncertainty 
in  a  deed,  is  to  be  taken  fayorably 
to  the  grantee.    Ibid. 

i02  The  recital  of  one  deed  in  anoth- 
er, is  only  evidence  against  Kim 
who  claims  under  it*     1  DaUaSy  67. 
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ed  below  10/.  by  a  set-off.    2  Dal' 
laSf  7^. 

3  Unascertained  damaged  for  a  tort, 
cannot  be  set-oft',  in  an  action  of 
debt  on  a  bond.    2  Dallas,  237,  8. 

4  The  act  putting  promissorr  notes, 
dJseoiiDLted  at  the  nank  of  Permstfl- 
vanUiy  ou  the  same  footing  with 
bilLs  of  exchi^nge,  does  not  give 
them  the  same  priority  in  paying 
the  debts  of  a  testator,  but  only  ap- 
plies to.  the  case  of  defalcation.  2 
Daflai>j'2^dy  4. 

5  A  bajapce  of  accounts  due  ft*om  a 
factor  to  his  principal,  may  be  set- 
off in  an  action  on  a  bond  by  the 
latter  against  the  former ;  and  such 
accounts  are  not  within  the  act  of 
limitations.    2  Dallas^  264,  5. 


DELIVERY. 

A  delivery  to  «d.  to  the  use  of  ^.  upon 
a  precedent .  consideration  is  not 
countermandable,  but  vests  the  ab- 
solute property  in  B,  before  agree- 
ment. Mfdn  V.  Barwick.  1  Str. 
160. 


DEMURRAGE. 

JB.  the  owner  of  a  ship,  entered  into  a 
written  agreement  with  B.  to  carry 
certain  goods  in  the  vessel  from 
•Newyork  to  Surrinam,  and  to  bring 
back  a  certain  cargo  from  that 
place  tolVewynrk  ;'  and  B.  asreed 
to  pay  2,600  uoliars  for  the  freight; 
but  if  accident  should  prevent  the 
delivery  of  the  return  cargo,  then 
he  was  to  pay  only  1,300  dollars, 
and  R.  engaged  that  the  vessel 
should  lie  S3  days  at  Surrinam,  to 
unload  and  reload.  The  vessel 
staid  the  S5  days,  and  the  return 
cargo  not  being  ready,  she  staid  20 
days  longer,  at  the  request  of  the  a- 
gent  and  consignee  of  o.  who  had  no 
control  over  the  vessel  :  and  hav' 
ing  brought  back  the  return  cargo, 
jB.  paid  the  2,600  dollars  freight. 
In  an  action  of  assumpsit,  brought 


Jiy  R,  against  B.  to  recoYer  a  coT-- 
pensation  for  the  detention  of  tba 
vessel  beyond  the  time  atipolaled, 
in  the  nature  of  demarrage,  it  was 
held,  that  as  the  written  eontnct 
contained  no  stipulation  to  pty 
demurrage,  and  no  implied  asmtrnp- 
sit  to  pay  it,  eould  arise  froia  tho 
act  of  the  eonsignee  of  the  goods, 
who  had  no  authoritv  to  bind  S  am 
to  demurrage,  the  plaintiff  was  not 
entitled  to  recover.  Reberisom  t. 
Bethwie  and  BoonmoL  3  JbAits. 
Rep.  342, 


DEMURRER. 

I.  DemttrreringeneraL 
li.  Demurrer  to  emdence^ 

I.   Demurrer  ingenertJ, 

1  If  a  defendant  demur  in  abateaMnl^ 
the  court  will  notwithstanding^  give 
final  judgment,  beeause  there 
not  be  a  demurrer  in  abata 
Dockminique  v.  Davenant     1 

220. 

2  If  the  defendant  pleads  ia  bar,  and 
demurs  to  the  replication  in  abate- 
ment, the  plaintiff  may  Join  in  de- 
murrer; and  if  thedemnrrer  iso- 
verruled  he  shall  have  final  jnd^ 
ment. 

Where  the  defendant  pleads  in  har, 
and  demurs  to  the  repliMtJoa,  if  the 

'  conclusion  of  the  demurrer  Is, 
Wherefore  as  before  he  praya  jndg- 
ment,  and  that  the  deelaration  aiaj 
be  quashed,  the  words,  ^^and  that  tl» 
deelaration  may  be  qnashed,"  are 
surplusage,  and  the  deranrrer  is  a 
demurrer  in  bar.  CVosse  v.  BiIhnl. 
2  L.  Raymond^  1016. 

3  The  unnecessary  or  impertincit 
addition  of  a  traverse  ean  only  k 
taken  advantage  of  by  special  de* 
rourrer.  In  covenant  for  rent  if  tfe 
defendant  pleads  eviction,  a  tra- 
verse that  he  enjoyed  after  the  evic- 
tion is  impertinent.  To  a  pica  «f 
eviction  a  man  may  reply  an  entry 
by  virtue  of  a  power,  and  travene 
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the  eviedou.  Bushdl  v.  Leckmore, 
1  /»;  Eaym.  360. 
4  Case  fur  continuance  of  a  nuis- 
aoce.  The  defendant  pleaded  that 
the  plaintiff  was  excommunicate, 
and  did  not  shew  thectrtifticate^nor 
for  what  cause  the  exeummunication 
was;  and  concludes  his  plea  with  a 
prayer  that  the  parol  rtmaneat  sine 
die,  without  saying  qousque.  The 
defendant  demurs,  and  for  these 
reasons  respondes  ouster  was  award- 
ed. Warner  v,  Oreeru  1 L.  Raym. 
701. 

9  Debt  on  a  bond  to  proseeute  error 
in  the  hustings,  and  to  pay  dama- 
ges and  costs  if  judgment  be  affirm- 
ed ;  plea  that  the  writ  was  prosecu- 
ted with  effect,  and  that  the  jodg- 
ment  was  not  yet  affirmed  ;  replica^ 
Hon  that  the  writ  was  nonprossed 
in  the  hustings  ;  demurrer  and  ob- 
jected that  it  did  not  appear  before 
whom  the  hustings  were  holden  $ 
£d,  that  it  was  not  shewn  that  the 
writ  was  returnable ;  but  overruled, 
and  judgment  for  the  plaintiff.  LaV' 
jieldv.  SatchwelL    1  Wils.  128. 

e  Where  the  estoppel  appean  on 
the  record,  the  other  side  may  de- 
mur. Kemp  V.  QoodaU.  1  8alk. 
377.    2  L,  Baym.  1154. 

JfU  hahuU  in  tenementts  is  bad  in  debt 
lor  rent,  if  plaintiff  declares  upon  a 
demise  by  indenture.    lb, 

V  Plea  waived  after  a  joinder  in  de- 
murrer.  Herbert  v.  Uriffith.   2  8tr. 

it  81. 

B  Betting  out  a  judgment  in  C.  B. 
prcfid  per  reeordum  ibidennjamresi- 
dens  :  quod  quidetn  recordum  coram 
nobis  certis  de  causis  venire  fedmusj 
Src.  ill  on  special  demurrer.  Wel- 
der V.  Buckland,    1  8tr.  611. 

d  Variance  between  the  writ  and  de- 
claration pleaded  without  craving 
•r  setting  forth  oyer.  Plaintiff  de- 
murred, and  held  that  defendant 
should  answer  over.  Vanderplank 
V.  hanks.    2  Wils.  85. 

10  Not  guilty,  and  not  e;uilty  within 
six  years  to  an  action  for  crim.  con.'* 
issue  to  one  and  demurrer  to  the 
other  ;   ycrdiet  for  plaintiff  on  the 


issue;  judgment  for  defendant  on 
demurrer,  but  held  that  plaintiff 
must  have  no  damages.  Coke  v. 
V.  Sayer.    2  Wils.  85. 

11  ^icid  cum  in  trespass  held  well  e-i 
nough  on  a  special  demurrer. 
WhUe  V.  8kaw.    2  Wils.  203. 

12  Demurrer  for  duplicity  must  shew 
wherein.  Lamplough  v.  ShorMdge, 
1  8alk.  210. 

13  Breach,  that  3l.  for  a  year  at  La- 
dy Day  last  was  arrear,  &e.  well  on 
general  demurrer.  Stagg  v.  Hind* 
1  Salk.  189. 

14  Demurrer  to  part,  and  issue  to 
other  part.  Anonymous.  1 8aUc. 
219. 

10  Demurrer  may  not  be  withdrawn 
after  trial  of  other  issues  in  same 
cause,  and  verdicts  found  with  con- 
tingent damages.  Bobinson  v.  Bay" 
ley.    1  Burr.  816. 

16  Demurrer  to  declaration  in  trover 
de  duobusfulcris.  Plaintiff  may  re- 
lease damages  as  to  that.  Ben- 
brid^  V.  Day.    l  8alk.  218. 

17  In  debt  for  an  escape,  if  the  defend- 
ant pleads  a  removal  by  habeas  corpus 
and  the  plaintiff  replies  that  the^^- 
as  corpus  was  not  delivered  to  the  de- 
fendant until  a  day  subsequent  to  the 
escape  or  rdoinder,  that  it  was  de- 
livered be&re  such  day  is  bad. 
Holdraid  ▼.  LiddeL  l  L.  Baym* 
2^1. 

18  Jndgmetit  on  demurrer  for  defen- 
dant, plaintiff  in  replication  ac- 
knowledging part  paid,  and  yet  con- 
cluding with  demanding  the  whole. 
Vigors  Y.  Aldrich.     4  Burrrowsy 

2182. 

19  Where  nul  tiel  record  is  pleaded, 
the  party  cannot  demur  to  it. 
Crochmere  v.  Wickins.  8  SaUcddj 
294. 

20  J^  d^bet  to  a  bond  is  bad  on  a  ge- 
neral demurrer.  Anonymous.  2  Wil- 
S(m,l0. 

21  Debt  upon  bond  against  William 
Freak.  The  defendant  pleaded  his 
name  is  Walter  $  the  plaintiff  de- 
murred, supposing  that  the  defen- 
dant was  estopped  by  the  record 
to  say  his  name  was  Walter  ;  but 
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jad^eftt  was  wen&uod  hilla  eas- 
Miut ;  for  theplaiiitift'shoald  have 
.  pleaded  it  BeddaU  ▼.  Fl^ak.  8 
SaUc.  ±92. 

M  Jiss&ihp$U  upon  bill  of  exehaii» } 
the  plaintiff  de«lareft  that  mctamtH 
eonsuetudidetn  H  uniA  nMreAtomtM, 
the  aeeeptor  ift  boiiad  to  pay,  &o. 
without  ghewiog  the  ousUnii  at 
lai^  9  &nd  the  defendant  demurred: 
it  was  acyudged  for  the  pUintiC 
And  per  curiam^  it  is  a  better  way 
than  to  shew  the  whole  at  large. 
8optT  ▼.  DiJbk.    1  L.  Raym,  ITS. 

jtt  Upon  fiu^  Ud  reeord  pleaded  of  re^ 
eora  of  the  same  eour^  day  may  be 
given  to  the  party  to  bring  it  in,  or 
n>r  the  Justices  to  intpeet  the  re- 
eord ;  but  defendant  eannot  demur. 
Moot  v.  Manucapt.    2  Salk.  S6S. 

S^  One  trespass  well  a4jud^ed  is  suf- 
fieienton  demurrer,  dhmnberiain 
V.  GnenfUUL    9  WiU  293. 

U3  Not  guilty  in  oMumpgUy  ill  on  de- 
murrer*   Marduim  v.  GMs.  2  Str. 

1022. 

M  if  a  defendant  puts  in  a,  firwolms 
demwrrery  ht  eannot  withdraw  it  af- 
terwards, aud  plead  the  general  is- 
sue,  th6ttgh  he  has  a  good  defence* 
OriswoU  V.  Mnshins.  1  Jin^ns.  Cb- 
ses,  135. 

S7  Where  a  bill  seeks  discovery  as  to 
lost  deeds,  and  also  to  perpetuate 
the  testimony  of  witnesses,  a  gene- 
ral demurrer  to  the  whole  bill,  for 
wa»t>of  an  affidavit,  is  bad.  Ltkeht 
and  Mere  v.  Morgan,  l  Jchm.  Cb- 
ses,  420. 

9B  la  a  bill  in  equity  by  executors,  it 
is  no  cause  of  demurrer,  that  they 
have  not  set  forth  their  letters  tes- 
tamentary.  Tdfair  v.  8Uad.  2 
CranchiiOS. 

20  II  is  no  cause  of  demurrer  to  a  bill 
ill  equity  against  an  executor  seek- 
ing a  discovery  of  assets,  that  the 
complainant  had  a  right  of  action 
at  law.    2  Ch%nichj  409. 

30  QuCTie,  whether  the  court  ought  to 
permit  amendments  after  judgment 
upon  demurrer.  MandeviUe  v.  IVil* 
son.    s  Crandhj  15. 

.81    Upon  den&urrer  the  Judgment  of 


the  court  mnst  beagaaitthnyv- 
ty  who  commits  the  first  error.  Ul 
titaUs  V.  Jhihur.    B  Clninch»  2m. 

IT.  Ikwmrer  to  eoUhneBm 

1  A  demurrer  to  evideaee  admits  the 
truth  of  every  conelosiou  ai  tul 
which  the  jury  could  have  inferred 
Drum  the  evidence  demurred  tOb 
Coekxdger.Famhaw.  iJk^.tiB 
to  1S4,  22^. 

2  On  a  demurrer  to  evidence  thm 
party  eannot  take  advantage  of  nay 
objection  to  the  pleadings.  Gsri  v. 
Birkbede.    1  Doug.  218  to  S26. 

When  evidence  b  demurred  to,  the  js- 
rj  mav  assess  the  damages  enadi- 
tionalty.    Ih.  u. 

If  the;  do  not,  and  judgment  on  the 
demurrer  is  givBU  for  the  jdaintiS^ 
there  shall  be  a  writ  of  inqiiirT. 
lUd. 

And  afler  the  execution  therenf  Uh 
party  may  move  ia  arrest  of  tfat  fi- 
nal judgment  on  any  nlycction  to 
die  pleadim^    lb. 

a  Ob  a  demurrer  lo  carenmataatial 
evidence  the  party  oferi^^the 
dense  is  not  Jbliged  *s  join  in 
murrer,  unless  the  party  desMuring 
will  distinctly  admit  apon  tke 
reeord,  ev«tfy  fact  and  every  nnn- 
elusion,  whicn  the  evidcMe  uftrfd 
conduces  to  prove.  Bikaum  S[^  dL  r. 
Hmtet.    2  U.  made.  187. 

.4  On  a  demurrer  to  evtdenee,  every 
fact  which  the  jury  could  Kc^aHr 
infer  fk^m  the  evideaee,  is  adnultes. 
For6^s  0ttd  oMolhar  v.  Cftarch.  9 
Johms.  Cos.  1S9« 

0  On  a  demurrar  to  evidenea,  the 
esurt  will  infer  every  faet  which 
the  jury  could  have  done,  had  the 
cause  been  left  4o  their  decisinn  sn 
the  evidence.  P^ttndc  v.  AUM 
and  Bourne.     1  Mms.  Bap.  MA. 

^  On  a  demurrer  to  evidence,  evey 
thing  which  the  jury  mi^t  reassa- 
ably  infer  finom  the  evideaee  de- 
murred to,  will  be  considered,  bf 
the  court,  as  admitted.  X^tris  v. 
Few.    5  Johns.  Rep.  1. 

7    Ujion  a  demurrer  to  evidence  Iht 
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tesliBMiy  is  to  be  taken  most 
stroDgiy  aguiwt  him  who  demiirs ; 
and  sueh  eenelasionfl  as  a  jury 
mi^ht  jitttifiably  draw,  the  ciMirt 
•ught  to  draxK.  PawHng  v.  Umted 
SMes.    4t  Cnmchy  2i9. 


DEODAND. 

Where  several  things  nuwe  ad  mor- 
tem^ they  are  all  deodands.  Gnse  of 
the  Lara  of  the  Manor  of  HmmpsieadL 
i  SaOe.  2SQ. 


DEPOSITIONS. 

t  Evidenee  on  motion  to  disolkaiige 
hail,  must  be  by  deposiiion  and  not 
viva  voce.  AuJL»  of  Court.  1 
Cranch,  XVH. 

2  The  plaintiff  in  error  may  show  by 
affidavits  that  the  matter  in  dispute 
cseeeds  the  value  of  2000  dollars. 
1  Crandt,  XVIIL 

a  The  eonrt  is  not  biNrod  to  give  an 
ofiinien  to  the  jury  as  to  the  mean- 
ing or  eovstruotion  of  a  written  der 
position  read  in  evidence  in  the 
eanse.  Marim  ins.  Co.  v.  FaimgA 
0  Crunch^  187. 

a  The  depo»itions  eontained  in  the 
proeoedings  of  the  foreign  court  of 
admiralty  eondenming  the  vessel 
are  not  evidence  in  an  action  upon 
the  policy  of  insnranee.  Marine 
Jm.  Co^  v.  Hodgson,  o -Craned, 
907. 


DEPRECIATION. 

In  what  cases  payments  in  conti- 
nental money  shall,  or  shall  not  be 
reduced  by  the  scale  of  deprecia- 
tion.   2  Dallas^  132, 237. 

On  a  deed  made  in  1799,  of  land 
in  Virginia,  rendering  an  annual 
Tent  of  20l.  current  money  forever^ 
the  rents  are  not  to  be  reduced  by 
the  scale  of « depreciation,  but  the 
actual  annual  value  of  the  land  at 
the  date  of  the  contract,  in  sfecie^ 


or  odier  money  eqnivalem  Ihierelo, 
13  to  be  ascertained  by  a  jary. 
Faw  V.  MarOeller.    2  Crmchy  10. 


DEPUTY. 

i  It  i»  essential  to  a  deputy  to  have 
the  whole  power  of  his  principal ; 
and  a  covenant  or  condition  to  re- 
strain it,  is  void*  Deputy  cannot 
make  a  deputy,  but  he  may  empaw- 
er  another  to  do  a  partiralar 
act. 

May  act  either  in  his  own  name  or  ia 
that  of  his  principal.  Farker  v. 
ASftt.     1  SaUcdd^  95.     i  L.  Baym. 

2  ^  The  principal  and  not  the  deputy 
is  entitled  to  fees  new  created  after 
their  deputation.  Plaintiff  having^ 
remedy  upon  a  covenant  to  account 
cannot  bring  assumpsit  for  money 
had  and  raeeived.  Bidatrode  v. 
OUbum.    2  Str.  1027. 

DESCENT. 

i  Whoever  efaims  as  heir  by  des-^* 
cent  must  make  himself  heir  to  the 
•pefson  last  aetually  seized  and  in 
possessionof  the  inheritance.  An 
actual  entry  io  not  necessary  to  be 
made  to  avoid  a  fioe  without  proc- 
lamations. Jenkins  on  the  dem.  of 
Morris  »  voife  v.  PrUchard  4*  oth- 
ers.   2  KTils.  4i5^ 

S  Borough  English  lands  descends 
to  the  representative  of  the  young- 
er son.  Where  custom  makes  an 
heir,  Ifae  law  implies  all  incidents 
in  course  of  descents.  Clements  v. 
Scudamore.  1  Saik.  243.  2  L. 
JRaym.  1024. 

3  li*  the  legal  interest  in  land  des- 
cend in  fee  simple  ex  parte  matema^ 
and  the  equitable  interest  in  fee 
simple  ex  fmrte  patema^  or  vice  ver- 
sa, the  equitable  shall  meree  in  the 
legal  estate,  and  both  follow  the 
line  through  which  the  lesral  estate 
descended  Ouodright  v.  Wells.  2 
Doug.  771  to  780. 

4  An  appointment  by  will  under  a 
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power  in  a  settlement  operates  as  a 
common  devise  ;  and  the  appointee 
in  fee  simple  (if  licir^t  law)  is  in 
by  descent,  and  not  by  purchase. 
HuHs  V.  The  Earl  of  Winchdsea. 
1  Btaek.  187. 

0  Where  the  same  estate  'is  devised 
to  H.  whieh  he  would  have  taken 

.  by  descent,  he  is  in  by  descent,  not- 
withstanding the  possibility  of  a 
eharge.    Clerk  ▼.  i9mtM.    1  Salk. 

8  A  devise  to  one  and  her  daughters 
may,  in  particular  circumstances, 
make  the  heirs  take  by  purchase. 
Lessee  of  Lang  v.  Lamy.  l  Black. 
265. 

7  Descent  qm  toll  entry  must  be  im- 
mediate, and  coverture  to  avoid 
such  descent  must  be  continual. 
TheUsseafCkLrterv.Tash.  iSkdk. 

2-Al. 

8  •A.  seized  in  fee  of  a  copyhold  of 
inheritance  by  descent  ex  parte  ma- 
temoy  surrendered  to  the  u«e  of 
himself  for  life,  remainder  to  such 
persons  and  for  such  estates  as  he 
should  by  deed  or  will,  attested  by 
three  witnesses,  appoint,  remainder 
in  default  of  appointment  to  him- 
self in  fee  ;  afterwards  he  niortga- 
fijl^  and  surrendered  io  the  use  of 
the  mortgagee  in  fee,  who  upon  re- 
payment of  the  principal  and  inter- 
est surrendered  to  the  mortgagor : 
lield  that  the  line  of  descent  was 
thereby  broken,  and  that  the  estate 
descended  to  the  paternal  heir. 
Doe  d»  Harmon  v.  Morgan.  7  Term 
Bep,  103. 

9  A  feoffment  and  refeoffinent  break 
the  line  of  descent.  7  Term.  Bep. 
105. 

iO  The  rale  of  ;)o5s^ssio/ra^ris  does 
not  apply  to  estates-tail ;  nor  even 
to  inheritances  in  fee-simple,  without 
an  actual  possession  of  the  brother 
of  the  whole  blood.  •  Doed,  Chegory 
Sc  rf.  Qesre  v.  Whichelo.  8  Term 
Bep.  211. 

11  J.  Jl.  deviled  all  his  lands  to  8.  A. 
(his  son  by  the  first  venter)  when  he 
should  come  to  the  age  of  2\  years, 
but  if  he  should  die  before  ^  years, 


and  D.  J.  (the  testator's  dan^f 
by  the  second  venter)  sfcoald  be 
then  living,  he  gave  the  same  to  her 
when  she  should  attain  21  yean. 
Testator  died,  and  then  S,  A\  died 
under  age  and  without  issue ;  held« 
that  on  the  death  of^  A.  the  inher- 
itance vested  in  D.  A.  his  sister  of 
the  half  blood  in  preference  to  hii 
uncle  of  the  whole  blood.  Doe  d. 
Andrew  v.  Hutton.     3  Bos.  Sf  FalL 

643. 

12  A.  a  feme  covert,  died  seized  of 
lands,  in  June,  1795,  leaving  a  bus- 
band  and  two  sons  and  three  daugh- 
ters.   The  husband  continued  seix- 
ed.  as  tenant  by  theewrte^j  until  bis 
death,  in  179S.      B.  the  eldest  son, 
died  abroad,  in  178^  an  infant,  in- 
testate, and  without  issue.       C  tke 
other  son,  on  the  death  of  his  la- 
ther, entered  as  heir  to  his  mother. 
It  was  held,  that  the  descent  vai 
suspended,  during  the  tenancy  fay 
the  curtesy,  and  that  A.  being'laft 
seized,   was  the  stock  of  deseentf   i 
and  as  she  died  before   the  statots    i 
of  descents,  C.  the  second  son,  tssk    : 
the  inheritanee,  as  sole  heir  to  hii 
mother.    Jackson  ex  denu      Gomez   - 

,  and  others  v.  Hendricku     3  Jbte.    | 

Cos.  214. 

13  Where  A.  died,  seized  of  land«, 
leaving  B.  and  C,  children  of  a  de- 
ceased sister,  and  D.  the  soa  oft 
deceased  brother,  his  heirs  at  law ; 
it  was  held,  that  by  the  51b  canon 
of  the  third  section  of  the  act  regu- 
lating descents,  B.,  C.  and  Ik  nnst 
take  per  stirpes,  and  not  ser  cmSe. 
Jackson  ex  aem.  Boosevat  v.  TkaT- 
wan.    6  Johns.  Bep.  322. 


DESCRIPTION  OP  PERSONS 

John  Ijp  aland  surrendered  a  eapyfai^ 
in  the  occupation  of  bim  John  1^ 
land  to  the  use  of  Juseph  LeshW 
and  John  Lcaland«  his  swy  for  taef 
lives,  and  (he  life  of  the  itfn- 
vor,  remainder  to  the  heirs  sf  ^^ 
body  of  the  said  John  Lealand,  s^ 
of  Joseph  L.  remainder  to  the  ns^ 
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lieirs  of  the  said  John  Lealand; 
held  that  the  uitimaCe  remaioder 
was  meant  forthe  right  heirs  of  John, 
the  surrenderor,  as  well  because, 
John  the  surrenderee  is  before  des- 
cribed witli  the  addition  of  the  son 
of  Joseph  ;  as  of  the  manifest  futil- 
ity of  giving;  John  the  surrenderee 
an  estate  taU^  and  afterwards  a  fee 
in  speeession.  Though  if  the  eon- 
Struetion  had  been  left  doubtful,  the 
ultimate  remainder  would  have 
continued  in  the  srrrenderor.  Roe 
d.  Huckml  y*  Foster,  9  East^ 
400. 


DETINUE. 

i  Detiniie  brought  for  goods  forfeit- 
ed.   Roberts  v.  WetheralL     1  SaUc. 

2  In  detinue,  when  the  goods  are  al- 
ledged  to  have  come  to  defendant, 
hy  finding,  it  is  luSieient  for  the 
plaintiff  to  prove  that  the  goods  came 
to  the  defendant  by  wrong.  At 
least  unless  the  finding  be  travers- 
ed. JUills  y.  Ciraham.  ^ew  Rep* 
141. 

3  ^uere^  whether  9  years'  posses- 
sion, in  Vin^inia,  is  aJone  a  good  ti- 
tle to  enable  a  plaintiff  to  recover 
in  detinue  ?  Mamsdy  y.  Lee,  4 
Craneh^  401. 


DEVISE. 

I.  Conditional^  contingent  or  exe^ 
cidory^  their  construction, 

tl.  Construction  of  Devises  from  the 
Rules  of  Law  ;  the  apparent  In- 
tent  of  the  Testator,  or  as  &r- 
plained  hy  parol  Evidence. 

III.  Cross  RetnainderSy  what  Words 
slwll  create. 

IV.  Eskite  in  Fee  ;  what  Words  shall 
give. 

V.  Estate  Tail. 
VI.  BstaUfor  Life, 
VII.  Fem$.^  Covert,  Devises  in  favor 

^f  . 

Vm.  Limitations  of  real  Estate, 
60 


i)EVISE  I. 
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IX.  Limitations  of  personal  Estate. 
X.  Reversion,  by  what  ivords  it  shall 

pass. 
XI.  Vested  Interest,  what  shall  be, 

and  when  devisable. 
XII.   Void,  or  lapsed  by  Jllteration  of 
Circumstances,  as  D?ath  of  Tje- 
gatee,  or  Revocation  of  the  Will 
express  or  implied, 
Xin.  Other  Points  relatir>e  to, 

I;  Conditional,  contingent,  or  executo- 
ry ;  tfieir  Construction, 

1  Devise  if  ray  said  daughter  should 
die  before  her  mother,  and  without 
heirs,  and  my  said  wife  Mary  should 
niarry  again,  and  have  an  heir  male* 
&e.  bequest  to  him.  She  did  marry 
again,  and  had  heir  male,  arid  died  ; 
then  Elizabeth  died  without  issue. 
Held,  that  the  heirs  of  the  latter 
should  take.  Right  y.  Etamond, 
1  Str.  427. 

2  Ji.  by  will  gave  a  rent  charge 
to  B.  in  lien  and  satisfaction  of 
all  claim  she  might  have  on  his 
real  or  personal  estate,  and  upon 
condition  that  she  released  all  her 
right  and  claim  thereto  to  his  exe-* 
cutors.  B.  lived  several  years  with- 
out executing  any  release.  Hold- 
en,  that  the  husband  of  the  sbter 
was  not  entitled  to  the  arrears  of 
the  annuity ;  for  the  release  was  a 
condition  precedent :  but  if  only  a 
condition  subsequent,  it  ought  to 
have  been  performed  within  a  rea- 
sonable time  ;  at  all  events  during 
her  life,  drcherly  y.  Vernon^  Wil- 
les,  153. 

No  words  in  a  will  or  deed  necessari- 
ly make  a  condition  precedent ;  but 
they  are  so  construed  according  to 
the  nature  of  the  thing  and  intent 
of  the  parties.    Ibid. 

3  A  devise  of  a  farm  called,  &c.  to 
•tf.  for  life,  remainder  to  her  daugh- 
ter B.  she  paying  to  each  of  her 
two  sisters  C.  and  D.  BOOl, ;  if  ei- 
ther of  them  die,  the  survivor  to 
have  the  legacy ;  if  B.  die,  the  farm 
to  be  divided  between  the  survivors ; 
and  in  case  all  three  die  before  A. 
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then  to  the  beiw  of  ^.  forever. 
Held*,  that  C,  and  D.  were  eaeh  en« 
titled  to  a  moiety  of  the  farm  in  fee 
on  the  contingencies  of  their  survir- 
ins;  their  mother  ^,  and  of  their  sis- 
ter B.  dying  before  she  paid  their 
Jegaeies.  Moom  on  the  demise  of 
Fags^e  V.  Heaseman,     fVilleit,  138. 

So  if  the  latter  part  of  the  devise^  '*  in 
ca^e  all  three  die  before  wl.^  then  to 
•^.*8  heirs,  &c."  had  not  been  add- 
ed.   Ibid, 

A  devise  to  J^.  he  paying  debts  or  a 
sum  in  gross,  carries  the  fee.  Jb. 

4  Devise  to  Caningesby  Fforris  for 
ninety  years,  if  he  shall  so  long 
live ;  and  after  the  determination 
of  that  term  to  the  heirs  of  the  bodv 
of  the  said  Coningesbjf  Harris  ;  and, 
in  default  of  such  issue,  to  S.  E, 
for  ninety  years,  if  she  so  long  lives ; 
and  to  commence  at  the  death  of 
the  said  Coningesby  Harris^  he  dy- 
ing without  issue,  and  subject  to  the 
estates  and  contingencies  before 
mentioned,  to  RogPf*  Elleston^  son  of 
the  said  8,  E,  The  court  certified, 
<'  That  it  was  the  clear  manifest 
intent  of  the  testator  to  give  an  es- 
tate tail  to  such  persons  as  should 
he  heirs  of  the  body  of  Coningesby 
Harris  at  the  time  of  the  death  of 
the  said  Harris,  and  the  heirs  of 
the  body  of  the  said  C.  H, :  which 
intent  may  take  effect  as  an  execu- 
tory devise ;  and  the  freehold  in  the 
mean  time  descends  to  the  testator's 
heir  at  law."  And  this  eifeetuates 
the  whole  intent  of  the  testator. 
Harris  v.  Barnes,    4f  Burr,  2157. 

B  Devise  to  Ji,  B.  a,  stranger  dying 
without  issue,  executory;  otherwise, 
if  B,  were  tenant  in  tail,  remainder 
to  the  devisor.  Ji,  having  remain- 
der in  tail  with  reversion  in  fee,  de- 
vises to  one  son  in  tail,  rt^mainder  to 
Ihe  other  in  fee,  good,  because  it 
alters  the  tenure.  Badger  v.  Lloyd. 
1  Salk,  23^.     1  L,  Bayin,  023. 

A  remainder  limited  to  take  effect  if 
and  when  former  limitations  cease, 
is  vested,  nnt  contingent.     Ibid. 

6  A  tenant  for  life,  remainder  to  the 
lieirs  male  of  his  body  in  fee ;  re- 


mainder over  iA  a  will  is  a  confii^ 
gent  remainder  with  a  double  as- 
pect, and  may  be  barred  by  the  re- 
covery of  tenant  for  life.  Doe  ex 
de»i.  iirowne  v.  Helmes  and  anciker. 
8  Wils.  237,  24.1.     2  Black.  777. 

7  A  testator  devises  to  his  wife  for 
three  years,  remainder  to  his  only 
son  for  99  years.,  if  he  so  long  live ; 
remainder  to  him  for  other  99  jears, 
if  such  wife  as  he  shall  manj  so 
long  live ;  remainder  to  the  heirs 
of  his  son's  body,  and  their  heirs 
of  their  bodies ;  remainder  over  in 
fee;  the  devise  to  the  heirs  of  the 
son^s  body  is  a  good  exeeutorj  de- 
vise.  Doe  V.  Carleton,    1  Wils.  335, 

8  What  is  considered  &  devise  in  ter* 
roretn.  Fulling  v.  Reddy^  in  ehiin- 
eery.     1  ffUs,  21. 

9  W  here  oiie  seized  in  fee  had  two 
sons  both  unmarried,  and  devised 
lands  to  trustees  for  500  years  in 
trust  to  raise  younger  children's  por- 
tions, &e.  remainder  to  the  first  and 
everv  other  son  ofB.  (his  eldest  son^ 
in  tail ;  remainder  to  C,  (the  second 
son)  in  tail;  remainder  over:  this 
was  held  a  good  executory  devise  to 
the  first  son  of  B,  Gore  v.  Gore. 
2  Str.  958. 

10  Trust  of  a  term  to  arise  on  the 
contingency,  1.  That  JS,  and  B. 
shall  die  without  leaving issne  nuile* 
or,  2,  That  such  issue  male  shall 
die  without  issue,  is  good  in  ease 
•9.  and  B,  have  a  son  who  dies  H-ith- 
out  issue  in  the  lifetime  of  the  sur- 
vivor of  ^,  and  B,  Longfimd  on 
demise  of  Hopkins  v.  Fhdpes.  2 
Black.  704. 

11  Devise  to  grandson,  his  heirs  and 
assigns,  but  in  case  he  dies  b^ore 
the  age  of  21  years,  or  marriagf , . 
then  to  another.  The  grandson  at- 
tained 21,  and  died  unmarried. 
Held,  that  the  eondition  was  per- 

.  formed.  Barker  v.  hureties.  S 
Str,  1175. 

12  Devise  to  an  infant  en  venhre  sa 
mere^  with  a  contingent  remainder 
in  ease  such  infant  c^i?  under  age« 
and  there  is  no  such  infant;  the 
devise  over  shall  immediately  (nko 
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l^laee*      Andrews  v.  FuUuam.     2 
Str.  1092. 

13  Ao  exeeutory  devise  io  fee  is  like 
to  (though  not)  a  contingent  re- 
mainder, and  is  trunsferrable  to  the 
heir  of  the  executory  devisee,  who 
dies  before  the  contingency  happens. 
S.  P,  was  determined,  in  the  case 
of  Goodtitle  of  the  demise  of  Gar" 
nell  V.  IVood,  in  C.  F,  T.  18  and  14 
Qeo,  2,  upon  a  case  made  at  Apple- 
by.  Goodright  of  the  demise  of  Lot- 
mer  Wid.  v-  Skark  and  Wife.  2 
Hits.  29. 

14  Contingent,  springing,  and  exejBU- 
tory  uses,  if  descendible,  are  also 
devisable.  Roe  v.  Grifpihs.  l 
Black,  606. 

15  An  executory  devise  was  never 
made  good  but  for  the  sake  of  the 
intention  of  the  testator.  Driver  on 
demise  of  Standring  v.  Standring, 
Wid.  and  another,    2  WUs,  8». 

/16^  Devise  on  condition  precedent,  that 
if  Ji,  marries  without  a  competent 
j>ortiAn,  or  without  consent  of  trus- 
tees, his  issue  should  not  inherit,  is 
performed  by  having  such  portion 
only  without  consent,  especially  as 
one  of  the  trustees  became  after- 
wards eoncerned  in  interest.  Long 
V.  Dennis,  i  Black.  630.  4  Bur* 
rowsj  2052, 

17  ^u.  If  executory  devise  can  be  ex- 
pectant on  the  expiration  of  a  trust 
to  pay  the  testator's  debts  ?  Strang 
V.  FeaU.     1  Black,  201. 

•18  Remainder  to  the  right  heirs  of  J. 
S,  void,  the  particular  estate  deter- 
mining; in  the  life  of  J.  S. ;  legal 
sen:4e  of  the  words  to  be  taken,  if 
the  contrary  not  plainly  implied. 
tumble  V.  Jones.    1  Salk.  238. 

19  Devise  by  a  batchelor,  on  default 
of  issue  of  his  own  body,  is  merely 
conditional,  and  good  if  the  testa- 
tor dies  without  ever  marrying. 
JFellington  v.  TFellington.  1  Black. 
6i5.    4  Burr.  2163. 

30  Devise  of  an  annuity  for  life,  and 
a  direction  that  the  annuitant  shall 
receii'e  no  wages  after  the  testator's 
death,  so  long  as  he  continues  in 
the  service  by  reason  of  the  said 


annuity,  do  not  imply  a  condition 
that  the  annuitant  shall  continue  ia 
the  service.  Mollymux  v.  iScotL 
1  Biack.  376. 

21  One  alone  of  several  co-heirs  can- 
not take  from  the  common  ancestor 
by  descent :  therefore  if  he  devise 
lauds  to  one  of  them,  the  whole 
shall  pass  by  the  devise,  and  no 
part  by  the  descent.  The  statute 
of  limitations  is  no  bar  to  an  eject- 
ment, unless  the  lessor  of  the  plain- 
tiflr,  or  some  person  under  whom  he 
claims,  have  been  actually  disseiz- 
ed, it  is  not  necessarily  a  disseiz- 
in Io  take  the  profits  of  an  estate 
\uthout  right.  Reading  v.  Raw* 
stome.  2  L.  Raym.  829.  2  Salk. 
4f'25.     1  SaUc.  324J. 

22  Lands  at  C.  in  the  ienvtr^otJi.  B. 
devised  by  will,  comprise  vt  oods  and 
timber  excepted  in  the  lease ;  the 
clause  (in  the  tenure,  &c.)  being 
words  of  additional  description. 
Lesse  of  FatU  v.  FatU.  i  Black- 
stone,  2&5. 

23  if  a  portion  be  charged  npou  real 
property,  it  cannot  vest  before  the 
time  limited  for  its  payment ;  a  por- 
tion chai^d  upon  personalty  may. 
Fates  y.  Fettyptate,  io  chancery,  i 
L.  Raym.  508. 

24  Devise  on  condition  made  impos- 
sible by  the  act  of  God,  still  good. 
Jfimnas  v.  Howell.     1  Salk,  170. 

.23  A  legacy  devised  to  a  grand-dangh- 
ter,  to  be  paid  on  her  marriage ; 
and  if  she  marry  without  consent, 
*'  I  hereby  revoke  what  was  before 
directed  to  be  paid  her,"  is  only  in 
terrorem. .  fVtieeler  S^'  tijc,  v.  Bint^- 
ham  and  another,  in  chancery,  i 
Wils.  135. 

26  Remainder  of  a  term  limited  to 
dauschlers,  after  a  limitation  in  tail. 
If  the  estate  tail  was  contingent, 
and  never  took  effect,  the  dauprJiters 
shall  take,  otherwise  not.  iiiii^s;ins 
V.  Derbyj  in  chancery.    1  Sa!k.  i  .16. 

27  An  appointment  by  will  under  a 
settlement  operates  as  a  common  de- 
vise, and  the  appointee  in  fee  sim- 
ple, if  heir  at  law,  is  in  by  descent 
and  not  by  purchase.    Htirst  and 
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another  v.  Earl  of  Winchdsea  et  al. 
2  Burr.  879. 

28  Legacy  to  a  dauc;]it.er,  provided 
she  married  with  the  consent  of 
trustees^  and  ehe  married  without 
tlieir  consent,  held  good.  Rhenish 
\.  Martin^  in  chancery.  1  IVils.  130. 

29  A  bequest  of  money,  to  be  raised 
out  of  land,  to  daughters,  ^  when 
and  as  soon  as  they  sliall  marry 
with  consent  of  trustees,  and  if  they 
shall  die  before  marriage  with  such 
consent,  then  tlie  portions  should 
not  he  raised."  Two  of  the  daugh- 
ters married  without  consent.  Held, 
that  they  were  not  intitled  to  their 
portions.  Hervey  t.  Aston^  in  chan- 
cery.    WUles^  83. 

But  if  /^ey  survived  their  hosbandsy 
apd  married  again  with  such  con- 
sent, thea  they  would  be  entitled. 
Ibid. 

Where  there  is  a  devise  on  conditioii 
of  marrying  with  consent,  and  no 
devise  over,  it  is  evidence  of  the 
testator's  intention  that  the  condir 
tion  is  only  in  Urrorem.     Ibid. 

When  the  residuary  legatee  is  the  per- 
son to  consent  to  or  dissent  from  th^ 
marriage,  whether  it  be  not  neces- 
sary for  ]iim  to  shew  some  reasona- 
ble cause  of  objection  P     Qu.    lb. 

Sp  An  estate  to  ^i.  for  life  by  a  deed, 
and  a  limitation  of  the  same  estate 
to  the  heirs  of  the  body  of  Ji.  by  a 
will,  (though  the  estate  by  the  deed 
was  Voluntary,  and  Shoved  from  the 
testator,  and  is  recited  in  the  will,) 
do  not  unite  so  tis  to  give  <i.  an  es- 
tate tail,  but  the  heirs  of  his  body 
take  a  contingent  estate  by  pur- 
chase. IJoe  v.  Fonnereiu  2  l)ou- 
grlas.  487  to  505). 

A  devise  of  a  real  estate  to  i^.  after 
a  good  executory  devise  thereof  to 
the  heirs  male  of  the  body  of  B. 
and  limited  on  default  of  such  i^suc, 
is  a  good  executory  devise,  vesting 
either  in  pos^^ession  on  the  death  of 
1».  \ullniit  leaving  issue,  or  as  a 
remainder  on  his  death,  leaving  is- 
sue.    Ibid. 

ol  If  an  estate  is  devised  to  the  tes- 
tator's sou  for  life,  and  uftcr  his 


death  to  the  son^s  children  wl^ 
their  heirs ;  and  in  case  the  8«n  fb» 
without  issue,  then  to  the  testator's 
two  daughters  then  in  esse,  and 
their  heirs ;  the  estate  to  the  chil- 
dren of  the  son,  and  that  to  llie 
daughters,  are  both  eontingent  le- 
niainders  in  fee.  Uoudrigttt  v. 
Dunham.    1  Doug.  264  to  :;£68. 

In  a  devise  to  the  testator's  son,  and 
ii  the  tetator's  three  daughfer'i 
over-live  the  son  and  his  heirs,  then 
to  them,  the  words  ^  his  heirs,*' 
meau  heirs  of  the  body;  hecanse 
the  daughters  could  never  over-liTo 
the  collatterai  heirs  of  the  son, 
coming  under  that  description  theift- 
seives.     Ibid. 

Z2  Under  a  devise  to  the  tes(ator^s 
son  for  life,  remahiders  in  taiJ  ts 
his  first  and  other  sons,  &e.  by  anj 
future  wife,  but  if  he  married  any 
person  related  to  his  present  ^ifc, 
in  such  case  to  go  over  to  the  chil- 
dren of  the  testator^s  brother,  the 
event  of  the  son's  marrying;  a  se- 
cond wife  related  to  his  first  is  not 
a  condition  precedent ;  and  on  his 
death,  without  marrying  again,  the 
estate  vests  in  the  chrilaren  uf  the 
testator's  brother,  and  does  not  de- 
scend to  the  testator's  heir  at  law. 
Bradford  \.  Foley.  1  Dau^.  63  to  66. 

33  M^here  the  testator  had  three  sis- 
ters,  (one  of  whom  was  married,) 
and  devised  lands  to  tnisfecs  mad 
t  heir  heirs,  ^'  in  tnist  that  (hej  and 
their  heirs  should,  durii^  thie  tilb 
of  the  married  sister,  reeeiTe  tha 
rents  and  profits,  and  pay  the  saJBO 
to  the  two  other  sisters,  their  heirs 
and  assigns :  and  from  and  aAer 
the  decease  of  the  husband,  in  easa 
the  married  sister  should  be  then 
living,  to  the  use  of  the  three  sistos 
severally  in  thirds  for  life,  v^ith  se- 
veral  remainders  to  their  first  as^ 
other  sons  in  tail,  remainder  to  the 
daughters   as  tenants  in  cobums, 
with  cross  remainders  betweea  die 
sisters  on  default  of  issne  of  their 
bodice  respectively,  remainder  ovec 
in  tail :"  the  condition  of  the  mani- 
od  sister's  surviving  her  Lushand  i^ 
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viot  annexed  to  anj  of  the  limita- 
tions sabseqiieut  to  the  .imitation  of 
the  life  estate ;  and  tiie  remaiuder- 
man  in  tail  may  alone  n^ke  a  good 
tenant  to  the  prH'cipe  upon  the 
death  of  the  three  sisters  \\ithout 
issue,  uotwithslatidiii!^  the  hosbaud 
he  then  iivin^^.  hortun  v.  Whitta- 
ker,  1  jfVrirt  llep.  Sh%. 
^4  Where  a  testator  devised  certain 
freehold  estates  ^^  to  and  amongst 
his  seven  sisters  (naming  them  ;  to 
the  exclusion  of  an  eighth  sister,  to 
whom  a  legacy  was  left)  for  life, 
share  and  share  alike ;  and  after 
the  decease  of  any  of  them,  her 
share  to  go  to  her  first  and  other 
sons  in  tail,  and  in  default  of  such 
sons,  to  and  amongst  her  daughters, 
as  tenants  in  common,  in  tail ;  and 
in  case  any  of  his  said  seven  sisters 
died  without  leaving  any  issue^  of 
her  body  begotten,  or  such  issue  di- 
fd  before  21,  and  without  issue, 
then  to  and  amongst  the  survivoril 
of  his  said  seven  sisters  and  their 
issue,  to  descend  in  like  manner  a^ 
before  mentioned ;  and  in  case  all 
his  seven  sisters  should  die  with- 
out issue,  or  leaving  issue,  such 
issue  should  all  die  before  hey 
she,  or  they  should  attain  21  years 
pf  age,  and  without  issue"  then  o- 
▼er.  The  court  of  C.  P.  held  that 
the  words  in  default  of  such  scms, 
did  not  make  the  remainders  to  the 
jdaughters  of  any  sister  depend  on 
the  contingency  of  the  sister's  hav- 
ing no  son  born,  but  that  on  the 
death  of  the  sons  of  any  of  the  sis- 
ters without  issue,  the  remainder  to 
the  dauehters  of  such  sister  took 
effect,  boe  d  Dacre,  Barss,  v.  Dar 
ere,  Lady  Dowager.    1  Bos.  *§•  PulL 

260. 

^5  Mr.  J.  BuUer,  dissented  from  the 
other  three  judges  of  C.  P.  on  the 
above  ease,  and  cited  Keen  de  Pin- 
nock  et  tLJC.  V.  Dixon,  l  Bos.  Sc 
Pull  25*,  n.  And  Denn  d.  Brtd- 
don  et  ux.  v.  Page.  1  Bos.  Sf  PulL 
281,  n. 

86  But  the  court  of  K.  B.  on  a  writ 
of  errori  nnanimouily  afl&nncd  th« 


judgment  of  the  court  of  C,  P.  Ba- 
ere,  Lady  Dow.  v.  Boe  Lessee  of 
Daere,  Barss.    8  Tenn  Rep.  112. 

37  Where  the  testatrix,  by  virtue  of  a 
settlement,  had  an  estate  for  life, 
with  a  power  to  dispose  of  lOOOZ. 
in  case  J.  W.  or  any  issue  of  his 
should  be  living  at  her  death,  out 
of  a  term  of  i300  years  vested  in 
trustees,  w  ith  remainder  to  J.  W.. 
for  life,  and  then  to  his  sons  and 
daughters  in  tail,  with  remainder 
to  herself  in  fee ;  and  reciting  the 
settlement  and  power,  devised  the 
said  sum  of  looo/.  to  trustees  for 
certain  purposes,  \f  J.  W.  or  any  of 
his  issue  should  be  living  at  the  time 
of  her  death  ;  and  then  devised  that, 
in  case  neither  the  said  J.  W.  nor 
my  issue  of  his  body  should  happen 
to  be  living  at  the  time  of  her  decase^ 
by  which  event  the  said  manor,  by 
virtue  of  and  under  the  limitations  in 
the  said  deed  of  settlement,  A'c.  would 
devolve  upon  her  and  her  heirs,  she 
gave  the  premises  to  the  same  trus* 
tees  for  dOO  years,  to  raise  the  said 
^oool.  immediately  after  her  de- 
cease, and  within  six  months  alter 
to  raise  a  further  sum  of  iOOOl. : 
and  from  and  aAer  the  determina- 
tion of  the  said  term,  and  subjeet 
thereto,  devised  the  premises  to  hep 
mother  for  \if^,  remainder  to  her 
own  daughter  in  fee,  remainder  o- 
▼erto  Ji,  W.  in  fee,  in  ease  hep 
daughter  should  die  before  21,  or 
without  issue;  the  contingency  of 
J.  W.  or  any  of  his  issue  not  being 
living  at  the  time  of  the  testatrix's 
death  is  annexed  to  all  the  subse- 
quent limitations;  and  he  having 
survived  the  testatrix,  the  heir  at 
law  of  the  testatrix,  and  her  daugh- 
ter, who  died  before  21,  and  unmar- 
ried,  is  entitled  to  the  estate  againt 
A.  W.  the  remainder-man  in  fee 
under  the  will.  Doe  v.  Wilkinson. 
2  Term  Ben.  209. 

38  ^.  devisea  to  his  son  B.  for  life, 
remainder  to  trustees  during  A's 
life  to  preserve  contingent  remain- 
ders, nevertheless  to  permit  B.  to  re- 
ceive the  rents  and  profits^  remain- 
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der  to  the  first  and  other  sons  of  B. 
in  tail-male,  remainder  to  C, ;  with 
a  proviso,  that  if  B.  should  sueeeed 
to  the  estate  of  D.  the  limitation  of 
•fl.'s  estate  to  B.  should  cease,  and 
the  next  in  remainder  should  take 
as  if  B,  were  dead :  B,  succeeded 
to  D  \  estate  before  he  had  a  son : 
held  that  the  limitation  to  the  trus- 
tees continued  during  the  whofe  of 
£.'s  life,  so  as  to  support  the  con- 
tingent remainders.  Doe  d.  Hem- 
age  y.  Heneage.    4  Term  Rep.  13. 

89  One  devised  lands  to  trustees  in 
fee,  (subjeet  to  the  uses  of  a  certain 
term  of  iOOO  years)  to  the  use  of 
W.  H.  for  life,  second  son  of  the 
devisor's  daughter  lady  J?.,  subject 
to  the  proviso  after  mentioned ;  re- 
mainder to  trustees  to  preserve  con- 
tingent uses  during  JF.  //.'s  life, 
but  to  permit  him  to  take  the  rents, 
&c. ;  and  after  his  decease  to  the 
use  of  his  first  and  other  sons  suc- 
cessively in  tail  male,  subject  to 
the  same  proviso,  &e.,  and  in  de- 
fault of  such  issue,  remainder  to  the 
use  of  the  third  and  other  sons  of 

'  lady  E.  successively  in  tail  male, 
subjeet  to'  the  same  proviso,  &c. ; 
and  in  default  of  sucti  issue,  with 
like  remainders  to  the  seeond  son 
of  lady  EJ*%  eldest  son,  &e. ;  and  in 
default  of  such  issue  to  the  use  of 
the  devisor's  grand-daughter  C.  H. 
for  life,  subject  to  the  proviso,  &c. ; 
remainder  to  trustees  to  preserve 
e  intingent  uses,  &e. ;  remainder  to 
the  use  .of  her  first  son,  (the  plain- 
tiflQ  in  tail  male«  with  other  re- 
mainders over,  all  subject  to  the 
same  proviso;  which  was  that  if 
W>  H,  or  either  of  the  persons  to 
whom  the  estate  was  limited  should 
become  earl  of  E..  the  use  limited  to 
such  person  and  his  issue  male  should 
cease  and  be  void^  as  if  such  person 
were  dead  wUhmU  issue  of  his  body. 
The  devisor's  daughter  lady  E.  at 
the  time  of  his  death  had  on- 
ly two  sons,  her  eldest  (afterwards 
lord  E.)  and  the  said  fV.  H.j  but 
fthe  had  afterwards  a  third  who  di- 
«d  under  a^,  and  the  said  fF. 


was  let  into  possession  nt  iwo^* 
three,  and  had  one  son ;  and  hdA, 
that  on  the  death  of  his  eldest  broth- 
er without  issue,  by  which  evest 
W.  K  became  earl  of  E.  the  plaia- 
tiff  who  was  then  next  in  redtainder 
supposing  W,  H.  had  in  fact  died 
without  issue,  was  entitled,  under 
the  will,  to  take  an  estate  in  tail 
male  in  possesion  subject  to  the 
trusts  of  the  term  of  looo  yean. 
Carr  v.  ErroU  E.  of    6  East,  5S, 

40  One  having  real  and  pencMial  es- 
tates gave  by  his  will  several  lega- 
cies and  annuities,  which  he  direct- 
ed to  be  paid  by  his  exeentrixes 
out  of  his  real  and  personal 
estates,  which  he  chained  there- 
with;  and  then  devised  certain 
lands  in  F.  to  J.  and  H.  (tvio  out  of 
five  daughters  which  be  had},  and 
their  heirSf  as  tenants  ineomoMin, 
on  condition  that,  in  ease  they  or 
either  of  them  should  hai«  no  issoe, 
they  or  she,  having  no  issne,  Amdd 
have  no  power  to  dispose  of  her  xkart^ 
except  to  her  sister  or  dsUrSjOrUtnr 
cliildren  ;  and  he  devised  all  the 
rest  and  residue  of  his  real  and  per- 
sonal estates  to  A,  and  H.  in  fee; 
whom  he  made  his  executrixes.  Oa 
bis  death  ji.  and  H,  entered,  and 
afterwards  A.  levied  a  fine  of  her 
moiety  to  the  use  of  her  hnsband  ia 
lee,  and  died ;  held,  that  the  cona- 
tion agairst  alienation,  CLttpt  to 
sisters  or  their  children,  annexed  lo 
the  devise  to  A.  and  H.  and  their 
heirs  was  good  ;  and  that  for  the 
breach  of  it  by  A.  in  levying  such 
fine,  the  heirs  of  the  devisor  might 
enter  on  her  moity  ;  it  bein^  a  re- 
mainder on  which  the  residnary 
clause  did  not  operate ;  held  also, 
that  one  of  the  several  eo-hei»  sf 
the  devisor  might  enter  for  non-per- 

.  formance  or  breach  of  the  conditis% 
and  recover  her  own  share  in  cyeel- 
ment.  For  that  where  the  entry 
upon  a  claim  by  one  of  several  et- 
parceners,  who  make  but  one  iicir, 
IS  lawful,  such  entry  made  general- 
ly will  vest  the  seizin  in  all,  as  the 
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entrj  of  all.    DoetLOUlSf  Ux.  t. 
Pearson,     6  Easty  173. 

41  Under  a  devise  to  a  wife  for  life, 
provided  she  remains  a  tvidow^  but  in 
case  she  marries  a  second  husband, 
then  to  J.  8.  when  he  shall  attain  his 
age  of  23  yearSy  the  wife  has  an  ab- 
solate  estate  till  J.  8,  is  23,  though 
she  marry  before.  Doe  d.  Ikan  emd 
Chapter^  Westminster  SftU.v.  Free^ 
man  Sc  tfx,    1  Term  Rep.  389. 

42  An  estate  was  devised  to  trostees 
and  their  heirs  till  «9.,  a  female  in- 
fant, shonid  attain  21  or  marry ; 
and  upon  her  attaining  21  or  mar- 
rying, to  j9.  and  her  heirs  ;  and  in 
case  she  shonid  die  under  21,  with- 
out leavins;  issue,  rem  .inder  over. 
Jl.  married  and  had  a  child,  which 
child  died,  and  then  •^.  died  under 
21 :  held  that  her  husband  was  en- 
titled to  be  tenant  by  the  curtesy. 
Jinckworth  v.  ThirkelL  8  Bos.  ^ 
Full,  652.  n. 

43  If  an  estate  be  devised  to  B.  the 
wife  of  A,  for  life,  remainder  to 
trnstees,  &e.  remainder  to  the  chil- 
dren of  w9.  and  B.  and  (heir  heirs  for 
ever,  to  be  divided  among  them  e- 
qually,  and  if  but  one  child,  to  such 
only  child,  and  his  or  her  heirs  for 
ever  ;  and  for  default  of  such  issue^ 
remainder  over ;  and  at  the  death 
of  the  devisor  Jl.,  and  B.  have  no 
child  ;  the  estate  limited  to  their 
children  is  a  contingent  remainder 
in  fee,  which,  on  the  birth  of  a 
child,  will  vest  in  that  child,  sub- 
ject to  open,  and  let  in  those  who 
may  be  bom  afterwards  ;  and  the 
remainders  over  will  be  defeated  by 
that  estate  becoming  vested.  In 
flneh  a  case  the  words  "/or  defaidt 
cf  such  issue^^^  mean  '^  for  default 
of  such  children?^  Doe  v.  Perryn. 
3  Term  Rep.  484. 

4^  A  devised  to  B.  for  life,  remain- 
der to  C.  for  99  years  if  he  should 
so  long  live,  remainder  to  the  heirs 
of  the  body  of  T.  ;  the  remainder  to 
the  heirs  of  the  body  of  C.  was  held 
a  contingent  remainder,  and  not  an 
executory  devise,  and  was  defeated 
by  C's  surviving  B. ;     there  being 


no  preceding  estate  of  freehold  to 
support  it.  Doe  d.  Mussel  v.  Myr^ 
gan.  8  Term  Rep.  763. 
4d  Deviso  by  J.  of  '^  all  his  estates 
to  B.  and  the  issue  of  her  body,  aa 
tenants  in  common ;  but  in  default 
of  such  issue,  or  being  such,  if  they 
should  all  die  onder  21  and  without 
leaviug  issue,"  then  over;  held 
that  all  the  limitations  subsequent 
to  that  to  B.  were  contingent,  and 
were  consequently  destroyed  by  a 
recovery  suffered  by  B.  Doe  d.  Da- 
vy V.  BumsalL    6  Tenn  Rep.  ^0. 

46  Under  a  devise  to  Ji.^  and  to  the 
issue  of  his  body,  hisj  her^  or  their 
heirsy  equally  to  be  divided  if  more 
than  one  |  and  if  «9.  have  no  issue 
of  his  body  liviug  at  his  decease^ 
theu  over;  held  that  w9.  took  at 
least  an  estate  for  life,  with  a  con- 
tingent remainder  in  fee  to  his  issue, 
if  any  ;  in  which  case  the  remain- 
der over  was  also  contingent,  being 
a  contingency  with  a  double  aspect; 
and  that  whether  A.  took^  for  life, 
with  such  contingent  remainder^ 
or  whether  he  took  an  estate-tail, 
the  remainders  over  were  equally 
destroyed  by  his  having  suffered  a 
recovery  before  he  had  any  issue 
bom.  Doe  d.  Giluian  v.  Elvey.  4 
East,  3t3. 

47  And,  on  a  ease  from  the  court  of 
chancery,  it  appearing  that  A.  had 
devised  all  his  freeholfd  and  kase- 
hold  estates  to  J9.,  and  the  issue  of 
her  body  ^  as  tenants  in  common, 
but  in  default  of  such  issue,  or  be- 
ing such,  they  should  all  die  under 
21,  and  without  leaving  issue," 
then  over  ;  the  court  of  C.  P.  held 
that  all  limitations  subsequent  to 
that  to  B,  being  contingent,  the  re- 
mainders in  the  freehold  were  bar- 
red by  fine  and  recovery  levied  and 
suflered  by  B. ;  but  that  the  lease- 
hold vested  in  the  remainder-man 
on  the  death  of  B.  without  issue,  B. 
taking  only  an  estate  for  life  in 
them.  Bumsall  v.  Davy  ^  ah  l 
Bos,  Sc  Pull.  215. 

48  Devise  to  6.  X.,  the    testator's 
heir  at  law  for  life,  and  from  and 
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after  his  death  to  C.  B.  her  heirs 
and  assisBs  lA  ease  she  shall  sarviYe 
and  outlive  the  said  G.  L.  but  not 
otherwise ;  and  in  case  she  shall 
die  in  the  life-time  of  the  said  G.  L, 
then  to  G,  L.  his  heirs  and  assigns 
for  ever :  held  that  the  devise  to  C. 
B.  was  a  contingent  remainder,  and 
harred  by  a  fine  levied  by  G.  L. 
jDoed.  Planner  v.  Scvdamore,  2 
Bos.  S[  Pull  289. 
49  It  is  a  settled  rule  of  law  that 
where  the  eonrt  can  construe  a  de- 
vise to  be  a  contingent  remainder, 
they  will  never  construe  it  to  be  an 
executory  devise.  Per  Rooke  J.  2 
Bo%.  Sc  PuU.  298. 

00  Under  a  devise  to  T.  F.  and  his 
heirs  for  ever,  and  in  case  he  should 
depart  this  life  and  leave  no  issiie, 
then  to  E,j  M.  and  <S>.,  or  the  survi- 
vor or  survivors  of  them,  share  and 
share  alike  ;  the  devise  to  £.,  M. 
ami  3,  is  a  fi;ood  exeeutorv  devise. 
Bm  d.  Sheers  ^al.  v.  Jejfrey  Sf  at. 
7  Term  Rep,  589. 

01  If  lands  be  devised  to  *S,  and  his 
heirs  and  assigns  for  ever,  and  if 
he  die  leaving  no  issue  behind  him^ 
then  over ;  the  limitation  over  is 
crood  by  way  of  executory  devise. 
Porter  V.  Bradley.     3  Term  Rep. 

143. 

02  Devise  ^'  to  8.  S.  her  heirs  and  as- 
signs for  ever,  but  if  she  shall  hap- 
pen to  die  leaving  no  child  or  chil- 
dren lawful  issue  of  her  hodv  liv- 
in<j^  at  the  time  of  her  death,  then  to 
JP*.  B.  and  his  heirs  ;"  held  the  de- 
vise in  fee  to  Si.  5».  was  not  restrain- 
ed by  the  subsequent  word*  to  an  es- 
tate-tail, and  that  the  devise  over  to 
JP.  B.  was  a  good  executory  devise. 
Doe  d,  Barnfield  v.  fVetton.  2  Bos. 
v!s-  Pull.  32*. 

63  Under  a  devise  to  j9  and  his  heirs, 
hut  if  he  die  without  settling  or  dis- 
posiue:  of  the  same,  or  without  is- 
lyie,  thi^n  over  :  Jl.  may  settle  the 
estate  iti  his  life-time*  and  defeat 
the  limitation  over.  Beachcroft  v. 
Broome.    4»  Term  Bep,  444. 

Si  If  a  freehold  lease  for  lives  be  lim- 
ited by  will  to  d.  and  the  heirs  of 


his  body,  rcmaiodcf  orcf ;  JL  tbaf 
dispose  of  the  whole,  and  defeat  the 
remainders  by  any  conveyance  da- 
ring his  life-time  $  or,  se^ibte^  by  Jiig 
will  only.  Doe  d.  Blake  t.  IalxAgil 
6  Term  Rep,  289. 

S5  An  executory  devise  is  good  if  it 
must  necessarily  happen  wit  his  t 
life  or  lives  in  being,  aud  21  ryean 
and  the  fraction  of  another  year,  al- 
lowing for  the  time  oi*  gestation,  f 
Term  Rep.  102. 

06  Devise  of  real  and  personal  estate 
to  trustees,  their  heirs,  exeenton/ 
and  adminiiitrators  in  trust,  to  lay 
out  the  personalty  in  laud,  and  du- 
ring the  lives  of  the  testator's  bsrs, 
d9.,  B,  and  C.  and  of  his  grandma 
D.  the  son  of  A,  and  of  such  other 
sons  as  ti.  then  had  or  might  hare, 
and  of  such  issue  as  D.  might  have, 

and  of  such  issue  as  anv  other  soat 

* 

ofJi.  might  have,  and  of  such  soat 
as  B.  and  C.  might  have,  and  of 
such  issue  as  such  sons  might  have, 
as  should  be  living  at  the  time  of 
the  testator's  decease,  or  born  in  dot 
time  afterwards,  and  during  theliret 
and  life  of  the  survivors  or  snrvivnr,  to 
receive  tfie  rents  and  profits  ef  the 
real  estate  devised,  and  to  be  par- 
ch ased*  and  lay  out  the  same,  froa 
time  to  time  as  they  shonld  arise,  it 
land  ;  and  after  tlie  death  of  the 
survivor  of  such  persons,  to  divids 
the  whole  into  three  lots,  and  ts 
convey  one  to  the  eldest  male  lineal 
descendant  of  each  of  his  three  sons 
in  tail  nrale,  with  remainders  toths 
second  and  third,  and  every  other 
male  lineal  decendant,  with  crosr 
remainders  in  tail  male  ;  remaiB^ 
der  to  the  trustees  in  fee*  upon  trast 
to  sell  and  pay  the  produce  to  (be 
king,  to  be  applied  to  the  ose  of  tltf 
sinking  fund,  as  should  be  directed 
by  parliament.  This  is  a  gocNl  def  iie 
at  law,  and  equity  will  enforre  tkc 
trusts.  Thellusson  Sc  a!,  v.  Wood" 
ford  Sf  al.    JV>w  Rep.  3.^7. 

[But  see  now  statute  39  and  40  G.  3, 
c.  98.] 

57  ^.  devises  an  advowsnntothe  fin^ 
or  other  son  of  B.  that  slwuld  ke  ard 
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n,  tUfgyman  and  be  in  holy  ordei% 
in  fee,  but  iu  case  B,  should  have  no 
such  son,  then  to  C,  in  fee.  The 
first  devise  is  void,  as  depending;  on 
too  remote  a  contingency ;  and  the 
latter  liihitation  cannot,  in  such 
ease,  be  let  in  to  take  effect ;  there- 
fore, though  B,  dies  without  having 
had  a  son,  the  heir  at  law  of  the  de- 
Visor,  &nd  not  C  is  entitled.  Proc^ 
t(yr  V.  Bath  and  fFdls  {Bp,)  2  K 
Black.  338. 

^S  One,  having  entered  into  articles 
of  agreement  for  the  purchase  of 
certain  premises,  devised  the  sattfie 
to  a  trustee  to  pay  the  rents  and 
profits  to  her  three  daughters  (one 
of  them  being  covert,)  and  the  sur* 
vivor  of  them,  for  their  lives,  share 
and  share  alike :  and,  after  their 
decease,  in  trust  for  all  and  every 
the  child  and  children  of  her  three 
dauG^hters  who  should  be  living  at 
the  death  of  the  survivor  of  them, 
as  tenants  in  common  :  but  if  all  her 
daus:hterg  should  die  without  leav- 
ing any  issue^  then,  after  the  decease 
of  the  s'lrvivor,  in  truU  for  her 
grandson,  in  fee,  who  wan  her  heir 
at  la'P:  the  residue  of  her  real  and 
personal  estate  to  her  three  dau°*h- 
ters.  Upon  a  hill  filed  by  the  grand- 
son in  the  lifetime  of  the  surviving 
daughter,  to  restrain  the  tenant 
from  cutting  timber,  &c. ;  and  after 
a  conveyance  of  the  premises  to  the 
uses  of  the  will ;  held  that  un^er 
the  will  and  deeds  of  lease  and  re- 
lease the  three  daughters  to'ik  no 
legal  estates,  but  that  the  releasee 
took  an  estate  for  the  lives  of  the 
dau7:hter8 ;  and  that  such  of  their 
children  as  sho'ild  be  living  at  the 
death  of  the  s'lrvivor  of  the  daugh- 
ters would  take  estates  in  fee^  as 
tenants  in  common.  Robinaon  v. 
Or^tf  and  others,     9  Bis/,  .1*0. 

fO  One  devised  a  leasehold  for  a 
lone:  term  after  the  decease,  &c.  of 

•  flf.  K*.  to  T.  C.  for  life,  remainder 
to  h'S  child  or  children  by  any  wo- 
man whom  he  should  marry,  and 
his  or  their  executors,  8cc.  forever  j 
upon  condition  that  in  case  the  iaid 


T.  C  simll  die  an  infant  unmarried'* 
and  wWiout  issue^  the  premises  to 
go  over  to  his  father  tr,  C.  and  his 
three  othei^  children,  share  and 
share  alike,  and  their  heirs,  execu- 
tors, ike.  Held  that  the  devise  over 
depended  upon  one  contin^ncif, 
viz.  T.  C's  dying  an  infmt^  attend- 
ed with  two  qualifications^  viz.  his 
dying  withoiU  leaving  a  wife  surviv- 
ing /tiiH,  or  dying  childless;  and 
that  the  devise  over  could  only  take 
effect  in  case  T.  C.  died  in  his  mi- 
nority, leaving  neither  wife  nor 
child:  and  here  it  failed,  T.  C 
having  attained  21,  and  married  be- 
fore his  death.  IXie  d,  Everett  and 
otfiers  V.  Cook.    7  East,  26  i. 

60  Though  the  devise  of  a  term  for 
lifej,  with  a  contingent  remainder 
over,  will  in  general  only  entitle 
the  first  taker  to  a  life  estate,  if  the 
remainder  over  do  not  take  effect ; 
and  the  residue  of  the  term  will  go 
to  the  personal  representative  of  t^e 
testator;  yet  the  testator's  intent 
appearing  to  be  to  dispose  of  the 
whole  from  his  executors ;  held  that 
the  lessors  of  the  plaintitf,  who 
claimed  under  his  will,  were  enti- 
tled to  recover  after  the  death  of 
T.  C.  without  issue.     lb.  269. 

61  Under  a  devise  to  the  testatrix'g 
diiughter  E.  for  life,  remainder  to 
her  children  and  their  heirs  forev- 
er; but  in  case  E,  die  without 
leaving  any  issue  of  her  body^  then 
to  certain  other  grandchildren,  by 
other  daughters,  equiily  to  be  di-> 
Tided  between  them,  share  and  share 
alike-  as  tenants  in  common:  but 
in  ease  of  the  death  of  either  of 
her  grand  children,  under  age^  and 
withnut  leaving  any  issue^  the  share 
of  liirn  or  her  so  dying  should  be 
for  the  benefit  of  the  survivors  of 
the  respective  family,  Sfc.  Held 
that  the  grandchildren  took  a  fee 
in  their  respective  shares,  by  rea- 
son of  the  devise  over  on  their  dy- 
ing underage;  with  an  executory 
devise  over  if  any  of  them  died  un- 
der 21,  and  without  leaving  issue 
at  theiiim  of  their  respectitj^  deaths  j 
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and  therefore  the  limitation  over 
Mas  not  too  remote.     Toavey  v.  BaS' 
sett.    10  Bad,  460. 
62  Under  a  devise  to  JJ.  of  certain 
tenements   bv  name   for  her  life ; 
provided  that  if  S.  and  Ji.  (to  whom 
and  to  Mhose  children  the  reversion 
and    inheritance  of  the    premises 
were  intended  if  H.  shouhl  die  with- 
out issue,)  should  £;ive  //.   lOOOl. 
for  her  life  estate,  then  the  testator 
devised  all  and  singular  the  said 
estate  and  premises  called,  &«.  t» 
S.  and  •/!  for  their  lives,  share  and 
ftliare  alike;  and  on  the  death  of 
fitlier,  their  moiety  unto  and  amnnj^ 
the  children  of  the  sarvivor  and 
their    heirs,   share    and   share   a- 
like,  &c.  as  tenants  in  common,  &c. 
Provided  that  if  i7.  should  die  in 
possession  of  the  premises  sini^le  and 
without  issue,  then  he  gave  the  said 
estate  and  premises  to  S.  and  *.i, 
and  to  the  issue  of  their  bodies  laic- 
fully  hepttten^  or  to  he  begotten  and 
their  heirs,  as  tenants  in  common  as 
AFORESAID ;  held   that   the   words 
as  aforesaid  drew  down  to  the  se- 
cond clause  the  limitations  of  the 
first,  and  shewed  that  the  testator 
meant  that  S,  and  ^.  and  their  chil- 
dren should  take  the  same  estates 
en   H,  djing  in  possession  without 
issue,  as  they  would  have  done  if 
the    lOOOl.   had    been  paid.     And 
held  also,  that  a  younger  child  of 
•4.  borne  after  the  (ieath  of  the  tes- 
tator, and  before  the  death  of  H. 
and   S.  (who  died  without  issue] 
was  entitled  to  share  in  the  moie- 
ties both  of  «9.  and  of  J. ;  and  that 
the  eldest  son  of  .i.  was  also  enti- 
tled to  share  in  both  moieties,  though 
he  died  before  ^. ;  and  on  his  death 
the  share  in  ifif.'s  moiety  descended 
immediately  to  his  next  brother  and 
heir  at  law,  as  did  also  his  share  in 
•^  's  moiety  on  her  dciath  after  him. 
Mirridithy,Merrif!itk,  in  East^!i03. 
63  A  devise  in  these  words,  "  Tghe 
unto  mu  three  sons,  Jl,  H,  and  C.  all 
vvj  other  l/tnds^  c^'c.  also  my  will  is 
that  if  either  or  anxf  of  them  should 
die  without  children^  the.  survivor  or 


survivors  to  hM  theirimdofitte 
of  each  or  any  of  them  so  dfmg  w'^ 
out  children  as  aforesaid.''^  p&>scstt 
estate  in  fee  simple,  detenniMabie 
on  the  contingency  of  their  djiu^ 
without  issue,  and  on  that  eoBtii- 
geuey  vesting  in  the  mrrnvt  «r 
survivors  by  way  of  eleeato<Jd^ 
vise.     2  JHoss.  &6. 

64  A  devise  to  the  wife  of  tbedevisoi 
for  life,  *<  and  after  her  (kewr,/o  wjr 
dartghter  and  her  hm  f(fner.^ 
Bui  in  case  my  daughifrsMd  hap- 
pen to  die  before  she  come  to  flgej  w 
have  lanful  heirs  of  htr  fedjf  iifffil- 
teii,^^  then  acer,  ^*r.  WM^ 
daughter  took  an  estate  infitsinf^'. 
defeasible  upon  a  cooditioD  sea^- 
ably  determinable.    2  .Wbss.  55*- 

6r5  A  devise  was  to  the  testitor's  son 
P.  and  his  heirs  and  a«K?»  fo»^'' 
er,  of  certain  lands,  and  also  of  per- 
sonal estate,  with  fliiselawe:'*fl» 
further  it  is  my  idll^  that  i/  wjf  f« 
R  shall  die.  and  leave  no  Imfullm 
what  estate  lie  shaU  leave  Jo  Im  ff^' 

^  ly  divided  between  m]}  son  I  flwi  »5 
grandson  JS*.  to  thm  and  tharhnri 
forever j^^  it  was  held,  that  the  dt- 
vise  over  to  /.  and  •A'*,  was  Toid.tf 
inconsistent  with  the  abwhrte,  «• 
qualified  i nterest  of  the  first  devistf. 
Ide  V,  Ide  et  aL    5  Miss,  WO. 

66  Where  an  absolute  prope^  ;» 
given,  and  a  particular  ^"^^'"^^^ 
given  in  the  mean  time.a»8»W«» 
devisee  comes  of  full  asre,  tfc«  *»* 
not  operate  as  a  conditio  PJ^" 
dent,  but  as  a  descriptiw  »V 
time,  M  hen  the  remainacr-maB»*' 
take  possession.  Jackstm  tv  v*- 
Beach  and  others  v.  1^»  * 
Johns.  Cos,  3t4».  .    , 

6r  Where  a  precedent  limititi«"'JJ 
any  means  whatever,  fails,  the  i* 
sequent  limitation  takes  efFeet 

n.  Constn9€fian  of  Devises /«**[ 
Bules  of  Law;  the  nppoffnlj^ 
of  the  TeMator^  or  as  exflof^" 
parol  Evidence. 

1  Words  may  be  supplied  to  rt^^^^ 
the  generality  of  a  devise  (so** 
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'^eepl  a  reversion)  if  the  intent  of 
the  testator  may  t>e  eollected  from 
other  parts  of  the  will.    Strong, 
Clerk  V.  TeaU  Lesse  ofMervyn  et  aL 
2  Burr,  910  to  912.     1  Black.  200. 
2     Devise  of  all  the  testator's  real  es- 
tate (except  that  at  Endellyon^)  and 
of  the  perpetuity  of  his  presenta- 
tions to  L,  U,  for  his  life,  and  no 
Jonjs^er,  provided  that  he  take  the 
name  of  the  testator,  and  live  at  his 
house  at  Bochym  ;  and  after  his  de- 
cease, to  such  son  as  he  shall  have 
lawfully  begotten,  taking  the  name 
of  Robinson  $  and   for  default    of 
such  issue,  then  to  W,  R.  in  fee ; 
is,  upon   the  true   eonstrnctton  of 
tins  will,  an  estate  in  tail  male  in 
2i.  //.  (he  and  the  heirs  of  his  body 
taking  the  name  of  R,)  by  necessa- 
ry   implication    to    ettectnale    the 
manitest  genal  intent  of  the  testa- 
tor, notwithstanding  the  express  es- 
tate devised  to  the  said  L,  If.  for 
his  life  and  no  longer.     Robinson  v. 
Robinson.    1  Burr,  38. 
A  devise  cannot  be  explained  by 
matter  out  of  the  will.    A  general 
devise  by  a  husband  to  his  wife  can- 
not at  law  be  averred  to  have  been 
intended  in  lien  of  dower,  thongh  it 
may  in  equity ;  bnt  a  devise  shall 
go  in  lieu  of  dower,  if  it  appear  up- 
on the  will  to  have  been  the  inten- 
tion of  the  husband  that  it  should, 
thoi^li  it  is  not  expressed  in  terms 
to  be  by  %vay  of  jointure.     If  it  ap- 
pears  upon  a  will  that  a  hn»band 
intended  a  devise  to  his  wife  to  go 
in  lieu  of  dower,  in  an  action  for 
the  dower,  so  much  of  the  will  as 
is  necessary  to  prove  the  intention 
ought  to  be  pleaded  at  large*  Law- 
rence V.  DodwelL     l  L.  Raym.  438. 
By  a  devise  of  ^^  all  the  advowsons 
for  the  purchase  of  which  I  have 


chased  before  the  making  of  the 
will  shall  pass.    Sed  ([u.    i:it.  John 
V.  Bishoj)  of  IVinton  and  otlwrs.    3 
Black.  9ao. 
5    An  illiterate  man  drew  up  him- 
self, and  wrote  upon  part  of  a  sheet 
of  paper,  several  devises  and  be- 
quests, which  he  described,  but  nei- 
ther sealed  nor   witnessed   them ; 
and  added  a  further  memorandum 
on  the  same  sheet  of  paper,  also 
subscribed   by  him  in  the  presence 
of  three  witnesses*  and  deelared  it 
to  be  his  last  will  in  their  presence; 
which  he  delivered  to  ihem,  and 
desired  them  to  subscribe  and  at- 
test, which  they  did,  in   his  and 
each  other's  presence.     This  held 
a  good   will   of  devisor's  real  and 
personal  estates.     Carlfton  ex  dem» 
Oriffin  V.  Onffin.     1  Burr.  549. 
«    J.  S.  devised  lands  to  J.  till  B.  C. 
and   D.   attained   their   respective 
ages  of  ^L ;  and  then  to  B.  C.  and 
1/.  and  their  heirs,  equally  to  be 
divided  between  (hem  as  tenants  in 
common,  charged  with  the  payment 
of  an  annuity  of  iol.  by  B.  t.  and 
D.  equally  and  proportionably  out 
of  their  several  estates  :  then  he  de- 
vised other  lands  to  Ji.  in  fee,  and 
then  gave  ail  the  rest,  residue,  and 
remainder  of  his  real  and  personal 
■estate,  not  before  given,  to  E.  her 
lieirs,  executors,  &c.  and  directed 
that  his  debts,  &c.  should  be  paid 
out  of  the  estate  given  to  ^.  and  E. 
It  was  holden  that  the  devise  to  B. 
on   his   dying  before  the   devisor, 
was  a  lapsed!  devise ;  and  that  the 
heir  at  Jaw  of  the  devisor,  not  the 
residuary  devisee,  was  entitled  to 
J^.'s  share,  as  not  being  disposed  of 
by  the  will.      Doe  an  the  aemise  of 
Morris  and    others  v.  Underdown. 
Willes,  393  to  301. 


contracted,"    (with  directions   for  The  intent  of  the  testator  is  to  be  taken 

completing  such  contracts,)  *^  or  a  as  things  stood  at  the  time  of  mak- 

certain  sum  in  lien  of  the  same;"  ing  his  will,. and  is  not  to  be  col- 

the  testator  being  then  under  con-  Ic^cted  from  subsequent  accidents, 

tract  for  the  purchase  of  one  ad-  Ibid. 

vewson,  and  the  said  certain  sum  When  a  testator  gives  by  his  will  all 

being  equivalent   to  the  purchase  his  interest  in  certain  lands,  so  that 

fiioncy ;  an  advowson  formerly  pur-  if  he  were  to  die  immediately  noth' 
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ing  would  remain  undisposed  of,  he 
cannot  intend  to  give  any  thing  in 
those  lands  to  his  residuary  devisee. 
Doe  on  the  deiinse  of  Morris  and  oth" 
er$  V.  Ufiilerdown,  fViUes^29S  to 301. 

The  word  "  estate"  in  a  will  carries 
the  fee.     Ibid, 

A  devise  of  lands  to  j9.  till  B.  attains 
the  age  of  ;^i,  and  then  to  B.  iq  fee, 
gives  /i.  a  rested  interest  descend!* 
ble  to  his  heirs  if  he  die  before  21. 
Ibid. 

7  Devise  of  the  manor  of  J.  to  tes- 
tator's second  son,  provided  that  if 
testator^s  eldest  son  should  die  in 
the  lifetime  of  the  second  son,  and 
by  reason  thereof  the  manor  of  B, 
should  descend  and  come  to  such  se- 
cond son,  he  should  be  only  a  trus- 
tee of  the  manor  of  w9.  for  his  two 
younger  brothers.  The  manor  of 
B,  was  settled  in  jointure  on  M. 
The  eldest  son  died  in  the  lifetime 
of  the  testator ;  the  second  son,  ou 
the  death  of  the  testator,  enters  in- 
to possession  of  the  manor  if  .t^.  and 
dies,  having  devised  the  same.  His 
devisee  is  entitled,  the  manor  of  B, 
not  having  descended  and  come  in 
j}ossession^  the  jointress  being  living 
at  the  time  of  the  death  of  the  se- 
cond son.  Denn  d.  Burton  Sf  aL  v. 
Burton,     Cowp,  27  i. 

8  Devise  to  J.  for  life,  remainder  to 
B.  in  fee,  provided  that  if  0.  with- 
in three  mouths  'after  .^.'s  death, 

f»ays  B,  /300l.  then  C.  to  have  the 
and  in  fee.  C,  dies  leaving  «^.  J], 
dies.  The  heir  of  C.  (thou&!;h  not 
named)  may  tender ;  but  if  the  law 
vere  otherwise,  equity  could  not  re- 
lieve by  construing  the  remainder 
to  B,  only  as  a  security  for  the  pay- 
ment of  the  money.  J)larksY,J^IarkSf 
in  chancery.     1  Str,  129. 

9  Devise  to  •^.  for  life,  remainder  to 
Ins  son  B.  and  his  heirs  male ;  re- 
mainder to  his  next  heir  male,  the 
elder  before  the  younger;  if  no 
male  issue  left  behind  Jf.  the  estate 
devolve  to  the  females ;  and  if  no  fe^ 
males,  then  ^.  to  give  and  dispose 
as  he  tliinks  fit.  •^.  is  tenant  for 
life ;  remainder  to  his  first  and  oth- 


er sons  sneeessiTeiy  in  tailiile; 
remainder  to  «^.'s  daoghten  in  id ; 
remainder  to  «i.  in  fee.  M  v.  M 
2  Black.  888.     3  Wih.  899. 

10  Devise  of  ^  all  my  estate  is  J.  ts 
my  niece  and  her  bein  (the  teitatff 
having  only  a  copyhold  Id  tke  la 
and  a  Ions  term  of  yetn  is  ikit 
parish)  will  carry  l)oth  Ikie  isur- 
ests  to  the  niece,  if  m  inteodcd  by 
the  testator,  though  there  is  t  be- 
quest of  all  his  goodi,ehattels,tBd 
personal  estate  Xo  B.  B«  os  rfns. 
ofFyev.Bird.   iBMcAVA. 

11  Devise  of  a  term  of  yean  loMTer- 

al  successively  for  life.  AfUrili 
are  dead,  executor  ofdeTtsorihali 
Lave  the  residue.  There  mayk 
a  possibility  of  reverter  where  m 
remainder  can  be  limited.  UfW 
V.  Faulkland.  1  8alk.  581.  i  ^ 
Baym,  325. 
i2  When  lands  arc  deviied  Is  pjT 
debts,  debts  barred  by  the  itaUte«^ 
limitations  shall  be  paid  A  W 
shall  carry  interest  beyond  the  pea- 
ally,  when  a  negleet  topay,fr»" 
the  time  of  the  negleet  Jm/^ 
27th  June,  iror,  at  Lad  Cbo»- 
lor's  House.    1  Mk.  IH 

13  No  particular  form  of  wonh  w»' 
sary  to  convey  testalor'i  neasij^ 
AVhere  testator,  speaking  tf  » 
younger  children  under  aftMJ'i 
that  if  John  or  RcixTi  die,  w%^ 
lain  lands  are  to  go  to  tf  <m<^ 
brother,  he  must  be  BBdenl*«» 
mean,  if  either  of  them  Jk  •m« 
age,  and  without  issue.  ^^7^ 
dem.  Cummin  v.  Cttmrnisflw^*"' 
er.    2  Burr.  767.  . 

14  Devise  that  executors  sh^i  •" 
may  absolutely  sell,  roo'^^S 
otherwise  dispose  of  his  WJ* 
estate,  for  the  payraeot of  «»■ 
testator's  debts,  legacies  MJ  W^ 
ral  expences,  as  his  leaieboM<«J 
should  not  be  sufficient  to  di«eWj 
is  only  a  power  to  sell,  &*•  •■* 
estate  passes  to  the  eiecoior*  ^ 
caster  v.  Thornton.    2  *«""•  vji 

±9  In  a  devise  to  four  nieces?  •** 
the  deathof  anyof  themj*^ 
issue,  to  the  survivors?  h«tit"". 
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dlied  haviog  children^  then  her  share 
to  go  to  them,  &e. :  liolden  that  the 
grmidehiidreii  of  one  of  the  nieces 
took  the  uhole  on  the  decease  of  all 
the  nieees.  Fitt  v.  Harbin.  Lofft^  19. 

d6  Devise  to  w9  and  B.  and  their  heirs, 
and  the  longer  liver  of  them,  equal- 
ly to  be  devided  between  them  and 
their  heirs,  makes  a  tenancy  in 
common.  No  cunslruetion  to  be  re- 
ceived against  express  uords.  Blis* 
set  V.  Cranwell  and  another.  1  ISaUc. 
2^6- 

i7  Words  in  a  devise,  expressive  of 
the  whole  interest  in  lards,  will  pass 
the  whole  interest.  If  a  man  by 
his  %iili  authorise  his  wife  to  sell 
his  lands,  ci^oods,  and  chattels,  if 
seed  shoald  be,  to  pay  hisdelts  and 
legacies,  and  give  her  the  residue 
of  his  estate,  the  whole  interest  of 
the  lands  passes  to  his  wife.  If  a 
man  gives  the  same  person  two  le- 

f&cies  of  the  same  amount,  one  by- 
is  will  and  the  other  by  his  codi- 
cil; parol  evidence  is  admissible  to 
prove,  that  he  intended  the  legatee 
should  have  both. 

Parol  evidence  is  admissible  to  prove, 
out  of  what  fund  a  testator  intended 
particular  legacies  should  be  paid. 
Cliffe  V.  Gibbons.  In  Chanc.  2  L. 
Bourn,  13i4. 

18  «/.  //•  having  two  sons,  M.  and  J. 
devised  to  M.  in  fee ;  and  if  i^.  die 
before  me,  then  my  son  J.  shall  en- 
joy the  lands,  as  M.  should  have 
done  ;  and  also  ifM,  shall  die  be- 
fore the  said  J.  121,  he,  the  said  J. 
H.  junior,  shall  have  the  lands.  M. 
survived  the  testator,  and  left  issue. 
Adjudged,  that  the  words  said  J.  JET. 
ivithoat  the  word  junior,  means  the 
testator.  Goodright  ex  denu  HaU 
T.  HdU.    1  mis.  148. 

10  The  words,  <<  I  give  and  devise  all 
jny  estate  in  D.  unto  my  four  chil- 
dren, JSl.^  B.^  C.  and  D.  (who  werd 
liis  younger  children),  their  heirs 
and  assigns  for  ever,  equally  to  be 
divided  between  them,  share  and 
share  alike,  as  tenants  in  common, 
and  not  as  joint  tenants,  with  bene- 
fit af  sarvivorstiip,''  make  a  tenan- 


cy in  common  ;  and  yet  there  shall 
be  a  survivorship,  if  any  of  the  de-* 
visees  die  under  age*  Hawes  v. 
Hawesj  In  Chancery.  1  Wilson^  163. 

20  A  devise  over  shall  take  efiect 
where  a  contingency,  supposed 
precedent,  has  never  happened. 
Bowsers  Case.    Loffl^%7. 

The  intention  of  the  testator  is  to  be 
discovered  from  the  whole  of  the 
will.    lb. 

21  Where  the  owner  of  the  fee  with  a 
term  to  attend  the  inheritance  makes 
an  incomplete  devise  to  carry  the 
inheritance,  it  shall  not  be  set  up  in 
equity  as  a  devise  of  the  term. 
frhiteehurch  v.  WliUechurch.  In 
Chanc.    1  Str,  819. 

22  To  make  a  devise  of  lands  with- 
out any  limitation  in  fee,  such  a 
manifest  intention  must  appear,  that 
the  testator  meant  to  g^ve  a  fee,  as 
may  satisfy  the  conscience  of  the 
court,  in  pronouncing  it  sach.  If  it 
is  barely  problematical,  the  rule  of 
law  must  take  place.  Rosd.  Bowes 
V.  Blackett    Cowp.  234. 

28  Devise  of  a  remainder  to  his  right 
heirs  male  must  be  intended  right 
heirs  male  of  his  body.  Ossidston^s 
Case.    8  Salic.  386. 

24  Devise  of  messuages,  with  all 
houses,  bams,  stables,  stalls,  &e. 
that  stand  upon,  or  belonging  to,  the 
said  messuages  ;  the  lands  belong- 
ing to  the  messuages  shall  pass. 
Gulliver  on  dem.  of  —  Jeffreys, 
Esq.  V.  Poyntx.    3  fFils.  141. 

25  A  will  shall  be  constructed  ac- 
cording to  the  intention  of  the  tes- 
tator, if  the  words  will  bear  such  a 
construction.  Accordingly,  an  im- 
perfect, ill- worded  will  was  con- 
strued to  carry  an  estate  tail  to  all 
grandsons  of  the  testator  {Layton) 
except  WUliam  Lowndes  Stone^  the 
eldest ;  being  the  ■  manifest  inten- 
tion of  the  testator.  Ben^  on  the  cEr- 
wise  of  Lowndes,  \.  Lowndes.  4 
BtiTT.  2246. 

26  A  will,  devising  an  advowson  to  a 
college  in  the  univerity,  is  good ; 
the  statute  of  charitable  uses  re- 
pealingy  pro  tanto,  the  exception  in 
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the  statute  of  vMb  respeetiDg  oor- 
.  fiorations.  Bennet  College  v.  the 
Bishop  of  London  and  others.  2 
Black,  ±182, 
$t[  DisstiDction  between  an  immeiliate 
devUe  to  children  and  a  provision 
lor  them  ia  marriage  settlements, 
or  a  devise  limited  to  them  by  way 
of  remainder,  or  upon  a  contingen- 
cy uneertain  in  event ;  the  iirst  on- 
ly relates  to  children  in  esse  at  the 
time  ;  the  second  is  intended  equal- 
ly for  all  the  children  of  the  mar- 
riage ;  the  last  extends  to  all  that 
are  in  esse  at  the  time  when  the  de- 
vise vests.  Baldwin  v.  JCorver.  1 
Cotap.  309,  dl4<. 

28  Marshalsea  prison,  in  the  borough 
of  Southwwrkj  is  a  description  in  a 
^vill,  of  the  palaee  court  prison,  not 
of  the  kin&;'s  bench  prison.  ICing^s 
Bench  Prisoners  v.  Marshalsea  Pris* 
oners  on  Mr.  Frederick  Jshjleld^s 

,     wUi.    2  Burr*  1037. 

29  Devise  that  if  testator  dies  before 
his  return  from  Ireland,  his  estate 
to  be  sold,  &c.  and  he  returns  and 
dies,  the  will  found  in  his  keeping 
at  his  death  ;  it  was  deemed  to  be 
only  a  contingent  devise,  and  that 
it  should  not  take  effect.  Parsons 
V.  Lanoe,    In  Chancery,    2  fVilsouj 

2*3. 

90  Feme  covert  as  executrix  to  ^,  and 
administratrix  to  B.  is  entitled  to 
7ool.  bank  stock.  Her  husband 
devises  to  her  7ool.  India  stock ; 
after  this,  she  transfers  to  him  the 
bank  stock.  At  his  death  he  has 
no  India  stock.  The  bank  stock 
shall  pass.     Dore  v.  Ckary,    In  Ch* 

1  mis.  2*r. 

31  w9.  devise  to  JS,  and  his  heirs,  but 
if  he  die  before  21 ,  then  to  B,  and 
his  heirs,  is  a  good  executory  devise 
to  B. ;  and  if  B.  survive  the  devi- 
sor, it  will  descend  to  B.^s  heir, 
though  B,  die  before  the  contingen- 
cy happens  by  the  death  of  Jl.  before 
21.  Goodtitle  d.  Gurnall  v.  Wood. 
WiUes,  211. 

Sxecutory   devises^  when  good.     Ih. 

23  A  devisee  of  the  surplus  arising 
fram  the  sale  of  land  after  payment 


of  debts  and  legacies,  ha»  mi  en- 
able interest  iu  the  land,  and  any 
keep  the  land,  paying  tbe  debts  nod 
legacies.  2  Doug,  77a 
33  In  order  to  effectuate  tlie  general 
intention  of  testator,  court  eonstni- 
ed  son  as  a  word  of  lioiitation. 
Chap^nan  v.  Brown.     3  Burrwr^ 

162B. 

34!  Devise  of  a  leasehold  estate  tor 
Jives  to  his  daughter  Jfery, after  the 
death  of  B^ty  the  next  cestoy  que 
vie,  is  a  devise  by  iropliealioo  to 
Betitf,  Roe  on  tlie  demise  of  BendaU 
and  Summerset.  2  Black  6di.  5 
Burr.  2608. 

35  The  words,  "  Estates  for  the  pur- 
chase whereof  I  have  already  eon* 
traeted  and  agneed,"  in  a  devise, 
were  holden  to  pa«H  purchased  fs- 
tate^  as  well  as  estates  in  contract. 
Saint  John  t.  Bishop  of  Winchester. 
Loft,  34<9. 

36  "rhe  words,  all  mv  estate  ia  »9.  will 
pass  the  thing  and  all  the  testator's 
interest  therein.  Countess  of  Bridg- 
water V.  The  Duke  of  BMan.  1 
Salk.  236. 

37  Oil  a  devise  of  a  term  to  an  exe<«- 
tor  for  life,  he  takes  as  executor  and 
not  as  legatee,  without  a  special  as- 
sent. Foung  V.  Holmes,  i  Strange, 
70. 

38  Where  real  estates  shall  not  he 
charged  with  legaeies  in  eqntj, 
otherwise  where  it  descends,  /fenr 
V.  Jlierick.  In  Chancery.  2  Snlk. 
416. 

39  Where  a  particnlar  estate  is  ex- 
pressly devised,  a  contrary  intent  is 
not  to  be  implied  by  subsequent 
words.  Popham  v.  BanfiebL  In 
Ch.    i  Sdk,  236. 

40  Devise  to  the  heir  of •^.  maybe 
good  as  desig^natio  persona?  ;  and 
he  may  take  in  the  life-time  €i€M, 
Goodrightn  cm  dem,  of  Brookings  v. 
White.    2  Black,  loto. 

41  Words  in  a  will  tendim*  to  divfi- 
herit  an  heir  at  law,  will  not  have 
that  effect,  unless  the  estate  is  cmb- 
pletely  devised  to  another.  2  Dots* 
763. 

42  Intention  of  testator  to  be  eollrci- 
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eA  from  the  whole  of  the  will, 
whieh  eolleotioQ  mast  be  found  on 
the  writing  itself.  Baddely  t.  Lep- 
jnn^^welL    3  Burr,  1533, 

43  Objections  to  the  certainty  of  a  de- 
vise, arising  from  parol  evidence, 
may  be  cleared  by  parol  evtilenee. 
Jones  V.  ^^ewman.    1  Black,  60. 

4f^  Court  will  rectify  expression,  or 
even  supply  proper  words,  in  a  will, 
in  order  to  elfectuate  testator's  in- 
tention. IVhite  <Sr  aihers  v.  Barber 
<5"  others.    6  Burr.  21703. 

43  Devise  is  not  a  conveyance  by 
common  law,  but  by  custom ;  and 
copyhold  estates  are  subject  to  the 
rules  of  law.  Fisher  v.  MchoUs. 
3  Salh.  127. 

46  Granted,  in  a  will,  construed  as  if 
it  had  been  as^eed  to  be  fi;ranted. 
MUJ&rd  V.  Smith,     t  Salk,  225. 

47  After  probate  of  the  will,  a  court 
of  equity  may  inquire  into  the  fair- 
ness of  a  residuary  devise  of  per- 
sonal estate.  Marriot  \.  Marriot. 
Exchequer.    1  8tr.  666. 

48  Testatrix,  by  will,  forgives  her 
son-in-law  a  debt  upon  bond,  and 
orders  it  to  be  delivered  up;  her 
son-in-law  dies  in  her  life-time  ;  his 
representative  shall  have  the  bond 
delivered  up.  SUdfiorpe  v.  M^- 
holtm.    In  Chane.     1  IFils.  178. 

49  A  court  of  equity  will  direct  a  con- 
veyance agreeable  to  the  testator's 
intention,  and  depart  from  the 
words  of  a  will  in  case  of  a  trust 
exeetitory.  Ba^aw  v.  Spencen 
In  Chan.     I  Wils.  238. 

00  A  proviso  in  a  will  to  suspend  the 
possession  of  an  unborn  tenant  in 
tail,  till  he  shall  arrive  at  the  age 
of  2 !•,  invalid.  Lade  v.  Holfard.  1 
Black.  430. 

51  Devise  over,  if  testator's  son  hap- 
pen to  die  in  his  minnritvi  or  un- 
married, or  without  issuo,  &c.  the 
word  or  taken  and  construed  in  a 
copulative  sense.  Frammingham 
y.  Brand,  In  Chancery,  i  fTiV- 
son,  140. 

^2  On  a  devise  to  the  heirs  males  of 
the  body  of  *i.  one  who  is  heir  male 
and  not  heir  general,  shall  never- 


'  theless  take  by  purchase.  Brown 
V.  Barklmm.   In  Chanc.   l  Strangey 

35. 

63  If  a  testator  having  one  child,  and 
supposing  his  wife  enscient,  devise 
his  estate,  in  moieties,  between  the 
children  (if  the  unborn  child  should 
be  a  daughter)  and  the  wife,  with 
sorvivancy  between  the  children  as 
to  their  moiety,  and  that  moiety  over 
to  the  wife  if  both  children  should 
die  before  21,  without  mentioning 
the  event  of  the  wife  not  having  a 
child;  the  wife, though  not  enscient, 
shall  take  the  whole  on  the 
death  of  the  only  child  before  that 
age.  Statkam  v.  Bell.  1  Doug^ 
66,  aiui  n,  67,  n.   Cowp.  40. 

54  Lands  may  pass  by  a  devise  mis- 
representing the  county  in  which 
they  lie.  Hastead  v.  /Snzr/e.  1  L. 
Baiftn.  728. 

55  Things  which  are  not  ponderous 
cannot  be  heir-looms,  as  jewels. 
Lord  Petre  v.  Heneage.  1 L.  Raym. 
728. 

06  Gfeneral  introductory  words  in  a 
will,  as  '*'  touching  all  my  temporal 
estate,"  &c.  though  they  have  some 
effect  in  the  coustruction  of  the  will, 
are  not  of  themselves  sufficient  to 
extend  a  devise  for  life  to  a  fee. 
d  Term  Beports,  13  ;  6  Term  Hep. 
613. 

57  The  devisor,  after  these  introduc- 
(tory     words,    "  as   touching    such 

Worldly  and  personal  estate  u here- 
with it  has  pleased  God  to  bless 
me,"  gave  an  estate  for  life  ta  his 
wife  in  his  lands,  &c.  in  «^.  and  B.^ 
and  then  devised  to  J.  fF.  ^*  all  his 
lands, freehold,  copyhold, and  lease- 
hold, in  wi."  Alsohe  devised  to  X 
IF.  all  his  estate  freehold  and  copy- 
hold in  B. :  held  that  J.  W.  only 
took  an  estate  for  life  in  remain- 
der in  the  devisor's  estate  in  •^. 
Doe  d.  Child  ^  Uae.  v.  Wright  et  al. 
8  Term  Bep.  64.  8.  P.  Dubiiante 
Mansfield,  C.  J.  Dpe  d.  Wright  r. 
Child  cS;  llr.    JWw  Bep.  335. 

58  Ji,  devised  a  reversionary  estate  to 
8,  T.  and  •S,  L.  as  tenants  in  com- 
mon in  foe ;  and  in  case  both  or  ei- 
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ther  of  them  should  happen  to  die 
in  the  life-time  of  T.  £r  (who  had 
an  estate  for  life  in  the  premises), 
then  the  share  or  shares  of  her  or 
them  so  dying  to  ^o  ^*  unto  all  and 
every    such    ehild    and   children, 
i;rattdchild   and  e^randehildren,  of 
the  said  8.  T.  anc^  A.  L.  respective- 
ly, as  should  be  living  at  the  time 
of  her  or  their  decease,  and  to  the 
issue  of  such  of  them  as  should  be 
then  dead,  and  have  left  issue,  and 
to   his,  her,  and  their  respective 
heirs,  as  tenants  in  common:  yet,  ne- 
vertheless, so  as  all  the  descendants 
of  the  said   8.  T.  should  tos^ether 
he  entitled   only  to  one   moiety  of 
the  said  premises,  and  all  the  des- 
cendants of  the  said  A.  L*  should 
toi^ether  be  entitled  to  no  more  than 
the  other  moiety  thereof ;  and  that 
none  of  such  descendants,  either  of 
8.  2\  or  Jl.  L.  should  be  entitled  to 
any    greater    or    other    share  of 
the  said  respective  moieties  of  the 
said  respective  premises,  than  his 
her,  or  their  father  or  mother  would 
have  been  entitled  to,  if  living;" 
UTider  this  devise  the  grandchildren 
of  8,  T  and  *A.  L.,  though  in  esse 
at  the  date  of  the  will,  can  only 
take  per  stirpes^  and  not  per  capita, 
iu  substitution  of  such  of  their  pa- 
]*ent8  respectively  as  happened  to 
he  dead  at  the  determination  of  T. 
H.  's   life  estate.      Legard  v.  Ha- 
worth.    1  East^  120. 
09   The  testator  having  given  40001. 
to  A.  and  B.  in  trust  for  certain  per- 
sons, by  a  residuary  clause  gave 
*^  all  the  rest  of  his  estate  and  ef- 
fects of  what  nature  soever  to  Jl.  and 
B,  their  evecutors  and  admirustra' 
tars,  in  trust  to  add  the  interest  to 
the  principal  so  as  to  accumulate 
the  same,  it  being  his  will  that  the 
resid<ie  should  not  be  paid  or  paya- 
h)e  but  at  the  time  and  manner  as 
the  principal  sum  of  40001.  was  di- 
rected to  be  paid  :  it  was  held  that 
a  house,  the  only  freehold  of  which 
the  testator  was  seized,  did  not  pass 
by  the   will,  not  withstanding;  there 
were  general  words  in  the  introduc- 


tory clause,  ^^  as'to  all  lus  isl4d^  ttl 
efTects  both  real  and  personal. '^  Ikt 
d,  8pearing  v.  Buckner.  6  2Vrs 
Ben.  610. 

60    Words  may  be  supplied  in  a  will 
to  render  a  sentence  complete  and 
intelligible,  in  aid  of  the  apparent 
intent    to    be   collected  from    the 
whole  context.     As   where  a  testa- 
tor having  two  sisters  IL  and  «^  and 
also  two  infant  cousins  T.  and  G., 
the  maintenance  and  education  of 
which  latter  he  recommended  to  his 
executrix  and  residuary  legatee,  de- 
vised his  estate  at  Ji  to  hU  sister 
H.  for  life,  remainder  to  his  sister 
J.  for  life«  remainder  to   7*   itdail, 
remainder  to  G.  in  tally  jv.  remain- 
der to   his  own  right  heirs.     And 
then  devised  another  estate  at  B,  to 
his  sister  J.  for  life,  or  if  she  ^ouli 
survive  his  sister  H.  so  that   she 
should  come  into  possession  of  tht 
estate  at  ^i.  ^*  then  to  X.  J.  (wUon 
he  made  executrix  and  residuary  le- 
gatee) for  life,  toirards  tlte  suf^tarif 
^c.  of  kis  cousins  7*.  and  6.  remaia- 
der  to  the  said  G.  in  fee  :  held,  thai 
as  the  word  ^*  or''  so  plaeed  was 
unintelligible,  and  it  was  apparent 
from     the     whole     context     that 
the  testator  had  in  eontemplatioi 
another    alternative,    namely    the 
death  of  his  sister  Jl,  and  meant  ta 
make  a  provision  after  the  death  uf 
his  sisters  for  his  cousin  G.  as  veil 
as  his  cousin  T.,  the  \^ill  shonld  be 
read  as  if  he  had  devised  his  estate 
at  B.  to  ^^  his  sister  J.  for  life,  and 
after  her  deaths  or  if  she  should  mr- 
vive  his  sister  H.  so  that,  &e.  thea, 
&c.  :"  and  consequently   G.  took  a 
vested  remainder  in  the  estate  at  H., 
to  which  he  became  entitled  in  po»- 
session  after  the  death  of  the  testa- 
tor's sisters,  and  L.  J.  his  exeei- 
tnx,  althouo^h  his  sister  J.  did  nd 
survive  his  sister  H.     Doe  d.  Lestk 
V.  Jficklem.     6  East,  486. 

61  t^.  devised  thus  :  ^'  as  to  bj 
real  and  personal  estate,  adh 
jeet  to  my  debts  and  foneral  ex- 
penees,  I  give  and  devise  as  iollovs* 
viz.  my  real  estate  and  all  nv  jvr^ 
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A#ilal  estate  unto  J.  Jtf.  a^nd  O.  W. 
and  their  heirs  on  the  follow^ 
ing trusts,  viz.  to  the  intent  that  thcj 
dispose  of  mj  personal  estate  in  dis- 
charge of  my  aebts,  funeral  expen-* 
ces,  and  sueh  le|[;acies  as  I  may  di- 
rect; and  as  to  my  real  estates, 
snbjeet  to  my  debts,  and  sueh  ehar- 
ges  as  I  may  make,  I  s^ive  and  de- 
vise the  same  to  /L  JP.  for  life :  held 
that  under  this  devise  the  le^l  es" 
tate  in  the  realty  vested  in  i?.  P.  for 
his  life,  and  /.  M.  and  0.  W.  took 
no  estate  therein.  Kenrick  v«  f^rd 
W.  Beauckrck*  3  Bos.  Sc  Fuller, 
±78. 

62  A  power  of  appointment  by  will 
is  not  executed  by  a  mere  devise  of 
the  residue.  Buckland  v.  Barton* 
2  H.  Black.  136. 

68  A.  having  an  estate  of  his  own  in 
the  county  of  B.,  and  another  in  C, 
and  having  also  the  legal  but  no 
hent* fieial  interest  in  an  estate  in  D. 
with  power  of  appointing  it  to  ei- 
ther of  liis  sons  ;  by  will  devised 
^  all  his  estates,  of  what  nature  or 
kind  soever,  as  well  copyhold  as  all 
other  in  the  county  of  i?.,and  all  in 
the  county  of  C,  or  elsewhere  in 
the  kingdom  of  England,  after  pay' 
ment  of  hvi  debts,  &c."  to  a  younger 
son.  The  court  of  K.  B.  held  that 
the  trust  estate,  which  he  had  the 
power  of  appointing,  did  not  pass  by 
this  general  devise  :  it  appearing 
hy  the  words  of  the  devise  to  be  the 
intent  of  the  testator  to  give  such 
estates  only  as  were  entirely  at  his 
own  disposal,  and  which  he  could 
charge  with  his  debts.  Roe  d. 
Reade  v.  Reade.   8  Term  Rep.  lis. 

6^  An  heir  at  law  is  not  to  be  disinher- 
ited but  by  express  words :  the  court 
will,  if  possible,  give  effect  to  all 
the  words  of  the  will  ;  on  the 
ground  of  these  two  rules,  the  court 
of  K.  B.  determined  that  by  a  de- 
vise of '^  all  my  copyhold  estates  sit- 
uate in  Ji.,  and  which  I  became  enti- 
tied  to  on  the  decease  of  my  father  ;" 
copyhold  estates  do  not  pass,  which 
the  devisor's  father  had  surrendered 
to  hiji  in  his  life-time,  though  the 
63 


father  retained  the  possession  of 
them  to  the  time  of  his  death, 
which  happened  prior  to  the  will 
made  by  the  son,  tnere  being  other 
copyholds  of  the  son  answering  the 
description  in  the  will.  Doe  d,  Ry* 
all  V.  Bell  S^al.     8  Term  Rep.  579. 

6£»  ^Under  a  devise  of  a  manor,  copy- 
hold premises,  parcel  thereof,  which 
were  purchased  by  and  surrendered 
to  the  lord  subsequent  to  the  time 
of  making  his  will,  will  pass  ;  and 
this,  notwithstanding  a  subsequent 
demise  of  the  premises  by  the  lord 
from  year  lo  year.  Roe  d.  Hale  v. 
Wezg.    6  Term  Rep.  708. 

66  Where  a  testator  hvid  freehold,  cus- 
tomary.  and  copyhold  estates ;    and, 
after  introductory  words,  as  to  all 
his  wordly  estate,  devii^ed  two  rent- 
charges  oat  of  all  his  real  estate, 
and  aUo  two  copyholds  in  Middlesex 
for  lives,  and  subliict  thereto  devised 
^  all  his/rep/to/a  manors,  lands,  &c. 
in  Yorkshire  and  other  counties,  and 
the  reversion  of  the  two  copyholds 
to  his  sou  for  life,  with  successive 
remainders  in  tail  male  to  his  first 
and  other   sons,  with  like  remain- 
ders to  other  branches  in  the  male 
line;"  and  ia  default  of  such  issue  he 
devised  all  his  ^'  said  (freehold)  ma* 
nors,  land,"  &c.  to  his  eldest  daugh- 
ter in  tail  male  in  strict  settlement, 
with  like  remainders  to  his  second 
and  third  daughter ;    and  by  the  re-* 
siduary  clause  devised  all  other  hisr 
manors,  lands,  &c.  either/ree/^o2i 
or  copyhold,  (except  those  in  the 
counties  of  Fork,  &e.  which  he  had 
before  disposed  of)  subject  to  the 
said  rent-charges,  in  failure  of  issue 
male  of  his  son  and  himself,  to  his 
three  daughters,  as  tenants  in  com- 
mon in  fee  :   held  that  certain  cus- 
tomary estates,  which  the  devisor 
had,  y>[ih  freehold  property  in  Fork- 
shire  did  not,  on  failure  of  the  male 
line,  pass  to  the  eldest  daughter  un- 
der  the  description  of  all  his  free- 
hold  manors,  lands,  &c.  in  that  and 
other  counties,   but  to    the  three 
daughters     under     the    recsi'lnary 
clause  ;  for  these  custotnary  e::lat89 
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beiti!;  generallj  repuf eel  and  called 
copiJfutldA^  and  the  testator  having; 
di<«tin^iHhed  in  other  parts  of  his 
tvill  between  copyhold  ^nd  freehold^ 
must  be  presumed  to  have  used  the 
^vord  freehuld  in  its  usual  and  pop- 
ular si<;niiieation.  And  it  seems 
that  as  by  such  residuary  elaiise  the 
daus;hters  would  not  take  till  fail- 
ure of  issue  male  of  the  son«  and  of 
Ihe  devisor;  the  son.  (the  heir  at 
law)  took  an  e««tate-tail  by  implica- 
tion in  the  customary  estates  not 
before  devised.  Roe  d.  Conolly  v. 
Vernon,    5  EasL  51. 

67  ^.  by  will  devised  ''  ail  his  Tree- 
hold  and  covhold  lands,  tenements, 
and  hereditaments,"  in  trust  for  cer- 
tain purposes,  and  afterwards  pur- 
chased new  lands  ;  he  then  made  a 
codicil  whereby,  after  reciting;  that 
he  had  devised  ^^  all  his  freehrtld 
and  copyhold  lands,  tenements, 
and  hereditaments"  to  the  trustees 
named  in  the  will,  he  -revoked  the 
devise  so  far  as  it  related  to  two  of 
the  trustees,  and  devised  '^  his  said 
lands,  tenements,  and  herediXa- 
ments"  to  the  other  trustees  upon 
the  same  trusts,  and  concluded  with 
declaring  the  codicil  to  be  part  4if 
his  will:  held  that  the  after-pnr- 
chased  lands  did  not  pass.  Bowes 
V.  Ro'ves,  DoM,  Froc.  2  Bos,  tj* 
TnlL  r>oo. 

98  «i.  being  seized  in  fee  of  several 
freehold  estates,  and  also  possessed 
of  a  leasehold  rectory  for  lives,  de- 
vised '^  all  his  manors,  messuages, 
lands,  tenements,  tithes,  and  here- 
dttament><,  and  all  his  real  estate 
whatsoever,  (except  what  is  there- 
in after  mentio'ied  and  devised,)  to 
trustees,"  io  striet  settlement ;  he 
charsced  his  leasehold  with  rent- 
ch-ir-es  to  two  of  his  younger  chil- 
dren ;  and  directed  that  wlien  any 
of  the  lives  dropped,  the  lease 
should  be  renewed,  and  the  nanres 
of  those  two  chil  In^n  put  in,  of 
whom  a  son  was  to  have  the  prc- 
ferenee  :  it  was  held  tliat  the  recto- 
ry did  not  pass  by  the  general 
wonb  of  the  devise,  but  that  *S.'9 


eldest  son  and  heir  took,  as  s] 
occupant,  on  the  death  of  •tf.  Siuj- 
jwld^  Bart,  y.  Lord  JIulgravt,    i 
Term  Itep,  57 1. 

69  The.  general  words  above  osed 
would  have  been  suflieient  to  have 
passed  the  rectory  if  (he  devisor  had 
so  intended :  but  the  liniitations 
she\ied  that  such  uas  not  his  inten- 
tion.   5'itrmRep,B7i, 

76  in  order  to  give  effect  to  the  devi- 
sor^s  general  intent  the  ronrt  viiJI  o- 
verlook  a  particular  intent  inconiis- 
tent  therein  ith.  4  Term  If ep.  SuZ.  8 
Ih'm  Hep.  5. 

71  Ji.  devised  to  his  wife  his  hon^e 
and  goods,  with  all  his  lands,  goods^ 
and  chattels,  whatsoever  and  w  here- 
soever,  for  her  life  ;  and  after  her 
death  tu  two  younger  sons  fill  fhey 
should  attain  the  age  of  15«for  their 
education.  Ue  then  devised  his  a- 
foresaid  house,  good^,  ai  d  eluiltels 
equally  to  be  divided  between  all 
his  sons  and  daughters,  share  ami 
share  alike ;  heki  that  under  the 
last  clause  of  the  I'evise  the  lands 
did  not  pass.  Roe  cf.  JFalker  v. 
Walker.     3  Bos.  ^.  Full.  375. 

72  The  word  ^  legacy  may  he  appli- 
ed to  a  real  estate,  if  the  conteii  of 
the  will  shew  that  siieh  was  ike  de- 
visor's intention.    5  Term  Rep.  71^ 

T3  E.  C.  by  his  will,  after  makii^  se- 
veral pecuniary  bequests,  devised 
!•  J.  W.  the  income  of  a  eertaib 
cottage,  and  her  living  in  ir  \fAt 
thouglit  proper  ;  and  io  E.  IF.  tlie 
half  of  a  certain  estate ;  and  aU  the 
rest  and  residue  of  his  goods*  &e. 
and  also  his  lands,  &c.  he  gave  ts 
his  wife  for  life,  with  power  ^  to 
give  what  she  thought  proper  of 
her  said  (;ffecfs*^  to  her  sisters  the 
said  ^.  and  E.  W.  lor  their  lives  : 
and  after  the  death  of  his  wife  aii4 
her  two  sisters  he  gave  all  his  lawb* 
&c.  to  his  heir  at  law  ;  held  tU 
the  widow  had  power  to  devi se  ts 
her  sisters  the  real  as  well  as  prr- 
sonal  estate  before  bequeathed  to 
her  bv  her  husband :  and  ^.  IF. 
having  died  hei'ore  the  widow,  rkst 
the  latter  might  among  the  rest  be- 
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meatli  the  cottage,  in  whieh  JL  W, 
n'    Had  a  life   interest  to  her  other  sis- 
ter £.  ff.  Doe  d.  Chilcott  v.  fVhite. 

1    EftSty   S3. 

7^  Where  oue  devised  a  farm  in  his 
own   occupation  to  his  mother  fur 
life,  remainder  to  G.  iu   tail,   and 
also  devised  to  his  mother  ^'  ail  his 
gouds   and   cuatteis,  stock   of   his 
farm,  bonds,  &c    and  all  other  his 
moveables  whatsoever,^'  and  made 
her  executrix;    held  that  gi owing 
corn,  which  was  not  reaped  till  af- 
ter the  death  uf  the  testator  and  of 
his  mother,  who  died    soon    afler 
him,  passed  to  her  representative, 
and  nut   (o  Q.  the   devisee  of  the 
land.      Cav  v.    Godsalve.      (C  J. 
HoWs  MSS,)     6  EaaU  601,  «. 
70  The  word  share  maj  carry  a  lease* 
hold  estate.     As  where  a  testator, 
having  three  sons  and  one  daughter, 
and  leasehold  estates  and  personal 
funds,  devised  oue  leasehold  estate 
to  his  eldest  son,  and  other  lease- 
holds to  his   second  son,  directing 
his  executors  to  receive  and  apply 
the  rents   until  they  came  of  age  ; 
and  then  directed  a  certain  sum  to 
he  put  out  at  interest  for  the  bone- 
fit  of  his  widow,  durante  viduUatej 
and  that  on  her  death  or  marriage 
it  should   be   divided  equally   be- 
tween his  three  sous,  share  and  sliare 
alike  ;  and  then  he  gave  his  daugh- 
ter eool.   to   be  paid    her  whec  of 
age  ;  and  then  gave  the  residue  of 
his  wordlv  eifeets  to  be  divided  e- 

m 

qually  amongst  his  three  sons, 
^are  and  share,  alike  ;  and  lastly  di- 
rected that  ^^  if  any  of  his  said  ehil- 
dren  died  under  age  and  without 
lawful  issue,  the  share  of  him  or 
her  deceased  should  go  equally  a- 
mongst  his  surviving  song  :''  held, 
that  the  word  share  in  ti^e  last 
clause  referring  as  it  must  do  to 
the  whole  share  or  portion  nf  the 
daugfUer^  must  have  the  <a  >!e  Tuean- 
ing  ag  to  the  sons,  and  must  com- 
prise the  leasehold  as  well  as  per- 
sonal funds  before  given  to  them ; 
and  that  upon  the  deatSi  of  the  el- 
dest son  under  2i,  and  without  is* 


sue,  the  leasehold  estate  devised  to 
him  went  equally  between  the  two 
surviving  sous.  iJoe  d.  Slopford  v* 
Stapfara,   5  East.  dOl. 

76  By  a  bequest  of  an  house^  it  is  in 
general  to  be  presumed  that  the 
testator  meant  to  pass  every  thing 
which  was  occupied  by  him  with  it, 
as  proper  aud  convenient  for  the 
occupation  of  the  house,  though  the 
word  appurtenances  be  not  added. 
2  Term  Hep.  302, 

77  Therefore  where  *i.y  being  tenant 
for  years  of  an  house,  gardens,  sta- 
bles, and  coal  pen,  bequeathed  in 
the  following  words;  ^*1  give  the 
house  1  live  in  and  gardens  to  B. ;" 
it  was  held  thai  the  stables  and 
coal-pen  occupied  by  «i.  together 
with  the  hou^e  passed,  without  be- 
ing expressly  named,  though  the 
testator  used  them  for  purposes  of 
trade,  as  well  as  for  the  convenience 
of  his  house.  Doe  v.  Collins,  2 
Ih'ni  Rep,  408. 

78  Land  usually  occupied  with  a 
house,  will  not  pass  under  a- devise 
of  ^^  a  messuage  with  the  appurte- 
nances,'' unless  it  clearly  appears 
that  the  testator  meant  to  extend 
the  word  '*  appurtenances"  beyond 
its  technical  seuse.  Buck  ^y  ai. 
Lessee  of  fVhalley  v.  JSTiirton.  i  Bos, 
iSf  Full.  53. 

79  Under  a  general  devise  of  all  ma- 
nors, messuages,  lands,  tenements, 
and  hereditaments,  leasehold  mes- 
suages will  not  pass  unless  it  ap- 
pear to  have  been  the  evident  intent 
of  the  devisor  that  they  should  pass. 
Thoinpson  v.  Lawley,  -2  Bos,  ♦.J  Full, 
803. 

80  The  word /arm,  thoas:h  coupled 
with  words  to  pass  freeholds  in  a 
will,  may  also  pass  a  leasehold  es- 
tate, if  it  appear  to  have  been  the 
testator's  intention  that  it  should  so 
pass.  Lane  v.  Earl  Stanhope,  6 
IWm  Rpp.3i>5, 

81  Therefore  where  .tf.,  being  seized 
of  several  freehold  estates,  and  pos- 
sessed of  a  part  of  a  farm  held  by  a 
church  lease  renewable,  (the  other 
part  of  the  farm  being  freehold,  and 
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the  wbole  liaving  been  always  let 
fogelher  as  one  eutire  farm,  at  one 
rent),  devised  ^'  all  his  manors, 
Diessiiag;es.  houses,  farms,  lands, 
"ivoodlandyhereditaments^and  real  es- 
tates whatsoever  to  /^.;"ai)d  gave  **all 
the  rest  and  residue  of  his  ready  mo* 
ney,  rents  in  arrear,  stock  in  the  pub- 
lic funds,  jewels,  and  personal  estate 
whatsoever,"  to  C. ;  it  was  held 
that  the  leasehold  part  of  the  farm 
passed  under  the  first  devise,  6  2\ 
Rep.  345. 

82  A  devise  to  A.  and  JB.,  strangers 
to  each  other,  creates  a  joint  tenan- 
cy, and  the  conveyance  by  one  se« 
vers  the  joint  tenancy,  and  passes  a 
moiety  ;  but  if  the  devise  be  to  hus- 
band and  wife,  they  take  by  entire- 
ties and  not  by  moieties,  and  the 
husband  cannot  by  his  own  convey- 
ance  devest  the  estate  of  the  wife. 
6  Term  Rep.  fl54u 

83  Therefore  where  a  mortgi^e  of  a 
copyhold  estate  in  possession  under 
a  ibrfeited  mortgage,  and  consider- 
ed as  irredeemable,  devised  it  as 
land  to  husband  and  wife  in  fee,  it 
ivas  held  the  conveyance  of  the  hus- 
band alone,  without  the  concurrence 
of  his  wife,  passed  no  interest  a- 

fainst  the  wife  surviving.      Doe.  d, 
■reestone  v.  Parrott.    0  Term  Rep, 

652. 

84  Devise  to  a  trustee  to  receive  and 
pay  the  rents  and  profits  for  the 
maintenance  of  8.  a  feme  eovert, 
and  the  issue  of  her  body,  during 
her  life,  and  after  her  decease,  upon 
I  rust  for  the  use  of  tfie  heirs  of  the 
body  of  S.y  ihe'iT  heirs  and  assigns 
for  ever,  itithout  regard  to  seniority 
of  a^'e  or  prioritif  of  birth  ;  and  in 
default  of  such  issue^  to  the  use  of 
the  rii^lit  heirs  of  the  testatrix:  held 
that  S.  took  only  an  estate  for  life, 
and  thatlhe  heirs  of  her  body  took 
as  purchasers  and  as  joint  tenants  ; 
anff  therefore  that  the  eldest  son  of 
>S.,  dyittc  in  her  life-time,  his  eldest 
son  could  not  take  either  the  wbole 
as  heir  of  the  body  of  S.;  or  a  part 
as  heir  to  his  father.  Doe  d.  Hal' 
Ian  y.  IroniiLongzr.     3  E^\  038.    ^ 


85  Devise  to  the  use  aid  belMot  tf 

the  testator's  niece  8.  C,  and  hu 
two  nieees  E.  G.  and  Ji.  G.  and  tks 
survivor  and  survivors  of  them,  and 
the  heirs  of  the  body  of  svek  aarvi- 
vor  and  snr\'ivors  as  tenants  In  coa- 
mon,  and  not  as  joint  tenants ;  hcM 
that  under  this  devise  8.  Cy  E*  G, 
and  Ji.  G.  took  as  tenants  in  eon- 
mon.  Garland  v.  Thomas,  J¥}sia 
Rep.  82. 

86  AVhere  after  a  devise  to  one  for 
life,  the  devisor  limited  the  estate 
to  trustees  and  their  heirSy  in  irost 
to  preserve  contingent  remainders, 
and  to  permit  the  tenant  for  life  to 
take  the  profits^^  with  remainder  o- 
ver  on  his  decease ;  and  Be  after- 
wards gave  other  estates  far  Jives, 
with  several  remainders  orer,  and 
after  each  estate  for  life  he  inter- 
posed the  same  estate  to  trustees 
and  their  heirs:  held  that  llut 
shewed  his  intent  to  be,  that  tbs 
estates  to  the  trustees  should  ba 
confined  to  the  lives,  of  the  several 
tenants  for  lives  and  eonseqneally 
that  those  in  remainder  took  legal 
estates,  there  being  no  other  cir- 
eumstances  in  the  will  to  shew  a 
contrary  intent.  Doe  d.  Cwmpen  t. 
Hicks.    7  Term  Rep.  433. 

8T  One  devised  a  rent-ehai^  to  bis 
wife  for  life,  together  with  the  ia^ 
terest  of  12001.  and  after  her  de- 
cease devised  the  rent-ehane  ta 
trustees  and  their  heirs,  to  seU  and 
dispose  of  the  same,  and  distribato 
the  purchase  money  amongst  eertam 
persons:  and  after  giving  a  few 
small  legacies, he  directed  his  honse^ 
hold  goods,  &C.  to  he  sold ;  and  the 
money  arising  from  the  sale  of  iho 
rent-charge,  and  from  his  honsehsld 
goods,  &o.  andjrom  all  other  his  «sWi 
and  effects  of  what  nature  or  kind  s»- 
ever  and  wheresoeverj  he  direclel 
should  be  first  liable  to  the  ]»aynieit 
of  leeaeies,  and  the  residue  to  hedn 
vide  J  into  certain  parts, which  heto- 
qneathed  to  certain  persons ;  wi^ 
a  proviso  that  the  receipt  of  the 
trustees  to  a  purchaser  of  the  rest- 
charge  shotild  be  sufficient  vitlMl 
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•e^iiig;  to  the  apj^lieation  of  the  par- 
ehase-nionej ;  and  then  he  appoint- 
ed the  said  trustees  and  his  wife 
his  exeeutors :  held  that  the  trus- 
tees did  not  take  (he  legal  estate  in 
the  real  properly  of  the  devisor. 
Hilton  V.  A:e7iwai'lhy.    3  East^  552, 

S8  Under  a  devise  of  lands,  arrears  of 
rent,  and  a  bond  and  judgments  to 
trustees  and  the  sunnvor,  and  the 
executors,  &'c,  of  sueh  survivor,  in 
trust,  out  of  the  rents  and  profits  of 
the  said  estates  and  arrears*  Hue.  to 
pay  eertain  annuities  for  lives,  and 
a  sum  in  gross  $  aud  from  and  after 
payment  of  the  said  annuities  and 
mouey,  the  testator  devised  succes- 
sive estates  for  lives,  remainder  to 
C  fV.  in  (ail,  remainder  to  his  own 
right  heirs;  and  he  also  gave  a 
general  power  of  leasing  to  the  trus- 
tees for  the  best  rent,  with  an  al- 
lowance of  lol.  a  year  to  each  for 
their  trouble ;  held  that  the  purposes 
of  the  trust  being  all  answered  by 
the  death  of  the  annuitants,  and  the 
raising  of  the  money  for  legacies, 
the  remainder<-man  in  tail  (the  life 
estate  being  spent,)  took  the  legal 
estate  in  the  premises.  Doedem, 
White  V,  Simpson.    5  East,  162. 

80  w9.  by  will  eave  to  his  wife  an  an- 
nuity of  2001.  for  her  life,  in  addi- 
tion to  her  jointure  (whieh  was  se- 
eured  upon  an  estate  in  the  fVest- 
Indies,)  and  eoool.  to  his  two  yoong- 
«r  children,  to  be  paid  at  2*1,  and 
appointed  B,  C,  and  I>.  as  trustees  of 
inheritance  for  the  execution  there- 
of; held  that  no  interest  passed  to 
B,  C  and  D.  in  the  testator's  real 
estates.  Trent  v.  Manning.  JV*etc7 
Hep.  116, 

90  J.  devised  to  B.  his  wife  for  life, 
and  empowered  her  to  devise  the 
tame  to  any  one  or  more  of  his 
ehild  or  children  in  snch  manner, 
ihare,  and  proportion  as  she  should 
appoint,  ^^  but  so  as  the  said  estate 
should  not  be  divided,  but  trans- 
mitted whole  and  entire  to  his 
heirs  ;^'  and  in  another  part  (after 
devising  an  adjoining  estate  in  the 
same  way)  he  added  that  his  will 


was  that  ^  they  should  be  consider- 
ed as  one  estate,  and  be  transmitted 
entire  to  his  family  f^  and  in  default 
of  appointment,  to  his  own  right 
heirs ;  B.  by  will  devised  and  ap- 
pointed to  their  son  C  for  life,  re- 
mainder to  trustees  to  preserve  con- 
tingent remainders,  remainder  to 
the  first  an^  other  sons  of  C.  in  tail 
general,  remainder  to  the  danehters 
of  C  in  tail  general,  and  with  like 
limitations  to  1).  and  E.  two  other 
children ;  all  their  diildren  C  D* 
and  E,  were  alive  when  JS.  devised ; 
Qu.  what  estates  did  they  severally 
take  P  Per  Lord  ICenyon^ Ch,  J.  and 
Grose  J.  they  respectively  took  es- 
tates in  tail  general ;  per  ^shkurst 
and  /itii/^,  justices,  they  respective* 
ly  took  life  estates,  with  remainders 
in  tail  to  their  respective  children. 
Griffith  V.  Harrison.     4  IWrn.  Bep. 


737. 


91  Under  a  devise  of  all  the  devisor's 
lands  to  his  niece  8,  E,  for  life,  and 
after  that  estate  determined,  ths 
same  to  trustees  to  preserve  contin- 
gent remainders,  and  after  her  de- 
eease  then  to  remain  to  her  first 
and  other  sons  successively  in  tail, 
remainder  to  her  daug*hters  as  ten- 
ants in  common  in  tail;  and  for 
default  of  such  issue  then  to  the  is* 
sue  of  the  devisor's  four  sisters  in 
such  manner  as  he  had  limited  the 
same  to  his  niece^s  issue ;  and  for 
default  of  snch  issue  of  his  sisters 
to  his  own  ri^ht  heirs ;  held  that 
the  devise  is  in  efTeet  to  his  niece 
8,  E.  for  life,  remainder  to  her  first 
and  other  sons  spccessively  in  tail, 
remainder  to  her  daughters  as  ten- 
ants in  common  in  tail,  with  cross 
remainders  (by  implication)  between 
ihose  daughters  ;  remainder  to  the  is- 
sue  of  the  four  sisters  of  the  devisor 
in  tail;  and  one  of  the  four  sisters 
having  issue  a  son  and  two  daugh- 
ters living  at  the  death  of  the  tes- 
tator, at  all  events  they  took  vested 
estates  in  remainder ;  and  whether 
that  son  took  conjointly  with  his 
two  sisters  in  tail,  or  whether  the 
son  would  have  taken  first  in  tail^ 
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with  remainder  to  his  two  sisters  in 
tail,  made  no  ditiereuce  io  the  e?ent, 
as  the  son  died  without  issue.    And 
the  three  other  sisters  of  the  devi- 
sor, and  his  niece  S,  K.  Jiavinp;  all 
died  without  issue  after  the  death 
of  the  devisor ;  held  that  the  two 
sacviviug  daug-hters  of  the  fourth 
sister  were  entitled  to  all  the  estate 
against  the  devisee  of  the  niece, 
^ho  was  the  devisor's  heir  at  law^. 
Boe  d.  Wren  v.  Clayton.  6  Easi^  6i28. 
92  A,  by  witi  bequeathed  to  his  wife 
(besides    some  other    legacies)   a 
leasehold  estate  at  ./V*.  for  her  life, 
and  a  leasehold  estate  at  W,  to  B. ; 
and  by  his  codicil  he  directed  that 
the  bequests   to    his    wife   in    his 
will  should  be  in  full  of  all  claims 
she  should  be  entitled  to  on  his  real 
or  personal  estate,  except  the  estate 
for  life  of  his  wife  in  the  premises 
at  W. ;  held  that  the  wife  was  not 
therebj  entitled  to  the  estate  at  fV., 
it  being  clear  that  IV,  was  put  by 
mistake  for  B-    Skerratt  v.  Oakley. 
7  Term  Rep.  '^92. 
03  Where  two  legacies  of  the  same 
sam  are  bequeathed  to  the  same 
person  by  diiierent  instruments,  mz. 
one  by  will,  and   the  other  by  codi- 
cil, the  lej^atee  is  entitled  to  both ; 
.  unless  it  appear  from  the  context 
of  the  two  instruments,  or  there  be 
some  other  circumstance,  to  shew 
the  intention  of  the  testator,  that 
he  should  take  but   one.    James  v. 
Semmens.    2  H.  Black.  213. 
94  One    devises  to  his  natural  son, 
and  in  case  of  his  marriage  with 
certain     persons,     or    his     dying 
without  issue,  then  to  his  nephew 
for  life,  and  after  his  decease,  then 
for  and  amongst  such  person  and 
persons,  his  and  their  heirs,  &e.  as 
shall  appear  and  can  be  proved  to  be 
his  next  of  kin,  in  such  proportions 
as  tfiei^  wouldy  by  virtue  of  the  statute 
(^  distributions^  have  been  eniitled  to 
his  personal  estate  iflve.  had  died  intes- 
tate :  held  that  the  distribution  was 
to  be  made  amongst  those  who  were 
the  testator's  next  of  kin  at  the  time 
of  his  deaUi^  though  the  nephew^  to 


whom  a  prior  life-etta^e 

were  one  .if  them.     Uue  U.  (mrwr 

V.  Lawsan,    3  Eauty  :£:ti. 

95  Parol  evidence  may  be  admitted  tt 
explain  a  latent  auibiguity  in  a  will, 
or  codicil.  I  homos  cL  J^cems  v. 
Thomas.      6  Term  Htp.  671 :  ikat- 

pole,  Lord  v.   CholmSndelejff  JL    7 
Term  hep.  138. 

96  But  where  the  devisor  made  oat 
will  in  i75iy  and  another  lo  1795, 
without  disposing  of  his  personaltj, 
and  by  a  codicil  (reciting  thai  by 
his  last  will  doled  in  173i,  he  bad 
made  no  disposition  of  his  personal- 
ty) disposed  of  his  persouaii}  aad 
appoiuted  executors;  it  was  ruled 
that  there  was  no  latent  ambiguitj 
so  as  to  let  in  parol  evidence  to 
show  that  the  testator  iuteoded  bv 
the  codicil  to  confirm  the  will  of 
1756,  and  not  to  repnbiisli  that  sf 
±732,     7  Ttrm  Rep.  188. 

97  «^.  deviled  lands  to  /!.,  aad  after- 
terwards  upon  his  marriage  corner- 
ed them  by  lease  and  release  u 
trustees  to  other  uses^  with  the  oso* 
al  limitations  in  marria^  settle- 
ments ;  on  a  trial  at  bar  the  eonrt 
of  C  P.  refused  to  admit  parol  evi- 
dence to  show  that  Ji.  meaat  kis 
will  to  remain  in  foree,  unreyoked 
by  the  subseouent  eonvevaaee. 
Goodtitle  d.  Hotfurd  et  at  \.  dixwy. 
2  U.  Black,  dto. 

98  But  it  wai  held  that  parol  evidevee 
mii!;ht  be  given  of  questioas  asked 
by  the  testator,  at  the  tine  of  exe- 
cuting his  will,  whether  the  esa- 
teuts  were  the  same  as  those  of  a 
former  will,  to  w  hieh  he  was  an- 
swered in  the  aiBrmative  ;  in  order 
to  set  aside  the  latter  wilL  on  the 
ground  of  fraud.  Doe  d.  Small  6f 
at.  V.  Men.     8  Term  Rep.  t47. 

99  S  I  evidence  may  be  given  to  shsv 
that  one  will  was  suhsttltited  for  tf- 
other.     8  Term  Rep.  147. 

100  Parol  evidence  may  be  admitted 
to  shew  that  at  the  time  of  makisg 

a  will  the  devisor  gave  instriietisM      j 
to  the  attorney  to  insert  the  nsae 
of  J.  in  the  will,  when  the  attoraev      ^ 
inserted  that  of  JD.  by  mistake*    t  | . 
Term  Rep.  071.  ' 


DEVISE  II. 


49$ 


tOl  Qut  parol  eviileneeof  deolara- 
lions  made  by  ihe  fcstsitor  before 
the  making  of  a  will  eunnot  be  re- 
ceived to  contradict  the  will.  6 
2)srm  Rep,  en. 

iO^  if  a  devise  be  to  w9.  by  name,  with 
a  description  annexed  not  applica- 
ble to  A»  but  shewn  by  parol  evi- 
dence to  be  applicable  to  iS.,so  that 
it  is  uncertain  which  of  them  was 
intended,  the  devise  is  void,  and  the 
licir  at  law  shall  take ;  and  no  pa- 
rol evidence  can  be  admitted  to 
shew,  that  previous  to  the  making 
of  his  will,  the  devisor  had' declar- 
ed that  he  meant  to  leave  the  pre- 
mises to  Ji,  Tkofuas  d.  Erans  v. 
Thomas.     6  Term  Hep,  671. 

103  But  if  the  description  annexed  to 
Ji,'»  name  be  not  applicable  to  any 
other  person,  it  may  be  rejected  as 
surpiuHap;e  ;  and  then  w9.  will  take 
imder  the  devise.     6  2'enn  Hep.  671. 

lOi-  Parol  evidence  may  be  admitted 
to  shew  that  the  name  of  ^.  was  in- 
serted by  mistake  for  the  name  of 
B.     Ibid. 

±05  w9.  devised  his  estate  at  Luskill 
in  the  county  of  WiUs,  and  Hearne 
and  BucJdaiid  in  (he  county  of  Kentj 
^*  to  his  son  in  fee  ;*'  at  the  time  of 
the  devise  A.  had  lands  in  the  pa- 
rish of  JJeame.  and  also  in  tlie  sev- 
eral parishes  of  C.  IV.  S.  R.  and  8. 
all  which  he  purchased  by  one  con- 
tract of  one  person,  and  nsed  to  call 
his  "  Ileame  estate,"  or  "  Hearne^ 
Baij  estate  5"  the  estate  at  Lushill 
in  IViltSn  and  also  a  farm  called 
BncUnnd  farm  in  JCent^  were  sold 
before  the  testator's  death,  and  at 
the  time  of  his  death  he  had  no  es- 
tate in  JCenty  except  that  which  lay 
in  the  parishes  of  Ifearne^  C,  W. 
ff.  R.  and  S.:  Qu.  Whether  the  a- 
hove  facts  were  admissible  in  evi- 
dence to  shew  that  the  testator  in- 
tended to  pass  the  land  in  the  sever- 
al parislies  of  C.  JV.  8.  R,  and  8. 
as  well  as  that  in  the  parish  of 
Hearne^  If'hithread  v.  Jlay.  2 
Bos.  Sr  Pull  f593. 

406  One  havinp;  purchased  of  -9.  the 
mauor  and  certain  lands  of  and  in 


Hampxeston  in  Hit  Gminties  af  Hor- 
sed and  HuntSf  and  having  settled  a 
reat*charge  on  his  wife  out  of  his 
manor  of  Uampreston  in  the  county 
of  Dorset  and  all  other  his    lands, 
&c.,  in  HamprestoH  aforesaid,  ichich 
Ae  bought  ofJl.^   and  having  after- 
wards  purchased  of  oiher  persons 
other  lands  in  Hampreston  in  UantSj 
(which  were  near  to  another  estate 
of  his  called  Uddens  in  Dorset ;)  by 
'his  will,  reciting  and  confirming //le 
settlement  J  devised  to  trustees,  "  the 
said  manor,  &c.  and  other  heredita- 
ments of  and  in  Hampreston  afore- 
said, and  all  other  the  manors,  lands, 
farms,  &e.  and  other  hereditaments 
in  or  near  Uddens  aforesaid,  or  els- 
where  in  the  said  county  of  Dorsetj'^ 
to   trustees  for   diiferent  uses ;    a- 
mongst  others,  giving  his  wife  an 
additional  rent-charge,  payable  ont 
of  the  manors  and  hereditaments  in 
the  said  county  of  Dorset ;"  and  as 
to  all  and  singular  the  said  manors 
and  other  hereditaments  in  the  said 
county  of  Dorset,  with  other  appur- 
tenances, &c  charged  as  aforesaid," 
he  devised  the  same  to  the  first  and 
other  sons  of  his  body,  remainder  to 
his  daughters,  in  sttict  settlement; 
and  if  all  but  one  of  his  daughters 
died  without  issue,  ^  then  as  to  the 
entuity  of  the  said  manors  and  other 
hereditaments,"  to  the  daoghtersof 
his  remaining  daughters  in  tail.  &c  ; 
remainder  to  the  lessor  of  the  Plain- 
tiff, his  nepheiVj  and  heir  at  law :  re- 
mainder to  liis  sons  and  dausrhters 
in  strict  settlement;  remainders  over 
to  other  junior  nephews  in  like  man- 
ner:   vvith  power  to  the  trustees  to 
raise  money  on  the  security  '*of  the 
manors  and  other  hereditaments  in 
the  said  county  of  Dorset'*'*  and  also 
to  sell  the  devised  lands,  except  such 
as  were  situate  at   Uddens  or  //cm- 
preston  aforesaid^  and  to  piirchale 
other  lands  in  fee  within  the  said 
"  manor  of  Hampreston  in  ihe  said 
county  of  //(^rs^f,"  &c.    The  devis- 
or,  by    a    subsequent    codicil,   in 
which  he  speaks  of  the  prior  devise 
of  his  Dorsetshire  estate^  revoked  the 
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deriie  to  the  lessor  of  the  Plaintiff. 
Held  that  the  Hdmpreston  lands  ly- 
ing in  HantSj  and  not  purcliased  of 
A. ;  thouo*h  situated  i&ithin  and  sur- 
rounded oy  the  general  acubitt  of 
Dorsetshire,  and  also  near  Vddens^ 
and  holden  together  with  and  as 
part  of  a  Dorsetshire  farin^  did  not 
pass  by  the  will ;  which  was  confin- 
ed in  express  terms  to  the  manor 
and  lands  in  Haniffreston^  purchased 
qfJi.  (by  foree  of  the  words  ^  said 
manor,  &e.  and  hereditaments  a- 
foresaii^^  referring  to  the  recital  of 
the  settlement,)  or  which  lay  in  the 
county  of  Dorset,  (by  the  addition  of 
the  latter  words  ;  which  would  not 
have  been  necessary  if  the  devisor 
^ad  meant  to  pass  all  his  lands  near 
Uddensy  in  whatever  county  situat- 
ed.) For  though  where  a  thing  is 
certainly  expressed  at  first,  the  ad- 
dition of  another  certain  description 
may  be  rejected  as  superfluous ;  yet 
it  is  otherwise  where  the  thing  at 
first  described  is  uncertain ;  as  here, 
lands,  &c.  near  Uddens,  Doe  v. 
Greatbedj  8  East,  91. 
107  One  seized  in  fee,  having  only 
one  danghter  .tf.  married  to  JV.  B. 
and  two  grandsons,  FF.  T.  B.  and 
M.  B,  devised,  ^'  as  for  my  worldly 
and  temporal  estates,  &c.  I  give  to 
J\r,  B.ts.^  and  devised  that  ne  shall 
not  come  upon  my  premises  or  here- 
ditaments on  any  account  whatsoever. 
Then  after  giving  a  legacy  to  his 
grandson  M.  B. ;  he  devised  to  his 
daughter  20L  a  year  out  of  the  prof- 
its (fhis  ESTATE  or  lands  at  EaUm  ;" 
and  then  devised  to  his  grandson  W. 
T.  B,  ^^  all  bis  messuasre  and  dwel- 
lins:  house  situate  at  Ekifon  afore- 
said, Mith  all  hereditaments*  &e. 
tliereunto  belonging,  &e. ;  and  that 
fV.  1\  B.  when  21,  shall  enter  upon 
and  enjoy  the  ahovempntioned  es- 
tate, situate  at  Eaton  aforesaid ; 
hut  that  if  he  should  leave  his  pro- 
fession, all  his  right  and  title  to  the 
estate  devised  should  devolve  and  de- 
scend to  his  brother,  M.  B,  i  held 
that  in  order  to  effectuate  the  inten- 
tion of  the  devisor  to  exclude,  at  all 


events^  his  son  in  law  JV*.  B,  tiMi 
coining  upaa  his  premises,  ^c.  (w^k 
he  would  otherwise  be  entitled  to 
do  as  tenant  by  the  eurtesy,  if  his 
son  fF.  T.  jB.  died  before  hh  MeUi- 
er) ;  W.  T.  B.  took  a  fee.  Aided 
too  as  that  const  ruetioo  was,  by  the 
introductory  words  as  to  his  world- 
ly estate ;  by  giving  A*.  B,  ±  s, ;  hj 
the  annuity  fur  life  to  his  daugliter, 
payable  out  of  the  same  estate;  and 
from  the  direction  for  the  estate  to 
descend  and  devolve  to  .tf.  B*  if  hia 
elder  brother  W.  T.  ^.shonld leave 
his  profession ;  (in  which  event  M. 
D*  would  only  have  taken  pur  antre 
vie.)  But  held  that  the  annnity 
devised  to  his  daughter.^.  &mt  cfUm 
profits  of  the  estate,  being  no  ehaige 
upon  the  devisee,  or  npon  the  estiU 
given  to  him,  would  not  have  passed 
the  fee  to  IF.  T.  B.i  nor  would  the 
word  estate,  as  here  used  in  the  de- 
vise to  him  ;  being  by  referenee  re- 
stricted to  the  antecedent  words. 
Doe  v.  Clayton.  8  East,  141. 
108  Ji.  having  an  estate  in  the  eonnty 
of  MonmotUh,  of  which  he  was  seiz- 
ed in  fee  in  possession^  and  another 
estate  in  the  eonnty  of  Bmdwar,  of 
which  he  was  also  seized  in  fre, 
subject  to  the  uses  of  his  marri^ 
settlement ;  (by  which  he  eovemat- 
ed  to  convey,  to  the  use  of  hiistelf 
and  his  wife  for  life ;  romainder  to 
his  first  and  other  sons  in  fail) 
which  left  him  in  equity  a  dtsposine 
power  over  the  reversion  only  \  both 
which  estates  had  formerly  belong- 
ed to  an  uncle,  and  eame  to  hiv^ 
the  one  by  descent,  the  other  by 
purchase  from  another  co-heir  of  fatf 
nude ;  by  his  will,  misreeitin^  the 
estate  of  which  he  was.^^iclzediDiee 
in  possession  to  be  in  iht  eooBtr  of 
Radnor  instead  of  J^fanmotdk  ?  aid 
misreciting  hi^  disposable  re%'enNs 
to  be  in  the  county  of  mMonittouth  it* 
stead  of  Nadfior  ;  devised  hi<  Hidip, 
so  misdescribed  to  be  in  Rather, 
which  was  in trrth the  rever*i«»iy 
estate,  to  his  t^ife  for  life  ;  rMnsin- 
dcr  to  his  only  son  for  life :  rnraiB- 
der  to  his  sons  and  daughters  in  taiL 
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iiii^t  settiemeoi ;  remainder  to  his 
evm  daughter,  &e.  and  devised  the 
reversion  onlj  of  his  estate^  so  mis- 
described  to  be  in  MonnunUfi^  of 
vrhieh  in  truth  he  was  seized  in  fee 
absolute,  after  the  death  df  his  wife, 
and  only  son  without  issue,  to  his 
daughter,  &e. :  Yet  held  that  enough 
appeared  on  the  faee  of  the  will, 
whieh  also  deseribed  these  estates 
As  formerly  belonging  to  his  uitcte,  to 
shew  that  the  devisors'  intent  was  to 
pass  the  present  interest  of  his  es- 
tate in  fee  absolute,  which  was  in 
ihe  county  of  M,  and  the  reversion 
of  hb  settled  estate  in  the  county  of 
Jl. ;  although  he  had  respectively 
misdescribed  their  local  situations. 
Masdey  v.  Massey,    8  East^  149. 

i09  The  devisor  having  deFised  cer- 
tain estates  to  Ji.  in  fee ;  and  to  his 
executors  '^  all  his  money,''  &e. 
4tock  upon  his  farm^  with  the  impli-^ 
ments  of  husbandry,  and  all  otJber 
his  personal  esiate  of  what  nature  or 
kind  soever,  in  trust  to  pay  debts 
and  legacies,  &c. :  held  that  the  d€;- 
▼ise  of  the  dock  upon  his  farm  ear« 
lied  the  standing  crops  of  com 
srowiug  there  at  the  time  of  his 
aeath,  from  the  devisee  of  the  land 
to  the  executors;  although  there 
were  assets  sufficient  to  pay  all  the 
debts  and  legacies  without  that  aid. 
FFW  V.  Mhote.    8  East^  339. ' 

iiO  A  ttiere  right  of  entry  (the  estate 
of  the  remainder-man  having  been 
devested  by  the  fine  of  a  tenant  for 
life)  is  not  deviseable.  Ooodright 
▼.  Forester.    8  East^  552. 

ill  A  devise  to  one  by  the  name  of 
Mary^  whose  christian  name  was 
Blizabeihy  is  good ;  if  the  jury  find, 
from  the  circumstances,  that  she 
was  the  person  meant  to  be  desig- 
nated. Uoe^d.  Cocke  and  Wife  v. 
Ikatoers.     7  Basty  299. 

113  An  estate,  whether  strictly  copy- 
hold to  all  purposes,  or  customary 
edtate,  the  freehold  of  whieh  is  iri 
the  lord,  may  well  pass  under  the 
description  of  copy-hold  in  a  will  $ 
the  intention  to  pass  it  under  that 
description  being  apparent  ibid. 
63 


1 13  One  having  an  only  ehild  RAecca^ 
who  was  married  and  had  three  ehiJU 
dren,  Thomas^  Rebecca  and  «i(2nit,  de- 
vised his  eopy-hold  to  BebeccOj  his 
daughter  for  life»  remainder  to  his 
grand  daughter  Rebecca  for  life^  re- 
mainder to  trustees  to  preserve  con- 
tingent remainders,  remainder  to 
the  use  of  the  issue  of  the  body  of  his 
granddaughter,  Rebecca  in  such 
parts,  shares  and  proportion^,  man- 
ner andfoHHy  as  she  should  by  deed 
or  will  appoint ;  and  in  default  of 
appointment  to  the  use  of  all  and 
every  the  children  of  his  said  grand- 
daughter, and  their  heirs,  as  tenants 
in  common ;  and  in  default  of  suchiS'^ 
sue  to  the  use  of  all  and  every  the  ot  her 
children  of  his  daughter  uebeccaand 
their  hpirs,  as  tenants  it  common, 
&e. ;  and  in  defanlt  of  such  issue, 
to  his  own  right  heirs.  Held  thafr 
upon  the  death  of  the  tej^tator's 
daughter  and  of  his  grand- 
daughter Rebeceaj  without  any  ap* 
pointment,  an  only  ehild  of  the  lat« 
ter  took  an  absolute  fee :  on  whose 
death,  under  age  and  unmarried,  the 
premises  descended  t6  her  uncle 
Thomas^  as  her  heir  at  law ;  and 
that  the  subsequent  limitations  to 
the  other  children  of  the  testator'a 
daughter,  Rebecca^  did  not  take  ef- 
fect. For  the  devise  to  the  children 
of  his  granddajighter  Rebeccd^  and 
their  heirs  prima  facie  carrie.4  a  fee  ; 
and  the  subsequent  words,  ^<  tn  de- 
fault of  such  issue^^^  refers  to  her 
children,  and  not  to  their  heirs; 
though  the  limitation  over,  in  de- 
default  of  such  issue  be  made  to 
those  who  might  take  as  heirs  to  the 
children  of  Rebecca  the  granddaugh- 
ter. And  the  intention  of  the  devi- 
sor that  her  children,  if  any,  should 
take  a  fee  is  further  evinced  by  this  ; 
that  the  limitation  to  them  and  their 
heirs  is  in  default  of  appoiutment 
under  a  power  given  her  to  appoint 
*^  to  the  use  of  the  issue  of  her  body 
in  such  ma/iR?r  and/»r*m  (as  well  in 
such  parts,  shares  and  proportions) 
as  she  should  direct,"  under  whicn 
words  <^  tmmnfriuid/0'm"  she  mighl 
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have  appointed  to  all  or  any  of  her 

.  children  in  fee,  and  was  not  re- 
strained to  appoint  to  them  in  tail 
only  ;  which  limitation  in  default  of 
appointment,  is  a  substitution  for 
the  execution  of  the  |>ower.  The 
King  V.  Tiie  Marquis  of  Stafford,  et 
al  7  E'tst^  521. 
414  Where  there  is  no  connexion  bv 
grammatical  construction  or  direct 
words  of  reference,  or  by  the  decla- 
ration of  some  common  purpose,  be*- 
tween  distinct  devises  in  a  will,  the 
special  terms  of  one  devise  cannot 

.  be  drawn  in  aid  ofthe  construction 
of  another,  althou«;h  in  its  general 

.  terms  and  import  si  toil  ar,  and  ap- 
plicable to  persons  slandin«^  in  tlie 
same  degree  of  relationship  to  the 

,  testator ;  and  there  being  no  appa- 
rent reason,  other  than  the  ditfereut 
wording  of  the  clauses,  to  presume 
that  ihe  testator  had  a  different  pur- 
pose ill  view.      Therefore,  where 

.  the  testator  having  a  son  married, 

.  and  six  grandsons  and  three  grand- 
daughters, and  three  farms,  devised 
tdl  his  lands  to  his  iioa^  for  life  ;  and 
after  his  death  gAve  to  his  eldest 
grandson  Thatnas  (the  defendant) 
the  north  side  of  Down  f army  and  to 
his  granddaugliter  Frances^  t/ie  south 

.  «/ieofthe  same  farm:  and  to  his 
grand  sons  Gettrge  and  Einiund, 
and  his  granddaughter  EHzaheth^ 
*'  the  upper  part  of  Lain  far  m,  eipxal- 
ly  between  them,  so  long  as  they 
should  remain  single,  but  if  either 
married,  then  to  have  paid  bif  the 
other  two  ten  pounds  a  year  for  his 
or  her  life:  and  to  his  grandsons 
E'Loard  and  Jotin^  and  his  grand - 

.  daughters  Mirif  and  *Ann^  the  lower 
part  of  Lainfarnty  equally  between 
them  (which  made  tnem  tenants  in 
common)  so  Ions;  as  they  remained 
single,  but  if  either  married,  then 
10/.  a  yearn  (not  saying  to  he  paid  btf 
the  othf^rs)  for  his  or  her  life,''-  and 
then  gave  the  third  farm  to  another 
grandson :  held,  that  on  the  mar- 
riage of  Ehvardn  Mary  and  .^rt??, 
llieir  co-devisee  of  the  lower  part  of 
the  Idiin  farm;  JMn^  wh«  remained 


single  could  not  reeovtr  the  3  ^tkM 
of  the  farm  forfeited  hy   their  in«- 

.  riage,  as  upon  the  suppohition  that 
the  10^  a  year  for  life  to  each  of 
the  devisees  so  marrying  was  to  he 
paid  by  him  who  reqnained  single  9 
as  in  the  corresponding  devise  of 
the  other  part  of  the  Lrdn  farm : 
hut  the  3  4ths  may  be  eharjgeable 
with  the  annuities  of  10(.  a  year,  to 
each  in  the  hands  of  the  heir  at  law, 
who  was  entitled  to  thofte  shares: 
Neither  could  the  grandchildren 
take  a  fee  by  implication  ia  the 
shares  so  devised  to  them  generally 
without  words  of  limitation,  merely 
from  the  circumstance  that  an  ex- 
press estate  for  life  was  first  giren 
to  the  testator's  son  and  heir  at  law. 
Right  d.  Campion  v.  Campion,  ^ 
Easty  :26r. 

11(?  By  a  bequest  of  a  leasehold  to 
22.  until  his  (eldest)  son^  T.  shall  at- 
tain 21,  and  no  longer ;  but  in  ease 
T.  shall  die  in  minority  then  to  Jl  or 
O.  (his  younger  brothers)  or  either 
surviving  or  attaining:  -1.  as  afore- 
said ;  with  a  desire  that  J?,  would 
quit  and  deliver  up  the  premises  as 
aforesaid,  and  conGrmins;  th  be- 
quest of  them  to  Ws.  family  on  his 
relinquishment  of  a  certain  elai-a, 
which  he  did  relinquish  ;  fae1d«that 
T.  on  his  attaining  21,  took  Ihe  es- 
tate by  necessary  implieation ; 
though  there  were  a  devise  of  the 
residue  to  ^/V.  the  younger  broClier 
of  R»  Goodright  v.  SitskiHS,  9 
Easty  306. 

110  One  having  a  freehold  manor  f^ 
Sutton^  and  freehold  lands  there, 
and  bavins:  ^ho  capyfwld  within  the 
to'vnship  of  Sutton^  and  within  the 
local  ambit  of  the  manor,  bat  heU 
of  another  manor ;  and  having  sar- 
rendered  his  copyhold  to  (he  u^se  of 
his  will ;    devised  all  his  manor  «f 

.  S,  and  all  his  messuages,  farm* 
lands,  tenements  and  h credit aoaeiis 
whatsoever,  within  the  preeiaeli 
and  territories  of  i9.  in  the  eouatyef 
Chester y  with  their  rights,  membrrs, 
and  appurtenances,  in  trast  f^* 
his  daugliter  L.   (bavins  derised 
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lather  estates  id  other  counties  to 
two  other  daughters)  and  to  her 
children  in  strict  settlement :  held 
1.  That  farms,  lands,  &e.  within 
the  township,  though  not  within  the 
tnanor  of  Sutton,  passed  by  the  de- 
scription of  farfns,  &c.  within  the 
precincts  ana  territories  of  S.  3. 
that  the  general  words  ^^  messua^s^ 
/arms,  laiidss,  &c.  and  particularly 
the  word  fanns  were  sufficient  to 
carry  copyhold  as  well  9a  freehold 
in  the  place  described,  if  such  ap- 
peared to  be  the  iuteot  of  the  testa- 
tor upon  the  whole  will.  3.  That 
such  intent  was  evinced  in  the 
case  by  the  word /anns,  where  it  ap- 
peared that  the  testator  had  a  farm, 
composed  of  copyhold  and  freehold, 
which  he  had  let  as  one  entire  sub- 
ject, and  which  otherwise  must  be 
divided  :  and  also  by  this,  that  he 
liad  charged  the  property  devised 
beyond  the  annual  income  of  it,  un- 
less the  copyhold  were  included. 
And  that  this  intent  was  not  rebut- 
ted by  a  power  of  leasing  for  2t 
years  given  to  all  the  tenants  for 
life  ;  nor  by  power  to  the  trustees 
to  raise  portions  by  grants  of  long 
terms  of  years.  4.  That  a  small 
copyhold  distant  8  miles,  and  a 
small  freehold  20  miles  from  Sat- 
ion,  but  within  the  county  of  Ches^ 
ter,  did  not  pass  by  that  devise,  but 
did  pass  under  a  general  residnary 
clause  to  another  dans;hter.  Doe  a, 
lieiasyse  v.  The  Eari  of  Lucan,  9 
East,  1 18. 
il7  ^^»  having  no  issue;  and  being 
tenant  in  tail  under  the  will  of  Dr, 
G.  with  remainder  to  B*  and  C.  for 
life,  remainder  to  the  heirs  of  their 
bodies,  for  such  estates  and  in  sueh 
proportions  as  they  or  the  survivor 
should  appoint,  and  in  default  of 
such  appointment,  remainder  to  the 
heirs  of  the  body  of  A.  with  remain- 
ders over;  made  his  will,  whereby, 
after  devisinc^  certain  estates  to 
trustees  to  sell  and  apply  the  pur- 
chase money  amongst  different  re- 
lations, and  directing  them  to  sell 
nil  other  his  real  estates,  and  apply 


the  money  to  some  of  those  rela- 
tions ;  he  gave  dl.  apiece  to  O. 
(who  survived  B.)  a,nd  to  D,  the 
only  child  of  Zl.  and  6%  '*  in  consid- 
eration of  the  ample  pro  vision 
made  for  them  after  my  decease  by 
Dr.  0.  who  has  by  his  will  devised 
to  them  certain  estates  in  U.,  now 
in  my  possession,  which,  though  I 
could  now  legiilly  dispose  of,  1  mean 
fully  to  confirm  to  them,  according 
to  thi^  intent  of  the  said  will."  Au 
ter  this  Jl,  suffered  a  recovery  and 
declared  the  uses  to  himself  for  life, 
remainder  to  such  persons,  and  for 
such  uses  as  he,  by  deed,  will  or  co- 
dicil, to  be  properly  attested,  should 
appoint ;  and  for  default  of  such 
appointment,  to  C  for  life,  remain- 
der to  /i.  for  life,  with  remainder 
over  in  fee.  After  this  he  made  a 
codicil,  duly  executed,  whereby  he 
confirmed  His  said  will  in  all  res- 
pects not  thereby  altered  ;  and  af- 
ter making  some  alterations  in  res- 
pect of  other  property,  he  declared 
sueh  codicil  to  be  part  of  his  said 
will.  Held  that  C  and  D.  took  no- 
thing under  the  will  and  codicil  of 
•A»  in  the  property  which  had  be- 
longed to  Dr,  Q. :  for  it  did  not  ap- 
pear that  ^.  intended  by  his  will  to 
devise  the  property  in  question,  but 
rather  to  let  it  pass  as  it  was  devi- 
sed by  the  will  of  Dr,  O  : '  and  his 
confirmation  of  his  will  by  his  codi- 
cil could  not  carry  it  further.  But 
even  if  he  had  intended  to  exercise 
a  devising  power  by  the  will,  aco 
cnrdins  to  the  estates  carved  out  by 
Dr.  G/s  will  for  C.  and  D.,  yet  he 
afterwards  altered  that  intent,  and 
took  a  new  estate  in  the  premises, 
by  suli'ering  a  recovery,  the  uses  of 
which  were  diSTerent  from  those  of 
Dr.  Gr.'s  will  ;  reserving  to  himself 
a  power  of  appointment  by  deed, 
will  or  codicil  ;  and  when  he  exe- 
cuted a  codicil  afterwards,  confirm- 
ing his  will  in  all  respects,  except 
where  altered  or  revoked  bv  his  co- 
dicil, and  then  made  specilb  alter- 
ations a«  to  other  parts  of  Iiis  pro- 
perty, without  reference  to  Lis  pow- 
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er,  or  t«  the  pnpf  rty  in  qvegtiou 
(though  such  inferenee  be  Dot  es* 
tentiidlj  neeet»arT  to  the  execution 
of  a  power,  if  it  plaiBly  appear  that 
the  party  meant  to  execute  it)  no^ 
thing*  appeared  to .  shew  that  ho 
meaot  to  execute  the  power  by  his 
eodieil  eonfirming  bis  ^ill  seuerai- 
ly,  supposing  it  could  take  effecit 
ihrongb  the  medium  of  such  a  will* 
Lane  v.  Wilkins.  10  East^  241. 
il8  Under  a  devise  of  seven  different 
estates  to  a  sister,  brothers  and  ne^ 
phews,  respectively,  one  to  each 
stock,  including,  as  to  six  of  the  es- 
tates 3  several  lives  in  succession 
•n  each  estate  ;  and  as  to  the  sev- 
enth (which  in  the  first  instance 
was  only  limited  to  two  persons  for 
life  in  successions)  giving  those  two 
a  power  to  add  another  Hfe  or  lives 
to  make  3  in  like  manner  as  after 
Bientioned  for  other  persons  to  do 
the  same,''  luid  then  giving  this  ge- 
neral power,  ^  that  when  and  so  of- 
ten as  the  lives  on  either  of  the  es- 
tates before  given  shall  he  by  death 
reduced  to  two,  that  then  it  shall  be 
in  the  power  of  the  person  or  per- 
sons then  enjoying  tne  said  estate 
or  estates  to  renew  the  same  with 
the  person,  or  persons  to  whom  the 
revenue  thereof  shall  belong,  by 
adding  a  third  life  in  such  estate, 
and  payins  such  reversioner  two 
years'  purdiase  for  such  renewal ; 
and  also  to  exchange  either  of  the 
said  two  lives,  on  payment  of  one 
year's  purchase:"  held  that  the 
power  of  renewal,  only  authorised 
the  addition  of  one  life  to  the  three 
on  each  estate,  and  of  making  oue 
exchange  of  i^  life.  Doe  dem* 
Hardwiche  v.  Hardwich$*    10  East^ 

049. 
dl9  A  dwelling  house  and  land  there- 
to belonging:  i?i  devised  in  fee,  ^  so  as 
it  has  bem  improved  by  my  tenants  for 
manyyears.^  These  words  shall 
he  construed  to  ascertain  the  extent 
of  tbe  premises  devised,  and  not  to 
restrain  the  devisee  from  enlarging 
any    of   the  buildings.      2  Mass. 


120  Where  the  whole  p tomK^  is  k« 
vised  vnth  a  partienlar  lotercrt 
given  out  of  it,  it  operates  hj 
way  of  exception.  Jaekmm  e» 
cEem.    Beach  mid  others  v.  IhuUmL 

2  Johns.  Cos.  314. 

121  Ji.  by  his  last  will  and  testaomti 
among  other  things,  devised  as  Al- 
lows :  :^  And  whereas  I  have  ran- 
Ycyed  to  mv  son  C  my  iaadi 
at  C,  and  to  ny  son  A 
my  landl  at  F,  1  give  and  devise  all 
my  remaining  lands  and  leoements 
and  real  estate  whatsoever,  to  wj 
sons  C.  and  D,  and  my  danghter/' 
&c.  It  was  held,  that  the  reeitai 
in  the  will  was  evidence  of  a  eon- 
veyanee  of  the  farm  in  F.  to  D,  and 
that  C.  as  heir  of  the  taatatatoTi 
was  estopped  by  the  recital,  tm  de- 
ny that  the  farm  was  conveyed  ta 
J),  and  that  the  neeesearj  intendr 
meat  from  the  langoage  «f  tba 
c'anse  in  the  will  was^  fliat  it  was 
a  conveyance  in  fee  to  Ih  Dewm 
ex  denif     C.  R.  Cqldm  ▼•  CetrmIL 

3  Johns,  Cos,  174* 

122  Where  w9.  devised  <<  all  hia  a- 
tate  real  and  personal,  ta  hit  six 
children,  to  be  equally  divided  be- 
tween them,  share  and  share  alike, 
but  if  any  of  them  died  hefare  arri? 
ving  at  full  age,  or  vnthoot  lawfat 
issue  that  then  his,  her,  ar  their 
part  of  share  should  devolve  npcii 
and  be  equally  divided  anoag  tha 
surviving  children,  and  to  their 
heirs  an^  assigns  forever ;  this  was 
held  to  be  a  good  devise  over,  hy 
way  of  executory  devise,  and  (hat 
the  share  of  one  of  the  eUUren, 
who  died  without  issue,  alter  the 
death  of  four  of  the  other  ckildm, 
who  left  issue,  went  to  the  only 
viving  child.  Jadbon  er 
Burham  S^  wife  y.  Bkmskmij  3 
^Tohns,  Rep.  202. 

122  A.  devised  ^  all  his  eatata,  ml 
and  personal,  to  his  six  children,  ly 
name,  to  be  equally  divided  ar 
mong  them,  share  and  share  aliks^ 
hut  if  one  of  them  should  die,  helofa 
arriving  at  full  age,  or  viithtut 
la^^^nl  issue,  that  then  his*  htr,or 
tbcir  part,  should  devolve  opon  aid 
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le  equally  dirided  araoQs  the  sar- 
liviug  ebildrea.  aod  their  heirs  and 
avsigUH  forever."    All  the  children 
survived  the  testator ;  four  of  them 
after  wards,  died?  leaving  issue,  and 
the  ff  thy  aCter  arriving  at  full  age, 
died  intestate,  without  issue, having 
previously    eonveyed  his  share  oi 
the  estate ;   it  was  lield,  that  the 
irord  ^  ar'^*  was  (o  be  construed,  as 
mndi  so  that  the  deviite    over  did 
not  take  effect ;   and  the  surviving 
child  was  not  entitled  to  the  share 
^f  the    one   dying    without  issue. 
Jackson  ex  dem.  Surhans  and  wife 
tr.  Blanckan-    6  John^s  Rep,  54. 
iSI<  tSl^  made  his  will,  duly  executed^ 
and  devised  all  the  lands  of  which 
}ie  was  then  possessed  to  his  four 
sons;   and   haying  afterwards  bcr 
fome  seized  of  other  lands,  he-  al- 
tered his  will  by  erasures  and  inter- 
lineationsy  so  as  to  make  the  devise 
axtend  to  aU  lands  of  which  he  should 
die  seized  §   and  endorsed  a  fnemo" 
randunif  to  that  effect,  on  the  will, 
atatingtlie  alterations  he  had  made; 
hut  the  memorandum  was  attested 
by  two  witnesses  only ;  it  was  held, 
that  the  erasures  and  interlineations 
did  not  destroy  the  original  devise, 
but  that  the  alterations  not  having 
been  attested  by  three  witnesses  $ 
0ould  not  operate ;   and  the  lands 
acquired  subsequent  to  the  date  of 
the  devise  descended  to  the  heirs'  at 
law.    Jackson  ex  denu  Howard  and 
efOierSy  ▼.  Holloivay.    7  Johm^  Hep. 

%2Si  •tftbeing  seized  of  a  /totiM^with 
atables,  yards  gardens,  &e.  and  18 
|te.res  of  land  adjoining,  by  his  will, 
devised  to  his  wifs  as  follows : 
f^  And  also  that  large  and  convetii'* 
ent  dwelling  house,  together  with 
all  the  appurtenances  and  privileg- 
es thereunto  belonging,  and  the 
same,  which  is  now  improved  by 
me,  as  a  hoarding  house.''  It  was 
held^  that  not  only  the  barn,  sta- 
bles«  and  outhouses,  but  the  land 
consisting  of  orchard,  posture, 
plouhh  aud  woodland,  all  of  which 
iiad  bef  n  used  by  the  testator^  as 


appurtenant  to  his  boarding  house, 
and  conducive  to  its  support,  passed 
by  the  will ;  especially,  whet,  from 
other  parts  of  tne  devise,  such  waa 
the  evident  intention  of  the  testator. 
Jackson  ex  dem.    While  S[  others  r. 
White.     8  Johns.  R^  09. 
126   Devise  to  the  first  heir  mole  of  J. 
8.  when  he  shall  arrive  at  the  aga 
of  21  years,  he  paying  to  ^.  and  n^ 
the  daughters  of  J.  8. 40l.  each :  el- 
ter  the  devisor's  death  J.  8.  had  a, 
son.  who  had  attained  the  age  of  21 
and  paid  his  sisters  the  40l.  each  : 
Mjudgedy  that  the  testator's  intent 
was  that  the^rst  son  of  J.  8.  should 
t^e  the  estate.    1  VaUaSy  4^ 

31.    Cross  Iletnainders,  what  Words, 
shall  create. 

i  Devise  to  Ji.  for  60  ytars,  if  he  sa 
lone  live,  remainder  to  the  heira 
male  of  ^.  remainder  to  B.  the  last 
remainders  take  effect  presently. 
No  implication  to  be  received  a* 
»  gainst  express  wordi*  Limltatioii 
per  verba  de  prcesenH  will  not  midca 
an  executory  devise,  bnt  t*er6a  dg 
futuro  will.  '  Ooodright  v.  ComiAf 
1  8alk.  226.     1  L.  Saym.  8. 

2  Cross  remainders  do  not  arise  by 
implication  only  in  a  will  where  ne* 
eessary  words  are  wanting.  Comr 
her  V.  Hill.  2  Strange^  969  ;  an4 
Williams  v.  BrowUy  996* 

a  One  devises  to  his  two  brothers 
and  his  sister,  and  the  heirs  of  their 
bodies,  as  tenants  in  common,  and 
not  as  Joint  tenats,  and  fpr  want  oJF 
such  issue  to  his  own  right  heirs, 
and  then  eives  all  the  rest  and  resir 
due  of  his  goods  and  chattels,  as 
well  real  as  personal,  equally  be- 
tween his  said  brother  and  sister^ 
share  and  share  alike ;  the  devisees 
take  crass  remainders.  Fhipard  v. 
Mansfield,    i  Cowp.  794. 

5  Devise  ^  to  the  use  of  all  and  eve- 
ry the  daughter  and  daughters  of, 
&c.  and  the  heirs  of  their  body  and 
bodies;  such  daughters,  if  more 
than  onC)  to  take  as  tenants  in  com- 
mont     and    not     as  joint    tem^ 
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ants ;  and  for  dpfiiuU  of  suck  igsae, 
to  the  use  of  the  testatrix's  rigpht 
heirs  ;  the  daughters  take  cross  re- 
mainders, fr  right  v.  H(dford. 
Cowp.  31.     Lfffflf  44'3. 

6  Jt.  devised  ^^  to  all  and  every  the 
daus^hter  and  daughters  of  the  body 
of  B.J  and  the  heirs  male  of  the 
body  of  such  daughter  or  daughters 
equally  between  them,  if  more  than 
one,  as  tenants  in  common ;  and  for 
default  of  such  issue  he  devised  cUl 
his  said  lands  to  C  :"  held  that  the 
daughters  of  B,  took  eross  remain- 
ders. Mherton  v.  Pye.  4  IVrni 
Bep.  710. 

6  The  rule  is;  that,  as  between  two 
only,  it  shall  be  presumed  that  croy 
remainders  were  intended  to  ba 
raised  ;  but  if  there  he  more  than 
two,  it  is  necessary  to  resort  to  oth- 
er words  in  the  will  to  discover  an 
intention  to  raise  them.  4  Term 
Rep,  713. 

V    Under  a  limitation  (after  estates 
for   life  to  ^.  and  B,)  ot"  all  and 
every  the  said  premises  to  all  and 
every  the  younger  children  of  B, 
begotten  or  to  be  begotten,  if  more 
than  one  equally  to  be  divided  a- 
mougst  them,  and  to  the  heirs  of 
their  respective  body  and  bodies  as 
tenants  in  common,  &c.  and  if  only 
one  child,  then  to  such  only  child,  and 
to  the  hcris  of  his  or  her  body  issu- 
ing ;    and  for  want  of  such  issue^^^ 
*^  (a  devisee  of)  the  said  premises  to 
C»  JV*.  &c.  (with  several  limitations 
over)  ;"  "  and  for  want  of  such  is- 
sue,"  then  the  testator  divided  tlie 
said  premises  between  several  branch- 
es of  his  family :    Held  that  cross 
remainders  were  to  be  implied  be- 
tween the  yonnger  children  of  B, 
from  the  apparent  intention  of  the 
testator  from  the  whole  of  the  will, 
notwithstanding  the  use  of  the  word 
respective  in  sueli  devise.      Watson 
V.  Faxon,     2  Rasty  36. 
9    A  devise  by  A,  (having  three  sons 
and  seven  daughters)  to  his  sons  in 
succession  for  life,  remainder  to  the 
heir4  male  of  their  bodies,  remain- 
der to  the  heirs  female   of  their 


of  their  bodies,  remainder  to  all  ad 
every  his  daughter  and  daaghloi 
(if  t%vo  or  more)  as  teaaau  in  eoft- 
mou,  and  to  the  heirs  of  heraai 
their  bodies,  remainder  to  the  heiif 
of  the  devisor's  brother ;  gives  eross 
remainders  to  the  daughters.  Be- 
tween more  than  two  the  pre- 
sumption is  against  eross  remaia- 
ders  ;  but  this  may  be  eontroiJed  bj 
a  plain  intention  to  the  contrary. 
Doe  V.  Barville.     Cited,    lb,  47. 

lY.    Estate  in  Fee;  whatTFardsMli 

give, 

1     One  seized  of  the  lands  of  C  and 
G.  in/ee,  and  of  other  lands  ot  B, 
for  lives  renewable  for  ever^  aiid  of 
other  lands  under  lenses  for  three 
lives  with  reversionary  terms  for  SL 
yearsy  from  the  death  of  the  szirvi- 
ving  life  in  each  lease ;  and  heing 
himself  the  surviving  Ufe  in  ooe 
devises  thus  :  And  as  to  my  woHdlg 
substaJice,  1  give  to  my  mother  my 
house  and  lauds  of  G.  with  the  ap- 
purtenances, during  her  natural  life, 
clear  of  any  deduction  ;    and  also 
my  lands  o?B.  subject  to  a  rent  pay- 
able thereout, /or  /i/e,  without  liber* 
ty  of  committing  waste  thereon  ;  and 
after  several  legacies  and  annuities 
to  different  relations,  to  his  heir  at 
law,  and  to  the  natural  ehildrea  of 
his  brother;  devises  to  his  mother 
all  the  remainder  and  re^ue  of  all 
his  effects  both   real  tud  personal, 
which  he  shall   die  pos<^9sed  of. 
The  mother,  by  the  resianaryelao»e, 
takes  a  fee  in  all  the  testator^s  lee 
simple  estates,  and  the  whole  of  bis 
interest  in   the  rest  of  his  real  ;^ri- 
perty,  subject  to  the  charges  there- 
on.   [Affirmed  in  Dom.  Proc.]  ifo- 
SaUj  Lessee  of  Wallis  S^' otha^r, 
actcson.     Coivp,  299. 
2    Devise  of  a  life  annuity  to  ^.  to  be 
paid  by  my  executor  after ;   iid 
then  a  devise  generally  of  a  specific 
copyhold  estate  to  B,  with  a  resd*      j 
uary  devise  of  all  the  personal  es- 
tate, charged  with  debts   and  les;^* 
cies,  and  making  B,  executor,  givoi 
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iioi  a  fee  Bimple  in  the  real  estate. 
Goodright^  on  dem.  of  Fhipps^  v.  M* 
lin.     2  Black.  1041. 

3  But  a  trifling  pecuniary  le^ey  to 
the  heirs  at  la\?,  jointly  with   the 

.  other  grandchildren  of  the  testator, 
and  to  be  paid  on  a  future  contin- 
gency* will  not  turn  a  devise  in  re- 
mainder to  Ji.  (generally)  into  a 
fee  simple.  Roe,  on  demise  of  Cat' 
lowy  V.  Bolton.    2  Black.  104d. 

4  Devise  ^^  to  my  brother  T.  Eagle 
for  life,  thei»  to  the  nearest  of  my 
relations,  namely  to  B.  the  son  of 
Thomas,  and  his  heirs  for  ever, 
and  after  their  deceases  to  the 
nearest  of  kindred  to  me, 
first  male,  and  then  female  ;  the 
house,  &e.  to  descend  to  the  name 
of  JSagle,  to  be  kept  up  as  long  as 
the  world  shall  endure*  and  never 
to  be  sold  ;  held  that  B.  the  son  of 
T.  took  a  fee.  Preston  dem.  Eagle 
V.  Funnell.     Willes^  164. 

0  A  devise  to  •^.  and  lib  heirs,  and 
if  he  die)  without  heirs,  then 
to  B.  his  son  or  brother,  &c.)  and 
his  heirs,  passes  onlv  an  estate  tail 
to  ^.  Ibid,  And  Ginger  dem. 
White  V.  White.    lb.  332. 

And  Goodrightf  dem,  Goodridge,  v. 
Goodridge^    Willes.  869. 

But  if  the  devise  over  be  to  a  stran- 
ger, Ji.  takes  a  fee.    lb. 

So  if  the  devise  over  be  to  a  person  of 
the  half  blood  of  the  first  devise. 
(Case  referred  to,  w.  a.)  Tb.  IS.I. 

•  A  devise  of"  all  mv  estate"  or  all 
my  interest,"  passes  an  estate  in 
fee  simple.     2  Doug.  763. 

^  One  devises  thus:  ^' sl%  touching^ 
my  wordly  estate,  1  devise  the  same 
as  follows  ;  I  give  to  my  wife  E.  M. 
SL  to  be  paid  yearly,  to  be  paid  out 
of  my  estate  at  G.  Item,  to  T.  J^. 
and  E.  6l.  each,  to  be  paid  i2 
months  after  my  decease.  Item,  to 
my  two  sons,  J^.  M.   and   R.    M. 

whom  I  make  my ,  and  ordain 

my  sole  executors,  all  my  lands  and 
tenements,  freely  to  be  enjoyed  and 
possessed  alike."  J.  M.  anci  R.  M. 
are  tenants  in  common,  and  take  a,  fee. 
Jjiveacres  d.  Midge  v.  Blight  ^ 
Ux.    Cmcp.  332. 


3  The  following  words  in  the  pre-' 
.  amble  of  a  will :  ^'  As  touching  all 
my  personal  estate  &e.  I  give  and 
dispose  thereof  as  follows,"  will  not 
alone  cause  a  devise  of  houses  to  Ji. 
without  farther  disposition  of  the 
same,  to  be  construed  an  ostate  in 
fee  simple.  Frogmorton,  on  dem. 
of  Wright,  V.  Wnght,  Wid.  and  a- 
nother.  3  Wilson,  414.  2  Black. 
889. 

9  •^.  having  an  only  child,  i3.  (a 
daughter)  devised  lands  to  a  child 
with  which  his  wife  was  enseient, 
if  a  male,  but  if  a  female,  then  the 
lands  were  to  be  divided  between 
B.  and  that  female;  and  if  they 
both  die  without  issue,  then  to  C.  in 
fee ;  the  child  was  afterwards  bom, 
and  was  a  male ;  and  it  was  ruled, 
that  he  took  a  fee.  Davis,  on  Hie 
dem.  of  Tully,  v.  Hamlin.      Willes, 

612. 

10  .if.  being  cestui  que  tmst  of  a  term, 
afierwaitls  purchases  the  fee  in  his 
own  name,  and  devises  tlie  premises 
in  fee  to  his  heir,  whom  he  makes 
executor  and  residuary  legatee,  who 
dies  ;  the  term  shall  go  with  the 
fee  to  the  heir,  and  not  to  the  per- 
sonal representative.  Goodright, 
on  the  aem.  of  Hoole,  v.  Sales.  2 
Wils.  329. 

11  Devise  of  his  estate  at  tA/*.  to  Jl. 
in  tail,  remainder  to  Ji.  in  fee,  if  he 
survives  B.  his  wife  ;  hot  if  B.  sur- 
Tives  Ji,  then  he  gives  the  said  es- 
tate and  premises  (subject  to  an  an- 
nuity to  B.  for  life)  to  C.  :  this  is  a 
fee  simple  in  C.  Stiles  y,  fPalford. 
2  Black.  938. 

12  Whatever  else  I  have  not  disposed 
of,  will  carry  a  fee  in  a  will. 
Hopewell  v.  Ackland.  1  Salkeld, 
239. 

13  Devise  of  all  the  rest  of  his  estate 
whatsoever  and  wheresoever,  to  his 
wife,  her  heirs,  executors,  and  ad* 
ministrators,  is  a  devise  in  fee.  Roe, 
on  the  demise  of  Urry  and  Htddane^ 
T.  Harvey,  5  Burr.  2638. 

14  Devise,  &e.   all   the  rest  of  my 
goods  and  chattels  real  and  person-' 
al,  moveable  and  imaoreable^  as 
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liouteS)  tenemeBis,  Set.  without  the  to  <^  iMi^^  and  wiU  cafry  (k6^ 

word  estate,  or  other  word  of  limi-  unlest  etopled  with  oiher  widi 

tatioD,  passes  a  fee.      Qrayson  r.  whieh  shew  a  different  iitestkk 

Mcinson.    In  Chanc.    i  ffUs  333.  Fletcher  y.  Sndten.    iTamBif^ 

45  Dense  to  one  for  life,  and  after  656. 

to  her  issue,  and  if  she  had  no  issue,  22  Where  the  testator  ^  ^Tetil  be* 

power  to  dispose  thereof  at  her  will  queathed  to  JL  his  estate  tt  ILvd 

and  pleasure  ;    the  contingency  of  tne  rest  of  his  eflSsets,  furDitore,  es' 

issue  neverhappening;,8he  took  a  fee.  tates  real  and  persooal,  to  (?:''  JL 

OoodtiUe^  on  aem.  of  FearsoUj  t.  Ot-  took  the  estate  at  B,  in  fte.  EiH 

way.    2  fflU.  6.  fast  d.  Cowper  v.  Matau  I  Tern 

16  DeTise  to  d.  for  the  use  of  B.  till  Rep.  411. 

B.  attains  the  age  of  21,  and  then  23  ^u. — Whether  in  t  deriie  tht 

to  B.  in  fee,  the  fee  vests  immedi-  words  ^*  estate  of  what  khUwenr," 

ately  in  B,    Denn.  on  demise  of  Ed-  immediately  preceded  and  followed 

ward  Setterthwaite^  v.  Charles  Set-  by  particular  description  of  per* 

terthwaite.    i  Black.  519.  sonaJ  property,  will  pan  areatii- 

17  I  q^ve  all  my  estate,  rights  title,  der  in  fee  of  lands  vested  is  th» 
and  interest  in,  &e.  and  also  the  testator  ?  Dally  r.  Bug*  l  ^ 
house  called,  &c.  carries  a  fee  in  Black.  1.  . 
the  house.— The  intent  of  the  tes-  24  In  a  .subsequent  ease  a  dense  of 
tator  to  be  collected  from  the  words  <^  all  the  rest  and  residue  of  mj  O: 
of  the  will,  not  etrinsic  eircum-  /a<«,  of  what  naMreorkindsoeTer, 
stances.  ChU  v.  Rawtinson.  1  Salk.  was  held  by  the  court  of  C.  P.  to 
234.     1  £.  Raym,  831.  include  veal  as  well  as  penoM^ 

is  Derise  of  annuities  in  fee  payable  property,  thoui^h  aeeofflpamcd  viUi 

by  an  executor,  and  some  of  them  limitations    pecaliarlj  appliesbKf 

to  the  heir  at  law,  vests  the  fee  and   usually  applied,  to  P^*^ 

simple  in  the  executor.     Oates  on  property  alone.    Doe  JL  ^^''^^f 

demise  of  Markham    v.  Cooke.    1  Ux.  ^  oL  r.  Chapman*  iEBIfdu 

Black.  043.    3  Burr*  1684.  223                                     ,  # 

Bevise  of  lands  to  an  executor,  eo  no-  28  d.  by  his  will,  the  M  ^^'^ 

mine^  charges  the  estate  with  debts.  which  were,  ^  as  to  sseb  worM^ 

Ibid.  544.  estate  as  Gid  has  pleased  to  bleJi 

d9  By  a  devise  of  «  all  the  rijht,  ti-  me  with,*'  made  a  pronsioiwr  w 

tie,  and  interest  whieh  I  now  have,  heir  at  law,  and  devised  ***|'"j 

and  all  the  term  and  terms  of  years  rest  and  residue  of  his  P^^ 

which  I  now  have,  or  may  have  in  chattels,  rights,  credits*  P^""*JJ 

my  power  to  dispose  of,  in  what-  and  testamentary  estate  ^^^ 

ever!  hold  by  lease  from  sir  T.  F.  '  to  B.  for  his  own  U4e,  ^■^"r  *" 

and  also  the  house  called  the  BM  disposal;"  under  this  elaa«e  5-^ 

Tavern,^*  the  fee  simple  in  the  house  held  by  the  court  of  C  V:  j  ju 

called  the  Bell  Tavern  passes.    2  an  estate  in  fee  in  the  1^^  | 

Doug.  762,  763.  tesUtor.    8mUh  fal.^-^^ 

**  All  my  estate"  or  "  all  my  interest"  Ux.    2  K  Black.  4**'    j,  ^  |f^ 

are  tantamount  to  an  express  de-  26  A  devise  of  testator's  ^^Jr.  j 

vise  in  fee.    Ibid.  and  aU  his  interest  in  <J«  ^j 

But  a  devise  of  «  all  my  lands  at  ^."  J.  C.  deceased,  to  L  •*• '*' *  jjT 

only  passes  an  estate  for  life.    lb.  after  L.  d.\  decease  to  ''^'*/!a[ 

2D  The  word  '^  estate^^  of  itself  carries  ed  with  an  annuity  to  /  *-gl 

a  fee :  and  words  of  restraint  must  gives  a  remainder  in  '^J^J^ 

be  added  to  make  it  carry  less,    l  Andrew  v.  8o$ihQM»    '  ^^ 

Term  Rep.  411.  p/w^,  292.                      i-^ 

2i  The  word  ^etMes^xt  equivalent  27  VThethirthaword^hersdil*^ 
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8  Term  lUp.  460,  d.  d  jOfin  £ffp. 
008. 

M  A  deviie  of  all  the  rest^  restdue^ 
and  remainder  of  the  devii$or'« 
landii)  hereditaments,  goods,  chat* 
tcls,  and  personal  estate,  ^^  his  le* 
gaciP^  and  funeral  expences  bein;^ 
thereout  paid,'^  cortveys  the  fee  of 
all  the  devisor*!  real  estate.  Doe 
d.  Palmer  v.  Uic/iards.  S  Term 
Rep.  3JA. 

M  In  a  8ub)iequent  ea^e  the  court  of 
K.  B. ;  held  that  only  an  estate  for 
life  passed  by  these  words ;  **  all 
the  rest  of  my  lands,  tenements,  and 
hereditaments^  either  freehold  or 
•opyhold,  and  also  all  my  ^oods,  &c. 
after  payment  of  my  jiist  deh^s  and 
fumrral  evpences,   i  give  and   be- 

3aeath  the  same  to  t^."  &c.     Denn 
.  Moor  V.  MeUor.     0  T^rm  Rep, 

558. 

(The  judgment  of  the  coifrt  in  thitf 
csise  was  reversed  in  Ca^n.  8cac.  on 
the  ground  that  I  here  was  a  clear 
intent  to  corfvey  the  fee.  3  Jinst. 
781.  1  Bos.  ^  Pull.  058.  (See  6 
Term  Rep.  170.    8  Term  Rep.  303.) 

This  jvd^cnt  of  reversal  was  how- 
ever reversed  in  Dtm.  Proc.  and 
the  judgment  of  K.  B.  alBrmed,  7th 
July  1800.    2  Bos,  Jf*  Pull.  2vr. , 

80  A  devise  of  *'  all  "the  rest  I  have 
in  the  world,  both  houses,  lands, 
goods  and  chattels,  £tf«  to  my  wife, 
my  executrix;  so^AoAhe  shall  sell 
my  stock  in  trade  ami  hou^ettol<^ 
goods,  and  ?/ these  will  not  |>ay  the 
debts,  she  shall  sell  next  the  house 
in  fee  in  Pmzanee,  &c. ;  so  that  my 
executrix  shall  pay  in  gootltime  afl 
lat\ful  debts,"  &:c.:  held  to  carry 
the  fee  of  the  house  in  P.  to  the  exe- 
cutrix ;  she  heinp;  charged  personal- 
ly with  the  payment  of  debts,  in  re- 
spect of  the  real  us  well  as  person- 
al estate  devised.  And  the  post- 
ponement of  the  sale  of  the  real- 
ty till  af^er  the  personal  estate 
was  exhausted  being  merely  re- 
commendatory to  her.  Goodtitle 
d.  Paddy  v.  Maddern.    4*  Ea<^^  49ft. 

01  The  distinction  tuna,  in  respctt  to 


earryirig  the  fee,  on  fliis,  whether 
the  debts,  &c.  are  merely  a  charge 
oa  the  estate  devised,  or  a  chdrge 
On  the  devisee  himself  in  I'ei^p^ct  of 
such  estate  in  his  hands.     lb. 

91  One  devised  thus ;  *•  Concerning 
my  Worldly  estate,  I  gire  a^id  be- 
queath to  ftf.  M.  vs.  dlso  I  ^ive 
and  bequeath  to  J.  M.  Js."  (with 
{Pecuniary  bequests  to  several  others 
in  the  sanfe  lornf  of  words  ;)  "  also 
I  give  and  beaaeatfi  to  G.  S.  my 
itiessuage  and  lands,  &c.  in  ^r.  a/- 
so  I  give  and  bequeath  to  the  said  G» 
S.  and  hfs  wife  all  my  lands,  &c. 
in  B.  Also^  alt  my  messaages,  &c. 
in  IV.  Jllso  all  nry  goods,  chattels, 
&c.  and  personal  estate,  after  hav- 
ing thereoiU  first  paid  and  discharge 
ed  all  my  debtfi  (xnd funeral  expencPSf 
also  subject  to  the  payment  tiipr/out 
all  the  afjrestxid  legacies.  And  I 
nominate  the  said  O.  S.  to  be  sole 
executor^  whom  I  charge  with  the 
payment  of  my  debts,  legacies,  an(f 
funeral  expences,"  ^e. ;  held  that 
G.  S.  and  his  wife  toak  a  fee  in  the 
real  e»»tate  devised  to  them,  by  rea- 
son  of  the  words  ^^  having  thereout 
first  pai  i  all  my  debts^^  &«.  which 
was  a  personal  charge  on  them  ia 
respect  of  the  realty  as  well  a9 
{)ersonalty,  ail  devised  in  one  entire 
sentence,  together  with  such  charge. 
Bi7B  d.  Stevens  and  Pain  v.  Smiling^ 
5  EaaU  ST..      , 

33  J.  S.  dtfvised  thus,  "  as  to  what 
real  and  personal  estate  it  has  pleas- 
ed Gud  to  bless  me  with,  (all  my 
debts,  &c.  beins;  first  paid  out  of  mf 
personal,  and  if  that  is  not  sufBcient^ 
out  of  my  real  estate,)  1  give  and 
dispose  of  the  same  as  follows ;  I 
devise  all  nfy  m'essiia!!>:es,  lands,  ten* 
ements,  and  hereditaments  in  'ST.,  &e* 
to  .3. :"  the  court  of  K.  B.  held 
that  J.  took  only  a  life  estate* 
Doed.  Small  ^  al  v.  Mien.  8  Term 
Rep.  497. 

Z)i  Jl,  devised  his  real  and  personal 
estates  to  hi!*  wife*  for  life,  and  di^* 
reeled  part  of  the  personalty  to  be 
sold  after  his  wife's  death  by  the 
executor, and  divided  belv*een (?.,/>., 
B.^'F.y  and  6.  /  b^'  then  gava  ivc^ 
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mmuUies  to  If.  and  X,  to  he  paid  by 
his  executor  ovt  of  his  whde  estate^ 
and  to  commence  after  his  wife's 
death ;  and  he  then  derised  the  re- 
maindi'r  of  the  profits^  after  his  wife's 
death,  and  after  the  yearly  pay- 
ments to  the  annuitants  out  of  his 
whole  estate  to  B.,  C.  and  D.^  equal- 
ly share  and  share  alike ;  held  that 
the  executur  took  a  fee.  Doe  d. 
Beezley  v.  Woodhouse,  4»  Term 
Rep.  89. 

83  Where  an  estate  iu  fee  is  devised 
to  trustees  in  trust  for  •^.  B,  with- 
out any  limitation  of  the  estate  to 
the  cestui  ^ue,  trusty  the  latter  takes 
the  benefidal  interest  in  fee.  Chal- 
lenger V.  Shepherd  df  aL  8  Tkrm 
Rep.  597. 

86  A  devise  of  a  house  to  w^.,  ^^  pav- 
ing yearly  and  every  year  out  of 
the  said  house  tlie  sum  of  15.«.  to 
By  will  carry  a  fee.  Ooudright  d. 
Baker  v.  Stocker,    5  Term  Rep.  13. 

37  Under  this  devise  **  1  g;ive  my  free- 
hold house  and  furniture  to  ^.^ 
whom  I  make  executrix,  slie  paifiiig^ 
6ll  my  debts  and  legacies  ;  1  likewise 
leave  to  •/}.  all  the  rest  of  my  per- 
sonal estate  ;"  w£?.  takes  a  fee  in  the 
freehold.  Doe  d.  ffUley  ^  at.  v. 
Holmes.    9  Term  Rep.  1. 

98  Under  a  devise  ia  the  testator^g 
widow  of  '^ool.  per  annum  for  life 
in  addition  to  her  jointure  (which 
joiuture  it  appeared  ^vas  secured  by 
a  term  out  of  his  real  estafe»)  "  bis 
debts  beina;  previously  paid :  and 
to  hisyo'insre^t  children  60001.  each, 
to  be  paid  respectively  at  21  years  ; 
after  which  the  testator  appointed 
jf.  B.  and  C.  as  trustees  of  inherit 
tanee  fir  the  execution  thereof," 
lield  by  three  ju.lo^es,  that  the  trus- 
tees thereby  took  a  fee  in  the  tes- 
ter's Innds  ;  asrain^^t  one  jud^e,  who 
thouG;ht  ^he  meaning;  of  those  words 
too  unoertain  to  disinherit  the  heir 
at  law.    2*rent  v.  Harming,    7  Eastj 

or. 

89  The  word  estate  will  carry  a  fee 
in  a  wiJU  if  nnt  restrained  by  other 
words :  and  held  that  i*  was  not  re- 
atrained  in  a  devise  of  '^  all  my  es- 


tate, lands,  &e.  known,  and  eilnl 
by  the  name  of  the  C4Md-yard  in  tke 
parish  of  Saitit  Qiie^  LondonP 
Roe  dem.  Child  and  fFifer.  9f'ri^ 
7  East,  239. 

40  fV.  devised  ^'  two  thirds  of  his  resl 
and  personal  estale  to  his  %%ife,  to 
be  disposed  of  at  her  pJeasure^  af- 
ter the  death  of  his  grandsoo,  T." 
It  was  held,  that  the  wife  took  an 
estate  in  fee,  and  that  after  the 
death  of  T.  the  two  third*  became 
vested  in  the  devisees  of  tV,  Jack- 
son  ex.  dem.  Bush  cuut  Wife  v.  Cb2c- 
man.     2  Johns.  Rep,  29  i. 

41  A  devise  of  ^  aU  ike  estate  eeUtd 
•Marrowbone,  in  thp  comity  of  £f.  cos- 
taining  by  estimation  2,383  acres  cf 
landj^^  carries  the  fee.  Lambert  t. 
Paine.     3  Cranchj  97. 

42  ^nere^  Whether  a  British  aobjeet 
born  in  England^  in  1730^  and  w  ho 
always  resided  there,  conLd.  in  the 
year  1786,  take  and  hold  lands  in 
Virginia^  by  descent  of  devije  ?  Ik 

V.  Estate  Tail. 

1  An  ordinary  man  makes  his  own 
will,  without  any  assistance,  whi^ 
beg^ins  ^  as  to  my  worldly  estate, 
&c.''  then  testator  j^ve  some  soiall 
Icj^acics  payable  in  a  twelvemovitk; 
then  (beiaii^  seized  of  some  copyhold 
land  and  of  five  houses)  he  devises 
one  of  t tie  five  houses  to  fF.  T» 
making  nnkr  fi;ifl8  to  other  rela- 
tions ;  then  the  testator  says  if 
either  of  the  persons  before  named 
die  without  issue  la^i  fully  he&otten, 
the  said  les^acy  nhall  be  eqoally  di- 
vided between  them  that  are  left  a- 
live :  thii  is  an  estate  tail  in  IF.  T 
Hope  on  dem.  of  Brotcn  et  Cx.  v. 
Taylor.    1  Burr.  268. 

2  Robert  Bromley  devi^ves  to  hit 
grandson,  Robert  CouIsoHj  and  hi» 
assis^iis,  for  his  life  natural,  the  n- 
version  of  lands  expectant  on  death 
of  the  devisor^s  sifter;  and  flw 
ami  after  the  determination  of  the 
estate  for  life  of  his  said  syan<toi* 
then  to  trustees  during  the  h'fe  of 
his  grandson,  to  preserve  contjogeBi 
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remainders,  and  from  and  after  the 
^ieath  of  his  grandnoQ,  unto  the  heirs 
of  hi«i  bodj  la>i fully  begotten  and 
to  be  begotten,  with  divent  remain- 
ders over.    And  upon  the  first  ar- 
gument, the  court  was  clear  in  o- 
pinion,  that  this  was  an  estate  tail 
m  the  grandson.      Coukon  t.  Caul' 
9on.    2  Str.  11^. 
d    Devi<9e  to  8. 8.  and  the  heirs  of  his 
body,  and  their  heirs  forever ;  but 
in  case  S.  S.  shall  die  without  leav- 
ing issue  of  his  body,  then  to  ^F.  6f. 
and  his  heirs.    8. 8»  enters  and  dies 
seized,  his  son  also  enters  and  dies 
seized,  having  devised  the  premises 
to  M.  8,  the  remainder  man  is  en- 
tit  led  against  the  devisee,  the  estate 
given  to  8,  8.  being  only  an  estate 
tail. — In   a  devise  of  real  estate, 
the  words  '^  in  ease  he  shall  die 
without  leaving  issue,"  mean  tf7i€R- 
tver  there  is  a  faiiure  of  issue:  aliteTf 
of  personal  estate.    Venn  d.  Cher-' 
ing  V.  Skenim.    Cwcp.  4i«. 
:4t     A  testatrix  devised  a  messoage 
and  lands  to  her  eldest  daughter  w). 
and  the  heirs  of  her  body  forever, 
and  for  want  of  such  issue,  to  her 
second,  third,  and  fourth  daughters 
sueeessiveiy  in  tail,  charged  afid 
chargeable  nevertheless  with  IBOl. 
to  be  levied  out  of  the  first  annual 
profits,  and  to  be  divided  equally 
between  the  three  youngest  dauglv- 
ters :  and  that  the  executors  shall 
stand  seized  of  the  said  messuas^e 
and  lands  from  the  decease  of  the 
testatrix,  for  so  long  time  as  they, 
or  their  assigns,  should  have  raised 
the  said  sum,  or  so  long  as  until 
the  same  should  be  discharged  by 
the  said  w9.  or  her  heirs ;  and  from 
and  immediately  after  iht  rai^iug, 
&e.  or  other  payment  ^of  the  said 
sum,  by  ^.  or  her  heirs,  then  that 
•^.  and  her  heirs  should  enjoy  the 
said  messuage  forever ;  only  allow- 
ing the  three  younger  daughters 
'  and  a  cousin  the  use  of  some  rooms, 
till  they  were  married.    Held,  that 
•i.  took  only  an  estate  tail.    Han- 
son V.  Fyld^s.     Cowp,  833. 
:9    Devise  to  the  heirs  male  of  J.  S. 


a 


0 


in  a  will,  (who  are  only  to  enjoy  it 
for  their  lives,  of  which  none  of 
them  are  tenants  any  lunger,  nor 
shall  it  be  in  any  of  their  powers  to 
sell  or  dispose  of  the  same,)  and  af- 
terwards, in  a  schedule  annexed, 
this  estate  being  recited  to  be  given 
to  •/.  8.  shews  the  intent  of  the  tes- 
tator to  give  him  an  estate  for  life ; 
which  the  law  will  conjoin  to  ttie 
estate  given  to  his  heirs  male,  and 
construe  him  to  be  tenant  in  tail. 
Hatjes  on  the  demise  of  Bourde  v. 
Foorde.    2  Black,  693. 

Under  a  devise  to  Ji.  for  life,  and 
then  to  his  male  children  for  their 
iives,  and  so  to  the  niale  children 
descending  from  them ;  on  their  de* 
•eease,  or  niilure,  then  to  B.  and  the 
heirs  male  of  his  body  for  the  same 
term  of  life,  and  upon  the  same 
lerms  as  the  devisor  intended  for  Ji. 
and  his  male  children ;  and  in  ease 
B.  and  his  male  children  failing, 
then  to  C.  and  his  male  children 
fbr  the  same  term  of  his  and  their 
life,  and  upon  the  same  terms ;"  it 
was  holden,  that  •A.  took  an  estate 
for  life  only,  and  that  on  his  death, 
without  male  issue,  B»  took  an  es- 
tate for  life  only.  QoodtiUe  on  iht 
demise  of  Cross  v.  fVodhulL  fVilr 
lesj  592, 

A  devise  to  .i.'s  three  sons  sneees* 
lively  in  tail  male,  remainder  to  all 
and  every  other  sons  of  J.  wuthout 
naming  any  estate  ;  remainder  for 
want  of  such  issue  to  B.  in  tail  male. 
The  other  sons  of  Jt,  take  an  estate 
in  tail  male.  Evans  on  demise  of 
Brooke  v.  Jstley,  1  Black,  499, 
521.    3  Burr.  1570. 

A  devise  to  the  issue  male  of  one 
who  is  entitled  to  an  estate  for  life 
under  a  conveyance  from  the  de- 
visor, will  not  vest  in  the  ancestor, 
even  though  the  wiU  recited  his  in- 
terest ;  nor  will  he  take  an  estate 
tail  by  implication,  though  the  es- 
tate is  limited  over  only  in  case  of 
failure  of  issue  male  in  him  ;  nor 
will  his  estate  support  the  devise. 
Moore  v.  Parker,    1  L,  Baym,  27, 

One  devises  to  his  daughter  an  em^ 
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press  eit^te  tail,  but  aftenvards  says, 
nuch  uc'\  iae  nhiill  U:  ro/d  a^  to  in- 
hrriiuncc  oi' Iwirs  ii*  it/if  Jt€  uiihout 
inauey  unU  tiien  the  estate  6haU  de< 
»ceiitl  tu  Lis  heir  male.  A  eominun 
reeuYcrj  suffered  by  the  {laughter 
AM  teuaut  ill  tail  iu  her  lifelime  it 
gf»od,  thou§;h  she  ai'terwards  die 
without  issue*    Driver  d.  Hdgor  v. 

■  Hdgar.     Coup,  »79. 

iO  A  limitation  in  a  will  to  the  heirs 
male  of  the  body  of  a  uiati  to  h  hoiii 
the  will  i^ives  an  estate  for  life  ia 
the  premises,  vests  iu  the  ancestor, 
DotHi*hsiai)diug  the  premises  are 
gi\eii  (u  hioi  express!)  for  life^  not- 
vithiitandin^  the  words,  ^^  his  heirs 

.  fore\er,"  are  superadded  to  the  lim- 
itation, and  notwithstanding-  the 
pexl  limitation  over  is  made  express- 
ly ^*  if  the  ancestor  shall  die  with- 
out i<ueh  heir  male,''  under  a  devise 
to  ^,  for  life,  and  afler  his  decease, 
to  the  heirs  mate  of  the  body  of  the 
said  J.  4nd  his  heirt*  forever ;  but 
if  Ji.  shall  die  withoi^t  such  heir 
male,  remainder  over,  •/?.  taken  an 
est  ale  tail.  Goodri^ht  .v.  ruU^u 
2    //.    Itaytnofidy  1*1  o7.      Strange ^ 

ii  DeviKe  to  the  heirs  of  the  body  of 
•9.  the  elder  of  such  issue,  and  his, 
hiT,  and  their  heirs,  to  inherit  Bcr 
fore  the  youns;er,  and  his,  her,  and 
their  heirs,  remainder  over,  vests 
an  estate  tail  in  the  eldest  dans;l>ter 
of  i^.  ((here  being  no  son,)  with  re- 
mainder in  tail  to  the  youns>:eht. 
Ifmy  V.  I'urceJt.     2  Jilacli.  t004.    ' 

±2  If  a  man  devise  to  •d,  for  life,  and 
if  »4.  die  without  issue'  then  over^ 
the  subsequent  words  enlar&;e  Ji  's 
estate,  and  scive  hiui  an  estate  tail. 
Brice  v.  StniUi,   '  JVdle&y  l.     ' 

Or,  if  he  devise  to  Jl.  and  his  heirs^ 
and  if  »^.  die  without  issue  then  o- 
ver,  the  subsequent  words  restrain 
the  former  devise  to  an  estate  tail, 
and  Khew  that  *^  heirs"  only  mean 
*'  heirs  of  the  body.''     Ihii. 

Ami  it  is  immaterial  whether  the  de- 
vise over  be  to  the  risrht  heirs  of 
Jl.  or  to  a  straniccr.     Ibid. 

' '  P''  a  de\  Lse  to  the  second  son  (tLcn 


anborn)  of  td.  B.  foit  lifc,  and  a}^ 
his  decease,  or  the  accession  of  bit 
paternal  estate,  to  hia  seeoad  ssb 
and  his  heirs  quale,  w it b  reioaittden 
over,  suefa  second  son  of  wi.  ^.  whes 
born,  will  take  an  estate  in  taii  male, 
by  way  of  eieeutory  devise,  deter- 
ininable  on  the  aeeesfioa  ^f  the 
family  estate,  and  in  the  interim, 
the  lands  will  descend  to  the  heir 
of  the  testator.    %WchM  v.  »N  ichoiL 
2  Black,  it 50. 
i4>  The  devisor,  having  devised  lands 
to  his  wife,  added  *^*  if  my  son  U. 
(the  eldest)  happen  to  die  withont 
heirs,  then  my  sou  J.  shall  enjoy 
my  lands ;"  it  was  holden,  that  IL 
only  took  an  estate  tail,  and  that  oa 
|iis  death  without  iHsue,aiMi  without 
having*  levied  a  tiue,  pr  suffered  a 
recovery,  J,  was  eutitled  to  recover 
from  the  devisee  of  B.    Gmfonght 
d>  Goodridge  v.  ChodridgB,    WiUts^ 

i5  {]  nder  a  devise  to  one  and  his  beirs, 
and  if  he  die  without  issue  of  his 
body,  remainder  over,  an  estate  tail 
only  passes.  Under  devise  to  ona 
and  his  heirs,  and  if  he  die  without 
issue  of  his  body  f>r  under  2t,  re- 
mainder over ;  an  estate  tail  deter- 
minable on  the  event  of  his  dying 
under  2i,  A  person  benefited  by  a 
devise  is  not,  under  the  29  Car.  2, 
e.  li,  s,  9,  a  competent  witness  tQ 
attest  the  execution  of  the  will  e*D- 
tainiiip;  such  devise.  Hdiiard  v. 
J^nn'ni^s.     1  L.  Raym.  509. 

16  Pevise  to  •^.  for  90  years,  if  he  so 
long  live,  rcm&inder  ti»  the  heirs  of 
his  body  ;  and,  subjeet  to  those  es- 
tates and  contingencies,  to  B.  in 
tail,  remainder  to  C.  in  fee.  The 
heirs  of  ihe  body  of  »i9.  take  aa  es- 
tate tail  by  executory  devise*  Har- 
ris V.  Barnes,     i  Black.  643. 

i7  Devise  to  S.  S.  and  the  heirs  of  hi^ 
body  lawfully  to  b^  begotten^  snii 
their  heirs  forever,  ehari^ed  with  the 
payment  of  8l.^/<T  annum  to  •¥.<$. 
dnrine:  his  life ;  but  in  ease  the  said 
R  S.  shall  die  without  leavinc^  Usue 
of  his  bodv.  tlien  nnto  H\  G.  and 
hid  hvirF,  cLarged  as  afores&id,  aol 
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yiM  tntk  tool.  t9  J,  B,  within  one 
year  after  fV>  or  his  heirs  shall  be 
possessed  of  the  lands  devised.  S, 
a.  lakes  only  an  estate  tail»  Denn 
V.  SfietUoiL  1  Coup.  41Q. 
il8  Devise  by  father  to  .son,  apd  his 
heirs  forever ;  and  for  want  of  stieh 
.  heirsy  then  to  the  rici:ht  heirs  of  (he 
father^  is  an  estate  in  taiL  lATof- 
ting!iam  v.  Jennings,      1  8alk,  ^^33 . 

1  £.  Itaym,  068. 

19  Devise  to  G.  G.  for  life,  and  ^fter 
his  death,  to  the  issue  male  of  his 
body,  and  heirs  male  of  the  body  of 
#iich  issue,  is  an  estate  lail  in  G.  G. 
Moe.  on  dem.  if  Dodsof^.  Grew  and 
others.    2  JViis.  322. 

!J0  Devise  to  *S*  fur  life,  and  afler  to 
his  heirs  male  of  his  body,  and  his 
heirs  forever ;  and  for  want  of  sueh 
heir  male,  remainder  over;  is  an 
estate  (ail  in  ti.  Goodright  ejr  Je- 
iuise  of  lAsle  v.  fiUlin  am  another. 

2  Str.  729. 

^i  Devise  to  a  man  and  his  sons  in 
tail  male,  and  in  failure  of  such  is- 
3ue  male,  remainder  over,  the  de- 
visee having  then  no  issue,  gives 
the  father  an  estate  in  tail  male. 
Wharton  v.  Gresham.  2  Black.  1083. 

§2  Cireumstanees  twisted  together, 
will  interpret  a  devise  to  be  in  fee, 
which  on  the  face  of  it  is  only  for 
life.  ¥rogmf3Tton  lesse  of  Bramsion 
T.  Uolyday  and  others,  i  Black* 
035.    8  Burr,  iftis. 

9^  Devise  to  T.  G  for  and  during  his 
natural  Ufe^  and  after  his  deceas<>  to 
his  heirs  and  assigns  forever,  and 
for  want  if  such  heirs^  to  T.  E.  his 
heirs  and  assign^  forever.  T.  G, 
has  only  an  estate  tail.  JUprgan 
dr  Ux*  v«  Griffith  and  another,  l 
tottp.  234. 

f4  An  estate  tail  may  be  created  by 
devise,  without  words  of  procrea- 
tion. A  special  heir,  though  he  is 
not  heir  general,  may  take  by  pur- 
chase under  a  will,  if  the  devisor 
expressly  excludes  the  heir  general. 
J  aker  v.  Wall,    i  L.  I^aym.  185. 

^5  Under  a  devise  to  •A.  i^hen  he  shall 
be  21  years  of  age  of  the  fee  simple 
and  ioberitanee  of  B,  to  him  and 


his  child  or  children,  forever; 
but,  if  he  die  before  that  tinfe,  then 
the  fee  simple  and  inheritance  to 
ii.  forever  (there  being  no  child  of 
•d.  in  esse;)  Ji.  takes  an  estate  tail. 
Davie  v.  Stevens,  i  Douglas^  321 
to  324. 

26  Devise  lo  trustees  and  their  heirs 
in  trust,  to  permit  J.  to  take  tha 
profits  for  his  life,  and  afterwards 
to  stand  seized  to  the  Use  of  tlit 
heirs  of  ^.'s  body,  is  a  use  in  A. 
and  he  ha!*  a  tail.  \^'hatever  was, 
or  would  have  been  a  trust  at  com- 
mon Jaw,  is  since  the  statutes  of 
uses  executed.  Brovghtvn  v.  Lang' 
ley.     5?  SaUc.  679.     2  L.  Itayrn.  873. 

27  A  devise  of  all  the  testator's  real 
CKlate  in  A.  to  B.  during  life,  and, 
at  /j.*s  death,  to  the  children  of  ^. 
with  remainder  over,  gives  either 
an  estate  tail  to  1^.  or  au  estate  for 
life  to  B.  with  remainder  in  tail  to 
Z/.'s  children.  Hodges  v.  Middle* 
ion.     2  Voiig.  431  to  433. 

28  Under  a  devise  "  to  4^.  for  life,  and 
after  his  decease  to  and  amongst  hhs 
issue,  and  in  default  ofissue^^  then 
over.  Ji,  takes  an  estate  tail.      Doe   , 
d.  Blarfurd  v.  Applin.     4   Term  ' 

'  Rep.  82. 

29  Under  a  devise  to  A.  of  all  the 
testator's  whole  estate  and  eftects, 
real  and  personal,  &c.  ^  who  shall 
hold  and  enjoy  the  flame  as  a  placQ 
of  inheritance  to  her  and  her  chil- 
dren, or  her  issue  for  ever.  And  if 
it  should  happen  that  wtf.  should  die, 
leaving  no  rhild  or  children,  or  A.'s 
children  should  die  without  issue,'^ 
then  over ;  held,  that  d.  took  au  es- 
tate tail.  JVood  and  Kr.  v.  Baron. 
i  East,  250. 

30  Testator  devised  '*  all  his  freehold, 
leasehold,  &e.  estates''  to  A,  in  fee ; 
provided  that  if  B.  shall  have  ^*  any 
son  or  sons,"  then  *'  to  such  mule 
issue  as  B.  shall  have  when  J.  at- 
tains 2U"  but  Jl.  to  have  the  rents 
and  pro6ts  of  the  estates  till  he  at- 
tains 31 ;  by  a  subsequent  clause  he 
gave  ^'all  the  residue  of  his  real 
and  personal  estates  whatsoever, 
not  before  disposed  of  to  J.,  his 
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press  fot^te  tail,  bat  afterwards  says, 
0uch  ueviae  $h^il  be  void  us  to  m- 
hvriianct  oi'heirs  if  6/ie  Jt«  wiihmt 
i^uey  und  tben  the  estate  shuli  Ue« 
»eeitti  tu  J.i»  heir  inaie.  A  eomiuun 
reeoYory  suiFered  by  tbe  liaughter 
as  teuaut  iu  tail  iu  her  lifetime  it 
g;i>od,  though  she  afterwardi  die 
without  isisue.    Driver  d.  Edgar  w 

•  Jidgar,     Con  /?.  379. 

10  A  limitation  in  a  ^ill  to  the  heirt 
male  of  (he  body  of  a  wan  to  whom 
the  will  gives  an  estate  for  life  in 
the  premises,  vests  iu  the  auceslor, 
potHithstandiug  the   premises  are 

-  given  to  him  expressly  for  life^  not- 
withstanding the  viords,  ^^  his  heirs 

.  forever^"  are  superadded  to  the  lim- 
itation, and  notwithstanding  the 
pexl  limitation  over  is  made  express- 
ly ^'  if  the  ancestor  shall  die  with- 
out sueh  heir  male/'  under  a  devise 
to  ^,  for  life,  and  aft^r  hi!%  decease, 
to  the  heirs  mate  of  the  body  of  the 
said  t^.  dnd  his  heirs  forever  ^  but 
if  Ji.  shall  die  nithoi^t  such  heir 
male,  remainder  over,  JI,  takcH  ar^ 
estate  tail.  Goodti^ht  .y.  Jhillyii. 
2    L.    liaymotidy  l-i^i/.      Biravgc* 
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ii  Devise  to  the  heirs  of  the  body  of 
•4.  the  elder  of  such  issae%  and  his, 
her,  and  their  heirs,  to  inherit  Be- 
fore the  youn,s;er,  and  his,  her,  and 
their  heirs,  remainder  over,  vcst^ 
an  estate  tail  in  the  eldest  daus;hter 
"of  ■^.(l here  being  no  son,)  with  re- 
mainder in  tail  to  the  ^onn^iesi. 
Jienij  V.  I'urcelL    2  lilack.  tOOi. 

±2  If  a  man  devise  to  ji.  for  life,  and 

if  »^.  die  without  issue  then  over^ 

.  the  subsequent  words  enlarge  Ji  's 

estate,  and  grive  him  an  estate  tail. 

Brice  v.  Stniilu   '  Willes^  1. 

Or,  if  he  devise  to  Ji.  and  his  hcirs^ 
and  if  S.  die  without  issue  then  o- 
ver,  the  subsequent  words  restrain 
the  former  devise  to  an  estate  tail, 
and  shew  that  ^^  heirs"  only  mean 
*' heirs  of  the  body."     Ihii, 

And  it  is  immaterial  whether  (he  de- 
vise over  be  to  the  right  lieirs  of 
•5.  or  to  a  stran2;er.     Ibid* 

'  •  P''  a  de\  Lie  to  the  second  son  (then 


unborn)  of «!.  B,  for  life,  m4  akcr 
his  deeease,  or  (he  accession  of  bis 
palenial  estate,  to  hia  secoiid  mi 
and  his  heirs  qiale,  witb  remaioden 
over,  suefa  seeopd  son  of  .a.  £.  whea 
born,  will  take  an  estate  in  liiil  male, 
by  way  of  executory  de^iiie^  deter- 
minable on  the  aceessioo  4»f  the 
family  estate,  and  in  the  interim, 
the  lands  will  descend  to  Uie  Jieir 
of  the  testator.  MchM  wJS^ichoiL 
2  Black.  1139.    ' 

i'l<  The  devisor,  liaving  devised  lands 
to  his  wife,  added  ^  if  my  Ma  IL 
(the  eldest)  happen  to  die  wilhoot 
heirs,  thep  my  sou  J^.  shall  eajoy 
my  lands  $"  it  was  holdeu,  ihaf  R. 
only  took  an  estate  tail,  and  that  oa 
his  death  without  is<»ae,  and  wit  hoot 
having  levied  a  hue,  .or  suJfered  a 
recovery,  J.  was  entitled  to  reeo^er 
from  the  devisee  of  B,  h^ooT^ght 
4'  Goodridge  v.  Chodridge,  WiUts^ 
3^9. 

id  U nder  a  devise  to  one  and  his  heirs, 
and  if  he  die  without  issue  of  his 
body,  remainder  over,  an  estate  tail 
only  passes.  Under  devise  te  una 
and  his  heirs,  and  if  he  die  wit  boat 
issue  of  his  body  or  under  2U  re- 
mainder over ;  an  estate  tail  deter- 
minable on  the  event  of  his  dying 
under  21.  A  person  benefited  by  a 
devise  is  not^  under  the  29  Car.  2« 
e.  3,  s.  5,  a  competent  witness  ik 
attest  the  exeeution  of  the  willeoa- 
taining  such  devise.  Jhiliard  v. 
Jrnniti^s,     1  L.  Baym.  3QS. 

16  pevise  to  •S.  for  90  years,  if  be  so 
long  live,  remainder  to  the  beirs  of 
bis  body ;  and,  subject  to  those  es- 
tates and  contingencies,  to  B,  in 
tail,  remainder  to  C  in  fee.  The 
heirs  of  Ihe  body  of  •A.  take  an  es- 
tate tail  by  executory  devise.  Bar- 
n's Y,  Barhe$,    1  Black,  643. 

i7  Devise  ts  S,  8,  and  the  heirs  of  hi* 
body  lavkfnlly  to  bp  b^^ottea,  anA 
their  heirs  forever,  charged  w ilh  tir 
pa\  ment  of  8l.  per  annum  to  •If.  ^^ 
during  his  life ;  but  in  ease  tbe  sard 
S,  S,  shall  die  without  leaving  i^ss» 
of  his  bodv,  then  nnto  IF.  fe.sad 
hU  hcirF;  ciiarged  as  afores&id>u&i 
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Mm  tntk  lOOl.  t9  A  B.  ivitliin  one 
year  after  /f.  or  bis  heirs  shall  be 
possessed  of  the  lands  devised-  S, 
iS'.  lakes  only  an  estate  laiL  Demi 
v«  Sfientm.  1  Coivp.  410. 
JiS  Devise  by  father  to  .son,  aod  his 
heirs  forever ;  and  for  want  of  stieh 
.  heirs,  then  to  the  rif>;ht  heirs  of  the 
father^  is  an  estate  in  tail.  tAToN 
tingfiam  v.  Jennings,     1  8alk,  -233  • 

1  £.  Raym,  568. 

iO  Devise  to  Gf.  G.  for  life,  and  ^fter 
his  death,  to  the  issue  male  of  his 
body,  and  heirs  male  of  the  body  of 
#uch  issue,  is  an  estate  tail  in  0.  G. 
Moe  on  dem.  of  Dofisor^*  Grew  and 
others.    2  IFils.  3-22. 

^  Devise  to  •S,  fur  life,  and  after  to 
his  heirs  male  of  his  body,  and  his 
heirs  forever ;  and  for  want  of  such 
heir  male,  remainder  over;  is  an 
estate  tail  in  .i.  Goodright  ex  de^ 
wise  of  lAsle  v.  FiMin  am  another, 

2  Sir.  729. 

fii  Devise  to  a  man  and  his  sons  in 
tail  male,  and  in  failure  of  such  is- 
sne  male,  remainder  over,  the  de- 
visee having  then  no  issue,  g;ives 
Ihe  father  an  estate  in  tail  male. 
Wharton  ▼.  Gresham.  2  Black.  1083. 

$2  Cireuinstanees  twisted  together, 
will  interpret  a  devise  to  be  in  fee, 
which  on  the  faee  of  it  is  only  for 
life.  Frogmorton  lesse  of  Bramston 
T.  Holiday  and  other$.  i  Black- 
5ZB.    3  Burr.  I6i8. 

^  Devise  to  T.  G  far  and  during  his 
natural  life^  and  imer  his  deceas<>  to 
his  heirs  and  assigns  forever,  and 
for  want  of  such  heira^  to  T.  E.  his 
heirs  and  assign^  forever.  T.  G, 
has  only  an  estate  tail.  J^lprgan 
dc  Ux,  Y.  Griffith  and  another,  l 
Voirp.  234'. 

f  4  An  estate  tail  may  be  created  by 
devise,  \\ithout  words  of  procrea- 
tion. A  special  heir,  though  he  is 
not  heir  general,  may  take  by  piir- 
eliase  under  a  will,  if  the  devisor 
e?cpressly  excludes  the  heir  general. 
y  aker  v.  Wall,    1  L.  l^aym.  1 85. 

t^S  Under  a  devise  to  A.  i^hen  he  shall 
be  2\  years  of  age  of  tl^e  fee  simple 
aad  ioh^ritanee  of  8,  to  him  acd 


his  child  or  children,  forever; 
but,  if  he  die  before  that  tiitfe,  then 
the  fee  simple  and  inheritance  to 
B.  forever  (there  being  no  child  of 
A.  in  esses)  A.  takes  an  estate  taih 
JJavie  V.  Stevens,  i  Douglas^  321 
to  3^4. 

26  Devise  to  trustees  and  their  heirs 
in  trust,  to  permit  A.  to  take  th% 
protitH  for  his  life,  and  afterwards 
to  stand  seized  to  the  Use  of  tht 
heirs  of  ^.'s  body,  is  a  use  in  A. 
and  he  ha;*  a  tail.  Whatever  was, 
or  would  have  been  a  trust  at  eum- 
mon  law,  is  since  the  statutes  of 
uses  executed.  Broaghton  v.  Lang' 
ley.     2  Salk.  679.     2  Z.  Jlaym.  873. 

27  A  devise  of  all  the  testator's  real 
estate  in  W.  to  B,  during  life,  and, 
at  /j.*i*  death,  to  the  children  of  B. 
with  remainder  over,  gives  either 
an  estate  tail  to  B.  or  an  estate  for 
life  to  B.  with  remainder  in  tail  to 
///s  children.  Hodges  v.  Middle-^ 
ion.     2  L'oiig.  ^iio  'kB3. 

28  Under  a  devise  <^  to  A.  for  life,  and 
after  his  decease  to  and  amongst  his 
fhsite^andin  defutdt  ofissue^^^  then 
over.  A.  takes  an  estate  tail.  Doe 
d.  Blanfurd  v.  Appiin.  4  Term 
Rep.  82. 

29  Under  a  devise  to  •^.  of  all  the 
testator's  whole  estate  and  eftects, 
real  and  personal,  &c.  ^  who  shall 
hold  and  enjoy  tlie  ^ame  as  a  place 
of  inheritance  to  her  and  her  chil- 
dren, or  her  issue  for  ever.  And  if 
it  should  happen  that  A.  should  die^ 
leaving  no  ehild  or  children,  or  A.'s 
children  should  die  without  issue,'^ 
then  over ;  held,  that  A.  took  an  es- 
tate tail.  Wood  and  Uo'.  v.  Baron. 
i  East,  259. 

80  Tcetator  devised  "  all  his  freehold, 
leasehold,  &e.  estates''  to  A.  in  fee; 
provided  that  if  B.  shall  have  ^'  any 
son  or  sons,"  then  '^  to  such  mule 
issue  as  B.  shall  have  v  hen  w9.  at- 
tains 21,"  hut  A.  to  have  the  rents 
and  profits  of  the  estates  till  he  at- 
tains 21 ;  by  a  Kubseqoent  clause  he 
gave  "all  the  residue  of  his  real 
and  personal  estates  whatsoever, 
not  lefort»  disposed  of  to  A^^his 
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'  iieirs,  &e.  for  erer ;"  B.  had  one 
too,  who  died  before  Ji,  attained  2iy 
and  a  second  who  was  born  three 
weeks  after  that  period ;  held  that 
the  iirst  son  took  nothioj^,  but  that 
the  seeond  took  an  estate  in  tail 
male.  f'FkUeloc/c  S^  aL  y.  Heddetiy 
4f  at.  1  ^05.  ^  FiUL  «*3. 
SI  By  a  devise  to  w9.  for  life,  without 
impeachment  of  waste,  and  after 
his  decease  to  the  issue  male  of  his 
body,  and  the  heirs  and  assigns  of 
sach  issue  male  for  ever,  and  for 
defanit  of  such  issue  male  to  B,^ 
&c. ;  J,  takes  an  estate  tail.  Iknn 
d,  Webb  V.  Puckey.     6  Term  Rep. 

299. 

33  But  if  in  the  above  case  J3,  had 
taken  only  an  estate  for  life,  yet  as 
the  remainder  to  his  issue  and  the 
subsequent  remainders  were  contin- 
gent, J.  might  have  barred  them  by 
suffering  a  recovery  before  issue 
born.     S  Term  Rep.  299. 

83  Under  a  devisa  to  J.  for  life  with- 
out impeachment  of  waste,  remain- 
der to  his  eldest  son  lawfully  to  be 
hegotten,  and  the  heirs  of  such  son, 
and  in  defcndt  of  issue  inale  of  A. 
then  to  B.,  &c,,  A.  takes  an  estate 
for  life ;  remainder  to  his  eldest  son 
in  tail  \  remainder  to  himself  in 
tail :  and  though  A.  could  not  bar 
the  estate  tail  to  his  eldest  son,  yet 
he  may  snffer  a  recovery,  and  by 
«oming  in  as  a  vouchee  under  a 
double  voucher,  may  bar  all  the  re- 
mainders over.  Doe  d.  Bean  v.  Hal^ 
let/.    8  Term  Rep.  5. 

31«  Under  a  devise  to  Jl.  for  life,  with" 
out  impeachment  of  waste  and  with  a 
power  of  jointuring  ;  remainder  to 
the  is4ue  male  of  .^.'s  body  and 
Ihe/ir  heirs ;  and  in  default  of  such 
issue  to  B.  for  life,  without  im- 
peachmert  of  waste  and  with  power 
fif  jointuring ;  remainder  to  the  is- 
tnic  male  of  J^.'s  body  and  their 
hL'irs  for  ever ;  with  a  proviso,  that 
iu  case  Jl.  or  B.  should  become  pos- 
sessed of  any  other  estate,  and  be 
'obliged  to  change  Iiis  name,  that 
I(c  should  have  the  option  which  to 
^4xke,  but  not  to  take  both  estates. 


but  that  one  of  his  estates  olwil 
go  to  the  other  of  his  nephews  $  r- 
loaiuder  and  residue  of  the  testa- 
tor's estate  to  A.  in  fee :    keld,  jL 
who  had  no  child  till  after  the  death 
of  the  testatur,  took  an  estate  tail 
under  the  first  devise,  aad  that  a 
recovery  suffered  by  him  aAer  ihe 
birth  of  a  sen  was  good.    J^nuik  v. 
Stovin.    3  East  648. 
35  A.  devised  all   his  estates  in   the 
eouifty  of  I^.  to  a  trustee  for  20% 
years,  to  the  use  of  the  tnisiee  dar- 
ing the  life  of  his  son  J.  S.  in  pre- 
serve contingent  remainders,  never- 
theless to  permit  J.  ^.  to  receive 
the  rents  and  profits  ;  and  after  his 
decease  to  •the  use  of  the  fint  son  of 
-the  said  J.  8.  to  lie  begokea  on  the 
body  of  the  woman  he  shou/d  hap- 
pen to  marry,  and  the  heirs  male  of 
such  first  sou,  and  for  want  of  soek 
issue  to  the  use  of  the  second,  tliird, 
fourth,  and  every  other  son  of  J.  ^ 
and  the  hem  male  of  4heir  bodies 
in  succession,  and  for  want  of  soch 
issue  male*  then  to  the  use  of  his 
daughter  E.  8.  her  heirs  and  as- 
signs for  ever ;   the  testator  after- 
wards made  a  eodicil   whereby  be 
devised  all  his  estate  to  his  snn  J. 
8.  and  his  children  lawfully  to  Lc 
begotten,  with  power  for  bins  to  set- 
tle the  same  by  will  or  otherwise 
on  sath  of  then  as  he  shonid  think 
proper,  and  for  defavJt  of  sach  is- 
«ue,  then  to  his  daughter^.  8.  as4 
her  children  lawfully  to  be  ho^t- 
ten   with  a  similar  power,  an^  in 
default  of  such  ihsoo  to  X  8.  and 
E.  8.  equally  between  them  ;    and 
he  further  provided  that  a  settle- 
ment of  200t.  per  annum  shonid  be 
made  on  any  woman  whom  bis  son 
shoiAd  happen  to  marry,  and  tkst 
his  estates  should   be   ehar^eabfe 
therewith.     At  the  time  of  nuikia; 
the  codicil  J.  8,  was  married  kt 
had  no  child:  held  that  the  coditfl 
was  to  be  construed  indopendenf  sf 
the  will ;   and  that  under  the  codi- 
cil J.  8.  took  an  estate  tail,  with 
a  power  to  settle  the  estates  on  all 
or  any  of  lijs  issue  in  aaoh  waf  m 
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he  should  appoint,  and  thereby  de« 
termine  the  estate  tail  so  far  as  it 
should  be  inconsistent  with  soch 
settlement.  8eaU  v.  Barter.  2 
Bos,  ^  Pull.  4fS5. 

36  Devise  to  testator's  first  son  by  his 
wife  gotten  or  to  be  gotten,  for  life, 
remainder  to  trustees  to  preserve 
contingent  remainders ;  remainder 
to  the  several  heirs  male  of  sueh 
first  sou  lawfully  issnine,  so  as  the 
elder  of  sueb  sons  and  the  heirs 
male  of  his  body  should  always  be 
preferred  and  take  before  the 
younger  and  the  heirs  male  of  his  bo- 
dy ;  remainder  to  the  testator's  se- 
cond, third,  fourth,  and  all  and  ev- 
ery other  son  and  sons,  for  their 
several  and  respective  lives ;  re- 
mainder to  trustees,  and  to  preserve* 
&c. ;  remainder  to  the  several  heirs 
male  of  their  several  and  respective 
bodies  lavi fully  issuing,  so  as  the 
elder  of  such  sons,  and  the  heirs 
male  of  his  body,  should  be  always 
preferred  and  take  before  the  young- 
er of  the  same  sons,  and  the  heirs 
male  of  his  and  their  body  and 
bodies:  remainder  to  the  testator's 
first  and  other  daughters  for  their 
lives ;  remainder  to  trustees,  &o. ; 
remainder  to  the  several  heirs  of 
their  several  and  respective  bodies 
lawfully  issuing,  so  as  the  elder  of 
such  dausrhters,  and  the  heirs  male 
ef  her  body,  should  always  be  pre- 
ferred and  take  before  the  younger 
of  the  same  daughters,  and  the  htfirs 
male  of  her  and  their  body  and  bo- 
dies. There  were  other  claoses  in 
the  will,  by  which,  after  giving  an 
estate  for  life  to  the  first  taker,  the 
testator  limited  to  trustees*  &•• ; 
remainder  to  the  first  and  other  sons 
of  such  fir«it  taker,  and  the  heirs  of 
their  bodies,  so  as  the  elder  of  sueh 
sons,  and  the  heirs  of  their  bodies 
should  always  be  preferred  before 
the  younger  of  the  same  sons  and 
the  heirs  male  of  their  bodies: 
held  that  the  first  son  of  the  testa- 
tor took  an  estate  tail.  Poole  v. 
Poole.    3  Bos.  Sc  Pull.  620. 

97  A.  devised  to  hit  nephew  A,  but  if 


he  died  without  male  heir,  then  to 
another  nephew  C.  and  his  heirs ; 
and  charged  the  estate  with  an  an* 
nuity  to  D.,  and  several  legacies  to 
other  persons  to  be  paid  at  a  future 
time :  held  that  B.  took  an  estate 
tail.  Deend.  SlaJter  v.  Slater,  5 
Term  Eep.  335. 

38  Devise  to  •A.  and  her  heirs,  and  if 
she  died  without  issue  then  she  was 
enabled  to  dispose  of  the  estate  by 
will  or  deed,  and  for  want  of  such 
issue  and  direction,  &c.  then  to  the 
devisor's  right  heirs }  held  that  w9., 
w  ho  had  issue,  took  an  estate  tail. 
Doe  d.  MsvUk  v.  Rivers.  7  Term 
Rep.  276. 

39  Devise  <-  to  A.  and  B.  and  their 
heirs  for  ever,  provided  that  if  both 
have  issue  then  both  their  dividends 
to  go  to  the  issue  of  their  own  bo- 
dies ;  but  if  but  one  have  issue,  then 
the  premises  to  go  to  that  issue ; 
and  for  default  of  sueh  issue  in 
both,  to  the  right  heir  at  law:" 
held  that  A.  and  B.  took  estates  tail. 
Voed.  Gregory ^d.  Oeerev.  Which- 
eioe.    8  Term  Rep.  211. 

40  Under  a  devise  ^*  to  A.  and  B.  and 
their  heirs,  and  In  case  they  agreed 
to  sell  the  estate,  that  they  should 
have  their  equal  shares  of  the  mo- 
ney arising  tnerefrom,  but  if  they 
agreed  to  keep  the  estate  whole  to- 
gether, then  that  the  rents  should 
be  equally  paid  and  divided  between 
them,  and  to  the  several  and  respec- 
tive heirs  of  their  bodies  ;"  A.  and 
B.  took  only  estates  taiL  Roe  d. 
James  v.  Jvis.    4  2'erm  Rep.  605. 

41  Under  a  devise  to  A.  and  the  heirs 
of  her  body  for  ever,  as  tenants  in 
common  and  not  as  joint-tenants ; 
and  in  case  A.  die  before  21  or  with- 
out leaving  issue  ef  her  body,  then 
to  B. :  held  that  A.  took  an  estate 
taiL  Doe  d.  Candler  v.  Smith.  7 
Term  Rep.  53 1. 

42  A  devise  of  a  messuaee  and  land 
to  R.  C.  for  the  term  only  of  his  na- 
tural life,  and  after  his  decease  to 
the  issue  of  the  said  R.  C.  as  ten- 
ants in  common ;  but  in  case  the 
said  R,  C,  shall  die  without  leav- 
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in«i*  issfie,  iheii  a  devise  of  the  same 
lo  iS7.  £r  in  fee ;  gives  to  R.  C,  an 
•state  tail  in  order  to  etTeetaate  the 
^neral  intent.  Ami  cross  remain- 
ders cannot  be  implied  between  the 
issae  of  R.  C,  Doe  rf.  Cock  v.  Coop" 
er.     i  East  229. 

43  Under  a  devirte  of  all  freehold  and 
eopyhold  estates  whats^oever  situate 
at  8  with  their  appurtenances,  to 
jf.  and  the  heirs  of  her  body  lawfully 
to  be  begotten  whether  son^  or 
daughters  as  tenants  in  common; 
an.l  in  default  of  saeh   issue,  then 

•  over  :  held  that  A.  took  an  estate 
tail.     Pierstm  r.  Vickers,     d  Eiist, 

M  A,  after  firing;  diiferent  annuities 
to  an  only  son,  increasing;  at  differ- 
ent a^s  till  30,  and  to  be  paid  to 
him  until  be  married,  devised  thus; 
^  in  case  my  son  shall  happen  to 
marry  before  he  attains  tlie  a^  of 
thirty,  then  I  j^ive  and  devise  to 
him  and  the  heirs  of  his  body  all 
my  real  and  personal  estates,  &c. 
and  if  my  son  shall  happen  to  die 
ivithout  leavias;  issue  of  his  body, 
then  I  e;ive  and  devise  the  same  to 
my  brother  B. :"  held  that  the  son 
to^  an  estate  tail  in  the  real  es- 
tates, and  the  personal  estate  ab- 
solutely. Daintry  v.  Daintry.  6 
Tenn  Rep.  307. 

45  A  devise  to  trustees  in  trust  to  re- 
ceive rents  and  profits  during  the 
life  of  w9.  and  that  such  rents  and 
profits  shall  be  applied  for  the  sub- 
sistence and  maintenance  of  the  said 
•tf.  durint;  his  life,  is  not  an  n<(c  eX' 
eciited  in  •A.  and  cannot  unite  with 
a  siibseq'ient  les^al  limitation  to  the 
heirs  of  the  body  of  .^.  Silvester  v. 
JFilsnn.    2  Term  Rep.  ***. 

4S  Under  a  devise  of  land  to  the  tes- 
tator^s  son  Joseph^  his  heirs  and  aS" 
assigns  for  ever  ;  hut  in  case  his 
son  should  die  without  issue,  then, 
to  s;o  to.  the  ehild  of  which  his  so* 
oond  wife  was  enscient :  held,  that 
J'^^t'ph  took  an  estate  tail.  Doe  d. 
Rllia  V.  RHis,     9  Rast^  332. 

47  J>r.  in  August^  177H,  devised  land 
ta  his  soa  fFiUiam  for  life,  remaia- 


der  to  W.  the  %9/n  of  ffU1iam.{if* 
inq;  at  the  time  of  the  devise. lor 
life,  with  remainder  to  the  first  aii 
every  other  son  of  the  first  mob  of 
William  successively,  in  tail  mail^ 
with  remainder  to  the  seroiid  son  tf 
William^  (\hexk  in  esse.)  u^ith  rp- 
mainder  to  \\\%  first  and  every  other 
son  successively  in  tail  male,  with 
remainder  to  every  other  irnbora 
son  of  fFUliam  sueeessively^  in  rail 
roa'e  ;  remainder  to  the  testator^s 
second  son  Samuel  for  life ;  reaiaiD* 
der  to  the  first  and  every  other  son 
of  *S^ni?i^^ successively,  in  tail  male, 
with  remainder  to  the  legator's 
three  daughters,  in  tail  c;eneraU  as 
tenants  in  common  ;  with  remain* 
der  to  the  sa  n?  three  dani^hters  ia 
fee  ;  and  devised  to  tra^fteeis  to  pre- 
serve contingent  remainder*.  The 
testator  died  the  isl  J^Lireh^  1780, 
leavins;  issue  two  sons,  HlUiam  and 
Samuel^  and  three  daus;hters.  Wll* 
Ham,  the  eldest  son,  entered  under 
the  will,  and  died  seized,  in  ApriU 
179A,  leaving  two  sons,  fFUOam  a-id 
Hfnry  ;  and  William^  the  g^randsoa 
of  the  testator,  entered,  on  rhe 
death  of  his  father,  under  the  will, 
and  died  seized,  in  Juju^  1799, 
leaving  issue  a  daughter,  and  his 
wife  privement  enscient^  who  was 
delivered  of  a  son,  also  namod  WU* 
liam^  in  October,  tT99.  It  was  held» 
that  the  posthumous  9f%n  took  the  es« 
tate  in  remainder,  by  the  devise,  in 
the  same  manner  as  if  he  had  been 
born  in  the  lifetime  of  hit  father. 
Stedfast  ex  dem.  JVicWl  ▼.  «V1c&- 
oU.  3  Johns,  Cas.  19. 
48  C.  hy  his  last  will  and  teBtamnt, 
after  charging  his  estate  with  the 
payment  of  a  debt,  providing  for 
nis  wife,  &e.  devised  his  real  an^ 
personal  estate  to  his  foifr  sons  miiJ 
a  daughter  Elizabeth,  and  then  ad^ 
ed,  further  my  mind  and  will  tfi 
thai  if  anif  of  my  said  sonsj  JFHUMa, 
Jiicoh,  ThomaSy  and  John^  or  «y 
daughter  Jfnry,  shall  hajvpen  /•»  &$ 
xvilhoid  heirs  male  of  their  M«Rs, 
that  then  the  lands  shall  refnr^  h  the 
survivors  to  be  equally  diviidh^ 
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itueen  them:  it  was  hel<l9  that  these 
words  did  not  create  an  extate  tail, 
but  a  remainder  over  in  Ice  to  the 
sarvivors,  od  failure  of  the  nlale 
hcir.i  of  the  person  first  dyin«;. 
Fosdick  and  others  r.  ComelL  1 
Johns.  Rep,  4flfQ. 
49  <*  I  devise  the  residae  of  my  estate 
to  •/.  P,  durius;  the  term  of  his  na- 
tural life,  and  if  he  leaves  lawful 
issue,  then  I  g;ive  my  real  estate 
unto  such  issue  :  But  in  case  of  his 
dying  without  issue,  or  they  dying; 
under  21,  then  1  devise  all  my  real 
estate  unto  A.  J,  his  heirs  and  as- 
signs, on  condition  that  he,  or  they, 
pay,  &e."  Adjud.:;ed,  that  /.  P. 
took  au  estate  tail;  whieh  was  for- 
feited by  his  attainder.      1  Dallas, 

50  *i,  devises  sundry  parcels  of  lands 
to  his  nephews  ti.  and  C.  severally 
and  in  distinct  parts,  to  have  and  to 
hold  the  parts  devised  to  B,  to  him, 
his  heirs  and  assigns  forever^  on  the 
conditions  artd  limitations  after  in 
his  will  mentioned :  and  to  have  and 
to  hold  the  parts  devised  to  C  to 
him^  his  heirs  and  assigns  forever^ 
on  the  conditions  and  contingencies 
after  mentioned  in  his  will:  the  testat- 
tor  then  adds,  '^  and  it  is  ihy  will  and 
pleasure^  and  I  have  made  the  forego- 
ing  devises  and  be.quests^  with  the  pro- 
vision  and  limitation^  that  if  it  shouUl 
so  happen  that  the  said  B.  should  dc- 
cease^  leaving  no  heirs  of  his  hddy 
lawftdbi  begotten^  and  the  mid  C.  or 
any  heirs  by  him  the  said  C  law« 
fully  begotten,  then  alivej  that  in 
such  case  all  the  devises  and  bemtests 
of  real  estate  herein  before  made  to 
the  said  B,  shall  be  and  remain  to 
hint  the  said  C  or  such  his  said 
heirs.  And  in  case  the  said  C. 
shoidd  decease^  leaving  no  heirs  of 
his  bodtfj  begotten,  living  the  said  B, 
or  any  heirs  of  uis  body  lawfully 
begotten,  in  such  case  all  the  lands 
herein  before  devised  to  the  said  C. 
shall  be  mid  remain  to  the  said  Z7.  or 
such  his  said  heirs.  But  in  case 
both  the  said  B.  and  C.  shjJild  de- 
•eas^  leaving  no  heirs  qf  elth&r  of 
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tlieir  bodies  begotten,  then  all  the, 
lands  AiTein  before  given  to  the  said 
B.  and  0.  or  eitfier  of  them,  shall- be 
and  remain  to  the  children  of  my 
brethren  and  sister,  who  shall  then 
survive.^^  This  was  hoideu  to  be  a 
devise  to  the  ^  two  nephews  in  tail, 
with  cross  remainders  in  tail,  ami  a 
contingeut  remainder  to  the  chil- 
dren of  the  testator's  brethren  and 
sister  living  when  these  estates  tail 
should  be  spent.  Hawky  d^  at,  v. 
Northampton.  8  Mass.  3. 
5i  \  devise  to  husband  and  wife 
creates  a  jointenaney,  notwithstand- 
ing the  statute  of  l7S3,  c«  G2.  Fox 
V.  Fletclien    8  Mass.  27-h. 

VI.  Estate  for  Life. 

1  Devise  to  A,  for  life,  and  if  he  has 
issue  male,  then  to  such  issue  male 
and  his  heirs ;  and  if  he  die  with- 
out issue  male,  to  B.  and  his  heirs. 
A.  has  but  an  estate  for  life,  and^ 
both  remainders  are  contingent. 
Luddington  v.  JCinei     i  L.  Baym. 

.,  9flf3.    'l  Salk.  224^4 

2  Devise  of  lands  and  hereditainients 
to  A.  and  B,  in  trust  tof  others  itL 
tail  and  iii  fee  is  a  devise  in  fee  to 
the  trustees,  thongh  there  be  not  the 
words  heirs,  or  for  ever.  Devise  to 
A.  for  life,  then  to  trustees  in  trust 
for  his  sisters  equally,  during  their 
natural  lives,  without  comniittine 
wa^e,  with  proviso  that  they  shall 
be  reimbursed  whatever  part  of  th» 
dool.they  shall  pay,  by  getting  codls 
off  the  premises ;  ^^  and  if  either  of 
his  sisters  should  happen  to  die, 
leaving  issue  or  issues  of  her  or 
their  bodies,  lawfully  begotten,  then 
in  trust  for  siich  issue  or  issues  of 
the  mother's  share,  or  else  in  trust 
for  the  survivor  or  survivors  of 
them,  ond  their  respective  issue  or 
issues/  And  if  it  should  happen 
that  both  sisters  should  die  without 
issue  as  aforesaid,  and  their  issua 
or  issues  to  die  without  issue  or  is- 
snes  lawfully  to  be  begotten,"  then 
a  device  over  in  tail  male.  Th» 
sisters  tarke  an  estate  for  life  oo)y, 
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with  contingent  remainders  to  their 
children,  ^haw  t.  fFeigh.  2  Sir. 
798. 

3  Testator  deFiset  property  to  his 
daughter  Jane^  her  heirs  and  as- 
signs for  ever.  ^<  But  in  ease  my 
said  daughter  dies  before. she  at- 
tains the  age  of  21  years,  and  hare 
no  issue,-  then  my  will  is,  that  my 
nephew,  John  liardisty^  shall  have 
my  said  oopyhold  lands  and  tene- 
ments." These  words  held  to  cre- 
ate only  an  estate  for  life  in  John 
Hardily.  Boe  of  tk4^  Dem.  of  JCiV' 
hff  V.  Halmes.    3  iVils,  80. 

4  One  devises,  ^'  As  to  all  siieh  world- 
ly estate  as  God  has  endued  me 
with,  I  give  as  follows : — I  devise 
that  all  my  freehold  messuage,  Iv- 
ing  in  G.  to  J£  R.  6.  iZ.  and  T.  R. 
tonally."  And  afterwards,  a- 
mongst  other  legacies,  he  gives  iOs. 
to  his  heir  at  law.  The  devisees, 
notwithstanding  the  introductory 
worda,  and  the  disinheriting  legacy 
to  the  heir,  take  only  an  estate  for 
life^  and  are  tenants  in  eomnon. 
Den  V.  Gaskin.  1  Cowp,  657.  2 
BoUff.  760. 

To  miS:e  such  introductory  words  op« 
orate  as  an  enlargement  of  a  devise 
of  land«  without  words  of  limita- 
tion added,  they  must  be  connected 
with  such  devise.    lb. 

The  court  will  make  great  use  of  the 
introdttotion  of  a  will  in  favour  of 
the  clear  intention  of  the  testator, 
and  in  favour  of  creditors,  to  make 
a  real  estate  liable  to  debts.    lb, 

I  give  to  one,  '^  in  fee  simple,"  or  ^'  all 
my  estate,"  tantamount  lo  words  of 
limitation.    lb, 

b  One  devises  his  lands  to  his  broth- 
er for  life,  remainder  to  trustees  to 
preserve  eontingent  remainders ; 
remainder  to  the  first  and  other 
sons  of  his  brother  in  tail  male  suc- 
eessiveiy  ;  remainder  to  his  broth- 
er's daughters  in  tail ;  remainder 
to  his  four  sisters  and  a  niece  for 
their  lives,  share  and  share  alike, 
as  tenants  in  common,  and  not  as 
joint  tenants  %  remainder  to  their 
tons  sQcoessively  in  tail ;    remain- 


der to  their  daughters  in  tail ;  re- 
version to  his  own  right  heirs :  vid 
then  devises  to  another  aisiter  o4y 
a  small  annuity.  The  fmir  sistcn 
and  the  niece  take  several  estaia 
for  life,  with  several  reoivnders  to 
their  sons  and  daugliters  respeedve- 
Iv  ;  and  there  are  no  emss  reaiaifr- 
Att%,  The  presnmptioB  of  law  is 
in  favour  of  raisingcross  remaiadcn 
bet  ween  t  w  o  on  ly,  and  against  raiaii^ 
cross  remainders  bet«\ceB  more  thmm 
two ;  but  the  presumption  in  either 
case  may  be  rebutted  by  manifest 
circumstanses  of  intention  appaitni 
on  the  face  of  the  will.  Perry  t. 
White,     1  Coirp.  777. 

6  ^  All  my  lands  in  (or  at)  AP  are 
word4  descriptive  of  loeaJity^  and 
pass  only  a  life  estate.  2  jiwgjias^ 
434,  763. 

And  this,  although  the  testator  shoaU 
have  marked  his  disapiirohalioin  of 
Lis  heir  at  law  by  a  legacy  of  la. 
lii§:hi  V.  SidebMam.    2  Ekmg.  799 
to  764. 

In  general,  if  an  estate  is  given  inclef- 
initely,  without  \%ords  of  JimitalMiu 
an  interest  for  life  passes.  aZIoig. 
7^6,  n. 

7  Devise  to  T.  W,  for  life,  remainder 
to  trustees  during  the  life  of  71  JSR  ; 
remainder  to  the  heirs  of  the  body 
of  T.  W,  ;  is  an  estate  for  life*  aad 
not  an  estate  tail,  there  being  words 
of  restriction,  that  T,  IF.  smII  not 
sell  for  longer  than  his  own  Hft^ 
and  tlie  estate  being  devised  to  that 
intent.  Fmin  v.  make,  i  jBiacfe. 
672.     4  Burr,  2579. 

8  Devise  to  receive  rents  and  profits 
during  the   lives  of  the  lestatsr^s 
four  daughters  and   the  survivor, 
and  to  pay  the   same  to  sock  sar- 
vivor  and  to  the  children  of  sack 
as    die,   remainder    the    chiidm 
(after  sale)  in  equal  portions.    He 
four  daughtei  s,  during  their  lr*e$, 
are  entitled  to  (be  annual  re»U  atA 
profits.  Saunders  v.  Lowe,  2  Aafc- 

1014. 

9  De\  ise  to  ^.  for  life,  and  thfn  to 
be  at  her  disposal  to  any  of  her 
children,  givoi  an  estate  brUfer 
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with  a  powef'to  dttpose  of  the  fee, 
difference  bietween  a  power  appen- 
dant to  the  estate  and  eoliatteral. 
~  Tfunnlinsau  r.  jUigkton,  i  kkUk. 
239: 

10  Devise  to.^.  and  B.  of  all  bis  real 
and  personal  estale*  to  be  equally 
divided  between  them,  or  the  long- 
est survivor,  paying;  his  lawful  debts, 
and,  after  (heir  decease,  to  the 
male  hefr,  gi\es  .d.  and  B,  only  a 
conditional  e:^iatc  for  life.  Doe  on 
demise  of  Cole  v.  Weston.  2  Black. 
±215. 

11  Devise  to  B,  and  his  heirs  lawful- 
Jj  begotten,  viz.  the  first,  second, 
and  every  other  son  of  the  body  of 
B»  and  the  heirs  of  the  body  of  such 
first  son,  &e.  B,  takes  only  an  es- 
tate for  life.  La^o  v.  Davis.  2 
8tr.  84-9.     2  L.  Raym.  IMI, 

12  ti.  by  v(i[\  gave  an  annuity  to  B. 
for  her  life,  to  be  paid  to  her  out  of 
certain  lands  by  his  executor ;  and 
then  devr<ied  those  lands  to  C.  and 
appointed  O.  his  executor.  Held, 
that  C.  took  an  estate  at  least  du- 
ring the  life  of  the  annuitant.  Jen- 
kins  V.  Jenkins.     fFiUes,  690. 

^u.  If  he  did  not  take  au  estate  in 
fee?   Semb,    lb, 

13  Un/ler  a  devise  to  ^.  for  life, 
and  after,  his  decease  to  the  male 
children  of  »^.  successively,  and  t-o 
their  heirs,  and,  in  default  of  such 
Male  children,  to  the  female  ohil- 
dren  of  t^.  and  their  heirs ;  and  in 
case  •S.  die  vithont  issnc,  then  to 
B.  (the  elder  brother  of  .^.)  in  fee. 
t.^.  takes  only  an  estate  for  life. 
Oinger  d.  White  v.  W/iite  Willesj 
848. 

-14  Absolute  devise,  no  averment  can 
be  admitted  of  trust  for  supersti- 
tioiTS  uses  by  statutes  of  frauds. 
The  King  v.'  Lady  Partington,  i 
Salk.  162. 

10  Devise  of  lands  to  charitable  uses 
not  in  writing,  or  without  three 
witnesses,  is  void.  Oenner  v.  Hat' 
per.    In  Chanc.    1  Salk.  162. 

16  By  devise  to  ^.  for  life,  remainder 
to  trustees  to  support  contingent. re- 
mainders   during   «^.'s    life,   and; 


from  and  after  his  own  decease, 
then  to  the  heirs  of  his  body,  d. 
takes  an  estate  for  life,  with  a  ves- 
ted remainder  to  himself  in  tail, 
the  words,  "  heirs  of  the  body,*'  be- 
ing words  of  limitation,  iludgson 
V.  M^mbrose.  i  Douglas^  83f  to  d4J, 
and  n. 

17  By  this  devise,  viz.  ^  I  give  and 
demise  to  .i.  her  heirs  and  assigns 
forever,  all  my  lands  at  B.  and  I 
give  and  bequeath  to  •S.  aforesaid 
ail  my  lands  at  CJ^  A.  only  takes 
an  estate  for  life  in  the  lands  at  C 
and  the  reversion  shall  descend, 
although  the  will  begin  with  these 
introdoctory  words  :  "  For  those 
wordly  goods  and  estates  wherewith 
it  has  pleased  God  to  bless  me," 
and  contain  a  legacy  of  is.  to  the 
heir  at  law*  Ri^t  r.  Bidebotham^ 
2  Dtrtig.  769  to  764. 

18  So,  though  M  will  begins  with  like 
introductory  words,  and  then  the 
testator  gives  all  hts  freehold  tene- 
ments lying  in  O.  to  Ji»  B.  and  C. 
^  to  them,  my  sister^s  sons ;  and 
then,  amongst  several  pecuniary 
legacies,  leaves  iOs.  to  his  heir  at 
law ;  j9.,  B.  and  C.  take  only  for 
life,  and  the  reversion  descends. 
Denny.  Qaskin.  2  Doug.  760, 761. 
1  Coipp.  657. 

19  So,  where .  there  are  similar  intro- 
ductory words,  and  the  testator 
gives  his  house  to  a  younger  son  S. 
and  after  the  death  of  8.  to  A.  and 
B.  sons  of  S.  and  a  legacy  of  is.  to 
the  husband  of  his  heir  at  law,  m8» 
and  jB.  only  take  for  life,  and  the 
reversion  descends.  £fg^  y.  Rus^ 
sell.    2  Doug.  761. 

So,  if,  after  a  similar  introduction,  the 
testator  gives  all  his  real  estate  to 
his  nife  for  life,  and  to  his  son  P. 
after  his  wife's  death,  all  his  land 
at  W.  and,  among  several  legacies, 
0s.  each  to  all  his  grandchildren, 
among  whom  were  his  heir  at  law, 
P.  shall  only  take  the  land  at  W. 
for  life,  and  the  reversion  shall  de- 
scend,   lb. 

20  Yet  snch  introductory  words  ara 
material  in  the  construe  tion  of  a 
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will.  Maundy  v.  Mcaindxj.  2  Doug, 

21  •^.  devised  his  estate  real  apd  perr 
tonal,  *'  in  trust  to  trustees  Ibi  Lis 
brolhcr  /i.  and  hig  jirst  and  every 
other  S(m  in  tail  nialp  ;  failure  of 
8ueli  issue  to  hjs  brother  C.  and  hi^ 
first  and  every  other  son  in  tail 
ipale?  &c.  &e.  in  all  t]ie  foregoing 
cases  wii  hQutimpeai'hnient  of  Maste, 
other  than  wilful;*'  and  directed 
J  he  renewal^  of  ^  leasehold  estate 
to  be  made  '^  by  the  the  tenant  for 
life  ;  held  that  B.  took  only  a  life 
estate,  with  remainder  in  tail  to  his 
children,  and  that  the  devisor  in- 
tended to  use  the  words  *'  first  and 
every  other  son''  at  words  of  pur 
ehasc.  l)oe  fi,  Fhipps  v.  Z.  Mulr 
grove-    5  Tenn  JRep,  820. 

2^  Under  a  devise  to  »9.  for  her  na- 
tural life,  withoqt  impeachment 
of  waste,  remainder  to  trustees  to 
preserve  eontingent  remainders,  re- 
maipder  to  the  heirs  male  of  the 
body  ofJi,  tq  be  bego^en,  severally, 
successively,  and  in  remainder  one 
after  another,  according  to  seniori- 
ty, &c.  the  elder  of  such  sons  and 
the  heirs  male  of  his  body  being  al* 
ways  preferred  before  the  younger 
pf  men  son  and  sonSy  and  the  heirs 
male  of  their  bodies ;  and  in  default 
of  such  issue,  to  the  dav^liier  an4 
daughters  of  the  body  of  ^.  as  ten- 
ants in  common  in  tail,  remainder 
over  :  held  •S,  only  took  an  cist^te 
for  life,  and  that  the  words  heirs 
male  of  her  body  were  explained  by 
the  subsequent  words  to  mean  first 
and  other  sous.  Goodtitle  d.  Sweet 
V.  IJerrin;;^,    i    Eastf  264. 

23  The  words  heirs  male  of  llie  body 
may  be  construed  to  1)o  words  of 
purchase,  if  they  are  cleanly  sq  in- 
tended to  be.    lb. 

24  Under  a  device  **  to  A.  for  life, 
and  afler  him  (o  hit  eldett  or  any 
otherson  aft^r  him  furlife^  and  af^er 
them  to  as  many  of  his  descendants 
issue  male  as  shall  be  heirs  of  his 
or  their  bodies  down  to  the  tenth 
r:rneratiou,  during  their  natural 
iivcs  :"  held  that  fl*  ^^ok  no  more 


than  a  life  estate  $  -  for  bere  mio 
general  intent  to  create  an  tsliHt 
tail,  as  coDtra^dislingalshed  frwi 
the  particular  intent  to  give  an  es- 
tate for  life  to  the  first  taker  :  Ihi 
a  single  intent, to  create  a  succes- 
sion of  life  estates  to  perMms  not  ta 
6sse,  which  the  lai^  ^ill  not  allow. 
Seauard  v.  WUleck^    b  M^Gsty  i  93. 

25  Ji.  devised  two  hpnses  to  his  nife 
tor  life,  and  willed  that  on  ^^ment 
pf  a  sum  of  money  la  the  wife  bj 
B.  (one  of  hit  ^on^)/).  shoald  share 
equally  alike  with  the  rest  af  his 
brothers  and  tisters  C.^IK^  andJS.; 
and  if  any  of  hit  eliildren  skoold 
die,  then  the  share  of  liim  or  her 
thou  Id  go  amongst  the  survivors : 
held  that  the  children  i?.,  C^  D, 
and  E,  took  only  ei^tatos  twiife  oader 
the  will,  GooHiitle  d.  Sickardson  v. 
Edmiaids.    7  Term  Bep.  635. 

$6  Under  a  devise  to  ^  «tf.  for  life  re- 
mainder to  his  first  and  other  &oai 
in  tail  male,  remainder  to  the  use 
of  all  and  every  the  daaghters, 
&c.  as  tenants  in  eomnioii,  and  m 
defahdt  of  such  issue^  to  the  ate  of 
the  right  heirt  of  the  devisor^^  an 
0)1  ly  daughter  took  only  an  estate 
for  life  on  the  death  of  jS.  writboat 
a  son.  Hay  v.  2fie  Earl  of  CaaA' 
try.    3  Term  Bep,  83. 

27  By  a  devise  to  8  JS/hshj  son  of  T. 
apd  M,  Mishj  for  life,  remaiodrr 
to  trustees,  &c.  remainder  fo  tfce 
first  and  other  sons  of  &  JVbsfe,  and 
the  heirs  male   of  kis  and   their 
bodies  respectively,  and  for  default 
of  such  issue,  to  the  nse  of  all  and 
every  the  dauber  and  tUtvghfrrs^ 
of  tlic  said  T.  ^Vltsft,  on  flie  body  of 
the  said  M.  his  wife  begotten  oxm! 
to  be  begotten,  wAfor  dffjadlfi4 
such  issite^  to  the  use  of  the  n^ 
heirs  of  the  said  T.Mtsk  fbrev^*. 
a  daughter  of  T.  Mish  oaiy  ttei 
an  estate  for  life.    Denn  d.  BnM^ 
v.  Fage,    8  Term  Bep,  87. 

28  ^.  devised  to  B.  preaeker  of  t*it 
me<^tinghouse  of  C.  for  life,  00  c«m- 
dition  that  he  shoald  eoovcy  th* 
premises  to  trustees^  to  take  plan 
after  /?.>  death,  for  the  n?e  'ir^ 
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•opport  of  the  preaching  the  word 
of  God  at  the  meetinghouse  forever, 
and  in  ease  the  preaching  there 
should  be  discontinued)  then  over  to 
a  charity  school ;  held  thect  B.  took 
an  e«Ute  for  life,  though  the  devise 
over  after  his  death  would  be  void 
\>y  Stat.  9  G.  3,  c.  36.  Doe  d.  Phil- 
lips  V.  Aldrich.    4  T^rm  Rep*  264. 

29  A  devise  to  trnstees  of  a  reversion 
in  land  (after  payment  of  debts,  (kc. 
which  were  found  to  be  paid)  to  he 
applied  by  tuem  and  their  succes- 
sors, and  the  officiating  miniiiters 
for  the  time  being  of  a  methodist 
congregation,  as  they  should  from 
time  to  time  think  nt  to  apply  the 
samet  is  not  a  devise  to  charitable 
uses  within  the  stat.  9  G.  2,  c.  86, 
and  therefore  held,  that  tlie  trus- 
tees were  entitled  to  recover  at  law 
however  the  court  of  chancery 
might  afterwards  direct  the  appli- 
eatioa  of  the  trust  fund.  Dot,  d. 
Toone  v.  Copestake,    6  East^  329, 

30  d,  by  his  last  will,  devised  as  fol- 
lows :  ^'  Now  for  settling  my  tem- 
poral estate,  &«.  I  give  and  be- 
oneath  unto  my  three  daughters, 
G.  W.  and  8.  to  each  of  them  Z5 
pounds  a  piece,  which  I  will  and 
require  my  three  sons  shall  pay  out 
of  my  fast  estate,  when  it  shall  fall 
into  their  hands ;  the  first  of  all,  I 
leave  my  loving  wife  Anm^  the  sole 
possession  of  all  my  estate,  lands, 
goods,  and  chattels;  which  she 
shall  enjoy,  as  long  as  she  shall 
continue  my  widow ;  after  it  shall 
fall  to  niy  children,  1  will  and  re- 
quire my  three  sons,  to  pay  each  of 
their  sisters  Z5  pounds  a  piece,  as 
soon  as  it  shall  fall  into  their  hands ; 
they  shall  pay  unto  each  sister  as 
they  shall  eome  of  age,  and  if  any 

.  of  my  children  die  before  they  shall 
come  of  age,  their  part  shall  be  di- 
vided among  the  rest,"  &c.  Two 
of  ihe  sons  died  under  age ;  and 
one  of  the  daughters  afterwards  di- 
ed, without  issue.  The  third  son 
also  died,  leaving  issue;  it  was 
hehU  that  the  wife  took  an  estate 
for  life,  with  a  tested  remainder  in 


fee,  to  the  sons ;  that  the  devise  o- 
ver  to  the  surviving  children  was  a 
good  executory  devise.  Jackson  ex 
,'dem.  Decker  and  oUiers  ▼.  JHerrilL 
6  Johns.  Rep.  185. 

The  words  children,  includes  both  sons 
and  daughters.     Ibid. 

The  word  estate,  in  a  devise,  is  suf- 
ficient to  pass  a  fee.    Ibid. 

31  If  lands  be  devised  to  another, 
with,  directions  to  him  to  pay  a 

.  gross  sum  out  of  it,  the  devisee 
takes  an  estate  in  fee,  %>  ithout  any 
other  words,  though  the  sum  paid 
docs  not  amount  to  a  year's  rent  of 
the  land ;  and  though  the  payment 
of  the  sum  is  postponed.     JMd. 

^2  d.y  by  his  last  will,  devised  as  fol- 
lows :  ^'  As  touching  such  worldly 
estate,  wherewith  it  hath  pleased 
God  to  bless  me,  I  give,  devise,  and 
dispose  of  tlie  same  in  the  following 
manner  and  form :  ^'  First,  I  give 
to  Jeremiahf  my  eldest  son,  40l.  to 
he  levied  out  of  my  estate ;  to  my 
son  Jacob,  40l.  &c. ;  to  ray  daugh- 
ter E.  5^  dollars,  &c.  to  my  youngest 
son,  James,  1  give  and  bequeath  a 
certain  lot,  &,  Also,  to  my  be- 
loved son,  Henry,  1  give  and  be- 
queath all  this  eertain  lot  of  land 
which  I  now  possess,  with  the  farm- 
ing utensils,"  &e. ;  and  added,  ^'  all 
these  legacies  beforementioned,  to 
be  paid  on  the  1st  of  Jday,  1800, 
and  to  be  raised  and  levied  out  of 
my  estate,"  and  then  appointei?  his 
son,  Henry,  and  another  person,  his 
executors.  It  was  held  that  Henry 
took  an  estate  for  life  only,  it  being 
contingent,  whether  the  devisee 
would  be  chargeable  \«ith  the  pay- 
ment of  the  legacies.  Jackson  ex 
dem.  Harris  v.  Margaret  Harris,  s 
Jolins.  Rep,  141.  '' 

33  T.  B,  begins  his  will,  ^^  and  as  to 
what  worldly  estate  I  am  blessed 
with,  I  dispose  of  as  followeth :" 
jand  then  he  devises*  1st,  ^^  To  his 
son  J.  B.  a  bouse  and  plantation 
where  the  testator  then  dwelt,  &e. 
to  have  and  to  hold  unto  the  said 
.  J.  B.  his  heirs  and  assi/rns  forever^ 
he  paying,"  &c.   2d,  "  To  his  wife 


518 


DEVISE  VI.  VII. 


M.  a  certain  pieee  of  land,  bound- 
ing^ &e.  also,  lie  gave  his  rnft 
one  third  of  such  moveable  estate 
as  should  remain  after  the  payment 
of  his  debts,  funeral  expenees,  and 
legacies,  which  should  be  in  lieu  of 
her  dowet  or  thiinls  of  his  estaf4e  : 
And  Sd,  after  bequeathing  «ome 
legacies,  he  directs  his  house  and 
land  by  the  mill  to  be  sold  by  his 
executors ;  JStdjudged,  that  the  mh 
JU,  had  only  an  estate .  for  the  life 
in  the  piece  of  land  devised  to  her. 
1  Dallas^  226. 

VII.  Femes  Co^ert^  Devises  in  favor  of. 

1  Devise  to  a  son^  of  which  the  tes- 
tator supposed  bis  wife  to  be  enscient 
at  the  time  of  making  his  will,  when 
he  shmitd aUain  theage  of  21  years; 
but  if  a  daughter,  then  one  moiety 
of  his  estate  to  his  trtfe,'and  the 
other  moiety  to  his  two  daughters 
(there  being  one  alive  at  that  time,) 
when  they  should  attain  their  ages 
of  :2i,  with  survivorship  as  between 
the  daughters.  If  both  die  before 
21^  their  moiety  to  go  to  the  wife 
and  her  heirs  forever ;  if  she  died, 
her  ^are  to  go  to  them*  The  wife  . 
proved  tio^  to  have  been  enscient ; 
the  testator  died,  and  so  did  the 
daughter,  without  issue,  and  under 
age.  The  wife  shall  take  the  uphols 
estate*  Statham  v.  BeU.  Cowjp.  40. 
1  Doug,  66,  N. 

^  Devise,  of  particnlar  lands  in  aid 
of  the  testator's  personal  estate,  to 
trnstees,  for  the  payments  of  debts, 
legacies,  and  fnneral  expenees,  ^'  all 
the  resty  residue,  and  remainder,  of 
his  real  and  personal  estate  to  liis 
wife,  her  heirs,  executors,  and  ad- 
ministrators. The  personal  estate 
is  sufficient ;  the  lands  devised  in 
aid  pass  to  the  wife  under  the  resi" 
ihiary  clause.  So  if  the  personal 
estate  had  proved  deticient  in  part 
only,  the  wife  would  have  been  en-. 
titled  to  the  remainder.  Goodtitle 
d.  Hart  v.  Knot,     Coivp,  #3. 

3     Devise  ^*  in  case  my  personal  es-  ■ 
late,  which  I  hare  before  devised 


to  my  wife,  shall  not  be  soAteient, 
1  devise  my  lands  in  it  for  payment 
of  debts  ;  and  if  not  soffieteut,  tha 
reversion  of  my  wiHs's  jotntere  ti 
be  liaMe  9  all  the  rest  and  residoe 
of  my  real  and  peroonal  Mlalel 
•  give  to  my  w  ife."  The  personalty 
Has  Bulliiuent  for  paymeaC  of  debts. 
Holden,  that  either  ibe  wife  Cook 
the  real  estdte  as  not  devised  fnMb 
her  at  all,  haying- been  only  devis- 
ed us  a  eofitingf  iiey  that  never  hap- 
pened ;  or,  that  there  uas  a  retail- 
ing trust  for  her  benefit,  io, so  mneh 
of  the  i^eal  as  should  be  surplos  af- 
ter paymeut  of  debts  imt  satisfied 
by  the  personal ;  and  that  this  in 
tbe  event  being  the  whole,  site  was 
entitled  to  the  whole  sum.     Lofft^ 

4*  '  •4.  devised  lands  in  trust  to  pay  the 
rents  and  profits  to  his  daughter, 
(whose  husband  was  then  livii^) 
for  her  life,  notwithstanding  her 
coverture,  and  not  to  he  subject  to  am^ 
control,  &e.  of  her  hsshand^  nor  lia- 
ble to  any  debts  which  he  had  or 
should  contract ;  afterwards  ibt  de- 
*^ visor  made  a  eodiciU  taking  nolica 
of  the  death,  of  his  dansrhter's  hus- 
band, wherein  he  ratified  and  e«n» 
firmed  his  said  will :  the  daughter 
is  entitled  uVider  this  devise  to  the 
rents  and  profits,  &e  free  from  the 
control  of  any  fidure  husband.  Bea» 
hie  v.  Dodd.     1  Term  Hep,  19a. 

5  A  devise  of  lands  to  trustees  and 
their  heirs  upon  trust  to  permit  a 
feme  covert  to  receive  and  take  the 
rents  and  profits  during  her  life,fcr 
her  sole  and  separate  nse,  and  after 
her  decease  to  the  use  of  the  first 
and  other  sons  of  her  body,  then  to 
the  daushters  as  tenants  in  eom- 
mon,  witn  other  like  limitations  X» 
other  femes  covert,  vests  the  legal 
estate  in  the  trustees.  ffarlQn  r. 
Hation.    7  Term  Rep,  652: 

0  One  devises  all  his  freehold  esratt 
to  his  wife  during  her  natural  life; 
^'  and  also  at  her  disposal  nor- 
wards to  leave  it  to  whom  sfce 
pleases,'^  held  that  this  only  gave 
her  power  to  leave  it  by  will;  oaA 
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therefore  that  a  duposltioa  of  il  by 
feoffment  in  her  lifetime  was  void. 
l}oe  V.  Tharky.  10  Ea^^  4^38. 
7  A  toitatori  in  ease  of  certain  de- 
Tises  and  bequests  to  his  widow 
should  pro%*e  insofficient  for  her 
comfortable  support,  directs  his  ex- 
ecutor to  sell  certiiin  lands  for  that 
end :  supplies  furnished  by  a  stran- 
ger^  after  the  death  of  the  executor, 
create  no  legal  demand  on  the  tes- 
tator's estate.    ^  Mass,  168. 

Vin.  Limitatvm  of  real  BstaU. 

1  One  possessed  of  three  species  of 
estates  in  the  eoanty  of  H.  viz,  one 
by  articles  wholly  exeadory,  anoth- 
er exeeuiory  in  part^  and  a  third 
(beina*  an  advowson)  completely  ex^ 
eciiteahy^.  recent  conveyance,  de- 
vises to  his  wife  as  follows  :  ^*  All 
the  manors,  messuage:*,  ac^^^otrsons, 
and  hereditaments  in  the  county  of 
//.  for  the  purcfiase  whereof  I  have 
already  contracted  and  agreed  ;  or, 
in  lieu  thereof,  the  money  arising 
by  the  sale  of  my  real  estate  in  the 
cotinty  of  L.^'  (with  directions  for 
completing  the  contracts.)  The 
advowsoB,  the  purchase  of  which 
was  completely  executed  before  the 
makino;  of  the  will,  shall  pass  to 
the  wife.  [Aftirmed  in  J)om.  Free.'] 
8t.  John  V.  fVintoUj  Bishnp.  CoW" 
pery  9*. 

2  Devise  to  the  testator^s  eldett  son  of 
200/.  also  to  his  three  younger  sons, 
G.  fVJ  and  G,  and  their  heirs,  a 
hoQse  and  close,  as  tenants  in  com- 
mon, when  they  ceme  at  age  oftwen-- 
ty-ane  years;  also  to  his  wife  a 
house,  and  after  her  decease  the 
same  to  go  to  his  three  danghterSf 
and  their  heirs  for  ever.  And  his 
will  further  was,  "  that  if  asy  of 
hi$  above  named  children  should  hap- 
yer  to  die  bevorb  trbt  came  of 
AGE,  and  without  issue^  then  their 
property  and  share  in  ant  of  the  a- 
hove  herrweatked  premises  to  be  equally 
divided  amon^  the  rest  of  his  suT" 
vivins^  children^  sliare  and  share  «- 
Uke.^*    The  eldest  son  was  of  age 


at  the  date  of  the  wiU ;  two  of  th» 
younger  sons  died  under  age^  and 
without  issue.  Per,  Cur.  The 
eldest  son  and  the  three  daughters 
are  equally  entitled,  with  the  sar- 
viving  younger  son,  to  the  shares  of 
the  two  deceased  brothers.  Jhnn 
d.  Balderston  v.  BaldersUm.  Cow- 
pery  say. 

3  T.  M,  seized  of  lands  in  different 
counties,  settled  them  on  his  mar- 
riage. He  purchased  other  lands 
after  the  q^arriage,  and  had  issue 
two  sons  and  two  daughters.  He 
made  his  will,  and,  amongst  other 
things,  directed  his  son  to  surrender 
the  customary  estates  in  borough 
Englisli  to  his  brother.  He  gava 
to  Edward^  the  youngest,  the  es- 
tates in  GaveUcindm  tail  male ;  re- 
mainder to  the  eldest  son  in  tail 
mail ;    remainder  to  such  son  as 

-  might  be  born  after  the  testator's 
death.  Like  limitations  of  the  ftee* 
hold  estates  in  M,  and  Q.  only  tho 
elder  nreferred  before  the  younger. 
And  ir  it  should  happen  that  all  his 
sons  died  without  issue  male,  &c. 
then  the  residue  not  befbre  dispos- 
ed of  to  his  brother  J*.  M.  for  life  ; 
remainder  to  trustees,  &c.  remain- 
der to  J,  M,  the  younger  for  life  ; 
remainder  to  the  heirs  male  of  his 
body,  with  remainders  as  before ; 
remainder  to  his  own  right  heirs  in 
fee. 

The  words  relating  to  the  after-bom 
issue  were  interlined,  and  not  notic- 
ed in  the  attestation ;  but  no  ohiU 
dren  bom  after  making  the  will. 
Holden,  that  the  devise  over  to  his 
brother  was  good,  either  as  an  im- 
mediate devise  of  the  reversion  un- 
der the  settlement^  after  failure  of 
issue  of  the  marriage ;  or  as  a  re- 
mainder after  estates  tail,  by  impli- 
cation, to  after-bora  sons  of  another 
marriage ;  or,  3dly,  as  a  devise  up- 
on a  double  contingency,  of  the  sons 
of  the  first  marriage  dying  without 
issue  I  after  second  also,  then  to  the 
brother ;  and  the  latter  contingency 
having  never  happened,  the  devise 
over  was  g^ood*     J^orgam  v.  Jmnes* 

Loft,  lea 
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4  Devise  to  trirstees  in  trnst  for  the 
use  of  the  heirs  male  of  testator's 
nephew,  J.  A^.  and  in  default  of  such 
isfiue,  to  the  use  of  the  heirs  male 
of  R,  A,  and  in  default  of  sueh  is- 
sue male,  to  the  use  of  all  and  ev- 
ery the  grandchildren  of  testator's 
brother  and  Bister,  J,  Ji.  and  S,  M. 
a<i  tenants  in  eommon.  By  a  codi- 
cil, beariQ<;  even  d^te  %yith  the  will, 
the  testator  directs  the  trustees  to 
pay  the  interest  and  produce  of  his 
real  and  personal  estate,  to  his  wife 
8»  Ji,  and  to  the  said  J.  J3l»  and  A. 
Ji.  during  their  lives,  with  survivor- 
•hip.  Ei^ht  srand  children  were 
alive  at  the  date  of  the  will ;  a 
ninth  was  born  before  the  testator 
died  ;  twelve  mire  were  born  after 
his  decease,  and  all  in  the  lifetime 
of  R.  A.  who  died  without  issue. 
Held,  that  as  the  2i  erandehildrcn 
were  all  alive  at  the  death  of  R  A, 
all  were  equ  illy  entitled.  Bdawyn 
V.  ICirver  Sr  al.     Coivp.  339. 

5  Devise  to  A,  anjl  B.  for  their  lives, 
equally  to  be  divided ;  and  after 
their  decease,  to  their  heirs  male  of 
their  bodies,  equally  to  be  divided ; 
and  if  either  of  them  die  without 
issue,  then  to  the  survivor  and  his 
heirs  male.  A,  and  0.  make  par- 
tition, and  B,  levies  a  fine  and  suf^ 
fers  a  recovery  of  his  part,  at|d  dies 
without  issue.  The  entry  of  A,  is 
taken  away,  and  no  title  accrues  to. 
him  by  the  survivorship.  Thrust' 
out  V.  Peake  ^  dnotker,    1  8tr,  i2. 

•  Devise  "  that  my  brother  have  my 
estate  durin;;  life,  and,  after  his  de- 
cease, to  his  first  and  other  sons, 
the  elder  to  be  preferred  before  the 
youngar;  and  lor  want  of  such  is- 
6ie,  my  nephew  Barloiv^  and  niece 
Fisher  to  take  share  and  share  alike 
during  life,  remainder  to  their  is- 
sue male ;  remainder  to  the  heirs  of 
my  nephew  flartoic?,  f.irever." 

The  brother  died  without  issne,  and 
defendant  elaims  under  him,  the 
plaintiff  nnder  the  nephew.  Fine 
levied,  the  remainder  man  enterad 
til  defeat  its  operation.  The  Kind's 
Bench  in  Ireland  determined,  that 


testator's  brother  took  oiily  ues< 
tote  for  life;  and  ou  error  hm, 
that  juds^eiit  was  affirmed.  Cemf- 
belt  y.  Vaushan,    Loffty  207. 

Lord  J^fansfim  said,  the  beit  rale  i& 
construtni;  ^vills,  is  to  find  the  |^- 
eral  intent ;  and  then,  as  mttck  ai 
grammar  and  lan^ua^e  will  permit, 
to  interpret  particular  cxpreisiow 
aecordingly.    Ibid, 

y  Under  a  devise  in  trust  thati.  and 
B.  shall  have  the  profit  eqaallj 
divided  between  thecn,  they  take  a« 
tenants  in  common.  Under  a  de- 
vise in  trust  for  d.  and  B.  dann' 
the  life  of  A.  as  tenant  in  f«mn«fl» 
with  an  immediate  remainder  ii 
trust  for  the  heirs  of  the  b«df  of 
B.  B.  takes  an  interest  pour  ain 
vie,  which,  in  case  she  dies  before 
d.  without  issue,  will  derolve^a 
her  personal  representative  f^«' 
ips  V.  Philips.    I  L  llajfni.  ^n. 

8  A  term  limited  in  remaiader  after 
the  father's  death,  in  trust  for  rais- 
in:; daughter's  portions  at  suehaa 
age  or  marriai^e,  when  cithtf  Mf- 
pens,  the  portions  may  be  raisw  la 
the  father^s  lifetime.  Soifoaeoi- 
tingeney,  and  the  contingency  hap- 
pens in  the  lifetime  of  the  father; 
but  not  before  it  happea*.  wrw 
^  Ux.  y.  MiiiwdU  ^  ^«^'**''' 
1  5?a/fc.  €59.  ^    j.t. 

9  LimiUtion  of  a  term  to  i.  m  w 
heirs  of  his  body  •,  and  if  he  <w 
without  is^ue  living,  B.  then  t«^' 
is  good.     Lamb  v.  JrcAer.  i  ^^ 
keldj  223,  ....AT 

10  Devise  to  A.  of  "  the  w^^^^J 
presentation  to  the  charchof  *»•« 

ter  the  death  of  the  pr<^*«;* '^y 
8or,  and  after  the  A^^^^^^'^^j .^\ 
living  to   revert  to  the  testator 

heir,'*  H  a  devise  of  the  Dfi  "^ 
of  presenting  absolutely,  ana 

merely  of  getting  him^^ 
Liujv,  Bishop  ejLinem*   *^ 

stong,  12*0.  .  ^A^ 

11  Lands  devised  to  /  -5.  ^^V\. 
heir  23,0301.  within  twenty  yea^^ 
lOODl.  ptr  Mtnuyn.     Heir  ea 
for  non  payment,  as  for  forf«|^^ 

and    devisee  rclievei    w^*^      / 
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forl^itnre,  equity  ean  relieve  where 
thej  eati  give  satisfaction.  Oritn^ 
ston  V.  Lord  Bruce  ^'  Ux,  1707,  in 
chancery*     1  SaUc.  150. 

±2  Devise  to  A.  for  life,  ami  after 
death  to  B,  and  her  children  of  her 
body  bei^tten  or  to  be  beq^tten  by 
G,  her  husband,  and  their  heirg  for- 
ever, one  child  being  born  at  the 
time ;  this  creates  a  joint  tenancy 
between  B*  and  her  children.  Gates 
on  tfie  demise  of  Elizabeth  ffaiterly 
V.  Jackson.    2  Htr.  117;2. 

13  Limitations  upon  the  contingency 
of  failure  of  supposed  future  issue, 
and  that  issue  never  comes  into  be- 
ing, the  limitations  over  are  as 
good  as  if  the  contingency  had  hap- 
pened of  such  issue  being  born  and 
failing.     Stain/iam  v.  BelL     Lofflj 

4.-lt  Devise  to  If,  of  an  entire  farm  iii 
the  occupation  of  B,  (which  includ- 
ed a  small  parcel  of  niarsh  land.) 
not  to  .be  dismembered  by  a  subse- 
quent devise  in  the  same  will  of  all 
the  testatrix's  marsh  lands  to  M. 
she  having  a  large  estate  in  marsh 
lands  besides,  which  was  let  to  a 
separate  tenant  Holdfast  v.  Par- 
doe,    2  Black,  975. 

Iff  Limitation  to  C»  for  life,  and  from 
and  after  the  expiration  of  that  term, 
to  her  son  and  so7i*s  daughter  and 
daughters  equally  to  he  divided  ;  and 
on  default  of  such  son,  &c.  lim- 
itation over ;  holdcn  only  to  be  a 
life  interest  to  the  sen  and  sons,  &c. 
Goodright  ex  dem.  of  Parrack  v. 
Patch.     Lqfftj  221. 

16  Lands  pass  by  a  will  made  before 
a  recovery  snftered ;  but  after  the 
deed  to  lead  the  uses.  Selwyny  Esq, 
V.  Selwyny  WidotVy  and  others,  2 
Burr.  ±iSi.  i  Black.  222.  8.C.25i, 

17  Devise  of  the  rents  and  profits  to 
•/i.  to  be  paid  by  the  executors,  is  a 
devise  of  the  lands  to  A,  South  v. 
AMne.    l  Salk.  328. 

18  Devise  to  the  heir  at  law  in  tail, 
with  a  proviso  for  taking  the  testa- 
lor\  name,  is  not  a  conditional  lim-- 
itation.  Gulliver  v.  Ashby.  1  Black, 
607.     4  Burr.  1929. 

66 


19  Devise  by  testator  to  liis  five  chil- 
dren, and  the  survivors  and  survi- 
vor of  them,  and  the  executors  and 
administrators  of  such  survivor, 
share  and  share  alike,  as  tenants 
in  common,  and  not  as  joint  tenants, 
is  a  tenancy  in  common  iu  fee. 
Rose  V.  Hill.    S  Burr.  1881. 

20  A  devise  to  A.  arid  his  brotiierg 
successivelv  (without  mentiorilna: 
the  order  of  succession,)  for  their 
lives  With  this  condition,  that  they 
do  not  enter  on  or  enjoy  the  premi- 
ses until  a  month  after  their  mar- 
riages;  is  sufficiently  certain  ;  and 
if  Ji.  is  the  elder  of  the  brothers, 
they  shall  take  according  to  their 
seniority.  On»ley  v.  Peak.  2  L. 
Raym.  1313. 

21  Devise  to  one  and  her  heirs,  niay, 
in  particular  circumstances,  make 
the  heirs  take  by  purchase. 
This  is  wher^  the  words  "  heirs 
of  the  body"  are  used  as  the 
designaiio  personcBj  and  not  for  th« 
purpose  of  giving  an  inheritance. 
2^06  ex  dem.  Lon^  v.  Laming.  2 
Burr.  1100;  1  Blackstone.  2^s, 
S.  C. 

22  Land  occupied  with  an  hoase,  and 
highly  convenient  for  the  nse  of  it, 
will  pass  in  a  will  by  the  word  ap- 
purtenances, though  held  for  a  dif- 
ferent term.  Doe  on  demise  of  Lem^ 
priere  v.  Martin,  2  Blackstone^ 
1148. 

23  The  words  '^  messuage,  &e."  wilf, 
with  special  cireumstanees,  carry 
lands  in  a  devise  by  will.  Gulliver 
on  the  dem.  of  Jeffreys  v,  Poyntz, 
2  Black.  726.     3  fVils.  141. 

24  A  devise  of  all  the'testator^s  real 
estate  in  A.  to  B.  daring  life,  and 
at  B.h  death  to  the  children  of  B. 
with  remainder  over,  gives  either 
an  estate  tail  t§.  or  an  estate  for 
life  to  B.  remainder  in  tail  to  the 
children  of  B.  Hodges  t.  Middk- 
ton.    2  Doug.  430. 

23  Under  a  devise  of  land  to  trustees^ 
to  pay  20l.  of  the  rents  and  profits 
to  the  testator^s  daughtor,  and  tho 
rest  to  her  husband,  and  the  whole 
rents  and  profits  to  the  husband  af- 
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^'ill  oonslder  the  meaning  of  the 
testator.     1  Term  Rep,  596. 

7  So  that  where  a  term  was  l^queath- 
ed  ^*  to  G.  L.  for  life,  and  afier  his 
decease  to  •Margaret  bis  wife  for 
life,  and  after  the  decease  of  the 
survivor  to  the  cehildren  of  G.  L, 
sliare  and  share  alike^  and  if  G.  L, 
died  without  issue  of  his  body,  theii 
to  It.  L.  for  life,  and  af^er  his  de- 
cease, to  Mary  his  wife  for  life, 
.vilh  remainders  over,''  the  limitar 
lion  to  Mary  was  held  good,  G,  Z.. 
djipg  without  leaving  issue,  and  R^ 
X.  dying  during  his  fife.  %  Term 
Rep' 50^. 

8  If  a  term  be  bequeathed  to  ^^jf. 
and  his  lawful  heirs,  and  if  he  die 
and  leave  no  lawful  heirs,  then  to 
j&.^"  the  limitation  to  B,  is  good. 
GoodtUle  d.  Feake  v.  Pegden,  2  31 
Rep.  720. 

9  Under  a  bequest  of  a  term  of 
years  *^  to  Ji,  and  the  heirs  of  his 
body  and  to  their  heir?«  and  assicrns 
forever,  but  in  default  of  9uch  is- 
sue,  then  after  his  decease  to  B,  and 
his  heirs,"  the  limitation  over  to  B» 
is  e;ood  by  way  of  executory  devise. 
If'ilkiiison  v.  South.  7  Term,  Rep. 
553. 

10  There  seems  no  difference  in  the 
construction  of  the  words  "dying 
without  issue,*'  or  words  to  that  ef- 
feet,  when  applied  to  real  or  person- 
fU  property.  Forter  v.  Bradley.  ^ 
Term  Hep.  H?e. 

X.  Reversion^  by  what  words  it  shall 

pass. 

1  One  devises  all  his  estaies^  S^c.  in 
the  counties  of  Gloster  and  WorceS' 
ter^  and  elsewhere  in  the  kingdom  of 
Engla-fidy  to  trustees,  subject  to  cer- 
tain charges  thereon,  and  limitation^ 
in  his  marriage  settlement  named, 
in  trusty  to  stand  seized  of  the  said 
estates  in  G.  and  fV.  or  elsewhere, 
to  certain  uses.  His  estates  in  G. 
and  JV.  weripthe  only  estates  char- 
ged or  mentioned  in  his  marriage 
settlement ;  but  he  was  also  entitled 
to  a  reversion  of  certain  estates  in 


the  counties  of  Oxford  and  JFlh. 
Held,  that  this  reversion  passed  b} 
the  words,  ^'  elsewhere  in  the  kiag- 
dom  of  England.^'  jpreemm  ▼. 
Chandos  {Duke)  ^  a/.  C<ncpery 
363. 

2  One  seized  for  life,  with  remain- 
der in  tail  to  his  first  and  other 
sous,  of  a  considerable  estate  ia 
the  county  of  Mnfolkj  being  alaa 
seized  in  fee  of  the  manor  of  C 
and  a  small  estate  at  F.  in  the 
county  of  Gioucesteir^  and  entitled 
to  the  reversion  in  fee  ef  another 
estate  in  that  county,  after  sereral 
estates  tail  in  difierent  persons, one 
of  whom  had  a  son  agra  18  years, 
devises  ^^  All  that  his  manor  of  C, 
&c.  and  also  that  his  capital  mes- 
suage, and  all  and  every  his  iajids, 
tenements,  and  hereditaments  what- 
soever,  situate,  or  being  in  or  near 
jP.  or  elsewhere  in  the  said  county 
of  Gloucester,  to  his  executors,  up- 
on trust,  to  sell  and  to  divide  the 
inoney,  arising  from  the  saoie,  e- 
qually  amonehis  younger ehildren," 
of  which  he  had  three.  Held,  this 
remote  reversion  passed  to  the  trus- 
tees. Atkyns  v.  Atkyns.  1  Cewp. 
808. 

8  Devise  of  all  freehold  lands  to  the 
wife  for  life,  and  af^er  her  death,  to 
such  child  as  his  wife  was  enseiest 
of,  in  fee  ;  provided  that  if  saeh 
ohild  as  shall  happen  to  be  bora  as 
aforesaid  should  die  beibre  2i, 
witliDUt  issue,  the  reveruoa  of  one 
third  shall  go  to  the  wife,  and 
the  reversion  pf  the  two  other 
thirds  to  the  devisor's  sbter.  The 
wife  was  not  enscicnt  at  all.  Hel^ 
that  the  remainder  depended  on  the 
birth  of  a  child,  and  its  dying  nndcr 
21,  and  without  issue  ;  and  that  as 
these  events  never  happened,  the 
remainder  over  did  not  take  efleet: 
hut  that  the  heirs  at  law  of  tlie  de- 
visor were  entitled  to  take.  Bm  t. 
Fulham.     WiHes,  303,  811. 

The  word  "  or''  in  a  will  may  be  oa- 
st rued  **  and,"  to  effect oato  Che  in- 
tention of  the  devisor,     /ft. 

4     A  general  residuary  devise  wiU 
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not  earry  a  reTersion  wbieb  in  the 
same  wril  is  derised  to  the  testator's 
rif^ht  heirs,  unless  under  special 
eircumstances.  Smithy  on  aemise 
of  Davis^  y.  Saunders.  2  Black. 
786. 

9  By  a  devise  of  ground  rent  on  lea- 
ses for  years,  the  reversion  passes. 
Maundy  v.  Maundy.    2  Sir.  1020. 

%  One  devises  a  reversion  to  his 
right  heirs,  and  afterwards  gives  all 
the  residue  and  remainder  of  his 
real  and  personal  estate  to  .J.  B.  in 
fee.  That  reversion  does  not  pass 
by  this  residuary  devise.  Doe  v. 
Saunders,    l  Cowp.  420. 

7  A  possibility  coupled  with  an  in- 
terest, e.  g.  the  interest  whieh  a 
person  takes  by  virtue  of  an  execu- 
tory devise  is  devisable.  Roe  d. 
Ferry  v.  Jozies  ^  td.  i  £f .  Black, 
30.  [Adirmed  in  B.  R.  3  Term 
Bev.  88.] 

•  Where  the  testator  was  seized  of 
an  undivided  moietv  of  three  teue- 
jnents  in  i^.,  and  also  of  the  rever- 
sion in  fee,  expeetant  on  the  death 
of  Jl  S.  of  the  other  moiety,  and 
als*  seized  of  lands  leased  on  lives 
in  B.,andof  other  lands  in  possession 
in  J?.,  and  of  several  other  lauds  in 
C,  and  devised  to  JV*.  P.,  <<  all  that 
bis  part,  purpart,  and  portion  of 
and  lu  the  tenement  called  «^.,  and 
also  all  his  other  lands  in  fee  sim- 
ple, situate  in  B.y  and  the  reversion 
and  remainder  thereof,"  the  whole 
of  the  testator's  estate  in  ^.^  wheth- 
er in  possession  or  reverison,  pass- 
ed to  M  R  Doe  d.  PhUlips  v.  Fhil- 
lips.    1  Term  Rep.  ±03. 

jd  ti.  being  seized  in  fee  tail  of  an 
andivided  fourth  part  of  an  estate, 
and  entitled  to  the  reversion  in  fee 
of  another  fourth  expectant  on  the 
demination  of  an  estate  tail,  recited 
that  she  was  entitled  to  the  first, 
and  devised  it  to  B.  C.  in  fee  ;  and 
then  directed  all  the  residue  and 
remainder  of  her  estate  and  effects 
to  be  sold  as  soon  as  might  be  after 
her  death,  and  her  funeral  expences 
to  be  paid  thereout,  and  the  over- 
plus (if  any)  to  be  divided  between 


D.  and  £. ;  it  was  held  that  the 
reversion  did  not  pass  by  these  gen« 
eral  w  ords.  4  Term  Hep.  600.  8 
Term  Rep  88,  94,  93. 

10  Ji.  by  will  eave  two  legacies  of 
Idol,  each  to  his  son  and  daughter, 
to  be  paid  at  21 ;  then  he  gave  all 
bis  realty  and  personalty  to  bi» 
wife  for  life ;  and  after  her  death 
one  freehold  estate  to  the  son,  and 
another  to  the  daughter  ;  <^  but  if 
either  or  both  of  his  children  should 
die  before  the  wife,  then  those  lega- 
cies which  were  left  to  them  should 
return  to  the  wife  ;"  it  was  held 
that  on  the  death  of  the  son  before) 
his  mother,  the  latter  was  entitled 
to  the  reversion  of  that  freehold  es- 
tate. Hardacre  v.  JS^ash.  5  J'erm 
Rep,  716. 

11  Under  a  devise  of  a  messuage 
or  tenement,  buildiugs,  lands,  or 
premises,  now  in  my  own  possession  ; 
and  aU  otJter  wy  real  estate  whatso- 
ever in  M.  or  in  any  other  place," 
&c.  so  JSl.  for  life  ;  and  after  her 
decease  a  devise  of  '^  the  said  mes- 
suage or  tenement,  buildings,  lands, 
and  premisesy'^^  to  B.,  in  fee ;  held 
that  the  word  premises,  used  in  the 
devise  to  //.,  carried  all  that  was 
before  given  tp  ^.  and  was  not  con- 
fined to  the  premises  in  the  testa- 
tors own  possession  ;  and  conse- 
quently that  a  reversion  in  fee  of  a- 
nother  messuage,  to  which  the  tes- 
tator was  entitled  after  the  deter- 
mination of  a  life  in  being,  in  whoso 
possesf^ion  it  was  outstanding  du- 
ring his  lifetime,  passed  to  the  de- 
visee in  remainder.   Doe  v.  Meakin* 

1  jSasf,  456. 
±2  Where  one  seized  in  fee  of  real  es- 
tate, by  her  will  first  made  a  dis- 
position of  her  real  estate  to  two 
persons  for  life,  reserving  a  rent- 
charge  out  of  the  same,  payable 
first  to  her  uncle  for  life,  and  then 
to  her  heir  at  law  for  life^  which, 
^'  together  with  the  repairs  duriug 
the  term,  should  be  considered  as 
his  rent  for  the  said  farm  ;"  and 
afterwards  she  proceeded  to  make 
a  disposition  of  her  personal  pri>T 
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pcrtj,  and  then  bequeathed  and  de- 
vised '^  all  the  rest,  residue,  and 
remaiader  of  her  effects  wheresoar- 
er  and  whatsoerer,  and  of  what  na- 
ture, kind,  or  quality  soever,  (ex- 
cept  her  wearin*^  apparel  and  plate) 
to  certain  nephews  and  uieees,  to 
be  equally  divided  between  them 
hy  her  executors  :^^  held  that  the  re- 
▼ersion  in  fee  in  the  real  estate  did 
not  pass  bj  the  residuary  clause, 
but  descended  to  the  heir  at  law  ; 
although  he  had  a  rent -charge  de- 
vised to  him  for  his  life  out  of  the 
same  estate  in  the  hands  of  the 
tenants  for  life.  Camjleld  v.  GU- 
bert  8  East,  516. 
is  wl.  devised  certain  estates  to  B, 
for  life,  remainder  to  his  sons  and 
dau^iters  in  strict  settlement,  re- 
mainder to  C.  for  life,  remainder  to 
to  his  sons  and  daughters  in 
like  manner,  remainder  to  his 
own  right  heirs,  and  died;  B, 
being  seized  of  the  above  estates  as 
tenant  for  life,  and  also  entitled  to 
one  sixth  of  the  reversion  as  one  of 
the  right  heirs  of  A.  made  his  will, 
whereby  he  gave  to  his  wife  for 
life  all  such  freehold  and  copyhold 
lands  as  he  had  purchased,  or  was 
seized  of  in  fee  simple  or  in  ex- 
change for  other  lands  in  Kent  ^ 
and  then  after  reciting  that  he  had 
granted  a  lease  for  years  to  D,  of 
the  lands  whereof  he  was  tenant 
for  life  under  .A.'s  will,  declared 
that  in  case  such  persons  as  shoald 
be  tenants  for  life  or  otherwise  of 
that  estate,  by  virtue  of  wf.'s  will 
should  not  molest  D,  in  the  posses- 
sion of  the  said  lands  as  leased, 
and  at  the  expiration  of  the  lease 
should  grant  a  new  lease  to  his  ( 0.'s 
M  if?)  for  life,  then  he  devised  his 
Jan. 4s  purchased  of  E.  and  F..  and 
all  lands  (hat  he  then  had  or  might 
Iiave  a  right  to,  both  freehold  and 
(U)pvhold,  arising  from  exchange  of 
]a?i(t.  act  of  parliament,  or  other- 
'vise  in  Kent^  devisocl  \o  his  wife  for 
ii^r  life,  to  with  and  be  subject  to 
f  !ie  same  entail  as  the  estates  left  by 
•7.  were  or  miglit  bo  sub)eet  to  by 
virtue  cf  .^.'s  will,  to  take  eflfect 


immediately   nfter  the  deecaft  of 
his  wife,  and  in  such  ease  reeoa- 
mended  his  wife  to  cire  Ike  fnm- 
iure  which  belongea  to  the   boost 
en  the  estates  left  by  w9.  to  whooM- 
ever  might  be  living  to  enjoy  it,  bit 
in  case  such  persons  aa  should  ba 
tenants  for  life  or  otherwise  by  vir- 
tue of  tt^.'s  will  should  refuse  to 
frant  such  lease  or  should  distorh 
^.,  then  he  gave  to  his  said   vi^ife 
find  her  heirs  all  his  freehold  and 
copyhold  lands  and  houses  wlueh 
he  had  before  devised  to  ker  for  lift 
only,  and  all  the  real  and  reaidoe 
of  his  real  estate  whatsoever,  and 
all  the  rest  and  residue  of  kit  per- 
sonal estate  of  what  natnre  or  kind 
soever  or  wheresoever  he  gave  to 
his  said  wife  and  her  heirSf  execu- 
tors, administrators,  and  assignii  for 
ever  ^   J),  was  not  molested  aad  a 
new  lease  was  granted  to  tke  wife 
of  B.  for  her  life :    held  that  tkn 
wife  of  B,  was  entitled  to  the  oao 
sixth  of  the  reversion  ouder  tke  re-     j 
siduary  clause  in  /?.'s  will.     GcmhI- 
right  a.  Earl  of  Buckinghttmshirt 
Sf  oL  V.  Marquis  of  Dowitakin  ^ 
iJx.    2  Bos,  Sf  FuU.  600. 
±4f  jf .  being  possessed  of  lands  at  A. 
which  had  been  settled  on  kis  mar- 
riaee  on  himself  for  life,  remainder 
to  his  wife  for  life  for  her  joiatare, 
cemainder  to  the  heirs  of  their  bo- 
dies, with  reversion  in  fee  to  bim^ 
self;  and  having  other  lands  at  F. 
and  Q.  settled  to  the  stttat  a%es, 
(except  a  coppice  part  of  <{^.,  of 
which  coppice  as  well  as  of  some 
other  lands  seized  in  fee,)  after  tke 
death  of  his  wife,  aad  having  only 
two  daughters  livin<,  devised  to  kis 
daughter  J.  in  tail^  his  unsettled  es- 
tates by  name,  and  all  oiker  his  free- 
hold, copyhold,  and  leasehold  lands 
which  he  was  possessed  of  or  rotf- 
tied  to,  and  which  were  not  se^Sd 
in  jointure  on  his  late,  tnfe  (excesi 
the  coppice^  which  he  directed  akoiU 
always  be  held  with  his  estate  al 
P..)  she,  his  said  daughter*  aad  Cke 
heirs  of  her  body  paying mU  ^tke 
aforesaid  lands  a  ciTtam  anailj 
auto  his  other  daughter  A^  Jt>  Jcr 
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lije  ;  and  in  ease  his  said  daughter 
'  J.  should  die  and  leave  no  issue, 
then  to  his  other  daughter  .J.  M. 
for  lifey  remainder  to  her  children, 
charged^  S^c.  remainder  to  his  nephew 
in  fee  ;  held,  that  the  reversion  of 
the  settled  lands  did  not  pass.  Good- 
title  d.  Danid  v.  MUes,  6  East^  494f. 

XI.  Vested  Interest^  what  shall  6e,  and 
when  devisable. 

1  Devise  of  all  the  testator's  mes- 
suages, lands,  &e.  to  two  trustees, 
and  the  survivor  of  them,  and  the 
heirs  of  such  survivor  (whom  he 
also  made  executors,)  in  trust,  that 
they  and  the  survivor  of  them,  his 
heirs  and  assigns,  shall  lay  out  the 
Yents  and  profits  for  the  mainte- 
nance ,education,  bringing  up,and  put 
ting  out  his  two  nephews  vand  when 
they  should  attain  ^t,  to  oe  to  them 
and  their  heirs  equally.  This  is  au 
immediate  gift  to  the  two  nephews, 
and  vests  in  them  immediately  with 
a  trust  to  be  executed  for  their  ben- 
efit during  their  minority.  Good- 
title  on  dtm.  Hlayicardr.   Whiiby, 

■      1  BVLTT,  238. 

%  Contineent  remainder  must  vest 
during  the  particular  estates,  or  eo 
instante  that  it  determines.  Beeve 
V.  Long.    1  Salk.  227. 

'8  A  legacy  siven  to  a  granddaugh- 
ter in  ease  she  marries  with  consent, 
&c.  Bhe  dies  unmarried  ;  the  leg- 
acy never  vests.  Elton  v.  Eltony 
in  chancery,    1  Wits.  169. 

'4t  An  executory  devise  is  transmissi- 
ble, assignable,  descendible,  and  de- 
visable. Jones  V.  Roe  d,  Ferry^  iu 
error,    8  Term  Eep.  88,  94<,  95. 

0  A  devise  to  M.  L.  the  testator's 
daoshter  for  life,  remainder  to  the 
children  of  her  body  begotten  and 
their  heirs^  aud  in  default  thereof  to 
TV.  L.  the  testator's  son  in  fee :  M. 
L.  died  without  children  after  W. 
L.:  held  fV,  L.  took  a  vested  re- 
mainder, which  was  devisable  in 
the  lifetime  of  .V.  L.  Ives  v.  Le^^Py 
in  chancery^  1743.  3  Ter^n  liep. 
488,  It. 


a  ^.  having  three  daughters  1^.,  C, 
and  2>.,  by  will  gave  a  small  leg&-> 
ey  to  B.  and  C,  and  then  gave  a 
leasehold  estate  to  D.  $  ^*  but  if  she 
died  without  having  child  or  chil- 
dren," then  ^^  to  1/.,  and  alter  her 
to  her  child  or  children ;"  D.  had 
a  child  who  died  in  her  lifetime ; 
held  that  D.  took  the  absolute  in- 
terest in  the  term,  and  consequent- 
ly that  she  might  dispose  of  it  by 
will.  WeakUy  d.  Khight  v.  Sugg. 
7  Term  Rep.  522. 

7  A  devise  to  trustees  till  Jt.  shall 
attain  the  age  of  24,  and  when  he 
shall  attain  that  age  to  him  in 
fee,  gives  him  a  vested  interest, 
which  will  descend  to  his  heirs 
though  he  die  before  24.  Doe  r. 
Lea.    3  Term  Rep.  41. 

8  Under  a  devise  to  D.  O.  the  testa- 
tor's eldest  son,  for  life,  remainder 
to  trustees,  See.  remainder  to  the 
first  and  other  sons  of  his  said  eld- 
est son  and  their  heirs,  and  for  want 
of  such  issue  to  the  testator's  se^ 
cond  son  J.  O.  &c.  with  like  re^ 
mainders  to  his  first  and  other  sons, 
and  for  want  of  such  issue,  to  the 
testator's  own  right  heirs :  held 
that  the  first  and  other  sons  of  D. 
O.  the  eldest  son  took  estates  tail 
in  succession  J  and  consequently  the 
remainders  over  vested,  and  were 
not  contingent  and  defeated  upon 
the  event  of  D.  O.  havins;  a  soA, 
who  died  in  the  lifetime  of  D.  0. ; 
and  therefore  that  D.  O.  having  di- 
ed without  any  son  living  at  his 
death,  but  leavine  daughters,  a  son 
•f  J.  0.  was  entitled  to  take  in  pre- 
ference to  «uch  daughters  of  hii 
elder  brother.  Lewis  d.  Ormand  r. 
Walters.    6  East^  336. 

0  Testator  devised  to  A.  fbr  life,  and 
after  her  death  to  B,  for  life,  and 
at  the  decease  of  A.  and  B,j  or  the 
survivor,  gave  all  his  real  estate  to 
C.  if  he  should  live  to  attain  21, 
but  in  case  he  should  die  before 
that  age,  and  D.  should  survive 
him,  in  that  case  to  D.  if  he  should 
live  to  attain  21,  but  not  otherwise, 
but  in  case  both  C.  and  D.  should 
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die  before  either  of  them  should  at- 
tain 21,  then  to  E,  in  fee  :  held  that 
C.  took  a  vested  remainder.    Broom' 
jield  V.  Crowder  ^  al,    Miv  Re- 
ports,  313. 
•10  Lands,  &c.  are  devised  to  B,  for 
life,  and  4ifter  his  decease  to  all  and 
every  suck  child  or  children  (if  B.  as 
shaU  be  living  at  the  time  of  hU  de- 
cease,    A  posthumous  child  of  ^. 
shall  share  equally  with  those  who 
were  born  in  his  lifetime.     Die  d, 
Clarke  v.  Clarke.     2  H.  Black.  399. 
11  An  infant  in  ventre  sa  tnere^  is  con- 
sidered as  born  for  all  purposes 
which  are  for  his  benefit     2  H. 
Black.  l»Oi. 
,12  a^.  devises  land  to  his  son  B.  for 
term  of  his  life,  and  that  after  his 
decease  the  premises  should  be  e- 
qually  divided  among  and  betwean 
his  sons,  to  be  their  property  :"<— 
When  the  will  was  mad^,  B.  had 
three  sons  living,  after  which,  and 
before  the  iei^lator's  death,  he  had 
two  other  sons :— > This  was  held  to 
be  a  vested  remainder  in  the  five 
sons  of  B.    Dlngley  et  al.  v.  Ding- 
letf.    5  Mms.  93.5. 
13  One  devised  his  estate  to  his  wife, 
to  be  for  her  own  comfort  and  the 
support  of  my  children  who  are  mi- 
norsy  during  the  time  she  remains  my 
widow^  without  any  disturbance,  Sfc, 
from  any  of  my  children :   and  in 
case  she  alters  her  condition  by  mar- 
riage^  then  to  be  divided  as  the  law 
directs^  each  child  to  receive  an  equal 
portion:'*^    held  that  the  children 
took  a  vested  remainder.     Bales  8^ 
u.r.  V.  Webb  c}  al.    8  Mass.  453. 
14r  t^.  devised  lands  to  the  use  of  his 
wife  for  life,  and  to  B.  in  fee,  and 
if  he  died  before  Arriving  at  full 
aa;e,  then  to  tho  survivini;  brothers 
of  B.  in  saeeession,  if  of  full  age ; 
then  to  the  first  sm  of  his  niece  M. 
and  his  heirs  and  assigns,  forever ; 
and  in  defanlt  of  such  issue ,  re- 
miinder  over  to  his  own  right  heirs ; 
and  directed  that,  i*i  case  his  wife 
shauld  die  before  B,   or  his  surviv- 
iu:;  brother  should  come  of  age,  his 
niece  4C.  should  take  possession. 


The  wife  and  nieee  of  the  te^iitof 
both  died  before  B.  It  was  hdd 
that  B,  had  a  vested  interest  ■ 
possession,  on  the  death  of  the  mh 
of  the  testator,  and  that  the  dense 
to  the  nieee  failed.  2  Johtts.  €». 
314. 

±5  *A.  devised  eertain  lanils  Co  his  wif* 
for  lifo,  and  after  her  de9,th,  to  kif 
sou  B.  his  heirs  and  assi;*tt!««  fortr- 
er.  The  son  died  in  the  lifetime  of 
the  mother,  without  making  anv 
disposition  of  the  lands  so  devised 
by  the  father ;  it  was  held,  tbtt  B. 
had  a  vested  estate  in  remainder^ 
on  the  death  of  ^.  and  whieh  de- 
scended to  the  heirs  of  H.  on  kts 
death.  Wimple  y.Fondeu  2J6H1L' 
son^s  Rep.  288. 

16  F.  devised  lands  to  his  daughter 
C. ''  durins  the  term  of  her  life,  and 
immediately  after  her  death,  unto 

.  and  among  all  and  every  sneh  ehild 
and  children  as  the  said  C.  shall 
have,  lawfully  begotten,  at  the  tine 
of  her  death,  in  fee  simpley  e^naJlr 
to  be  divided  between  them,    shan 
and  share  alike."      It   was  held, 
that  the  four  children    of  C.  who 
were  living  at  the  time  of  the  de- 
vise, and  at  the  death  of  the  testa- 
tor, took  a  vested  remainder  in  fee  ; 
and  that  in  case  there  had  been  a- 
ny  children  born  after wards«  the  es- 
tate would  have  opened  for  thnir 
benefit ;  and  that  the  ehildren  of  a 
daughter  of  C.  who  died  in  the  life- 
time of  her  mother,  were,  therefore, 
entitled  to  the  share  of  the  dan^* 
ter  of  C.  who  was  living,  al  the 
death  of  the  testator.     Doe,  ex  deau 
Barnes  Sf  others^  v.  Protoosl.      4 
Johns.  Rep.  01. 
17  Devise  to  trustees,  to  the  intest, 
that  after  my  wife's  decease^  or  ta 
case  she  shall  marry,  thej  shoald 
sell,  and  divide  the   money  ariiMt 
from  the  sale,  among  the  tesfalor** 
children,  when  they  severally  "t- 
tained  the  age  of  31  years,  or  tf"^*^ 
married  :  adjudged,  that  thi«  ■*<  *^ 
vented  legacy  in  one  of  the  tesnto*"** 
children,  who  attained   the  ag^  ^ 
2if    married^   and    died  iBteoiale« 
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tVilboiit  issae,  in  the  lifetime  of  the 
widow,  who  never  had  married  a« 
gain,  but  after  whose  death,  the 
trustees  sold.  1  Dallas,  8. 
18  Devis^  of  lands  to  the  testator'g 
son  Johrij  when  he  arrived  at  the 
age  of  :^1  years,  to  hold  to  him,  his^ 
heirs  and  assigns  forever,  is  a  vest^ 
ed  devise  ;  and  in  ease  of  the  death 
of  the  son  intestate,  under  age,  un- 
married, and  without  issue,  after 
the  death  of  his  father,  his  mother 
surviving  him,  the  estate  devised 
shall  not  go  to  his  eldest  brother  as 
his  heir  at  eommon  law,  but  be  dis- 
tributed equally  among  his  broth- 
ers and  sisters,     i  Ddlas,  20,  i75w 

XII.  Void,  of  lapsed  by  Alteration  of 
Circumstances,  as  Death  of  Legatees, 
or  Revocation  of  the  WHl  express  of 
implied^  i 

i  Mrs.  Freemani  entitled  undei*  il 
will  to  an  estate  in  fee  of  lands,  by 
articles,  for  the  consideration  there-* 
in,  covenants  that  the  lands  in  CMies- 
tioB  shall  be  conveyed  to  Mr.  Free- 
man in  fee.  He,  thus  entitled,  be- 
fore the  articles  wer«  carried  into 
effect  by  legal  conveyance^  makes 
his  will,  and  devises  the  lands  in 
question  to  some  of  defendants. 
After  this  he  and  wife  join  in  a 
deed  to  make  a  tenant  to  the  pre- 
cipe, to  levy  a  fine  and  suffer  a  re- 
covery (which  were  both  done,)  de- 
claring the  same  shonld  enure  to 
such  uses  as  they  should  joiutly  ap- 
point ;  or,  in  default  thereof,  to  Mr. 
Freeman  in  fee.  This  was  decreed 
to  be  a  revocation  of  the  v»ill.  Far- 
sons  V.  Freeman  Sf  others  in  chance- 
ry.    1  Wils.  308. 

2  Devise  to  the  first  aon  of  J.  {A. 
having  none  at  that  time)  is  void. 
Within  what  time  ao  executory  es- 
tate ought  to  arise.  Three  kinds 
of  executory  estates.  Devise  to  an 
infant  in  ventre  sa  mere,  good  by 
way  of  executory  devise.  Devise 
to  the  first  son  of  .^^  if  he  take  my 
name,  if  not  to  B.  A,  dies  without 
Msae ',  B.  shall  take,  for  the  refu- 
67 


sal  of  •^^s  sbn  is  not  a  ecindition 
precedent*  8caUerwood  t.  Edge. 
1  SaUc  229. 

3  One  having  by  will  devised  all  the 
residue  of  Ms  estate,  of  what  kind 
or  quality  soever^  to  fF.  F.  after- 
wards purchases  copyhold  lands, 
and  surrenders  them  ^^  to  sueh  uses 
as  he  shaU  by  his  last  will  declare, 
limit,  and  appoint."  He  after- 
wards makes  a  codicil^  and  thereby 
ratifies  and  confirms  aU  and  every 
the  gifts,  devises,  and  bequests  in 
his  said  will,  except  what  he  had 
altered  by  the  oodieil ;  and  desires 
the  codicil  may  be  annexed  to,  and 
taken  as  part  of  his  will  to  all  in- 
tents and  purposes.  This  amounts 
to^a  republication  of  the  will,  so  as 
to  make  the  after  purchased  copy** 
hold  lands  pass  by  the  residuary 
devise.  D'jp  i.  Pale,  v-  Davy. 
Cowp,  138,  Loft.  7+9. 

4  One  having  made  his  will  and  a 
duplicate  thereof,  delivers  the  du- 
plicate ioJi.  Afterwards  he  makes 
another  will,  bv  which  he  revokes 
all  former  wills,  and  at  the  same 
time  cancels  that  part  of  the/ormer 
will  which  was  in  his  oim  custody. 
Before  his  death  he  sends  for  an 
attorney  to  make  a  third  will ;  but 
is  senseless  before  he  arrives.  Af- 
ter his  death  the  first  and  second 
Avill  are  found  together  in  a  paper, 
both  canceled  ;  but  the  duplicate  of 
the  first  is  found  uncancelled,  a- 
raongst  his  other  deeds  and  papers. 
The  act  of  cancelling  the  latter  wiH^ 
does  not  set  up  the  duplicate  of  the 
former.      Burtenshaw   v.    Oilbert. 

Cawp,  49,  Lfffft.  460. 
Where  there  are  duplicates  of  a  will, 
one  in  the  custody  of  the  testator, 
the  other  not,  and  the  testator  can- 
eels  that  which  is  in  his  custody,  ik 
is  an  effectual  cancelling  of  both. 
Cowp,  94. 

5  One  having  made  his  will,  and  de- 
vised all  his  freehold  and  copyMd 
lands  to  a  number  of  uses^  after- 
wards purchases  (kher  copifhold 
lands,  which  he  surrenders  thus : 
*^  To  Uie  VLses  declared  or  to  be  de^ 
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clared  in  and  by  his  last  will  and  ies-  her  death,  Co  .f  .  B.  C.  aid  B.  ikitt 

tameHtJ^    ThisamoiinU.to  tLrepub-  and  share  alike,  and  the  wife  b 

lication  ;    and  the  mwiy  ffurchased  made  exeeatrix ;    C.  and  D.  die  ii 

cop^^oM/amfs  shall  pass  to  the  same  testator's  UMme,  their  legwia 

uses  as  t  he  testator's  copyhold  lands  lapse,  and  shall  go  to  the  extCTtri^ 

derised  by  his  will.    Beylyn  r.  Hey-  and  aot  aeeordine  to  the  itatote  if 

lyn,    Cowp.  ±30,  L(ifft,  %04f,  distributiom.  tWiiT.JIfca.  2fitr. 

6  A  will  operates  as  an  appointment  900. 

of  uses,  according  to  which  the  tes-  10  A  eomtnon  recorery  «iftred  by 

tator  means  that  the  lands  should  tenant  for  life,  witii  waiindcr  t« 

go  after  hi%  death,  and  therefore  trustees,  to  preserve  cwteat  re- 

must  be  of  lands  in  possession  at  mainders  5   remainder  to  the  same 

the  making  of  the  will,  unless  ex-  tenant  for  life  in  fee ;  ii  a  rewa- 

pressly  stated  of  lands  whereof  tes-  tion  of  his.  will  made  pft^i'*****": 

tator  shall  be  thereafter  seized ;  and  to.     Theodore  Darky  r.  BM^ 

therefore  a  new  will  does  not  ne-  DarUy^  widow  SfMers.   ZWiiu^ 

eessarily  import  a  reVocaCion  of  the  11  •3.  by  will,  directs  that  the  renaia- 

old  one.     Uarwood  v.   Goodright.  der  of  his  real  and  perwDal  eilaJe 

Lo;fft.  5S8.  should  he  equally  divided  ainoBj 

A  revoking  wilK  when  itself  revoked,  his  six  relations,  share  and  «fcare 

restores  the  first,  as  a  repealiug  alike,  and  he  makes  tben  A|i«' 

statute  when  repealed.    Ibid,  ecutors ;  one  of  iU  l^teei  to  w 

T  Where  a  less  sum  is  given  by  will,  the  life  of  the  teitator,  hii  «Bweor 

and  afterwards  a  greater  by  codi-  the  bersonal  estate  1»P*^  ^ 

cil,  the  presumption  is  in  favor  of  t.  Pagey  in  chancery.    2  w.  9fo, 

the  devisee  as  to  both ;    and  if  the  li  Former  will  notreferaed  »;»?ry 

heir  would  take  either  sum,  he  must  sequent  will  afterwards  eanoaica 

prove  an  ademption  of  it.    So  also,  by  the  testator.      Gmrm^ « ^ 


it  seems,  if  a  greater  sum  he  given       demise  of  Blaxitr,  v.  Oioxu^' 
first,  and  a  lesser  oft^wards.    Hai"       Burr.  2512.  ^  p    a 

ton  y.  HooUy.  Lofft.  ±22.  13  A  posterior  wUI,  thoueh  fooDfl "; 
ut  it  is  otherwise  where  both  sums  a  jury  to  eontain  a  ^»™^^"  .#Xf 
are  eontained  in  the  same  instru-       sition  from  a  former;  y^t,i     /. 


are  eoniamea  m  me  same  msiru-  siuon  irom  a  lormn  ,  r'^ojf 

ment,  or  egtia^  suras  in  diffh-mtt  in-  also  find  that  they  are  »8?®"° 

stroments ;    then  the  proof  lies  up-  the  particulars  of  that  «b«^ 

on  the  devisee,  that  both  were  be-  and  the  will  itself  <»""•*  f^t 

queathed.    Ibid.  duced  is  not  a  revocaUon  w]"Lgcjt. 

a  ^.  devises  estates  in  striet  settle-  Qoodright  v.  Barwool^^^  L 

ment,  and  afterwards  makes  a  new  937.    3  WUs.  497.     ^^Jl   1 

.     eontraet;  then  by  his  codicil  passes  M8.     Jffirn^  in  Do^  *^^ 

the  estate  purchased    under  that  Cowp,  S7.    ^           -iiWiober 

eontraet  to  the  same  uses.    After  14  Testatyix  givesby  wiH*^^'    ^^l^j 

this,  he  unites  the  equitaUe  to  the  granddaughter,  being  f^^  jj^^. 

legal  estate,  by  making  one  absolute  due  and  owing  for  J*^"^'.     j^  the 

purchase  to  himself  in  fee:   and  ing  the  charges  f®'  S?     ^^jgrf- 

holden  not  to  be  such  a  change  of  same ;  the  testatrix  .^V^'^'^^j^gip- 

estate  as  will  operate  a  revocation.  covers  the  debt;    ^'^J1*T-  flm- 

Jenkinson  v.  fraUs,  in   Cliancery.  tion  of  the  legacy.     ^^ 

Lqfft.  609.  ing.    2  Sir.  833.            oeraoBa''' 

Constructive  revocations,  contrary  to  ±5  A  will  sufficient  to  P^.J^  j^  (jie 

the  intent,  ought  not  to  be  indulg-  and  not  executed  *<'^J'"*'"f.  jo*' 

ed.     Ibid.  statute  of  frauds,  will  ^^^^^ 

9  BequesU  to  wife  for  her  life,  if  she  dare  the  use  of  a  ^"P{.  Q^ftrpT 

tkottld  continue  a  widow,  and  after  And  unfinished  instructiow 
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fMtring  a  new  will  are  not  a  revoca' 
tiou  thereof.  Boe  y.  Heyho^,  2 
Black.  1114. 

1$  .A  siig^faC  tearing  of  a  will  by  the 
testator,  and  throwing  it  on  the  fire 
with  deliberate  intent  to  eondume 
it,  thoueh  it  falls  off,  and  is  pre- 
served by  a  byestander  without  the 
testator's  consent  or  knowledge,  is 
a  good  revocation  of  the  will.  Bibb 
V.  rhmnas,    2  Black.  104<3. 

17  Execatory  devii^  to  the  heirs  of 
•A.'s  body  by  second  husband,  on 
failuro  of  issue  by  the  first  now  liv- 
ing, too  remote  a  contingency,  and 
therefore  void^  Goodman  et  aL  v. 
Goodright,  lessee  of  Bichard  fFU- 
liainsand  Mnabelia  his  Wife.  2 
Burr.  870  873. 

i8^  Devise  to  4.  and  his  issue  {A.  dy- 
ing in  the  life  of  the  devisor)  is 
void,  and  his  issue  can  take  notli- 
ing;  and  a  remainder  limited  to 
the  right  heirs  of  A.  is  void  also. 
GoodrigJU  v.  JFriglit.    1 8tr.  25. 

iO  Where  the  devisee  of  eopyhold 
dies  after  the  surrender,  and  before 
the  death  of  the  devisor,  the  devise 
is  void.  Vendor  witness  as  to  title, 
where  no  covenant  for  warranty. 
Suskby  V.  Greenslate.    1  Str.  445. 

20  Marriage,  and  the  birth  of  a  child, 
is  a  presumptive  revocation  of  a 
will  of  personalty.  Lugg  v.  Lugg, 
1  L  Baym.  4^1.     8aJlk.  592. 

^t  By  the  devise  of  all  the  lands  I 
shall  have  at  my  deceast,  lands 
purchased  after  the  devise  passes 
not.    Bunter  v.  Coke.    4  Salk.  2a7. 

^2  A  mortgage  in  fee  after  a  devise 
in  fee.  is  not  a  total  revocation  of 
the  devise.  Bridgewnter  v.  Duke  of 
BoUon.    2  L.  Baym.  988.     3  Salk. 

815. 

f^  Testator  devising  to  an  only 
Daughter,  has  afterwards  several 
other  children,  devise  void.  BudS' 
deli  V.  BudsdelL    5  Burr.  2806. 

f^  Executory  devise  to  the  heirs  of 
•A.'s  body  by  a  second  husband,  on 
failure  of  i^sue  by  the  first,  then 
living ;  too  remote  a  eontingeucy, 
and  therefore  void.  Goodmm  v. 
OoodrigJU.    i  Black.  168. 


85  A  void  deed  of  covenant,  being  nn^ 
sealed,  shall  not  operate  as  a  will, 
nor  as  a  revocation  of  a  former  will. 
LesseeofCiymerr.  Littler*  ±  Black. 
346. 

96  Admittance  to  a  eopyhold,  ground- 
ed on  a  prior  surrender,  no  revoci^ 
tionofan  iutermodiate  will.  Boe 
V.  Gr\ffftAs.    1  Black.  605.    8  Bur^ 

1052. 
^  A  devise  by  a  joint  tenant  is  not 
good,  though  he  afterwards^does  an 
act  to  sever  the  jointure.  Sivift  on 
dem.  of  Seal  v.  Roberts.  1  Black- 
stone^  476. 

28  Marriage  portion  a  revocation  of 
a  devise.  Anonymous^  in  chancery. 
1  Str.  4-or. 

29  Legacy  to  a  child  discharged  by 
provision  subsequent  to  the  making 
the  will.  Scottan  v.  Scatton,  ui 
chancery,    i  Str.  285. 

30  A  devise,  after  failure  of  the  is- 
sue or  heirs  of  Ji.  without  any  pre- 
vious limitation  to  sach  issue  or 
heirs,  is  void  in  its  creation.  2 
Doug.  506,  n.  507,  tL 

If  after  a  preceding  limitatioB  to  such 
issue  or  heirs,  it  is  not  void.  Ib^ 

A  devise  of  personal  estate  to  (or  eon-^ 
veyance  in  trust  for)  one,  and  the 
jbeirs  of  his  body,  vest  the  whole 
interest  in  him.    Ibid. 

81  If  a  testator  is  in  a  state  of  insen^ 
sibility  when  his  will  is  attested,  it 
is  not  executed  within  the  mean** 
ing  of  the  statute  of  frauds,  20  Can. 
2,  e.  3,  although  he  be  corporeally 
present.  Bight  v.  J^riee.  l  Doug. 
241. 

It  is  sufficient  if  the  testator  was  in  a 
situation  where  he  mierht  have  seen 
the  witnesses  sign.     ibid. 

92  The  sealing  of  a  will  is  a  signing 
within  the  meaning  of  the  statute 
of  frauds.    Lee  y.  lAbh.    1  Doug. 

242. 

It  is  not  necessary  that  the  testator 
should  sign  -in  presence  of  the  wit* 
ncsses.  if  he  acknowledge  his  hand- 
writing (o  them  all.    1  l)oi'^'^.^44,  n. 

And  such  acknowledgement  may  be 
.  to  each  at  different  times.    lb. 

So  a  revoeaiioQ  is  gond,  if  the  testa* 
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tor  aelnowledge  his  signatore, 
though  he  do  not  sign  in  the  pres- 
ence of  the  wilnessess.    Ibid* 

33  A  will  revoked  by  implication  maj 
be  republished  by  reference  to  it  in 
an  instrument  attested  according  to 
the  statute  of  frauds,  ^  Cttr>  2,  e* 
3.    Brady  v.  Vubiit.    1  Doug.  81. 

Marriage,  ^nd  the  birth  of  a  child,  a?, 
mount  to  a  revocation  of  a  will,  if 
it  is  of  all  the  testator's  land,  lb. 

But  marriage  alone  is  a  revocation  of 
a  will  of  land  by  a  woman,    Jb, 

Land  may  pass  by  tbn  word  ^^  legacy.'' 
Ibid. 

If  a  will  is  in  two  parts,  and  the  tesf- 
tator  destroys  the  one  in  his  own 
custody,  that  is  a  revocation.  lb. 

And  a  will  revoked  by  a  subsequent 
will,  but  not  cancelled,  is  re-estab- 
lished by  caueeUing  the  subsequent 
will.    Ibid. 

A  republication  requires  the  same  so- 
lemnities as  the  original  publica- 
tion.   Ibid. 

3  If  A  change  merely  of  the  legal  es- 
tate from  one  trustee  to*  another,  is 
not  a  revocation  of  the  will  of  ces- 
tui que  trust.  JUoev.Pott.  ^2  Doug. 
7iotoT33.  Watts  Y.  Fullmiun.  3 
Ihug.  718,  719. 

30  A  testator  having  devised  all  the 
residue  of  his  estate,  of  what  na- 
ture, kind,  or  quality  soever; 
and  having  afterwards  purchased, 
and  been  admitted  to^  copyhold 
estate,  and  having  surrendered  it 
^^  to  such  uses  as  he  should,  by  his 
last  in  writing,  limit  and  appoint ;" 
and  having  then  made  a  codicil  to 
his  will,  attested  by  three  witness- 
es, reciting  tlie  having  made  his 
will,  and  altering  some  of  the 
legacies  therein,  and  then  ratifying 
and  confirming  all  and  every  the 
gifts,  devises,  and  bequests  contain- 
ed in  his  said  will  not  thereby  al- 
tered ;  the  copyhold  estate  passes, 
the  codicil  operating  as  a  republi- 
cation, and  bringing  the  will  to  the 
date  of  the  codicil.  Doe  v.  Davie. 
2  Doug.  716,  and  n.  717,  n. 

30  But  copyliold  lands  purchased  af- 
ter making  a  will,  do  not  pass  by 


such  will.   Springy.  BHa.   ft  Tern 
Rep.  435.    Ibid.  n. 

37  Bat  a  devise  ^^  to  ^.  and  J}.  Us 
their  lives,  and  the  life  of  the  sur- 
vivor ;  but,  in  case  B.  ^oald  mar- 
ry and  have  issue,  then  afler  the 
death  of  JSi.  to  B*  and  her  heirs ; 
but  if  B.  should  die  unmarried,  and 
without  issue,  then  to  A.  and  her 
heirs. "-«-^.  and  B.  take  a  joisl  es- 
tate for  life,  with  eoniiAnnt  re- 
mainders in  fee  to  each.  GoodiUle 
V.  Billington.    2  Doug.  753  in  758. 

3a  J.  devised  ^Mo  j9.  and  the  heirs* 
of  her  body,  and  for  default  of  surh 
issue,''  then  over ;  B.  died  in  the 
lifetime  of  w9.,  and  then  Ji»  fav  a  eo« 
dicil  confirmed  his  will ;  held  that 
the  heir  of  B.  took  nothing,  tfaoosh 
it  appeared  that  J.  knew  of  the 
death  of  B.  and  of  the  birth  of  her 
son  before  he  made  the  eodieiL 
Dm  d.  Turner  v.  ICett.     4  Term 

^.001. 
3fl  The  codicil  operated  an  a  repohli- 
cation  of  the  will ;  and  then  it  stood 
thus :  ^^  a  devise  to  B>  and  the  heirs 
of  her  body  i^  but  B.  being  dead, 
the  devise  was  void.  4  Term  Mep. 
601. 

40  Where  by  the  dubious  use  of  the 
^vordfamily^  (viz.  ^  brother  and  sis- 
ter*8^tn%,")  in  a  will,  the  testator 
having  had  two  sisters,  one  of  whooi 
was  dead,  leaving  children*  it  eoald 
not  certainly  be  collected  to  what 
persons  he  meant  to  apply  it;  the 
devise  is  void  for  uncertainty,  and 
the  heir  at  law  is  entitled  to  take. 
Doe  d.  Hayter  v.  JoinvUU.  3  Easty 
±72. 

41  •4.  gave  by  will  his  tenant  right 
which  he  held  by  lease  to  •§.  Lhtd 
not  to  dispose  of  or  sell  it ;  and  if  he 
refuse  to  dwell  there^  or  keep  if  In  his 
ou?R possession,  then  that  JCl  shootf 
have  his  tenant  right  of  the  fiusL 
A  L  having  borrowed  money  lA 
the  title  deeds  with  his  ereditor  is 
a  security,  and  confessed  a  ja%* 
ment  to  secure  the  monev :    sm 
having  also  given  a  judgment  ts  a- 
nother  creditor  who  issued  an  exe* 
cntion  against  him,  the  sheriff  nold 
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tlie  lease  to  the  creditor  nith  whom 
4 he  deeds  were  deposited,  he  pay- 
ing the  debt  of  the  plaintiff  in  the 
exeeution:  and  J.  /.  haTim;  left 
the  premises  and  eeased  to  dwell 
there  on  the  day  of  the  exeeution, 
before  the  sheriff  witered  ;  held 
that  /.  J.  the  remainder-man  was 
entitled  to  enten  the  estate  of  A,  L 
having  determined  by  such  his  acts. 
Do&  £  Ibbotson  v.  Uawke.    2  East, 

481. 

{Jind  see  8  Term  Reports,  57,  and  300, 
tit.  Lease.) 

A2  A.  by  >ull  devised  allhisfreeMd 
and  copyhold  lands^  &c.  in  trust  for 
eertain  purposes,  and  afterwards 
purehaseil  new  lands  $  and  then 
made  a  codicil,  whereby,  after  re- 
citing; that  he  had  devised  all  his 
freehold  and  eopyhold  to  the  trus- 
tees named,  he .  revoked  the  same 
so  f;ir  a^  related  to  two  of  the  tru<)- 
iees  named,  and  devised  his  said 
lands,  &e.  to  the  other  trustees  up- 
4>n  the  same  trusts,  and  concluded 
with  declarios;  the  codicil  to  be  part 
4>f  his  will !  held  that  such  a  re- 
publication of  the  will  would  not 
operate  to  pass  the  after-purchased 
lands.  Lady  Strathmore  v.  Bowes. 
7  Term  Hep.  482. 

43  Copyhold  lands  purchased  after  a 
will,  disposing  of  all  the  testator's 
lands,  do  not  pass  by  the  will. 
Spring  d,  Tieher  v.  BiUs.  1  Term 
Rep.  433,  n. 

44  d.  bequeathed  money  to  trustees 
in  trust  for  B.  till  she  should  attain 
SI,  and  then  to  pay  the  same  to  her, 
and  if  B.  should  die  under  21,  leav- 
ing a  child  or  children,  then  in 
trust  for  such  child  or  children ; 
but  if  B.  should  die  under  21,  with- 
out leaving  any  child  or  children, 
then  in  trpt  for  C's  tliree  nieces  ; 
B.  attained  21,  married,  had  two 
children,  and  died  in  the  lifetime 
of  the  testatrix ;  ^.^s  children  took 
nothing  by  the  will.  Doe  v.  Bra~ 
hant.    4  Term  Rep.  706. 

45  Devise  to  J^Virearet  (an  oly  chilcl) 
for  life,  remainder  to  the  first  son 
of  her  body,  ^  if  living  at  the  time 


of  her  death,^  and  the  heirs  male 
of  such  son,  and  for  default  of  such 
issue  to  tbe  second  son  of  her  body, 
^  if  living  at  the  time  of  her  death," 
and  the  heirs  male  of  such  seeond 
son,  &e.  and  for  default  of  such  is- 
sue male,  remainder  to  A. ;  Mar- 
saret  had  one  son,  who  died  in  her 
lifetime^  leaving  a  son ;  held  that 
JUargaret  took  only  an  estate  for 
life,  and  that  neither  her  son  nor 
grandson  took  any  estate,  but'that 
the  remainder  to  w^.  took  effect. 
Doe  d,  Radclyffe  v,  BagsJiaw.  6  T 
Rep.  512. 

46  Marriage,  and  the  birth  of  a  post-' 
humous  child  amount  to  an  implied 
revocation  of  a  will  of  lands  made 
before  marriage.  Due  v.  Lancan^ 
shire,     S  Terin  Rep.  49. 

47  But  the  subsequent  birth  of  a 
'  child    is  not    of   itself   suffisient. 

Shepherd  v.  Sliepherd.    In  Doctor^s 
Commons.    5  Term  Rep.  40,  51,  n. 

48  A.  by  uill  provided  an  annuity 
for  B.  with  whom  he  cohabited, 
and  directed  his  trustee  and  execu<- 
tor  out  of  his  real  estate,  in  case  he 
should  have  any  child  or  children  by 
B.,  to  raise  30001.  to  be  paid  to  and 
amongst  his  said  children,  and  devi- 
sed the  remainder  of  his  estate  or 
ver  to  several  of  his  relat  i  ves.  After- 
wards he  married  B.,  and  had  seve- 
ral children  by  her.:  held  that  such 
subsequent  marriage  and  births  did 
not  revoke  his  will ;  the  objects 
having  been  therein  contemplate 
and  provided  for.  Kenebel  v.  Scraf" 
ton.    2  East,  550. 

49  ^u.  Whether  such  implied  revo- 
cations may  be  rebutted  by  evidence 
of  parol  declarations  of  the  testa- 
tor made  after  the  events  that  he 
meant  his  will  to  stand.     Ih. 

50  A  deed  intended  to  operate  as  an 
appointment  of  uses,  but  not  sufti- 
eient  for  that  purpose,  may  have 
the  effect  of  revoking  a  wil  I  ,if  t  he  par- 
ty appear  to  have  had  that  intention. 
Slowe  v.   Figicke.      B   Term  Rep. 

124,  310. 

51  A.  seized  in  fee,  agreed  by  mar- 
riage •rticles  to  settle  two  estates. 
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40  at  to  leenre  hit  intended  wife's 
jointure,  and  the  portions  of  young- 
er ehiidren,  and  ftnbjeet  thereto  up- 
on Ikis  eldest  son  in  striet  settle- 
ment $  he  then  devised  those  estates 
in  ease  he  should  happen  to  die 
without  issue,  and  subjeet  to  sneh 
jointure  as  he  might  make,  to  tru»- 
tees,  for  AOO  year»  upon  certain 
trusts  $  afterwards  hj  separate 
deeds  of  lease  and  release  he  eon- 
▼eyed  the  estates  to  trustees,  and 
their  heirs,  in  pursuanee  of  the  ar- 
tteles,  in  trust  for  himself  in  fee,  till 
the  marriage,  and  al\erwards  for 
the  various  purposes  of  the  mar- 
riage articles,  and  for  default  of  is- 
sue of  the  marriage,  and  subject  to 
a  term  for  securing  the  jointure,  to 
the  use  of  himself  in  fee :  he  after- 
wards married  and  died  withont  ^- 
sue :  the  court  of  C.  P.  held  that 
the  deed  of  settlement,  whereby  he 
departed  with  the  whole  estate  devi- 
sed, operated  as  a  revocation  of  the 
will,  though  he  took  back  a  fee  by 
the  same  instrument,  and  though  it 
was  consistent  with  the  provisions 
•f  the  will :  and  it  was  held  {dissents 
» Ejpre^  C.  J.)  that  it  made  no  differ* 
ouee,  that  with  respect  to  one  of 
the  estates  the  eouveyanee  in  fee  to 
the  trustees  was  merely  for  the  pur- 
pose  of  ereatingaterm  to  secure  his 
wife's  jointure;  and  that  the  settlor 
took  baek  the  fee  again  snbjeet  to 
that  term.  Goodtitle  d.  Holford  v. 
Otwa^f.  2  H.  Black.  510.  Trkd  at 
bar.  1  Bos.  ^  FulL  576 ;  judgment 
»f  C.  P.  on  the  special  verdict.  Af- 
firmed in  K.  B.  7  Term  Rep.  399. 
52  One  devised  his  personal  estate  to 
•tf.  and  his  real  estate  to  /l,  and  af- 
ter w^.'s  death,  the  devisor  having 
acquired  other  real  property,  some 
by  devise  aiid  some  by  purchase,  he 
made  a  second  will,  di imposing  by 
name  of  his  after  acquired  testa- 
mentary estate  to  C,  and  then  add- 
ed, "  *3fi  to  the  rest  of  my  real  and 
personal  estate^  I  intend  to  dipose  of 
it  hi/  a  codicil^  hereafter  to  be  made 
hif  this  my  wUiP  This  is  no  revo- 
cation of  the  first  will,  whether  con- 


sidering that  he  sseant  to  laelile 
the  same  property  therein  devisei*, 
because  it  is  a  mere  d«e.Laratio«  of 
an  intent  to  dispose  of  it 'in  future; 
and  nom  constat  that  aueh  dispsa- 
tion  wonld  be  inconsistent  with  tks 
first  will ;  or  considering^  that  hs 
meant  only  to  include  his^afler  psr- 
ehased  property  not  before  devised, 
and  his  personal  estate,  the  liegoesl 
of  whieh  had  lapsed  by  tha  death 
of  d.  Thomas  a.  Janes  ^  sL  v.  J?* 
vans.    %  East^  488. 

5S  If  a  testator  having  execnted  a  de- 
vise of  lands  in  the  presenee  of 
three  witnesses  to  two  perMMsas 
joint  tenants  in  fee,  aAerwards 
strike  out  the  name  of  «pe  of  the  de- 
visees and  there  be  bo  repnUica- 
tion,  the  erasure  will  oof r  operate 
as  a  revocation  of  the  will  pro  len- 
to. Laridns  v.  Ijxrkins.  %  Bos.  ^T 
PuU.  16, 109. 

B%  Where  one  devised  lasds  to  two 
trustees,  and  he  afterwards  straek 
out  the  name  of  one  of  those  tnis- 
tees,  and  inserted  the  names  of  two 
lOthers  ;  leaving  the  eeaerml  pnipo^ 
ses  of  the  trust  unaltered,  thos^ 
varying  in  certain  partieulars;  and 
did  not  republish  his  will:  held 
that  his  intent  appearing  to  be  only 
to  revoke  by  the  snbstitntion  ofa- 
notherg^od  devise  to  other  tmstccs; 
as  such  new  devise  eonld  aot  take 
effect  for  want  of  the  proper  repair 
sites  of  the  statute  ef  fraads,  it 
shpnld  not  operate  as  a  rsroealioa; 
or  at  most  it  could  only  operate  as 
a  revocation  pro  tanto,  as  to  the 
trustee  whose  name  was  obliterated  s 
leaving  the  devise  good  as  to  ihs 
old  trustee  whose  name  was  retaio- 
ed.  ShoH  d.  GastrtU  v.  Smith  ^ 
oL    4  Eastj  410. 

55  Wherif  a  devisee  dies  before  ikt 
testator,  leaving  no  lineal  desecstf- 
ants,  the  devise  lapses :  if  he  leats 
such  descendants,  they  fake  aspo^ 
oliasers.  Fisher  v.  HHi.  7  Jw 
8n. 

5G  Where  a  husband  is  witne»  t»  a 
will  coutainiaga  devise  to  hisvife, 
suvU  (levi^'e  is  voiJ,  and  t|ieh«i- 
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ihiiid  is  a  ttompeteiit  iirilDess.  Sack- 
son  ex  dem.  Beach  and  others  v. 
Durland.    ^  Johns.  Cas,  814. 

07  A  devise  to  a  witnea*  to  a  will,  is 
absolutely  yoii.  Jacfcton  ex  dem. 
Denniston  r.  Benniston^  4  Johna* 
Sep.  811. 

98  The  word  tramffer  being  used  a<- 
mong  the  disabilities  to  which  non 
juror$  are  sobjected  by  the  act  of  as- 
sembly, a  nonjuror  is  ineapable  of 
devising  lands,    i  DaUaSy  170. 

Xin.  Other PointsrelaHve to. 

^  In  what  ease  the  residuary'devisee 
takes  land  eharged  with  legacies. 
2  Dallasj  131. 

a  A  bequest  of  ^^  wearing  apparel. 
Leasehold  furniture,  plate,  linen, 
books,  and  every  moveMe^^^  will  not 
include  debts  due  to  the  testatrix.  2 
DaUaSy  142. 

9  B.  B.  devises,  after  payment  of 
debts,  a  house  to  his  wife  for  life, 
remainder  to  his  children.  The 
wido\v  and  children  mortgaged  the 
house  for  the  proper  debt  of  one  of 
the  children  ;  and  the  house  was 
sold  to  pay  the  mortgage  money  : 
Adjudged,  that  the  surplus  be  paid 
to  the  widow,  on  security  that  her 
•xeontors  should,  after  her  death, 
account  for  it  to  those  in  renaiader ; 
or  if  such  security  is  not  given, 
that  it  be  paid  to  those  in  remain- 
der, they  giving  security  to  pay  the 
interest  to  the  widow  during  her 
life.     1  Dallas,  183. 

4i  J.  M,  having  mortgaged  to  the 
plaintiff's  testator,  a  plantation,  de- 
vised all  his  estate  consisting  of 
many  other  tracts  of  land,  to  his 
mother.  The  mother  devised  the 
mortgaged  tract  to  ber  niece,  and 
the  residue  of  her  estate  to  her  ex- 
ecutors: Adjudged  that  all  the  real 
estate  of  J.  M.  shall  contribute*  ac- 
cording to  the  value  of  the  several 
tracts,  to  pay  the  mortgage  money. 
2  Dallas^  189. 

ff  Under  what  circum|||Lnces  a  feme 
covert  may  give  away  her  real  es- 
tato  by  will,  or  by  any  instrument 
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in  nature  of  a  will.     2  DoUm^  109 
to  20^. 

6  In  what  case  a  devise  of  lands 
must  be  taken  cum  onere ;  and 
where  the  personal  estate  is  liable 
^0  discharge  a  mortgage  on  real.  3 
Dallas^  248. 

7  What  passes  a  foe  simple,  or  cre- 
ates an  estate  tail,  in  a  devise.  4 
DaUaSy  J|>p.XlI. 


DIOHTON  BRIDGE. 

The  proprietors  of  Dightou  Bridee 
are  bound  to  raise  the  draw  of  the 
bridge  for  the  passage  of  loaded 
lighters,  whose  masts  cannot  con- 
veniently be  taken  down,  without 
delaying  or  interrupting  their  pas^ 
sage.  Wood  v.  Pi^opnefors  ef 
I^Mon  Bridge.    8  Mass.  268. 


DILAPIDATION. 

1  If  a  parsonage  or  vicarage  house 
be  destroyed  by  the  default  of  the 
incumbent,  he  is  bound  to  rebuild 
it.    Sollers  v.  Lawrence,    i  WUleSj 

418. 

But  if  it  be  burned  down,  and  the  in- 
cumbent be  not  in  fault,  the  eccle- 
siastical court  will  order  a  fifth 
part  of  the  profits  of  the  living  to 
he  set  apart  in  order  to  rebuild  iU- 
Ibid. 

Action  for  dilapidations  mav  be  main- 
tained in  the  courts  of  commoB 
law.    Ibid. 

And  may  be  brought  against  the  exe- 
cutors or  administrators  of  the  in- 
cumbent.   Ibid. 

2  An  action  on  the  case  for  dilapi- 
dations of  a  prebendal  house  may 
be  maintained  by  a  suceeding  pre- 
beudary  against  his  predecessor. 
Baddiffe  v.  D'Oyly.  2  Term  Bep. 
680. 

8  The  statutes  of  the  church  of  Ely 
provide  that  the  receiver  shall  re- 
quire the  prebendaries  to  repaic 
their  houses  when  necessary,  and 
upon  their  default  to  repair  them  at 
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their  costs,  but  the  materials  are  to 
he  supplied  out  of  the  funds  belong- 
ing; to  the  church,  and  the  charges 
of  the  workmanship  only,  are  to  be 
borne  bj  the  prebendaries ;  on  a 
question  whether  a  sueceedtng  pre- 
bendary should  reoover  as^ainst  his 
predecessor  the  full  estimate  of  re- 
pairs wanting;  or  the  amount  ot 
the  workmanship  only;  the  court 
thought  it  reasonable  that  he  should 
reeover  the  amount  of  the  work- 
manship only;  and  held  that  the 
church  were  still  bound  to  supply 
the  materials.    2  Term  Rep,  6J(h 


DISCHARGE* 

A  discharge  from  prison  by  a  exmipe- 
tent  tribunal,  obtained  htf  frauds  is 
a  discharge  in  due  course  of  law. 
Simms  y.  Slacum,    3  Crunch^  300. 


DISCONTINUANCE  OF  AC- 
TIOxN. 

i  Discontinuance  of  a  penal  action 
is  cured  by  verdict, ninder  32  Hm. 
8,  c.  30.     1  Doug.  ltd. 

2  If  a  defendant  pleads  to  part  only 
of  the  plaintiff's  chari^e,  or  demand, 
the  plaintiflf  must  take  judgment  on 
nil  aicit  as  to  the  residue,  otherwise 
the  whole  suit  will  be  discontinued. 
But  although  he  replies  immediate- 
ly, he  may  take  such  judgment  at 
any  time  within  the  term  of  which 
the  defendant  pleaded,  unless  he 
previously  enters  a  continuaace. 
Vincent  v.  Beston,    i  L.  Rat/m.  716. 

8  If  the  defendant's  plea  imports  to 
answer  a  part  only  of  the  plaintiflPs 
declaration,  and  the  plaintiff  an- 
swers the  plea,  and  omits  taking, 
'^rithin  proper  time,  judgment  for  the 
part  the  plea  did  not  import  to  an- 
swer, the  whole  eau^e  is  discontin- 
ued. Peers  v.  Henriques,  2  L, 
Ilnym,  81«t. 

4  A  damiirrer  in  bar  to  a  plea  in  a- 
bateaijnt,  occasions  a  discontinu- 
ance.   A  diseoatiuuanee  occasion- 


ed %y  the  improper  eonelnsioii  rfa 
replication  to  a  plea  ia  abatement, 
cannot  be  insisted  upon,  alter  the 
award  of  a  respondeat  ausier.  Lag 
V.  Qoedwin^    i  Zr.  Raynu  a9#. 

5  Plea  to  part,  if  plaintiff  do  Mt 
take  judgment  for  the  rest,  nakes 
a  discontinuance.  Several  ban 
may  be  pleaded  to  several  pareeb 
of  a  debt  on  bond.  Mrkrt  r.  Jb^ 
son.     1 8alk,  180.  sL^Brnptu  ii^f. 

6  Statute  32  H,  8,  e.  SO,  eitenis  to 
all  discontinuances,  as  well  of  eoort 
as  process,  in  inferioor  as  in  sape- 
riour  courts.      WalwtfH  ▼.  SmuUu 

1  Salk.  177. 

7  Plaintiff  cannot  discoAfinne  after 
rule  for  judgment  for  defendant 
Turner  v.  Turner,  i  Salk.  ir».  s 
Z.  Raynu  856. 

8  If  a  plea  to  the  whole  aasmers  bat 
part,  it  is  demurrable ;  if  a  plea  to 
part,  answers  but  part,  the  pLainftUT 
may  take  judgment  for  the  rest. 
fVeekes  v.  Pe4ith^  l  Saik.  179.  i 
L»  Raym.  679. 

9  Plaintiff,  after  a  speeial  TercFiet, 
not  allowed  to  discontinue,  in  order 
to  adduce  fresh  proof  in  eantradie- 
tion  to  the  verdict    iZoe  t.  Graff, 

2  Blackstonty  815. 

10  Discontinuance  helped  by  Terdiet 
Anonymous.    3  Salk.  131. 

11  A  demurrer  after  issue  joined, 
casions  a  disconlinnanee. 

^u.  Whether  the  general  traverse 

be  taken  to  a  plea,  jastifjing  tkt 

*   entry  into  a  hotise  to  distmin  llsr 

■    rent,  and  seizing  g^oods  as  a  dislrefi. 

Aslett  v.  Vincent.    2  L.  Ratym.  t4B^ 

12  Wrong  prayer  of  judgment  in  re- 
plication, makes  discontinnaner. 
B'lsse  V.  JffarcourL     1  Salk.  ITT. 

13  Demurrer  in  bar  to  a  plea  in  a- 
batcment,  makes  a  diseontinoanef. 
Carter  v.  D  ivies.     1  Salk.  213- 

14  The  discontinuance  of  an  arotf 
does  not  annul  the  record  nf  iv  TW 
reversal  of  a  judgment  da«>§  a«^ 
the  record  of  the  judgment.  Grr^ 
v.  fVatts.     1  L.  Raym.  27-*. 

13  Discontinuance  by  leave  sf  the 
court  may  be  after  special,  »^  iCt*r 
general  verdict,  Fric^  v.  iViacr. 
1  S.\UC'  178. 
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16  The  eourt  refused  to  allow  thcf 
noraiilal  plaiatiflf  to  discootina^  aii 
aetioBf  it  being  proved^  that  it  was 
brought  in  his  name  for  the  use  of 
another,  upon  a  bona  Jide  assign' 
ment  of  the  debt«    1  BaUaSf  139. 


DISCONTINUANCE  OF  ES- 
TATE, 

1  A  tenant  in  tail  levies  a  fine  to  B* 
for  JS.'s  life,  with  warranty,  and  af- 
ter levies  a  fine  to  the  use  of  A,  and 
his  heirs,  with  warranty.  Discon- 
tinaanee  remains  no  longer  than  the 
wrongful  estate  that  causes  it. 
There  may  be  diseontinuanee  which 
toms  the  estate  to  a  right,  and  not 
take  away  entry.  Hunt  v.  Bum. 
±8alh.2^. 

^  Cannot  be  worked  by  a  secret 
feoflftnent  by  tenant  in  tail,  under  a 
naked  possession.  Doe  v.  Horde. 
1  Coicper^  702. 

5  Possession  under  a  judgment  in  e- 
jectment  can  never  amount  to  a  dis'* 
seizin  of  the  freehold.    Ibid, 

4  But  suoh  possession  enures,  ac- 
cording to  the  right  of  the  party 
recovering,  whether  it  be  a  right  of 
freehold  in  possession  in  tail  or  in 
fee.    Ibid. 

9  A  secret  feoffment  nnder  a  naked 
possession  by  tenant  in  tail  in  re 
mainder,  to  the  mere  intent  to  make 
a  tenant  to  the  precipe,  cannot 
work  a  disseizin  to  the  advantage 
of  the  feoffor.    Ibid. 

But  the  true  owner  may  elect  to  make 
it  a  disseizin.     Ibid. 

6  In  order  to  discontinue  an  estate 
tail,  it  is  necessary  that  the  party 
discontinuing  should  be  actually 
seized  by  force  of  the  entail.  Dn- 
9er  d.  Burton  r.  Hussy  ^d.  ±  H. 
Black.  269. 


DISSEIZIN. 

1     To  constitute  a  disseizin  of  the 
owner  of  uncultivated  lands,  the 
entry  and  occupation  of  the  disseiz- 
es 


fa 

in  or  must  be  such,  that  the  owner 
may  be  presumed  to  know  there  is 
a  possession  adverse  to  his  title. 
Froprietors  of  the  KkoMbeck  Fur- 
cha^  V.  Sprir^er.    4  Mass.  416« 

2  Where  one  had  driven  piles  into 
the  ground,  which  were  covered  by 
the  waters  of  a  mill  pond  belonging 
to  another,aBd  had  erected  and  main- 
tained buildings  on  those  piles  for 
sixty  years,  the  the  waters  flowing 
between  the  piles ;  it  was  held  to 
constitute  a  disseizin  of  the  owner 
of  the  mill  pond ;  and  he  was  bar- 
red of  his  right  to  the  land  so  oc- 
cupied. Boston  Mill  Corporation 
V.  Bvdfinch.    6  Mass.  229. 

S  A  disseizin  which  will  east  a  de- 
scent so  as  to  toll  an  entry,  must  be 
a  disseizin  in  fact,  by  which  the 
rightful  owner  has  been  expelled 
by  violence,  or  by  some  aot  which 
the  law  regards  as  equivalent  in  its 
effects.  Smith  ex  dent.  Tetter  S^ 
others  v.  Burtis  and  Woodward.  6 
Johns.  Rep.  197* 

4  A  mere  entry  on  the  land  of  an- 
other is  no  disseizin;  and  where 
the  plaintiff  in  ejectment  rests  on  a 
right  by  descent  east,  he  must  prove 
a  tortious  entry  and  expulsion  of 
the  true  owner ;  or  that  the  entry 
was  not  congeable.    lb. 


DISSENTl^RS. 

1  Licence  to  dissenting  minister  en- 
rolled in  one  country  does  not  ex- 
tend to  another.  The  '^ueen  v.  teach, 
2  adk.  572. 

2  A  baptist  preacher  qualified  ac- 
cording to  the  Stat.  I  fV.  Sf  M.  e. 
18,  is  exempted  from  serving  all 
parish  ofiiees,  whether  they  existed 
before,  or  were  created  since  that 
act,  even  though  he  be  also  engag- 
ed in  trade.  JOmwatds  v.  KnotcUs, 
WilUs^  463. 

S  Information  for  refusing  to  take 
upon  him  the  office  of  sheriff;  ad- 
judged, that  dissenters  are  not 
exempt  by  the  toleration  act  from 
doing  acts    necessary    to    qualify 
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themselves  for  offices,  according  to  trainable  for  port  dotics.     Vhkt'^ 

IS  Car.  2,  »iat.  2,  c.  1.     itejc  and  tone  y.  Ekden,     1  8aik.  ^i8.     i  L 

Beg.  v.  Larwood.    1  SaUf.  167.    1  Aaym.  384. 

JL.  Raym,  29.  An  avowry  for  dutj  need  not  tfalt 

4    Methodists  and  dissenters  have  a  that  the  port  i>  in  n^pair.     Ibid 

right  to  the  protection  of  the  court,  9    The  landlord  must   remove  ik 

if  disturbed  in  their  decent  and  qui-  goods  at  five  days  end,  or  he  is  a 

et  devotions.    HieKingy.lFrougk'  trespasser.      Griffin  v.   ^fiheott.     3 

ton.    S  JBurr.  1683.  Str.  716. 

10  In  the  notice  for  the  sale  o^a  dis- 
tress under  2  W.  ^  M.  t.  S^  it  is 

DISTRESS.  not  necessary  to  nentiom  when  the 

rent  became  due^  for  which  Ike  dit* 

i    Distress  in  two  hundreds,  viz.  »^.  tress  has  been  made.    Muss  ▼.  (vo^ 

and  K  in  different  counties.    Oath  limore.    1  Doug.  279  to  283* 

upon  sale  administered  by  the  con-  11  A  grantee,  or  mortgagee,  since  4 

stable  of  .i^.  in^.  well.     Walter  v.  Anne^  c.  16,  s.  9,  may  diatrain  be* 

BumbalL    ±  Salk.  2h7.    1  L.  Rat/-  fore  he  has  turned  bis  right  into  ac- 

mondy  53.  tual  possession  by  the  aUomnent 


Personal  notice  sufficient  to  warrant  of  the  tenant.    Moss  f. 

a  sale.     Ihid.  i  Boiig.  279  to  283. 

S    A  distress  and  sale  given  by  stat«  12  If  a  candle  maker  or  maltster  for- 

ute  are  in  the  nature  of  an  execu-  feit  the  single  dutieH,  and  then  be- 

tion.    Moyse  v.  Cocksedge.    WiUes,  come  a  bankrupt,  and  is  eoBvielcd 

636.  after  the  assignment  of  his  e^te. 

Parish  officers  levying*  a  poor-rate  un«  the  double  duties  may  be  dtsitraiae^ 

der  a  warrant  of  distress,  may  re-  for,  on  the  candles,  ma^,  atensik 

tain  of  the  s^oocls  sold  the  necessary  and  materials  in  the  hands  of  the 

expences  of  the  diistress  and  sale.  assignees.      Slraeey  r,  Hulse.     J 

Ibid.  Doug.  411  to  416. 

3  Deer  in  an  inclosed  ground  may  13  Distress  is  not  incident  to  a  fee- 
be  distrained  for  rent.  Davis  v.  farm  rent  as  such,  unless  tlie  ease 
PowelL     WiUesj  46.  is  brought  within  4  G.  2,  e.  28,  s. 

4  Whether  goods  taken  as  a  distress,  0.  Bradbury  v*  Wright.  3  Damg. 
on  a  cnuviction  under  an   act  of  624  to  628. 

parliament,  can  be  replevied  ?  ^u.  14  Implements  for  trade  eannol  he 

jHeurson  v.  Roberts.     Willesy  668.  distrained  for  rent,  if  they  be  in 


It  would  appear  not,  by  the  cases  re-       tual  use,  or  if  there  be  any  otker 
ferred  to  in  tbe  notes.  sufficient  distress  on  the 


0    Cattle  may  be  distrained,  though  at  the  time.    Simpssn  v. 

not  levant  and  coucfiantj  where  they  fFillesy  012. 

escape  by  default  of  the  owner.  But  if  they  be  not  in  actoal  oae* 

•Anonymowt.    3  Sa^.  136.  if  there  be  no  other  sufficient  <ii- 

6    An  annuitant  may  distrain  for  ar-  tress  on  the  premises,  then  they 

rears,  though  a  term  be  vested  in  may  be  distrained  for  rent.    Ibid^ 


himself  to  secure  the  pay ment ;  the  They  are  only  privileged 

reversioner   (in  possession)   being  Imd. 

considered     as     his     undertenant.  But  things  annexed  to  the  freehoML  v 

Fairfax  v.  Oray.  ^  Black.  1326.  tilings  delivered  to  a  person  tixf^ 

7  A  carriage  standing  at  livery  is  cising  a  trade,  to  be  carried  sr 
digtrainabie  for  rent  by  tbe  lessor  worked  up  in  the  way  of  his  tnit^ 
of  the  premises.  Francis  v.  Wyatt.  '  are  absolutely  free  from  distreos.  i^^ 
1  Black.  483.    3  Burr.  1198.  So  were  cocks  or  sheaves  of  con  ^ 

8  Anchors  and  sails  of  a  ship  dis-  fore  the  stat.  2  W,  Sf  M.  e.  s^  R* 
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19  Lessee  for  years  assigns  his  term ; 
he  cannot  distrain  for  rent,  bat  must 
bring  his  aetion  on  the  enntract. 
V.  Caper.    2  Wils.  375. 

^e  2fF.  &^  M.  e.  09  defendant  justi- 
fies under  a  distress  for  rent,  and 
shews  tbat  the'  appraisers  were 
-sworn  .before  the  headborough, 
thoogh  A  constable  was  present,  the 
parties  so  to  issue,  which  is  found 
jpro'  def^,  the  verdict  shall  be  set 
aside,  and  an  inquiry  awarded,  for 
the  sale.eannot  be  justified.  Bromne 
V.  Mice  and  another.  2  Sirangtf 
873. 

17  Unless  hi  cases  in  which  a  dis- 
trainer is  authorized  by  statute  to 
keep  the  distress  on  the  premises 
upon  which  he  distrained,  he  is  li- 
able to  an  action  of  trespass,  if  he 
suffers  them  to  remain  t^^ere  an  ui> 
reasonable  time.  Forty  days  is  an 
unreasonable  time.  GriJJtn  v.  Scott, 
2  L.  Ratpn.  14^4.     l  Str.  717. 

iS  Cannot  be  made  fur  the  toll  of 
goods  fraudulently  sold  out  of  a 
market  to  avoid  the  toll ;  but  the 
party  injured  must  bring  a  special 
action  on  the  case.  JBlakey  v.  Dins- 
dale.    €oivper,  66 1. 

19  Com  sown  by  a  tenant  at  will 
(who  died  before  harvest)  and  pur- 
chased by  another  person  cannot  be 
distrained  by  the  landlord  fr»r  rent 
due  to  him  from  the  subsequent 
tenant.  Eaton  v.  SotUhey.  WU- 
/es,  131. 

Ooods  .taken  in  execution  cannot  be 
distrained  for  rent.    Ibid. 

Nor  cattle  distrained  damage  feasant. 
Ibid. 

^O  Where  the  plaintiff's  cattle  es- 
cape into  the  defendant's  close  for 
want  of  repairing  the  fences,  which 
the  defendant  otjght  to  repair,  they 
cannot  be  distrained  for  the  de- 
fendant's rent,  unless  levant  and 
cauchant.  Pool  v.  LondvilL  3  Sal- 
keldy  168. 

.21  Goods  brought  to  a  public  fair  or 
sale  cannot  be  distrained  by  the 
owner  of  the  fair  and  soil ;  for  ev- 
«ry  person  has  of  common  right  a 
liberty  of  carrying  his  goods  to  a 


public  fair  for    sale*     JhisHn  t. 
fVkiUred.     Willes,  6^3. 

22  Commoner  cannot  distrain  the  beast 
of  a  stranger,  without  shewing  hovr 
he  is  damnified  in  his  common. 
Woolston  V.  Slater.    3  8alk.  94. 

23  The  owner  of  the  soil  en  which 
the  market  is  held  cannot  distrain, 
for  damage /eosai^,  goods  laid  down 
there  for  sale,  though  the  owner  of 
them  has  not  paid  him  any  recom- 
pence  for  laying  them  there.  fVig" 
ley  V.  Feacky.    2  L.  Raym,  1080. 

S4j  Where  two  parcels  of  land  are  dis- 
tinctly let,  there  .cannot  be  a  joint 
distress  for  both  rents.  Jlogers  ▼• 
Birkmire.    2  Str.  10 10. 

25  Implements  of  trade  may  be  dis- 
trained for  rent  if  they  be  not  in  ac- 
tual use  at  the  time,  and  if  thei^  bo. 
no  other  sufficient  distress  on  the 
premises.  JGrerton  v.  FaUcner.  4b 
Term  Rep.  6%3. 

20  8o  may  beasts  of  the  plough  under 
the  same  circumstances.  4  Term 
Rep.  565 

27  But  things  affixed  to  the  freehold, 
such  as  an  anvil  or  milstone,  cannot 
be  distrained.    Ibid. 

28  A  horse  cannot  be  distrained  dam- 
age feasant,  if  there  be  a  rider  up- 
•on   him.      Storey  V.  Robinson.    0 

2Wm  Rep.  138. 

29  Things  delivered  ta  persons  exer^ 
aising  their  trade,  such  as  doth  in  a 
taylor's  shop,  are  not  distrain  able. 
Siynpsou  V.  Ilarcourt.  4  !ZVrm  Rep* 
069. 

30  The  five  days  allowed  before  a  dis- 
tress can  be  sold,  are  inclusive  of 
Ihe  day  of  sale.  WaUaee  r.  King 
et  at.    1  H,  Black.  18. 

31  A  terre-tenant  holding  under  twa, 
tenants  in  common,  cannot  pay  the 
whole  rent  to  one  after  notice  from 
the  other  not  to  pay  -it ;  and  if  he 
do,  the  other  tenant  in  common  may 
distrain  for  his  share.  Harrison  y^ 
Bnrnby.    5  Term  Rep.  216. 

32  Where  the  lessee  of  lands  dies  be- 
fore the  expiration  of  the  term,  and 
his  administrator  continues  in  pos- 
session during  the  remainder,  and 
after  the  expiration  of  it,  a  distiesa 
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may  b^  taken  for  rent  due « for  the 
whole  term  $  under  statutes  32  H> 
8,  e.  37  &  8,  dnnej  e.  14.  BraUh* 
toaite  V.  Cooksey  S[  al.  i  Ji.  Blacks 
staney  46^. 

33  A  tenant  holding  over  after  the 
.  expiration  of  his  term  cannot  dis- 
train the  landlord's  cattle  which 
were  put  upon  the  premises  by  way 
of  taking  possession.  ^'aunUm  t. 
Costor.    7  Term  Hep.  431. 

34  A  eqstom  that  a  tenant  may  leave 
liis  away-going  crop  in  the  barns, 
&c.  of  the  farm :  for  a  eertatu  time 
after  the  lease  is  expired,  and  he 
has  quitted  the  premises,  is  good : 
and  the  landlord  may  distrain  the 
com  so  left,  for  rent  arrear,  after 
six  months  have  expired  from  the 
determination  of  the  term,  notwith- 
standing the  statute  8  Jnne^  c.  14, 
8.  0,  7.  Beavai  v.  Delahay  4*  ^• 
1  H.  Black,  0.  And  see  Lewis  v. 
Harris,  S.  P.    1  U.  Black.  7,  vi. 

35  One  warrant  of  distress  for  the  a- 
mount  of  several  duties  impossd  by 
different  acts  of  parliament,  each 

fiving  a  power  of  distress,  is  legal. 
*atchett  V.  BancroJL  7  Term  Be- 
port,  307. 
30  The  judgment  of  the  commission- 
ers of  laud  tax  on  appeal  is  conclu- 
sive in  an  action  of  trespass  brought 
against  the  officer  for  levying  un- 
der a  warrant  of  distress.  7  Term 
Rep.  307. 

37  Gtmmissioners,  nnder  an  act  of 
parliament,  directing  them  yearly 
and  every  year,  to  rate,  charge,  tai, 
and  assess  certain  lands  for  a  cer- 
tain number  of  years,  having  omit- 
ted to  make  any  rate  or  assessment 
for  several  years,  at  length  made 
an  assessment  for  one  )^ear,  and 
added  to  it  the  arrears  of  the  past 
years,  and  levied  for  the  assessment 
so  made^  including  such  arrears; 
held  that  no  arrears  could  be  due 
for  the  years  respecting  which  no 
assessment  had  been  macle,  and  that 
the  distress  was  therefore  bad. 
J^eicton  V.  Faunf:.    JVew  Rep.  187. 

38  Ooods  distrained  and  replevied  are 


discharged  from  the  lien  of  tlie 
trainer ;  but  if  the  identical 
distrained  are  foaod  in  the  haads 
of  the  tenant,  undisposed  of,  aoj 
unincumbered,  they  may  be  tak» 
on  a  retomo  hebendo.  3  DaUm^  fS, 
9, 181. 

39  The  usage  in  Pcnffgr/rauis,  has 
been  to  impound  a  distress  on  the 
premises,  though  the  aet  of  aasem- 
bly  omits  that  provision,  whieh  is 
contained  in  the  statuta  of  11  6.  2^ 
e.  19  ;  but  quere  whether  the  aaga 
is  an  adoption  of  the  statute.  % 
Dallas,  68,  9. 

40  The  distrainor  may  leave  the  dis- 
tress on  the  premises  for  the  five 
days  mentioned  in  the  aet ;  and  they 
cannot  be  appraised  till  those  days 
have  elapsed.     2  IktUas,  69,  70, 

41  What  is  a  reasonable  time  far  par- 
suing  and  appraising  goods  taKea 
in  distress  and  removed  by  the  lea- 
ant,  before  the  five  days  have  ex- 
pired.   2  DaUaSj  69, 70. 


DISTRIBUTIONS. 

1  Brother's  grand  ehildrat 
share  with  brother^s  children.  IVtf 
V.  Pett.  1  8alk,  250.  i  L,  Raff- 
mondj  571. 

2  The  spiritual  court  may  eompel  aa 
administrator  to  make  distrihotioa  ; 
but  they  cannot  compel  a  debtor  of 
the  intestate  to  pay  his  deM  iato 
court,  though  such  debtor  is  the 
person  applying  for  the  ihstiihatioa; 
but  they  may  forbear  proeecdiBg  to 
the  distribation  till  he  pays  it  in. 
Gierke  v.  Gierke,   1 L,  Raym,  9SM, 

3  Borough  Engli^  lands  shall  be 
brought  into  hoteh-poteh  on  tha 
statute  of  distributioBS.  J^vflt  ▼. 
Pratt.    2  8tr,  935. 

4  Where  there  is  a  wife,  a  meihr. 
and  brothers,  but  no  children,  tie 
personal  estate  shall  be  diatnMei 
as  follows ;  half  to  the  wife,  ail 
the  rest  to  the  mother  and  brsthen. 
&c.  equally.  KeiUcay  v,  JLb&rqs 
in  chancery.    2  JStr,  7iO. 
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DIVISION. 

1  The  moiety  of  a  penalty  being  giv- 
en by  statute  2Z  G,  3,  e.  M,  to  the 
treasurer  of  a  county,  riding*,  or  di- 
vision ;  held  that  the  word  divisiou 
does  not  apply  to  small  districts, 
such  as  tlie  Cinque  Port  of  Seaford 
in  Sussex ;  but  must  be  construed 
with  reference  to  comity  and  ridings 
and  means  something  analogous  to 
them.  EvanSj  qui  tarn  v,  Stevens. 
4  Term  Rep^  224. 

2  Neither  can  it  be  applied  to  the 
different  parts  of  a  county  in  which 
the  magistrates  act  under  one  gen- 
eral commission,  but  for  the  conve- 
nience of  the  county  adjourn  the 
quarter  sessions  from  one  part  of  it 
to  another^  and  appoint  a  separate 
treasurer  for  each.  Eyans^qui  tarn 
▼.  Stevens.    4  Term  Hep.  409. 

Z  It  is  only  applicable  to  the  legal 
divisions  in  Idncolnshire^  where 
there  are  separate  commissions  of 
the  peace,  and  separate  sessions 
in  the  diJTerent  divisions  of  the 
eounty.    4  Term  Rep,  465^ 


decease  most  be  distributed  ao- 
cording  to  the  law  of  the  country 
in  which  he  ^as  domiciled  at  the 
time  of  his  death,  without  regard 
to  the  actual  situs  of  the  property. 
Bruce  v.  Bruce,  Daitu  Proc.  Jipril. 
1790.     2  Bos.  ^  PuU.  239,  n. 

2  A  person  bom  in  Scotland^  having 
goue  out  to  ImUay  in  the  service  of 
the  East  India  company,  and  having 
died  there,  it  was  held  that  India 
was  the  place  of  his  domicile.  lb. 

8  For  the  place  where  a  man  is, 
shall  prima  facie  be  taken  to  be  the 
place  of  his  domicile.    lb. 

4  But  if  such  person  had  gone  to 
India  in  the  king's  service,  or  for 
any  temporary  purpose,  it  seems 
that  the  domicile  of  his  birth  would 
not  have  been  altered.    lb. 

5  Mere  intention  to  return  to  his  na- 
tive country  at  some  future  period, 
is  not  sumcient  to  prevent  the 
change  of  domicile  if  the  person 
die  before  such  inteution  be  put  in 
execution.    lb. 


DOMESTIC  ATTACHMENT. 

1  The  creditors  under  a  domestic 
attachment  having  made  a  dividend 
before  notice  of  a  debt  due  to  the 
commonwealth,  under  the  circum- 
jtances  of  the  case,  the  common- 
wealth was  not  afterwards  entitled 
to  full  payment.    1  Dallasy  161. 

2  What  constitutes  an  inhabitant 
within  the  attachment  laws.  1 
Dallas,  102, 108. 

B  A  judgment  has  relation  to  the 
first  day  of  term,  so  as  to  exclude 
a  domestic  attachment  in  favour  of 
the  judgment  creditor.  1  Dallas, 
450. 


DOMICILE. 

1    Personal  property  follows  the  per- 
son of  the  owner,  and  in  ease  of  his 


DONATIVE. 

1  Donatives  with  cure  of  souls  are 
within  the  acts  of  uniformity  come 
setttbk.  Foitelv.J^Ubank.  2 Black- 
stone,  851.    8  WUson.  355. 

Parsons  need  not  prove  their  reading 
the  articles,  &c.  till  something  ap- 
pears to  the  contrary.    Ibid. 

2  The  spiritual  court  cannot  deprive 
the  parson  of  a  donative ;  but  they 
may  punish  him  for  any  misconduct 
as  parson,  as  for  omitting  part  of 
the  liturgy,  or  preaching  without 
licence.  Colefatt  v.  Mwcombe.  2 
L.  Rayuu  1205. 

8  The  right  of  donation  descends  to 
the  heir ;  and  the  executor  has  no 

.  title  where  testator  wa<i  seized  of 
the  advowson  of  a  donative.  Rep* 
ineton  Executor  v.  The  Oovemours 
ofTamworth  School,  and  CoUins, 
blerk.    2  Wilson,  i50. 

4  ^tt.— How  far  the  neture  of  a  do- 
native is  ehanged  by  having  been 
augmented  by  queen  .^nnc's  bonn- 
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ty?  J5f.  t.  Bishop  of  Chester^  i 
Term  Rep.  897. 
0  In  the  ease  of  a  donatiTe,  Hie  par- 
ty in  in  falf  possesMon  imitiedialcly 
on  the  the  nomination,  and  may 
maintain  an  action  for  money  had 
and  received  against  any  person 
who  receives  the  rents  and  the  pro- 
fits.   1'  Term  Rep.  403. 


DOWER. 

i  Where  there  are  two  tenants  in  (he 
writ  in  dower,  and  one  dies  after 
jud.^ment  for  damages,  and  his  heir 
and  the  others  bring  error,  the  whole 
of  the  original  damages  should  be 
recovered  against  the  survivor.  But 
the  value  from  the  time  of  the  judg- 
ment to  the  aflirmanee  cannot  be 
recovered  against  the  surviving 
plaintiff  in  error  only ;  and  the 
eonrt  cannot  compute  such  value 
after  the  rate  of  the  damages  found 
hy  the  first  jury,  but  should  award 
a  writ  of  inquiry.  But  although 
such  judgment  is  for  the  benefit  of 
the  heir  of  the  deceased  tenant,  yet 
he  may  join  in  the  writ,  and  assign 
it  for  error.  Kent  v,  JCenL  2  Str, 
971. 

2  A  tenant  for  life,  remainder  for 
years,  remainder  to  •^.  in  tail ;  .J.'s 
wife  shall  he  endowed  ;  aliter  if  iht 
mesne  remainder  had  been  for  life. 
Raters  Case.  1  8alk.  294.  1  L. 
Raym,  820. 

3  Detainer  of  charters  is  no  plea  in 
do^er  after  imparlance.  Jaurdon 
V.  Burdon.    1  aalk.  233. 

%  -  Tenant  in  dower  dies  before  writ 
of  inquiry  executed  ;  administrator 
cannot  bring sct./a.  for  the  damages 
and  mesne  profits.  Mordant  v.  T/u»- 
roldj  Bart,    1  8aUc,  233. 

3  Nothing  can  be  recovered  iii  dow- 
er by  the  description  of  a  tenement : 
and  a  judgment  in  dewer  for  a  ten- 
ement is  erroneons,  and  shall  be  re- 
versed, thongh  the  tenant  confessed 
the  action,  and  the  sheriff*  delivered 
seizin.  ICerry  v.  JCent,  2  L.  Ray- 
moniy  1384.     1  StrangCy  623. 


6  But  feme  shall  he  endowed  of  tki 
capital  messoa^.  Lard  Oerard  t. 
Lady  Gerard,  l  Salk.  2BZ.  1 JL 
Raymonds  72. 

7  in  dovfcr,  if  the  life  of  the  bant 
is  put  in  issue,  it  shall  be  tried  by 
witnesses.  Faxtx  v.  Barnes,  i  L. 
Raymond^  174. 

8  in  dower,  marriage  most  be  iriti 
by  the  bishop's  certificate.  RMns, 
ifid.  V.  CrufehUif  and  WifeanioMS- 
•ther.    2  fVUs,  ±22  &  123. 

0  In  the  assignment  of  dower,  the 
commissioners  are  to  regard  the 
rents  and  profits  only.  Letmard  t. 
Leonard,    4  Mass,  333. 

10  Whether  the  widow  may  liave 
dower  in  a  messua^  erected  after 
the  alienation  of  the  laad  by  her 
husband,  ^atre.  Ferry  r,  &acd^ 
win,    6  Mass.  498. 

11  The  judge  of  probate  Itas  no  an- 
Ihority  to  assign  the  reversion  fif 
-the  widow's  dower  to  one  of  ibe 
heirs,  in  exclusion  of  the  rest :  knd 
a  decree  to  that  eftect  of  forty  ye&rs 
standing  w^as  held  to  be  void,  ao^ 
the  land  yet  subject  to  partition  m- 
moiig  the  heirs.  Sumner  r,  darken. 
7  J^Iass.  79. 

12  A  jointure,  whether  made  before 
or  after  marriage,  was  not  a  bar  to 
dower  at  common  law ;  and  oo 
jointure  is  now  a  bar,  within  the 
statute  of  27  H.  8.  c.  lo,  (which  has 
always  been  in  force  here)  unless  U 
be  a  freehold  estate  in  lands  Tot  (ho 
•life  of  the  wife  to  take  efleet  imme- 
diately after  the  hasband*s  death. 
Therefore,  where  hy  a  marriage 
settlement  the  husband  eovenaatei 
that  the  wife  should  have  an  anna- 
ity  out  of  his  estate,  in  considera- 
tion whereof,  she  covenanted  aot  to 
demand  her  dower ;  it  wa5  beldy 
•that  she  was  still  entitled- to  her 
dower.  Hastings  v.  Dickinson  ead 
uoe,    7  Mass,  133. 

13  An  actual  corporeal  seisin  or  a 
right  to  such  seizin  in  the  husbaid 
diirins:  tJie  coverture,  is  neccssar?  to 
eutille  the  widow  10  her  dower:  a 
legal  seizin  of  a  vested  remainder  is 
not  sufficient.  Eldridge  e^  dL  v. 
Forestal,  Sf  ux,     7  J\£ass.  29$* 
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14  Where  the  wife  joined  her  Liis- 
hand  in  a  mortgage,  relinquishing 
her  elaiin  of  doiver,  and  after  the 
death  of  the  mortgagor,  the  purcha- 
ser of  the  equity  of  redemption 
paid  the  poney  due  on  the  mort- 
gage, and  the  mortgagee  acknowl- 
edged the  discharge  on  the  record  ; 
it  was  held,  that  the  widow  of  the 
mortgagor  was  barred  of  her  dow- 
er. F^in  v.  Bumstead,  8  Mass, 
491. 

15  The  wife  of  a  person  attained  un- 
der the  act  of  the  22d  of  October^ 
1779,  is  entitled  to  dower  out  of  the 
estate  of  her  husband,  which  has 
oeeoue  forfeited*  Palmer  ?.  Hor- 
ton.    1  J<Ans,  C<is,  27. 

i€  if.  a  native  of  Irdand^  removed  to 
•DTew-Forky  in  1760,  where  he  con- 
tinued to  reside  until  his  death,  in 
1798.  At  the  time  of  his  removal 
from  Ireland^  he  left  a  wife  in  that 
country,  having  h^en  married  in 
1750.  His  wife,  who  was  also  a  na- 
tive of  Ireland^  never  left  that  coun- 
try, but  continued  a  subject  of  the 
Kiiiig  of  Ghreai  Britain,  in  an  action 
brought  by  the  wife  to  recover  her 
dower;  it  was  held,  that  being  an 
o/ien,  she  could  recover  dower  in 
those  laods  only  of  which  IC.  was 
seized,  before  the  4th  July,  1776, 
hut  not  of  those  he  acquired  after 
that  period.  £jUly  v,  Harrison.  2 
Jofms.  Ca$.  29. 

17  A.  husband  devised  certain  articles 
of  furniture  and  forty  pounds  in 
money  to  his  wife,  ^^  in  lieu  and 
stead  of  every  other  claim  or  pre- 
tention to  his  estate."  It  was  held, 
that  his  legacy  or  beauest,  did  not 
bar  the  wife's  right  to  dower  at  law. 
Larrabee  8f  wife,  v.  VanMstyne. 
1  Johns.  Rep.  307. 

18  M.  having  been  in  possession  of 
land  for  ten  years,  conveyed  it,  in 
fee,  to  E,  who  continued  in  posses- 
sion twelve  years,  when  the  land 
was  sold  under /{^  facias^  against 
the  property  o£E,  and  purchased  by 
M.  In  an  action  of  dov^er,  brought 
by  the  widow  of  E.  it  was  held, 
that  there  was  prima  facie  evidence 


of  seizin  iu  her  husband,  so  ftn  to 
entitle  her  to  dower»  Embreer. 
Ellis.    2  Johns.  Rep.  119. 

19  Where  the  defendant  acknowl- 
edged, that  he  got  his  title  froo)  ona 
who  claimed  to  hold  as  devisee,  un- 
der the  will  of  the  grantors  to  E. 
this  was  held  to  be  a  recognition  of 
the  title,  under  which  E.  held.    lb. 

20  The  demandant  in  dower  is  not  en- 
titled to  damage^,  unless  the  hus- 
band died  sized.    Ibid. 

21  AVhere  land  is  alienated  by  tha 
husband,  the  wife,  after  his  death, 
is  entitled  to  dower  only,  according 
to  the  value  of  the  laud,  at  the  tim& 
of  alienation.  Humphrey^  Widow 
y.  FItinney.    2  Jafins.  Rep.  484. 

22  A  plea  of  tout  temps  prist,  is  a 
proper  plea  in  dower,  and  the  de- 
mandant, instead  of  demurring  to 
such  plea,  ought  to  pray  judgment 
according  to  the  tenaer.    Ibiai 

23  The  dower  of  a  widow  cannot  be 
aflfected  by  the  proceedings  of  heirs 
to  make  partition  under  the  act: 
she  is  not  teuant,  nor  is  she  bound 
to  appear  in  the  suit  for  partition ; 
her  rights  do  not  come  within  the 
pur>'iew  of  the  act.  Bradshaw.  v. 
Callaghan.    6  Johns.  Rep.  80. 

24t  Where  a  swm^aie  proceeded,  on 
the  application  of  a  widow,  to  ap- 

E6int  admeasurers  of  dower,  and 
ad  the  same  admeasured,  under 
the  act,  (29  sess.  c.  68,)  without  giv- 
ing notice  to  the  adverse  party,  this 
court,  on  n^otion,  ordered  the  pro- 
ceedings to  be  set  aside.  Rathbun 
V.  Miuer.  6  Johns.  Rep.  281. 
25  J.  by  indenture,  conveyed  land,  in 
fee,  to  B.  who  executed  a  mortgage 
of  the  same  land  to  wS.  to  secure  the 
consideration  money,  B.   died    in 

Sossession  of  the  land,  after  the 
ebt  became  due,  and  leaving  the 
mortgage  unsatisfied.  C.  a  tenant, 
took  a  reles^e  of  the  land  from  the 
heir  of  i?.  and  paid  off  the  mort- 
gage. After  the  lapse  of  2S  years, 
the  widow  of  B.  brought  an  action 
to  recover  her  dower,  in  the  land. 
It  was  held,  that  the  widow  was  en- 
titled to  dower,  with  damages,  from 


544 


DOWEBL 


the  death  of  her  hasband  ;  that  the 
tenant,  claiming  under  the  heir  of 
the  mortgagor,  could  not  object  to 
the  seizin  of  the  ancestor,  but  that 
the  mortgage  being  satisfied,  he  was 
held  to  be  seized  from  the  time  of 
the  original  conveyance.  Bitch- 
cock  T.  Hdrrington.  6  Jokns,  Rep. 
290. 

2^  A  sale  bj  the  heir  will  not  prevent 
the  widow  from  recovering  aniiMges 
from  the  death  of  the  ancestor. 
lUd. 

5Ct  Nor  will  delaj  in  bringing  her  ac- 

.  tion,  prejudice  her  claim  for  dama- 
ages  ;  and  the  tenant,  if  he  would 
excuse  himself  from  damages,  ^must 
plead  iovA  temps  prist.    lb, 

!2$  Under  the  issue  of  seizin,  in  dow' 
6r,  the  statute  of  limitations  cannot 
be  given  in  evidence,  bat  must  be 
pleaded,    lb, 

29  It  seems,  that  the  statute  limitations, 
in  regard  to  real  actions,  does  not  ap- 
ply to  actions  of  dower.     lb, 

80  The  privilege  of  a  widow  "  to  tar- 
rv  in  the  chief  house  of  her  hus« 
band,  40  4ays,  or  until  her  d^isver 
be  assigned  to  her,''  ( Lazes  sess.  10, 
c.  4,)  will  not  protect  her  against 
an  action  of  ejectment  brought  af- 
ter the  40  days  have  elapsid,  by  the 
heir,  or  any  person  deriving  title 
from  the  hasbaad.  Jackson  ex  dem. 
Clark  V.  O^Donaghy,    7  Johns,  Ri'p, 

2*r. 

81  If  the  widow's  dower  ii  not  as- 
signed to  her  during  ber  qu:irantinBy 
she  may  bring  her  action  and  reco- 
ver damiges  from  the  day  of  her 
husband's  death,  but  she  cannot  en- 
ter for  her  dower,  until  it  is  assign- 
ed to  her  ;  and  after  the  4J  days 
the  heir  may  expel  her,  and  put  her 
to  her  suit.    lb, 

3  J  The  estate  of  the  mortgagor  is 
the  real  estate  at  law,  aud  the  wid- 
ow of  the  mortgagor  may  recover 
her  dower  out  of  the  land  mortga- 
ged ;  and  the  tenant  deriving  title 
by  mesn».  conveyance  from  Uie  hus- 
band of  thi  demandant,  cainot  de- 
ny the  seizin  of  the  husband  }  nor 
net  tip  the  m  irtgige  as  a  subsisting 
title ;  there  having  been  no  foreclo- 


snre  or  entry   by  the  raortgagic^ 
ColUns  V.  Tarry.  7  Johns,  Rep.  278. 

83  The  act  limiting  the  period  of 
bringing  claims  and  proseeutioDs  a- 
gainst  forfeited  estates,  passed  ths 
29th  of  March,  1797,  (sess.  11,  e. 
5ZA  does  not  extend  to,  or  bar  the 
elaims  of  the  widows  of  penons  at- 
tained, for  their  dower  ia  the  es- 
tates forfeited  and  sold  by  the  eom** 
missioners  of  forfeitures.  Boj^U, 
widow^  S[c.  V.  SUwarL  SJote^ 
Rep.  lot. 

8I»  A,  widow's  dower,  not  being  wil3&- 
in  the  purview  of  the  ael  relative 
to  partition,  her  rights  cannot  be 
affected  by  a  partition  ;  nor  is  thn 
liable  for  any  part  of  the  ciMfs  and 
expences  of  making  the  partitioa. 
Bradshaw  v.  CaUaj^han  ^  wife.  8 
Johns,  Rep.  558. 

39  Dower  cannot  be  barred hj  a  eol- 
lateral  reeom pence  ;  the  deti«e  of 
any  thing  to  the  wife  cannot  be  a- 
verred  to  be  in  bar  of  dower,  be- 
cause a  will  imports  a  eoosidera- 
tion  in  itself ;  and  the  devise,  with- 
out other  m  itter,  is  to  be  taken  at 
a  benevolence,  and  the  devisee  ean- 
sidared  as  a  purchaser.  1 0la/!as,4i7. 

86  The  demandant  in  dower  is  aol 
estopped  from  recovering  fhereiny 
by  an  action  of  partition  which  sha 
had  before  brought,  for  dividing 
lands  under  a  devise  in  her  has- 
band^s  will,  and  in  which  it  was  ac- 
knowledged, that  the  moiety  of  ffae 
premises,  out  of  whieh  dower  in 
claimed,  belonged  to  the  teaanto. 
1  Dallas,  4 18. 

87  Land  sold  under  a  mortgage  ant 
executed  by  the  wife,  she  i«  never- 
theless not  entitled  to  an  action  of 
d'lwer  against  the  purehaMT.  d 
Dallas  f  127 

38     What'  cirtnmstanees    shall    bs 
deemed  a  waiver  of  dower.     4  A^- 
lasy  300. 

DURESS. 

Where  one  falsely,  malieioasly  and 
without  probable  cause,  arres(»aai 
imprisons  another,  on  a  prooctf  le- 
gal and  regular  in  its  furut^aad  ob- 
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4»iiis  a  deed  fh>m  the  party  so  im-  try,  does  not,  by  that  operation,  lose 

prisoned,  to  procure  his  delivcranee,  her  privileges  as  an  American  bot- 

sueh  deed  may  be  avoided  by  duress  torn,  nor  beeome  subject  to  foreign 

of  imprisonment.  Wtdkins  r.  Bcdrd^  duties.      United  States,  y.  WUlings 

6  JUass.  506.  4*  Francis.    4  Cranch  48. 

3    A  eollector  of  the  revenue  of  the 

United   States  after  his  removal 

PUTCH  WEST  INDIA  COMPA-  from  office,  has  no  authority  to  eol- 

NYi  lect  the  duties  outstanding  at  the 

time  of  his  removal,  and  which  ae- 

i    Dutch  West  India  Company  sue  for  crued  while  he  remained  in  office ; 

money  in  England  which   was  bor-  but  this  powe^  and  duty  devolve  on 

rowed  at  Amsterdam,  and  when  it  his  successor.    SthresMey  v.  United 

was  payable  in  bank  there ;   and  States.    4  Cranch  169. 

have  judgment :  thoush  no  certain  4    Oaere,  whether  ^oo£?s  saved  are  li* 

name  was  given  them  oy  the  States,  able  for  duties  r    Peisch  v.  FFare. 

they  may  gain  one  by  reputation  4  Cranch  848. 

from  their  business,  by  which  they  9    The  law  punishes  the  attempt,  not 

may  sue.      The  Dutch  West  India  the  intention  to  defraud  the  revenue 

Company  v.  Jacch  Senior  Henriques  bv  false  invoices.     United  States  y» 

Van  Moses.    1  Str.  612.  Jtiddle.    5  Cranch  311, 

9    The  warrant  of  attorney  in  a  cause  6    A  doubt  respecting  the  eonstme- 

may  be  entered  of  the  term  theplar  tion  of  a  law  may  be  good  ground 

eita  is  of,  though  the  record  im-  for  seizure,  and  authorise  a  certifi- 

ports  that  the  parties  appeared  by  cate  of  probable  cause.    Ibid. 

their  attomies  of  a  preceding  term.  7    Duties  upon  goods  imported  do 

No  damages  are  recoverable  upon  ^  not  accrue  until  their  arrival  at  the 

scire  facias.  port   of  entry.      United  States  v. 

]f  there  are  two  distinct  judgments  Toweli.    5  Crunch  BBS. 

upon  a  record,  one  of  them  may  be  6    The  duty  upon  saU,  which  eeased 

reversed  for  error,  and  the  other  af-  with  the  Slst  of  December,  1807, 

firmed. '  In  error  on  a  scire  facias  was  not  ehargeable  upon  a  cargo 

nnon  a  recognizance  of  bail,  the  which  arrived  within  the  collection 

plaintiff  cannot  object  that  the  de-  district  before  that  day,  but  did  not 

fendant  could  not  take  the  reeog-  arrive  at  the  port  of  entry  until  the 

Bizance,  or  sue.  1st  of  January,  1808.     United  States 

A  foreign  corporation  may  sue  hi  their  v.  VowelL    6  Cranch  868. 

corporate  name  here.     Henriqut^y  9    An  American  registered  ship,  sold 

IhAeh  West  India  Cotnpany.     2  JL  in  port,  while  she  is  at  sea,  to  resi- 

fiaymondy  1082.    l  Str.  807.  dent   American    citizens,    is   not 

ehargeable  with  foreign  duties,  on 

DUTIES.  her  return  to  an  American  port.    4 

1M.874.    Jfyp.XXXiy. 

i    Sugar  refined,  but  not  sold  and  10  What  is  an  error  in  the  liquidation 

sent  out  of  the  manufactory  before  of  duties.    4  DalL  876,  7,  8,  (l.) 
the  first  of  July,  180^  was  not  lia- 
ble to  any  duty,  upon  being  sent  out 

after  that  day.  Penningtm  v.  Coxu.  DTER^  REPORTS. 
2  Cranch  83. 

9    An  American  registered  vessel,  in  The  marginal  notes  in  Dyer^s  Reports 

part  transferred  by  parol  while  at  are  sood  authorities,  being  written 

sea,  to  an  American  citizen,  and  re-  by  Ed.  Ch.  Justice  Treby.     «Mt^ 

sold  to  her  original  owners  on  her  ward  v.  Thatcher^  per  JBullerj  /«    $ 

feijkfu  into  port,  and  before  her  en-  Term  Sep.  84. 
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